Department of Energy Official File

Bonneville Power Administration
P.O. Box 3621
Portland, Oregon 97208-3621

CORPORATE

November 29, 2004

In reply refer to: KDP-7

Mr. Michael A. Goldfarb
1150 Market Place tower
2025 First Avenue
Seattle, WA 98121

(206) 374-7090

RE: FOIA Request #05-003
Dear Mr. Goldfarb:

Thank you for your letter of November 16, 2004, requesting information under the Freedom of
Information Act. In your letter you request copies of all communications since January 1, 2000,
whether written or electronic, between BPA and members of congress (or their staff) concerning
“Grid West” or “RTO West”, including but not limited to any actual or prospective legislation
concerning “Grid West” or “RTO West”.

Your request was received by our office on November 29, 2004 and has been logged in as FOIA
#05-003. You have agreed to pay costs up to $100. If costs for your request exceed $100, we
will notify you with an estimate before proceeding. Alan Burns, Executive Vice President,
Industry Restructuring, has been designated as Authorizing Official for your request. A member
of his staff will estimate costs for this request and we will contact you regarding the estimate
before we proceed. Mr. Burns has 20 working days from the date of your agreement to pay
estimated fees to provide a response. Should you have any questions Mr. Burns may be reached
at Mail Stop R-3 or by calling 503-230-5717.

Sincerely,

Annie Eissler
Freedom of Information Officer



Department of Energy Official File

Bonneville Power Administration
P.O. Box 3621
Portland, Oregon 97208-3621

CORPORATE

December 14, 2004

In reply refer to: KDP-7

Mr. Michael A. Goldfarb
1150 Market Place tower
2025 First Avenue
Seattle, WA 98121

(206) 374-7090

RE: FOIA Request #05-003, 05-004, 05-005, 05-006, 05-007, and 05-008

Dear Mr. Goldfarb:

I am writing to provide you with an estimate for fees to complete six (6) of the eleven (11)
Freedom of Information Act (FOIA) requests submitted to our office by you in November. Per
our letters dated November 29, 2004 acknowledging the receipt of your requests, we indicated
that we would contact you regarding an estimate of fees to complete them.

Upon review of the requests you submitted regarding RTO and Grid West, and the broad nature
of these requests, we have determined that many potential responsive documents for each of the
FOIA requests overlap and it is necessary to combine the fee estimate for these six (6) FOIAs.

We have determined that in order to conduct a reasonable search and review of the documents
you are requesting, it will require time from 27 Bonneville staff members. Per Department of
Energy FOIA policy, we charge commercial requestors the hourly salary rate of each
searching/reviewing staff member + 16%. In addition, we charge $.05 per copied page. In our
estimation the cost for search and review for these six (6) FOIA requests is approximately

$39,262.22 and copy charges for an estimated 5,000 pages of documents is an additional
$250.00. v

In order for us to consider these requests perfected and begin the 20 working day response time
allowed by FOIA, we require your signed agreement to pay the fee amount estimated above.
Please provide your signature on the third page of this letter indicating your agreement to pay the

estimated fees and return it to us. Upon receipt, our staff will promptly begin processing these
requests. '

Because your requests are so broad in nature, the cost of search and review is substantial.
However, if you can be more specific about the information you seek, you may wish to narrow



the scope of your FOIA requests so that our search and review time, and therefore your costs, are
reduced.

Should you have any questions, you may contact me at Mail Stop KDP-7 or by calling 503-230-
5110.

Sincerely,

Aetiin

Debra Smiley for Annie Eissle
Freedom of Information Officer




RE: FOIA Request #05-003, 05-004, 05-005, 05-006, 05-007, and 05-008 — Fee Estimate
Agreement

For BPA’s official records, please sign in the space indicated below that you accept the
estimation of fees contained in this letter dated December 14, 2004, regarding FOIA request #s

05-003, 05-004, 05-005, 05-006, 05-007, and 05-008 and send back to me by return fax (503)
230-4576. ' '

Michael Goldfarb
Law Offices of Michael Goldfarb



LAw OFFICES OF
MICHAEL A. GOLDFARB RECEIVED PHONE 206.374.7090
1150 MARKET PLACE TOWER FAX 206.374.7095

2025 FIRST AVENUE DEC ' 6 2004

SEATTLE, WASHINGTON 98121

MICHAEL A. GOLDFARB
mgoldfarb@goldfarb-law.com

December 14, 2004

Annie Eissler, FOIA Officer
Bonneville Power Administration
Routing: KDP-4

P.O. Box 3621

Portland, OR 97208

Re:  FOIA Nos. 05-003, 05-004, 05-005, 05-006 and 05-009

Dear Ms. Fissler:

Your office recently acknowledged receiving several requests for information under
the Freedom of Information Act. Those requests were sent via first class U.S. Mail on
November 16, 2004, and logged as FOIA Nos. 05-003, 05-004, 05-005, 05-006 and 05-009.

In your letters acknowledging receipt, you claim that our requests were received on
November 29, 2004. It is not unreasonable to assume that a letter sent via U.S. Mail will
arrive within three calendar days. Such an assumption, in fact, is supported by the Federal
Rules of Appellate Procedure. See. FRAP 26(c) (3 calendar days are added to the prescribed
period).

Unless your office can show otherwise, we must assume that these letters were
actually received by BPA on November 19, 2004.

The Freedom of Information Act mandates that “Each agency, upon any request for
records. . . shall-- determine within 20 days (excepting Saturdays, Sundays, and legal public
holidays) after the receipt of any such request whether to comply with such request and shall
immediately notify the person making such request of such determination and the reasons
therefore.” U.S.C. § 552(6)(A)(i).

As it is reasonable to assume that our requests were actually received by your office
on November 19, 2004, a response to our requests is due no later than December 21, 2004. If
our determination of the corrected response date is inaccurate, please advise us in writing.



Annie Eissler, FOIA Officer
December 14, 2004
Page 2

Thank you for your prompt attention to this matter.

Very truly yours,

cc: Steve Larson
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Bonneville Power Administration
P.O. Box 3621
Portland, Oregon 97208-3621

CORPORATE

February 24, 2005

In reply refer to: KDP-7

Mr. Michael A. Goldfarb
Attn: Ms. Rachel Farkas
1150 Market Place tower
2025 First Avenue
Seattle, WA 98121

(206) 374-7090

RE: Fee Estimate Detail for FOIA Requests. - #05-003, 05-004, 05-005, 05-006, 05-007 and 05-
008 '

Dear Ms. Farkas:

Per your request, are providing additional detail regarding the fee estimate we provided for your
firm’s FOIA requests 05-003, 05-004, 05-006, 05-007, and 05-008.

The method we used to provide this more detailed estimate entailed contacting each of the BPA
staff and contractors involved with researching and reviewing your firm’s FOIA requests #s 05-
003, 05-004, 05-005, 05-006, 05-007 ad 05-008. We asked them to rework their original
estimate in order to break down time and grade per request. We then took this break down and
multiplied it by the grade and appropriate step level for each searching/reviewing employee. By
utilizing the applicable grade and step for each employee, we are able to provide you with a more

accurate estimate than the one provided in our letter dated January 26, 2005. The breakdown, per
request is as follows:

FOIA 05-003:

1 Grade 10 — 4 hours =11648

1Grade 11 - 1 =36.70

3Grade 13~ 7.5 =313.75

4 Grade 14— 10 =532.46

2Grade 15—~ 6 =407.30

2 SES - 5-41

(variable based on docs) =406.00 - 3329.20
1 Contractor — 2 =324.80

Total: = $2137.49 - 5060.69



FOIA 05-004:
1 Grade 10— 2 hours
1Grade 12—~ 1

4 Grade 13- 21.5
5Grade 14— 20
3Grade15- 9.5

1 SES - 1

1 Contractor - 2
Total:

FOIA 05-005:

1 Grade 10 - 4 hours
1Grade 11- 1

3Grade 13- 5.5
5 Grade 14 - 13
2Grade 15- 8-
2 SES - 25
1 Contractor - 3
Total:

FOIA 05-006:

1 Grade 10 - 30 hours
1Grade11- 1.5

4 Grade 13- 95

10 Grade 14 - 192

6 Grade 15- 81.5

2 SES - 26

1 Contractor —- 25
Total:

FOIA 05-007:
1Grade 11- 1
3Grade 13- 6.25
2Grade 14- 6
1Grade15- 3
2SES- .  41-61

(variable based on docs)
1 Contractor - 1
Total:

=58.24
=40.75
=987.74
=1053.72
=639.45
=81.20
=324.80

= $3186.06

=116.48
=36.69
=255.36
=717.89

= 553.60
=2030.00
=162.40

= $3872.42

=873.60
=55.05
=4290.40
=10519.74
=5756.79
=2111.20

= 4060.00

= $27666.78

= 36.69

=284.61
=313.74
=195.75

=1705.20 - 4953.20
=162.40
= $2698.39 - $5946.39



FOIA 05-008:

1Grade 11- 1 =36.69

3 Grade 13- 5.25 =244.40

2Grade14- 6 =313.74

1Grade 15- 2 = 130.50

2 SES - 41-61

(variable based on docs) =1705.20 - 4953.20

1 Contractor - 1 =162.40

Total: = $2592.93 - $5840.93

The total estimated cost of processing these requests ranges from $42,154.07 - $51,573.27 for
staff search and review time, plus estimated copying fees of $250.00.

If you have any questions, you may contact me at 503-230-51 10.
Sincerely,

Annie Eissler
Freedom of Information Officer



bcc:

R. Roach -LC -7
S. Larson — LC-7 ' |

J. Bennett -- LC-7

C. Jacobson -- LC-7

Official File - KDP-7 (EX 13-13, 05-003)

Acissler: dls: 3084/1/26/05 (KD-KDP: \FOIA\FOIAZOOSLetters\Mlsc Letters\M. Goldfarb Fees
Breakdown 05-003 — 05-008.doc)



922871415 OHA

PAGE 01
O

FAX TRANSMITTAL SHEET 705 HAR 28 MM & 53
(UNCLASSIFIED DATA ONLY)

OFFICE OF HEARINGS AND APPEALS

U.S. DEPARTMENT OF ENERGY
WASHINGTON, DC 20585-0107

ORIGINATOR: JC 0B £ @1 Q. °A LMER

TELEPHONENO: (202)426- V44 | FaxNo: (202) 426-1415

-I_HDDRZE.SSEE: 90/){&:1?& % Em/yij_;(.__

FEAX TELEPHONE NUMBER: .5 ¢ ﬁii—” 25 O =") 6’0:_5': —

L Pages T:I;e Transmitted (Including This Tmﬁsmittal Sheet): I

|l ReMARKs: O e :7@4. Fo(a_,:
{ ca&ffﬁ m“ﬁ D

I CALL ORIGINATOR TO VERIFY RECEIPT: I YES I No | _X =H

AUTHORIZING OFFICIAL: - | | “
DATE: 3/02&44~5:=_“




OHA

Department of Energy
Washington, DC 20585

MAR 2 4 2005

DECISION AND ORDER
OF THE DEPARTMENT OF ENERGY
Appeal
Name of Petitioner: Pubiic Uitility District #‘1

Dates of Filing: January 18, 2005
February 23, 2005

Case Numbers: TFA-0084
TFA-0089

This Dccision concerns two Appeals that were filed by the Public Utility District No. 1 of

- Snohomish City, Washington (hereinafier referred to as “the District”). The first Appeal (TFA-0084)
- was filed in response to a determination issued to the District by the Special Assistant General

- Lounsel, Bonnéville Power Administralion (hereinalter relerred 16 25 “BPAT). Inthat determinafion,

BFA replied to three requests for documents that the District submitted under the Freedom of
Information Act (FOIA), 5 U.S.C. § 552, as implemented by the Department of Energy (DOE) in
10 C.F.R. Part 1004. BPA released certain documents in their entirety to the District, and withheld
other material pursuant to Exemption 5 of the FOIA. This Appeal, if granted, would require that
BPA release the withheld information. In the second Appcal (TFA-0089), the District contests
BPA's assessment of fees for processing its requests in Case No. TEA-0084, and five other requests.

The FOIA generally requires that documents held by federal agencies be released 10 the public on
request. However, Congress has provided nine exerptions to the FOIA that sct forth the types of
information that agencies are not required to release. The FOIA also provides for the assessment of

fees for the processing of requests for documents. 5 U.S.C. § 552(a)(4)(A)(i); see also
- 10 C.F.R. § 1004.9(a). However, the DOE will grant a full or partial waiver of applicable fees if

disclosure of the information sought in a FOIA request (i) is in the public interest because it is likely

" to contribute significantly to public understanding of the activities of the government, and (ii) is not

primarily in the commercial interest of the requester. 5 U.S.C. § 552(a)(4)X(A)Gi).

I. Background

In its FOIA requests, the District sought access to “all written and electronic documents, including
communications between BPA, merbers of Congress (or their staffs) and the [DCE] or any other
federal power marketing agencics conceming P.L. 106-377, Title II1, § 311 (Energy and Water
Appropriations Act of 2001) before and afier passage.” See November 16, 2004 letters from Michael
Goldfarb, Counsel for the Distriet, to Annie Eissler, FOIA Officer, BPA. In its response, BPA
identified a number of e-mails and documents as responsive to the District's request. Portions of
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some of the e-mails were redacted from the material provided to the District because they consist
of informatjon that is not responsive to the request. In addition, five e-mails were withheld in their
entirety under Exemption 5. ° Those e-mails, al} sent on June 22, 2000, were from

1. Randy Roach, General Counsel, to Jeffrey Stier, Vice-President, National Relations, providing
legal advice on proposed legislative language;

2. Roach to Stier, with attachment of altemative proposals for legislative language:

3. Stier to Roach, requesting that Roach draft legislative language along the lin2s cited in the
communication; ' '

4. Stier to Roach requesting legal review of suggested change in legislative language; and

5. Stephen Wright, Senior Vice-President, Corporate, to Roach and Stier providing 'Wright’s views
and suggestions on various alternatives for Jegislative language.

In its Appeal of BPA’s FOIA determination (Case No. TFA-0084), the Distriﬂct challenges the

adequacy-of BPA s search for i _ 3

for withholding ¢-mails one through four. The District also contests BPA’s decision to withhold
portions of certain communications because they were found to be unresponsive to the District’s
requests. The District asks that it be provided with any responsive documents that are not properly

subject to withholding under Exemption S and with an adequate justification for any withheld
material, '

In its submission in Case No. TFA-0089, the District contends that the BPA incorrectly classified

it as a “commercial use” requester, and contests what it claims is BPA’s rejection of its request for
a fee waiver. :

II. Analysis

A. Adequacy of the Search

We have stated on numerous occasions that a FOIA request deserves a thorough and conscientious

search for responsive documents, and we have not hesitated to remand a case where it is evident that
the search conducted was in fact inadequate. See, e.g., Butler, Vines and Babb, P.1.L.C., 25 DOE
180,152 (1995). The FOIA, however, requires that a search be reasonable, not exhaustive. "{TThe
standard of reasonableness which we apply to agency search procedures does not rzquire absolute
exhaustion of the files; instead, it requires a search reasonably calculated to uncover the sought
materials." Millerv. Department of State, 779 F.2d 1378, 1384-85 (8th Cir. 1985); accord, Weisberg

*/ In its Determination Letter, BPA identified six e-mails as being withheld in full under
Exemption 5. However, BPA has informed us that the e-mails identified as (b) and (&) are
identical, and that, therefore, only five e-mails were withheld. BPA Resporise at 4.

83
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v. Department of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984). In cases such as these, "[t]he issue
is not whether any further documents might conceivably exist but rather whether the govermnent's
search for responsive documents was adequate.” Persy'v. Block, 684 F.2d 121,128 (D.C. Cir. 1982).

In support of its claim that BPA’s search was inadequate, the District points out that it did not
receive copies of any communications between BPA and Congress or the DOE concering the
legislation in question. Because “[i]t is unlikely that BPA did not communicate with any members
of Congress or with the [DOE] in formulating its plan to get {the) legislation passed,”Appeal at 1,
the District concludes that BPA’s search was deficient. Moreover, the District points out that it did

not receive copies of two responsive communications that were referred to in material that the
District did receive.

In its February 25, 2005 Response to the District’s Appeal (Response), BPA describied the search
that was performed. Because the subject of the District’s requests involved the national legislative

“process, BPA siated, the number of BPA employees who “may have been involved is quite limited.
These were the Administrator and Deputy Administrator; the staff of our Washingtoa, D.C. Office -
L inthe Forrestal Building; the BPA General Counsel; [thc author of the Response] (zs the attorney

waorking on RTO matters); and the two leaders of BPA’s RTO project at that time. Personal files of

these officials and employees, both electronic and hard copy, were reviewed as were official files.”
Response at 1-2.

BPA further responds that, contrary to the District’s assertion, BPA provided copies of two
communications with or from the DOE concemning the legislation in question. Those
communications are (1) a July 14, 2000 memorandum about the legislation from Roger Seifert in
BPA’s Washington, D.C. office to various DOE officials, and (2) a May 16, 2000 memorandum
from T.J. Glauthier, DOE Deputy Secretary. The absence of other such communications between
BPA and Congress or between BPA and other parts of the DOF is not unusual, BPA states, because
matters involving national legislation are handled through the Washington Office, and the practice
of that Office is 1o avoid maintaining copies of infonmal written communications with congressional

offices or DOE staff. BPA e-mails that are deleted from a user’s computer are erased from the
system after 90 days. Response at 2. -

With regard to the District’s contention that BPA’s search was inadequate because two
communications that were referenced in material provided to the District were not Jocated, BPA
replied that it conducted another search for these two communications, without success. Jd. With
regard to the second referenced communication, which was between Mark Maher of BPA and
certain public utilities, BPA opined that what “likely bappened was that Mr. Mahe: distributed, in

person al a regular filing utility meeting, copies of the proposed legislative language (which is cited:

verbatim in the e-mail chain provided to [the District]) to the filing utility represertatives without
an accompanying memorandum or description.” Response at 3.

After careful consideration of the Appeal and BPA’s Response, we conclude that BPA’s search was
adequate. BPA’s description of the scope of the search convinces us that it ‘was reasonably
calculated to locate the requested documents. Furthermore, the District’s arguments do not lead us
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lobelieve that a further search would be likely to.result in the identification of additional responsive
materials. We therefore reject the District’s challenge to the adequacy of BPA's search.

B. BPA’s \\'ithholdiﬁg-of Non-Responsive Material

Next, the District contends that BPA lacked the authority to withhold portions of the e-mails
provided to the District because they consisted of information that is not responsive to the FOIA
requests. However, in Nortinvest Technical Resources, Inc., 28 DOE 9 80,119 (2000), we upheld
the withholdingof non-responsive information from documents provided to a FOIA requester. The
District has not convinced us that our holding in that case is incorrect. E-mail chains, such as those
in question here, routinely contain information on a wide variety of subjects. We conclude that BPA
properly redacted non-responsive information from the documents provided to the District.

C. BPA’s Application of Exemption 5

'Exemption 5 of the FOIA exempts from mandatory disclosure documents which are "inter-agency g

TW T orintra-agency memorandums or letters which would not be available by law to a party other than” T

itigation wi agency." 5 UL.S.C. § 552(b)}(5); 10 C.F.R. § 1004.10(b)(5). The
Supreme Court has held that this provision exempts *those documents, and only those documents,
normally privileged in the civil discovery context." NLRB v. Sears, Roebuck & Co., 421 U.S. 132,
149 (1975) (Sears). The courts have identified three traditional privileges that fall under this
definition of exclusion: the attorney-client privilege, the attorney work-product privilege, and the
executive "deliberative process™ or "pre-decisional” privilege. Coastal States Gas Corporation v,
Department of Energy, 617 F.2d 854, 862 (D.C. Cir. 1980) (Coastal States). The District does not
challenge BPA’s withholding of e-mail five under the deliberative process privilege of Exemption
5. Moreover, BPA has now abandoned any reliance on the attorney work product privilege as a

ground for withholding e-mails one through four. Response at 4. Therefore, only BPA’s application
of the attorney-client privilege is at issue here.

The attorney-client privilege protects from mandatory disclosure “confidential communications
between an attomey and his client relating to a Jegal matter for which the client has sought
pnofessional advice.” Mead Data Central, Inc. v. United States Department of the Air Force,
566 F.2d 242,252 (D.C. Cir. 1977). Although it fundamentally applics to facts divulged by a client
to his attomey, the privilege also encompasses any opinions given by an attorney to his client based
upon, and thus reflecting, those facts, see, e.g., Jernigan v. Department of the Air Force, No, 97-
35930, 1998 WL 658662, at *2 (9™ Cir. Sept, 17, 1998), as well as communications between
attorneys that reflect client-supplied information. See, e.g., Greem v. IRS,
356 F. Supp. 79, 85 (N.D. Ind. 1982), aff’'d, 734 F.2d 18 (7" Cir. 1984) (unpublished table decision).
Not all communications between attorney and client are privileged, however. Clarke v. American
Commerce National Bank, 974 F.24 127, 129 (9th Cir. 1992). The courts have limited the protection
of the privilege to those communications necessary to obtain or provide legal advice. Fisher v.
United States, 425 .8, 391, 403-04 (1976). In other words, the privilege does not extend to social,
informational, or procedural communications between attorney and -client. Government
Accountability Project, 24 DOE { 80,129 at 80,570 (1994).
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Applying these criteria to e-mails 1-4, it is apparent that they consist almost entirely of
communications between an attormey (General Counsel Randy Roach) and his client (BPA) in which
BPA asks for, and receives legal advice about a legal matter (i.e., proposed legislative language).
It is this type of communication that the privilege was designed to protect. However, our review of
the ¢-mails reveals that there are portions that are social, informational or procedural in nature.
Tliese portions are not exempt from mandatory disclosure under the attorney-client privilege and
must terefore be provided to the District. They are (i) the Jast two sentences of the 6:17 a.m. e-mail
from Jeffrey Stier to Randy Roach (e-mail number three); (ii) the 3:21 p.m. e-mail :tom Roach to
Stier (without the attachment containing the four legislative alternatives authored by Roach) (e-mail

number two), and (iii) the first and last sentences of the 2:24 p.m. e-mail from Roachto Stier (e-mail
number one).

In its Appeal, the District correctly points out that the privilege applies only to confidential
- communications, and that BPA’s detenmination did not indicate whether these e-mails were in fact
confidential, However, based on representations made to this Office by BPA, we conclude that these

— -e-mails-have been treated as confidential by BPA. See memorandum of March 18, 2005 telephone

conversation between Steven Larson, BPA and Robert Palmer of this Office. With the exccptions

notcd above, we conclude that BPA properly apphied the atforney-client privilege in withholding the
e-mails in question. ' . '

D. The Assessment of Fees for Processing the District’s FOIA Request

Inits Appeal in Case No. TFA-0089, the District cc;ntests what it claims is BPA’s January 26, 2005

denial of its request for a fee waiver. In the alternative, the District contends that BPA improperly
classified it as a “commercial use” requester for purposes of calculating fees.

Contrary to the District’s claim, our review of BPA’s J anuary 26 letter convinces us that it was not
a final detenmination of the District’s eligibility for a partial or full fee waiver, but was instead a
request for more information. The letter states, in pertinent part that upon

révieiv of your FOIA requests, it does not appear that you have met the burden of
establishing that you qualify for a reduction or waiver of fees for the requested
information. At this time, we are offering you the opportunity to provide additional
information to demonstrate that you qualify for a reduction or waiver of fezs. The
FOIA provides for a reduction or waiver of fees, but only if a requester shows that
disclosure of the information (1) is in the public interest, because it is likely to
contribute significantly to the public understanding of the operations or activities of

the government; and (2) is not primarily in the commercial interest of the requester.
5 US.C. § 552(a)(4)(A)(ii).

In order to satisfy the public interest, a requester must show each of the following:
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(A) The subject of the requested records concerns the operations or
activities of the government; ‘

(B) Disclosure of the requested records is likely to contribute to an
understanding of government operations or activities;

(C) Disclosure of the requested records would coniribute to an
understanding of the subject by the general public; and

(D) Disclosure of the requested records is likely to contribute

significantly to public understanding of government operations or
activiities.

10 C.F.R. § 1004.9=)(8)(). If a requester satisfies the four factors of the public
interest, he must then satisfy the commercial interest factor by showing that

disclosure of the information is not primarily in his commercial interest, 10 C.F.R.
5 1004.9(a)&M11). Factare tn he rancidarad fo meeledem leeae o fa_ 2 = 1 3 o« .
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We will not proceed further on your FOIA requests until (1) you provide additional
information so that we may evaluate your request for a waiver or reductior of fees,
and if denied then (2) your willingness to pay estimated processing fees, or (3)
narrow the scope of your FOIA requests.

January 26, 2005 letter from Annie Eissler, BPA Freedom of Information Offizer, to Michagl
Goldfarb, Counsel for the District (italics added).

Under section 1004.8(a) of the DOE’s FOIA regulations, a requester may file an Appeal with the
Office of Hearings and Appeals “when the Authorizing Official has denied a request for records in
‘whole or in part or has responded that there are no documents responsive to the request consistent
with Section 1004.4(d), or when the Freedom of Information Officer has denied a request for waiver
of fees. .. .” Because BPA’s FOI Officer has not denied the District’s request for & fee waiver, the
circumstances necessary for an Appeal do not yet exist in Case No. TFA-0089. We will therefore
dismiss this Appeal without prejudice to refiling should BPA deny the District’s request.



Accordingly, the District should attempt to demonstrate to BPA that its request satisfies each of the
criteria that are set forth in its January 26 letter and reproduced above.

Because the issue of whether BPA properly categorized the District as a “commercial use” requester
is likely to arise again in the event that BPA denies the District’s fee waiver request, we will address
that issne here. The FOIA delineates three types of costs--"sgarch costs,” "duplication costs,” and
“review costs"--and places requesters into one of three categories that determine which of these costs
a.given requester must pay. If a requester wants the information for a "commercial use," it mmust pay
for all three types of costs incurted. In contrast, educational institutions and the news media are
required to pay only duplication costs, and all other requesters are required to pay search and
duplication costs but not review costs. 5 U.S.C. § 552(a)(4)(A)(ii); 10 C.F.R. § 1004.9(b).

The District argues that becauvse it is a non-profit, publically owned utility, its requests are ““not for
ause or purpose that furthers a commercial, trade, or profit intcrest.” Appeal in Case No. TFA-0089
at 2. Accordingly, the District contends that jt falls under the “all other requesters™ category.
‘However, the District’s status as a-non-profit is-not dispositive of this-issue. Many non-profits
engage in trade or commerce, and BPA could have properly concluded that the information
Tequested would be putto ause that would further a commercial or trade interest, As a public utility,
the District is engaged in the business of selling electricity and water to its customers. Depending
on the manner in which the District intends to use the material that it requested, BPA could have

properly concluded that the FOIA requests were made in furtherance of the District’s commercial
interests. '

However, it is not clear that BPA considered the manner in which the District would use the
requested information in concluding that the District is a commercial use requester. BPA has
informed us that it reached this conclusion because “we know our customers.” See memorandum
of March 3, 2005 telephone conversation between Joseph Bennctt, BPA and Robert Palmer, OHA
Staff Attorney. It therefore appears that BPA may have based this decision solely ori its knowledge
of the District’s business activities without considering the manner in which the District intended
to use the material requested. Section 1004.2(c) of the DOE’s FOIA regulations provides, however,
that “in .determining whether a requester properly belongs in [the commercial use] category,
-agenctes must dstermine how the requester will use the documents requested.” Therefore, if BPA
denies the District’s request for a fee waiver, it should also consider the use to which the District

will put the information obtained in making its determination as to the proper fee category for the
District’s request, '

It Is Therefore Ordered That:

(1) The Freedom of Information Act Appeal filed by Public Utility District #1, OHA. Case Number
TFA-0084, is hereby granted as set forth in paragraph (2) below, and is in all other respects denied.

(2) BPA shall promptly release the following to the District: (i) the last two sentences of the 6:17
a.m. e-mail from Jeffrey Stier to Randy Roach; (ii) the 3:21 p.m. e-mail from Roach to Stier (without
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the altachment containing the four legislative alternatives authored by Roach), and (:ii) the first and
last sentences of the 2:24 p.m. e-mail from Roach to Stier.

(3) The Freedom of Information A¢t Appeal filed by Public Utility District #1, OHA Case Number
TFA-0089, is hereby dismissed without prejudice to refiling upon the issuance of a final fee waiver
determination by BPA.

(4) This is a final order of the Department of Energy from which any aggneved party may seek
judicial review pursuant to 5 U.S.C. § 552(a)(4)(B). Judicial review may be sought in the district

in which the requester resides or has a principal place of business, or in which the agency records
are situated, or in the District of Columbia.

George B, Bregday,
Director

Office of Hearings.and/Appeals

Date: - MAR 2 4 2005



Department of Energy

Bonneville Power Administration
P.O. Box 3621
Portland, Oregon 97208-3621

CORPORATE

May 9, 2005

In reply refer to: KDP-7

Mr. Michael A. Goldfarb
1150 Market Place Tower
2025 First Avenue
Seattle, WA 98121

(206) 374-7090

RE: FOIA Request #05-003

Dear Mr. Goldfarb:

Iam writing because our office has not yet received your signed agreement to pay the estimated
fees to process your FOIA request, designated FOIA #05-003. Because it has been several
weeks since we provided a written estimate to you, if we do not receive your signed agreement to
pay estimated fees to process your request by May 23, 2005, we will consider your FOIA request

withdrawn.

Sincerely,

Debra Smiley
Freedom of Information Office





