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INTRODUCTION

There is no legitimate basis for the Bonneville Power Administration (BPA) to conduct a rate test under section 7(b)(2) of the Pacific Northwest Electric Power Planning and Conservation Act (Northwest Power Act) in this SN CRAC proceeding.  16 U.S.C. § 839e(b)(2).  For the reasons discussed in this motion, the SN CRAC is a contingent cost recovery mechanism that is simply an upward adjustment to BPA’s existing WP-02 wholesale power base rates.  These base power rates have already been subjected to the rigors of the section 7(b)(2) rate test in the WP-02 proceeding.  The instant SN CRAC section 7(i) rate proceeding is adhering to the section 7(i) procedures to ensure that BPA’s total rates -- base rates plus SN CRAC -- will be sufficient to recover BPA’s total costs as required under section 7(a) of the Northwest Power Act.  16 U.S.C. § 839e(a).  

1.
Proceedings Leading To The SN-03 SN CRAC Rate Proceeding

On July 6, 2000, BPA filed proposed wholesale power rates with the Federal

Energy Regulatory Commission (FERC).  16 U.S.C. § 839e(a)(2).  In developing BPA’s proposed rates, BPA conducted a rate test required by section 7(b)(2) of the Northwest Power Act.  16 U.S.C. § 839e(b)(2); 2002 Final Power Rate Proposal, Administrator’s Record of Decision, WP-02-A-02, at 13-1 to 13-63.  All issues regarding the section 7(b)(2) rate test were decided by BPA in the WP-02 proceeding.  Id.  

BPA later conducted a supplemental rate hearing under section 7(i) of the Northwest Power Act. 16 § U.S.C. § 839e(i).  BPA’s supplemental proposal included three specific risk mitigation tools in BPA’s General Rate Schedule Provisions (GRSPs): the Load-Based (LB) Cost Recovery Adjustment Clause (CRAC), the Financial-Based (FB) CRAC, and the Safety-Net (SN) CRAC.  During the proceeding, a diverse group of parties, comprising nearly all of BPA’s customers and four regional utility commissions, filed joint testimony and briefs as the “Joint Customers”  (Avista, PacifiCorp, Portland General Electric Company, Idaho Power Company, Puget Sound Energy, Public Generating Pool, Market Access Coalition, Northwest Requirements Utilities, Pacific Northwest Generating Cooperative, Public Power Council, Western Public Agencies Group, and the State utility commissions of Idaho, Montana, Washington, and Oregon).  As discussed in greater detail below, this extremely broad coalition of parties argued that BPA’s previous “inclusion of  . . . contingent rate adjustment clauses in the GRSPs has never required a second performance of the section 7(b)(2) rate test . . . . .”  Joint Customer Brief, WP-02-B-JC-01, at 6.  The Joint Customers also stated that BPA had already subjected its base rates to the section 7(b)(2) rate test and “since it is only the contingent cost recovery clauses contained in the GRSPs, and not the base rates contained in the rate schedules, that are being modified in the second phase of this proceeding, there is no legal requirement that these rate tests be performed a second time.”  Id. at 5.  The Joint Customers also stated that the Northwest Power Act “does not require that these contingent rate mechanisms individually be evaluated on the basis of the section 7(b)(2) . . . rate test.”  Id. at 6.  

The Joint Customers, through a settlement agreement, also supported holding a subsequent section 7(i) hearing for implementing the SN CRAC, which would receive FERC review.  Id. at 12.  The Joint Customers advocated a section 7(i) hearing in order that “any such change to the FB CRAC parameters will be subjected to review by the FERC, which will ensure that any such change satisfies the cost recovery requirement of section 7(a) of the Regional Act.”  Id.  This was the only reason identified for the subsequent section 7(i) hearing.  

On June 20, 2001, the Administrator issued the Final ROD in the supplemental rate case.  See Supplemental Power Rate Proposal Administrator’s Record of Decision, WP-02-A-09.  In the Final ROD, the Administrator agreed with virtually all of BPA’s customers that BPA was not required to conduct the section 7(b)(2) rate test a second time for the LB, FB and SN CRACs.  Id. at 6-1 to 6-15.  The Administrator, however, agreed to conduct an additional section 7(i) hearing for the SN CRAC in order to ensure cost recovery.  Id.  The SN CRAC was established in BPA’s GRSPs, which accompanied the Final ROD.  BPA’s GRSPs do not require BPA to conduct the section 7(b)(2) rate test when implementing these adjustment clauses.  See 2002 GRSPs, Section 2.F.  

BPA filed its supplemental rate proposal with FERC on June 29, 2001.  On September 28, 2001, FERC granted interim approval to BPA's proposed 2002 power rates.  U.S. Department of Energy – Bonneville Power Admin., 96 FERC ¶ 61,360 (2001).  

2.
The SN-03 SN CRAC Rate Proceeding
On March 13, 2003, BPA published notice of the instant proceeding in the

Federal Register, entitled “Bonneville Power Administration’s Proposed Safety-Net Cost Recovery Adjustment Clause, Adjustment to 2002 Wholesale Power Rates, BPA File No:  SN-03,” 68 Fed. Reg.12,048 (2003).  The notice established the scope of this proceeding.  The notice states:

Pursuant to section 1010.3(f) of BPA’s Procedures, the Administrator directs the Hearing Officer to exclude from the record any material attempted to be submitted or arguments attempted to be made in the hearing which seek to in any way visit the appropriateness or reasonableness of BPA's decisions in the WP-02 rate hearing. 

Id. at 12,051.  Because BPA already decided all issues regarding the section 7(b)(2) rate

test in BPA’s WP-02 rate hearing, and because the SN CRAC established in the WP-02

proceeding does not require BPA to conduct the section 7(b)(2) rate test, BPA moved to strike the Springfield Utility Board’s (SUB) testimony regarding section 7(b)(2).  

In its motion to strike, BPA noted, among other things, that it conducted the section 7(b)(2) rate test when BPA developed its proposed 2002 wholesale power rates; that BPA does not conduct the section 7(b)(2) rate test when it implements adjustment clauses; that only “details” of the SN CRAC implementation were to be addressed in the section 7(i) hearing, and the section 7(b)(2) rate test was hardly a detail; that the section 7(b)(2) rate test regarded the allocation of limited costs, while the SN CRAC dealt with the recovery of BPA’s total costs; that given the massive nature of conducting the section 7(b)(2) rate test, conducting the test would be inconsistent with the GRSPs’ requirement to conduct the SN CRAC section 7(i) hearing within 40 days; and that conducting the section 7(b)(2) rate test would be tantamount to performing all the work needed for the development of new base rates for all BPA customers, which is contrary to the purpose of adjustment clauses, namely, to allow electric utilities to adjust rates for particular cost changes instead of requiring the complete redevelopment of base rates.  BPA Motion at 1-4.  On May 5, 2003, the Hearing Officer denied BPA’s motion to strike.  See Order SN-03-O-12. 

On May 9, 2003, SUB, the Canby Utility Board, and the Public Power Council (PPC) (hereafter collectively referred to as the “public agencies”), filed a motion to compel BPA to conduct the section 7(b)(2) rate test and to include such test in the record of the SN-03 rate proceeding.  See SN-03-M-19 (PA Motion).  The public agencies’ motion should be denied for the reasons stated below.  

ARGUMENT

I.
THE PUBLIC AGENCIES’ MOTION IS UNTIMELY
BPA filed its initial SN CRAC rate proposal on March 31, 2003.  The public agencies knew at that time that, while BPA had conducted the section 7(b)(2) rate test in developing BPA’s base rates, BPA did not conduct a section 7(b)(2) rate test for the SN CRAC proposal.  (Actually, the public utilities knew that BPA had not conducted a rate test for the SN-03 rate proposal when BPA notified the parties of such in the SN CRAC workshops preceding BPA’s initial proposal.)  The public utilities, however, did not file a motion to compel BPA to conduct a section 7(b)(2) rate test at that time.  Indeed, the public utilities did not file a motion to compel BPA to conduct a section 7(b)(2) rate test until May 9, 2003.  The public agencies’ motion therefore was filed only three working days prior to the start of cross-examination in this proceeding.  

Even the public agencies must admit that BPA cannot conduct the section 7(b)(2) rate test, publish a Section 7(b)(2) Rate Test Study, publish the Documentation for the Section 7(b)(2) Rate Test Study, file testimony regarding the section 7(b)(2) rate test, allow for discovery, and allow for rebuttal testimony in three days.  Therefore, because the public utilities’ motion would require a revision to the SN-03 procedural schedule, and because the motion was not filed in a timely manner, the public agencies’ motion is dilatory.  Section 1010.10(b) of BPA’s Procedures provides that “[u]pon a determination of the hearing officer that a party’s showing has merit and is not dilatory, the hearing officer may request in writing an extension of time from the Administrator.”  (Emphasis added.)  The public agencies’ motion fails this test and should be denied.  

The untimely nature of the public agencies’ request also precludes the Hearing

Officer from providing the requested relief.  Section 7(i) of the Northwest Power Act requires that “[o]ne or more hearings shall be conducted as expeditiously as practicable by a hearing officer to develop a full and complete record ….”  16 U.S.C. § 839e(i)(2) (emphasis added).  Granting the public agencies’ untimely motion would delay the current proceeding for months and preclude the expeditious conduct of the hearing. 


Furthermore, the schedule in this proceeding was not developed by chance.  Many

rate case parties and BPA worked together to develop the current schedule, proposed the schedule to the Hearing Officer, and such schedule was adopted by the Hearing Officer.  See SN-03-O-03.  The procedural schedule allows BPA to prepare a Final Record of Decision (ROD) and to prepare final studies for filing with the Federal Energy Regulatory Commission (FERC).  FERC requires BPA to file proposed rate adjustments at least 60 days prior to the date proposed for interim approval.  18 CFR § 300.10(a)(3)(ii).  The proposed date for interim approval is October 1, 2003, the beginning of the fiscal year.  October 1, of 2001, was the date when BPA’s base rates went into effect.  BPA’s SN-03 rate filing must therefore be made at the end of July to comply with FERC’s rules.  If BPA’s proposed SN-03 rate adjustment is not granted interim approval by FERC and placed into effect on October 1, 2003, BPA will not begin recovering the revenues needed to pay its costs.  As the public agencies know, BPA is required by law to establish, and periodically review and revise, its rates in order to recover its total costs.  16 U.S.C. § 839e(a)(1).  The public agencies have known for months that BPA needs the SN CRAC in effect for the start of the fiscal year.  Their untimely proposal for delay would preclude BPA from recovering its costs and meeting its statutory requirements.

II. THE HEARING OFFICER IS PRECLUDED FROM PROVIDING THE

REQUESTED RELIEF

The public agencies argue that the Hearing Officer should “modify the [SN-03] schedule to allow BPA to conduct the 7(b)(2) rate test and incorporate the results in this proceeding.”  PA Motion at 19.  The Hearing Officer is precluded from providing the requested relief.  Section 1010.10(b) of the Procedures Governing Bonneville Power Administration’s Rate Hearings (Procedures) provides:

(b) Extensions.  Only the hearing officer may request the Administrator to extend the 90-day [40-day] hearing limit, on showing of good cause by a party.  Upon a determination of the hearing officer that a party’s showing has merit and is not dilatory, the hearing officer may request in writing an extension of time from the Administrator.  Submission of a request shall not have the effect of staying the proceedings.  The Administrator shall notify the hearing officer and the parties of his determination within four days thereafter.

Thus, under BPA’s Procedures, the Hearing Officer cannot extend the hearing

schedule.  Only after determining that a party’s motion has merit and is not dilatory can the Hearing Officer ask the Administrator to grant an extension.  As established in this answer, the public agencies’ motion lacks merit and is dilatory and therefore should be denied. 

The public agencies also argue that the Hearing Officer should “order BPA to

conduct a section 7(b)(2) rate test as part of this proceeding” to develop a full and complete record.  Motion at 19, 16-17.  Under section 7(i) of the Northwest Power Act and BPA’s Procedures, it is not clear the Hearing Officer has the authority to order a litigant to file particular evidence in a section 7(i) proceeding.  Section 7(i)(2) of the Northwest Power Act provides that “[o]ne or more hearings shall be conducted as expeditiously as practicable by a hearing officer to develop a full and complete record and to receive public comment in the form of written and oral presentation of views, data, questions, and argument related to such proposed rates.”  16 U.S.C. § 839e(i)(2).  While a full and complete record is developed by the Hearing Officer, the Hearing Officer does not file any substantive evidence in the administrative proceeding.  The Hearing Officer’s role is procedural, not substantive.  Litigants in the proceeding must make their own determinations about the substantive evidence required to establish their positions on rate case issues.  It is inappropriate for the Hearing Officer to force a party to present specific substantive evidence.  Furthermore, while BPA’s Procedures provide the Hearing Officer authority to grant or deny interventions, establish a procedural schedule, grant or deny motions to strike evidence, grant or deny motions to compel the production of existing evidence, and other matters, the Procedures do not provide the Hearing Officer with authority to compel any litigant to create and file specific substantive evidence.  Indeed, directly to the contrary, section 1010.8(b) of BPA’s Procedures provides that “no party shall be required to perform any new study or to run any analysis or computer program.”  (Emphasis added.)  This includes the section 7(b)(2) rate test “study” and “computer program”. 

III. THE HEARING OFFICER’S ORDER DOES NOT SUPPORT THE PUBLIC AGENCIES’ MOTION  

BPA respects the Hearing Officer’s order denying BPA’s motion to strike

SUB’s testimony regarding the section 7(b)(2) rate test.  While BPA respectfully disagrees with the order, BPA does not seek rehearing of the order.  BPA wishes to identify, however, a number of the public agencies’ misstatements upon which the Hearing Officer’s order was based.  For example, the Hearing Officer concluded that “7(i) cases since 1985 which did not settle have each included a section 7(b)(2) test.”  Order at 4.  This assertion is utterly false.  The public agencies failed to mention that BPA previously held at least seven section 7(i) hearings to establish rates wherein BPA did not conduct the section 7(b)(2) rate test.  In 1986, BPA developed the Variable Industrial Power rate schedule VI-86.  U.S. Dep’t of Energy – Bonneville Power Admin., 36 FERC ¶ 61,142 (1986).  In 1986, BPA developed the Southern California Edison Contract Formula rate schedule SC-86.  U.S. Dep’t of Energy – Bonneville Power Admin., 36 FERC ¶ 61,350 (1987).  In 1987, BPA developed a Surplus Firm Power rate schedule SL-87.  U.S. Dep’t of Energy – Bonneville Power Admin., 40 FERC ¶ 61,350 (1986).  In 1990, BPA developed a Pacific Power & Light Company Capacity Contract Formula rate schedule PPL-90.  U.S. Dep’t of Energy – Bonneville Power Admin., 53 FERC ¶ 61,318 (1990).  In 1999, BPA revised the Firm Power Products and Services rate schedule FPS-96R.  U.S. Dep’t of Energy – Bonneville Power Admin., 95 FERC ¶ 61,082 (2001).  In 2000, BPA amended the WP-96 Unauthorized Increase Charge.  U.S. Dep’t of Energy – Bonneville Power Admin., 94 FERC ¶ 62,084 (2001).  On January 15, 2003, FERC approved the PNCA-02 rate.  U.S. Dep’t of Energy – Bonneville Power Admin., 102 FERC ¶ 62,030 (2003).  In all of the foregoing section 7(i) hearings, BPA did not conduct the section 7(b)(2) rate test.  BPA’s longstanding statutory interpretation and administrative precedent therefore do not require BPA to conduct the section 7(b)(2) rate test in every section 7(i) rate hearing.

Second, the majority of the section 7(i) hearings to which the public agencies refer were hearings to establish BPA’s base rates, not to implement adjustment clauses.  Another relevant question is whether BPA previously has conducted a section 7(i) hearing when implementing adjustment clauses.  The answer is no.  The public agencies apparently forgot to mention that BPA has previously established numerous adjustment clauses and has never required itself to conduct a section 7(i) hearing or a section 7(b)(2) rate test when implementing them.  For example, BPA’s 1987 wholesale power rates had a CRAC.  See 1987 Wholesale Power and Transmission Rate Schedules.  Also, BPA’s 1989 wholesale power rates had a CRAC.  See 1989 Wholesale Power and Transmission Rate Schedules.  Also, BPA’s 1993 wholesale power rates had an Interim Rate Adjustment (IRA).  See 1993 Wholesale Power and Transmission Rate Schedules.  Implementation of these adjustment clauses did not require a section 7(i) hearing or a section 7(b)(2) rate test.  

Contrary to the public agencies’ arguments, neither the Northwest Power Act nor BPA’s past administrative practice require BPA to conduct a section 7(b)(2) rate test when BPA conducts a section 7(i) hearing.  Furthermore, BPA is not required to conduct a section 7(b)(2) rate test when conducting the SN CRAC section 7(i) hearing.  This is not just BPA’s conclusion but, as discussed below, the conclusion of nearly all parties to BPA’s rate case, including the PPC, which is cosponsoring the current motion to compel.     

In his order, the Hearing Officer concluded that “the utilization of a section 7(b)(2) rate test in the SN CRAC 7(i) . . . was not a decision directly or indirectly addressed in the WP-02 rate proceeding.”  This conclusion is overstated.  The parties in BPA’s supplemental rate case litigated the issue of whether the section 7(b)(2) rate test should be conducted for the LB, FB, and SN CRACs.  The vast majority of the parties’ positions, and the position adopted by BPA, was that it was not necessary to conduct the section 7(b)(2) rate test.  Joint Customer Brief, WP-02-B-JCG-01, at 5; see Administrator’ ROD, WP-02-A-09, at 6-1 to 6-15.  As discussed in greater detail below, the fact that the SN CRAC uses an expedited section 7(i) hearing to establish the details of its implementation does not change this fact.  

Regardless of the public agencies’ misstatements relied upon in the Hearing Officer’s order, the order does not support the public agencies’ current motion.  The order recognized that SUB had sought to obtain information regarding the section 7(b)(2) rate test from BPA, but BPA did not provide such information.  Order at 4.  The order recognized that SUB, as provided in BPA’s hearing procedures, could have filed a motion to compel BPA to provide the desired information, but SUB failed to file such a motion.  Id.  The order concluded that SUB “cannot complain now that it was deprived of the opportunity to conduct its own examination.”  Id.  Yet this is exactly what SUB and the public utilities are doing in the present motion to compel.  The public utilities are collaterally attacking the Hearing Officer’s order, in which the Hearing Officer precluded SUB from having the opportunity to conduct an examination of information regarding the section 7(b)(2) rate test, by moving to compel the conduct of the test and the inclusion of such rate test in the record.  This would render a significant part of the Hearing Officer’s prior order meaningless. 

Furthermore, the Hearing Officer concluded that the inclusion of SUB’s

testimony in the record “does not, however, imply that BPA is obliged to conduct a 7(b)(2) test in this proceeding, or that the conduct of a 7(b)(2) test is an appropriate undertaking ….”  Order at 5.  The Hearing Officer noted that SUB’s answer to BPA’s motion to strike, instead of defending SUB’s testimony, appeared to advocate that BPA should conduct the section 7(b)(2) rate test and the schedule should be modified to provide sufficient time for the conduct of the test and for analysis of results and argument thereon.  Id.  The Hearing Officer noted that “[s]uch a motion, if filed, must be considered on its own merits.”  Id.  BPA does not interpret the order as an invitation for SUB to file a motion to compel, but rather a recognition that such a motion was a separate issue from whether SUB’s testimony was admissible.  The order simply noted that SUB had not filed a motion to compel, not that such a motion would be appropriate.    

IV. THE PUBLIC AGENCIES’ PROPOSAL WOULD PRODUCE ABSURD

      RESULTS


One of the primary reasons the public utilities’ motion should be denied is that

it simply makes no sense.  In order to understand this, one must understand the section

7(b)(2) rate test.  In order to conduct a new section 7(b)(2) rate test, BPA would have to rebuild the computer models used in 1999 and 2000 to reflect new Subscription power sales contracts and any policy changes over the last four years.  Because the section 7(b)(2) rate test basically compares two sets of power rates that differ only by the assumptions listed in section 7(b)(2) of the Northwest Power Act, BPA would need to obtain or generate all of the data required to develop such rates.  The rebuilt computer model then would have to be supplied with the new data from newly developed BPA rate studies.  BPA would need to develop a new Loads and Resources Study and supporting Documentation, replacing the WP-02 Loads and Resources Study, WP-02-FS-BPA-01, and Documentation, WP-02-FS-BPA-01A.  BPA also would need to develop a new Revenue Requirements Study and supporting Documentation, replacing the WP-02 Revenue Requirements Study, WP-02-FS-BPA-02, and Documentation, WP-02-FS-BPA-02A.  BPA also would need to develop a new Risk Analysis Study, replacing the WP-02 Risk Analysis Study, WP-02-FS-BPA-03.  BPA also would need to develop a new Marginal Cost Analysis Study and supporting Documentation, replacing the WP-02 Marginal Cost Analysis Study, WP-02-FS-BPA-04, and Documentation, WP-02-FS-BPA-04A.  BPA also would need to develop a new Wholesale Power Rate Development Study and supporting Documentation, replacing the WP-02 Wholesale Power Rate Development Study, WP-02-FS-BPA-05, and Documentation, WP-02-FS-BPA-05A and 05B.  BPA then would need to develop a new Section 7(b)(2) Rate Test Study and supporting Documentation, replacing the WP-02 Section 7(b)(2) Rate Test Study, WP-02-FS-BPA-06, and supporting Documentation, WP-02-FS-BPA-06A.  As part of the process of developing new computer models and supporting studies for a new Section 7(b)(2) Study and Documentation, BPA would need to conduct customer and constituent workshops to present the modeling and data changes and receive comments and suggestions.  BPA then would need to prepare testimony supporting the new section 7(b)(2) rate test.


While the public agencies describe the section 7(b)(2) rate test in very

general terms, they fail to mention that, in order to conduct the rate test, BPA must

prepare all the information needed to develop completely new base rates.   In

other words, to conduct the test, BPA would have to prepare a complete new

general rate case filing as opposed to the much more limited information needed to

implement an adjustment clause such as the SN CRAC.  Because this is so, if BPA had to

conduct the section 7(b)(2) rate test in order to implement the SN CRAC, why would BPA even bother to establish an SN CRAC?  BPA could simply develop completely new rates.  The public utilities have provided no answer to this critical question.  

V. SETTLEMENT PARTIES AGREED, AND BPA CONCLUDED, THAT BPA’S CRACS DO NOT REQUIRE BPA TO CONDUCT THE SECTION 7(B)(2) RATE TEST 

In BPA’s supplemental rate case, BPA developed the LB, FB and SN CRACs.

During the proceeding, a diverse group of parties, comprising nearly all of BPA’s

customers and four regional utility commissions, filed joint testimony and briefs as the “Joint Customers”.  In its initial brief, this impressive group described BPA’s WP-02 rate development process:  

This WP-02 rate proceeding was initiated by BPA on August 13, 1999, Federal Register notice, 64 Fed. Reg. 44318 (1999), in which BPA proposed new wholesale power rates to take effect October 1, 2001.  Throughout late 1999 and early 2000, BPA conducted a hearing process in accordance with section 7(i) of the Northwest Power Act.  During the course of this hearing process, all aspects of the BPA rate proposal were subjected to detailed analysis by rate case parties, including the proposed base rates and risk mitigation tools.





* * *

The Federal Register Notice, 65 Fed. Reg. 75272 (2000), initiating the second phase of the WP-02 rate proceeding, which set out BPA’s proposed revisions to the risk mitigation tools contained in the May 2000 ROD adopting the base rates, stated:

BPA proposal to amend the risk mitigation tools, rather than revise the based rates, does not require that BPA reexamine in this proceeding every issue that was debated and decided in the earlier phase of this proceeding. . . . 

JCG Initial Brief, WP-02-B-JCG-01, at 3-5.  

The Joint Customers noted that “[t]he JCG proposal [which was incorporated into BPA’s supplemental proposal], including the LB, FB, and SN CRACs and the revised DDC, is an integrated package of risk mitigation tools that should be adopted in its entirety.  The integrated package directly addresses the financial risks faced by BPA in the rate period . . .”  JCG Initial Brief, WP-02-B-JCG-01, at 2 (emphasis added).  The JCG expressly stated that CRACs did not require BPA to conduct the section 7(b)(2) rate test a second time: 

The JCG proposal [which was incorporated into BPA’s supplemental proposal] only modifies the operation of the contingent rate adjustment mechanisms, and does not revise the base rates adopted in the May ROD.  These modifications do not require the recalculation of the section 7(b)(2) rate test . . . .

Id. at 2 (emphasis added).  The Joint Customers reiterated and expounded upon the reason the section 7(b)(2) rate test need not be conducted in establishing the CRACs, including the SN CRAC:

CRACs are contingent cost recovery clauses that only go into effect to collect additional revenues if certain circumstances develop.  BPA has not suggested in any testimony submitted in this proceeding that the base rates adopted in the May ROD be subject to revision.  In the first phase of this proceeding, BPA subjected these base rates to all of the statutory tests it deemed necessary to satisfy the requirements of Section 7 of the Regional Act, including the various rate tests contained in sections 7(b) and (c) of the Regional Act [which include the section 7(b)(2) rate test].  And since it is only the contingent cost recovery clauses contained in the GRSPs, and not the base rates contained in the rate schedules, that are being modified in the second phase of this proceeding there is no legal requirement that these rate tests be performed a second time.
Id. at 5 (emphasis added).  The Joint Customers stated their position yet again:

Some rate case parties have argued that even though BPA has proposed no changes to the base rates contained in the May ROD, and has focused on what revisions should be made to these contingent rate adjustment provisions, BPA should nevertheless perform for a second time both the section 7(b)(2) rate test and the section 7(c) floor rate calculations.  WP-02-DS-06 at 2-7.  This argument is in error.

BPA has from time to time in past rate case included contingent rate adjustment clauses in its rates to cover financial contingencies that could be adequately dealt with in BPA’s base rates.  The inclusion of these contingent rate adjustment clauses in the GRSPs has never required a second performance of the section 7(b)(2) rate test . . . . .

By their very nature, contingent rate adjustment clauses deal with financial events whose timing, magnitude and consequences are difficult or impossible to accurately forecast.  For example, in the first year of the rate period augmentation cost estimates range from $1.0 to $6.5 billion.  WP-02-E-JCG-03 at 19.  That is why they are dealt with in contingent clauses and not in base rates.  And for the same reason, attempting to perform the section 7(b)(2) rate test and the section 7(c) floor rate calculation based on the possible operation of these contingencies rate adjustment clauses would be, at best, an exercise in speculation, or at worst an excursion into completely subjective matters.

The purpose of this second phase of the WP-02 proceeding is to provide BPA with the contingent rate mechanism that it needs to ensure recovery of the revenues needed to fulfill its obligations.  The Regional Act does not require that these contingent rate mechanisms individually be evaluated on the basis of the section 7(b)(2) . . . rate test.  Rather, these contingent rate adjustment clauses, when combined with base rates, must demonstrate that BPA can “. . . recover, in accordance with sound business principles, the costs associated with the acquisition, conservation and transmission of electric power, including the amortization of the Federal investment in the Federal Columbia River Power System . . . .”  16 U.S.C. 839e(a)(1).

Id. at 6-7.


Furthermore, the Joint Customers clarified the reason that BPA would hold a subsequent section 7(i) hearing when implementing the SN CRAC: 

Recent events have amply demonstrated that our ability to accurately forecast for a five-year period development in the wholesale power market, and the electric utility industry on the West Coast generally, is limited. . . . [I]t is conceivable that events will occur during the rate period that will pose financial risks to BPA that are not encompassed by the LB and FB CRACs.  To address this risk, the JCG proposed, and BPA included in its Supplemental Proposal, the Safety Net CRAC (“SN CRAC”).  The SN CRAC permits BPA to initiate a process to revise the FB CRAC parameters if it has missed, or has forecast a high likelihood of missing, a payment to a creditor or the Treasury during the rate period.  There are no specified limits on the amount of additional revenues that BPA can collect under the SN CRAC.

JCG Initial Brief, WP-02-B-JCG-01, at 12.
As noted below, the purpose of including the implementation of the SN CRAC in a section 7(i) hearing was not to require BPA to conduct a new section 7(b)(2) rate test.  To the contrary, it was to ensure that BPA’s rates recovered BPA’s total costs.  16 U.S.C. § 839e(a)(1).  The Joint Customers stated:

In essence, the SN CRAC allows BPA to truncate the five-year rate period and make an adjustment to the FB CRAC parameters when it is clear that the LB and FB CRACs are inadequate to ensure timely payment to the Treasury.  It also requires that any such change to the FB CRAC parameters will be subjected to review by the FERC, which will ensure that any such change satisfies the cost recovery requirement of section 7(a) of the Regional Act.  The SN CRAC is the ultimate demonstration that the region is committed to providing BPA with the tools necessary to fulfill its obligations to the Treasury regardless of what may transpire during the rate period.

JCG Initial Brief, WP-02-B-JCG-01, at 12.  The recovery of BPA’s total costs is completely different than the rationale for the section 7(b)(2) rate test, which is an allocation of costs to particular customers.  This is confirmed by Section B.2.h of the Partial Stipulation and Settlement Agreement, WP-02 Adjustment Proceeding, which provides:

 . . . the Parties agree that the provisions of the Parties’ Proposal that address the Safety Net CRAC (SN CRAC) and the attendant section 7(i) procedures to implement such an SN CRAC are consistent with, and permitted by, the language in each Party’s respective Subscription power sales agreement with BPA.

(Emphasis added.)  Notably, the Settlement Agreement provides that the section 7(i) procedures apply to the implementation of the SN CRAC, not the substantive standards like the section 7(b)(2) rate test.  In summary, the administrative record of the WP-02 rate proceeding establishes that BPA is not required to conduct the section 7(b)(2) rate test in the SN-03 rate proceeding. 

Furthermore, each Subscription power sales agreement contains an Exhibit A, Rate Commitments.  Section 3(b) of such exhibit, entitled Priority Firm Power Rate Treatment, provides:

BPA agrees that the 3-Year Rates and 5-Year Rates available to <<Customer>> consistent with this exhibit shall not be subject to revision during their respective terms, except for the application of a Cost Recovery Adjustment Clause . . . as provided in the PF applicable rates schedules and GRSPs and this Agreement.

These contract provisions confirm that BPA’s base rates do not change during the respective contract periods, except for the CRACs; that is, the base rates, which were developed in part by conducting the section 7(b)(2) rate test, are not subject to the rate test for a second time.  Because nearly all of BPA’s power customers hold a Subscription power sales agreement, BPA and the parties to the Partial Stipulation and Settlement Agreement specifically intended and drafted the SN CRAC proposal to avoid the application of the section 7(b)(2) rate test. 

VI. THE NORTHWEST POWER ACT, BPA’S INTERPRETATION OF THE ACT, BPA’S PAST ADMINISTRATIVE PRACTICES, AND THE ADMINISTRATIVE RECORD DO NOT SUPPORT CONDUCTING THE SECTION 7(B)(2) RATE TEST IN THE SN-03 PROCEEDING 

The public utilities admit the GRSPs do not require BPA to conduct the

section 7(b)(2) rate test for the SN CRAC, but argue that BPA cannot adopt a GRSP provision that is contrary to a statute.  PA Motion at 13.  The public utilities, however, are too quick to dismiss the GRSPs.  Section II.F.3 of the GRSPs, regarding the SN CRAC, provides that “[t]he SN CRAC will be an upward adjustment to posted power rates subject to the FB CRAC by modifying the FB CRAC parameters.  BPA will propose changes to the FB CRAC parameters that will, to the extent market and other risk factors allow, achieve a high probability that the remainder of Treasury payments during the FY 2002-2006 rate period will be made in full.”  (Emphasis added.)  The GRSPs therefore limit the SN CRAC to adjustments to the FB CRAC parameters.  The section 7(b)(2) rate test does not adjust the FB CRAC parameters.  The rate test regards the allocation of certain costs among customers, not the recovery of BPA’s total costs or a high probability of making Treasury payments.  The GRSPs therefore do not contemplate conducting the section 7(b)(2) rate test in the SN-03 rate hearing.  

The public utilities argue that because the GRSPs are “silent” on the matter, one must look to the statute and BPA’s historical practices.  Id.  These sources, however, do not support the public agencies’ claim.  The public utilities’ central argument is that the Northwest Power Act requires that whenever BPA conducts a section 7(i) hearing, it must also conduct a section 7(b)(2) rate test.  Id. at 3.  This fundamental premise is flawed.  

First, section 7(i) of the Northwest Power Act provides that “[i]n establishing rates under this section [7], the Administrator shall use the following procedures …”  16 U.S.C. § 839e(i).  BPA established its 2002 wholesale power rates in a section 7(i) hearing after conducting the section 7(b)(2) rate test.  BPA established the LB, FB and SN CRACs in a section 7(i) hearing.  Whenever BPA revises any aspect of a rate, BPA conducts a section 7(i) hearing, and BPA is doing so with the SN CRAC.  There is no provision in section 7(i), however, which requires BPA to conduct a section 7(b)(2) rate test whenever BPA conducts a section 7(i) hearing.  Id.    


In contrast to section 7(i) of the Northwest Power Act, which is procedural in nature, section 7(b)(2) of the Act is a rate test that is performed for the development of a new rate “for the combined general requirements of [BPA’s] public body, cooperative and Federal agency customers,” that is, a new Priority Firm (PF) rate.  16 U.S.C. § 839e(b)(2).  Therefore, BPA only conducts the section 7(b)(2) rate test when BPA is establishing a new PF rate.  BPA only establishes new PF rates in general rate cases where BPA establishes its base rates.  There is no provision in section 7(b)(2) that requires BPA to conduct the section 7(b)(2) rate test whenever BPA conducts a section 7(i) hearing.  Id.  

Because the Northwest Power Act does not require BPA to conduct the section 7(b)(2) rate test in every section 7(i) hearing, it is helpful to review BPA’s prior legal interpretation of the Act and BPA’s past administrative practices.  As noted above, review of BPA’s historical practices demonstrates that, since 1985, BPA has held at least seven section 7(i) hearings to establish rates wherein BPA did not conduct the section 7(b)(2) rate test.  Those citations will not be repeated here.  BPA’s longstanding legal interpretation and administrative precedent therefore do not require BPA to conduct the section 7(b)(2) rate test in every section 7(i) rate hearing.  The criterion for conducting the section 7(b)(2) rate test is not simply whether a section 7(i) process occurs, but rather the substantive nature of the hearing.

Another avenue for inquiry is BPA’s past practices in the WP-02 rate proceeding.  The current section 7(i) hearing to implement the SN CRAC is directly related to the WP-02 proceeding because the WP-02 proceeding established the SN CRAC.  As noted previously, parties to BPA’s supplemental rate proceeding litigated the issue of whether the section 7(b)(2) rate test should be conducted in the development of the LB, FB and SN CRACs.  Virtually all of the rate case parties argued, and the Administrator concluded, that the rate test should not be conducted for the LB, FB and SN CRACs.  This constitutes the law of the case.  The public utilities admit that BPA did not conduct a section 7(b)(2) rate test when BPA developed the LB, FB and SN CRACs in BPA’s supplemental rate case, but argue that this is not a precedent because BPA did not make decisions about the design or scope of the SN CRAC until a later section 7(i) hearing.  Motion at 14-16.  This argument fails, however, upon review of the administrative record.

As noted in detail above, the administrative record describes the Joint Customers’ proposal in BPA’s supplemental rate case, which was incorporated into BPA’s supplemental proposal.  In the Final ROD, the Administrator adopted this proposal.  The record shows that it was not appropriate to conduct the section 7(b)(2) rate test for the LB, FB and SN CRACs for the following reasons:

(1) CRACs are contingent cost recovery clauses that only go into effect to collect additional revenues if certain circumstances develop.  

(2) In the first phase of the WP-02 proceeding, BPA subjected its base rates to the section 7(b)(2) rate test.  

(3) Because it is only the contingent cost recovery clauses contained in the GRSPs, and not the base rates contained in the rate schedules, that are being modified in BPA’s supplemental rate proceeding, there is no legal requirement that the section 7(b)(2) rate test be performed a second time.

(4) In the past BPA has included contingent rate adjustment clauses in its rates to cover financial contingencies that could be adequately dealt with in BPA’s base rates, and these contingent rate adjustment clauses have never required a second performance of the section 7(b)(2) rate test.

(5) The Northwest Power Act does not require that LB, FB and SN CRACs individually be evaluated on the basis of the section 7(b)(2) rate test, rather, the CRACs, when combined with base rates, must demonstrate that BPA can “. . . recover, in accordance with sound business principles, the costs associated with the acquisition, conservation and transmission of electric power, including the amortization of the Federal investment in the Federal Columbia River Power System . . . .”  16 U.S.C. 839e(a)(1)

Joint Customer Brief, WP-02-B-JC-01, at 2-12.  The reasons the section 7(b)(2) rate test was not conducted for the development of BPA’s LB, FB and SN CRACs apply equally to the current SN CRAC rate hearing.    

VII.
THE PUBLIC AGENCIES’ ARGUMENTS LACK MERIT

The public utilities note BPA’s statement that BPA is only required to conduct the

rate test when BPA establishes base rates, not when BPA implements adjustment clauses.  PA Motion at 3.  The public utilities argue this is incorrect because the Act does not distinguish between base rates and adjustment clauses.  Id. at 4.  This argument is not persuasive, however, because while the rate test must be conducted in establishing the PF rate, section 7(b)(2) does not require that the rate test must be conducted when implementing adjustment clauses.  Furthermore, even assuming for the sake of argument that there were an ambiguity in section 7(b)(2), BPA’s interpretation of the Northwest Power Act is entitled to substantial deference.  Aluminum Company of America v. Central Lincoln Peoples’ Utility District, 467 U.S. 380, 389-90 (1984).  In addition, BPA has a longstanding and consistent legal interpretation, which is supported by extensive administrative precedent.  Furthermore, ratemaking is rulemaking, and it has long been recognized that an agency’s interpretation of its own rule is entitled to deference.  E.g., Sierra Pacific Power Co. v. U.S. Environmental Protection Agency, 647 F.2d 60, 65 (9th Cir. 1981), citing Udall v. Tallman, 380 U.S. 1, 16 (1965).  BPA’s interpretation of its GRSPs, which concludes that BPA is not required to implement the section 7(b)(2) rate test when implementing the SN CRAC, is eminently reasonable.  

The public utilities argue that BPA’s “Section 7(b)(2) Legal Interpretation” refers

to section 7(b)(2) as a rate directive.  PA Motion at 5.  The public utilities then argue that BPA’s argument would undermine the rate directives because BPA could ignore them if they did not apply to base rates.  Id. at 6.  In response, however, BPA has not ignored the rate directives.  As noted previously, BPA conducted the section 7(b)(2) rate test in developing BPA’s 2002 wholesale power rates.  Furthermore, the public agencies’ concerns about ignoring ratemaking directives in potential BPA ratemaking actions are speculative.  The public agencies will have a full opportunity to contest BPA’s future ratemaking actions in the appropriate forum.     

The public utilities argue that section 7(i) and the definition of rate in BPA’s Procedures are contrary to BPA’s argument.  PA Motion at 6.  This is incorrect.  Section 7(i) and BPA’s Procedures are procedural provisions, not substantive provisions.  As noted previously, BPA has always conducted a section 7(i) hearing when establishing rates.  BPA conducted a section 7(i) hearing when BPA established its 2002 base rates, when BPA established the LB, FB and SN CRACs, and BPA is conducting a section 7(i) hearing for the implementation of the SN CRAC.     


The public utilities cite the Section 7(b)(2) Implementation Methodology and

argue that BPA is required to conduct a section 7(b)(2) rate test  to reflect changes in loads to reflect elasticity of demand and to adjust DSI loads if the DSIs no longer exist or are no longer served by BPA, and these conditions are cited in SUB’s direct testimony.  PA Motion at 11.  SUB argues that it properly relied on the Implementation ROD in developing its direct testimony.  Id. at 12.  The public utilities argue that until BPA changes the Implementation Methodology, BPA should not carve out exceptions to BPA’s long-held practices.  Id.  These arguments are misplaced.  When BPA conducted the section 7(b)(2) rate test, BPA reflected all the changes noted in BPA’s Implementation Methodology in BPA’s proposal.  It would be appropriate for the public agencies to raise their concerns in a section 7(i) hearing when BPA is establishing the PF rate.  16 U.S.C. § 839e(b)(2).  BPA is not doing so in the SN-03 rate proceeding.  As noted previously, BPA has not “carved out exceptions to BPA’s long-held practices,” but rather acted in a manner consistent with such practices.  No changes to the Implementation Methodology are necessary.          

The public agencies argue that BPA is required to conduct a section 7(b)(2) study,

stating that BPA is the only party with the skills to do the necessary studies.  PA Motion at 14.  BPA agrees that BPA must conduct the section 7(b)(2) rate test when BPA establishes the PF rate.  BPA has always done so.  BPA, however, is not establishing the PF rate in the SN-03 proceeding.  With regard to the public agencies’ argument that BPA is the only party with the skills to conduct the section 7(b)(2) rate test, such statement must come as a surprise to those rate case parties that have previously conducted runs of the rate test. 

The public agencies argue that BPA’s failure to conduct the rate test deprives them of their statutory rights, which should not be abandoned for convenience and based on 7(b)(2) precedent.  PA Motion at 17.  As noted previously, however, BPA conducted the section 7(b)(2) rate test in developing BPA’s base rates and the public agencies’ statutory rights therefore have been protected.  BPA is not abandoning the section 7(b)(2) rate test, the rate test simply does not apply to the implementation of the SN CRAC.  Furthermore, as discussed previously, 7(b)(2) precedent favors conducting the rate test only in the development of base rates, not adjustment clauses.  

The public agencies acknowledge BPA’s argument that BPA did not intend to

conduct the section 7(b)(2) rate test in the SN CRAC hearing because the “tight, 40-day deadline” precludes BPA from conducting the test.  PA Motion at 17.  The public agencies argue that this fails for two reasons; first, that BPA could have prepared the section 7(b)(2) rate test prior to the SN CRAC hearing.  Id. at 18.   This argument, however, makes the dubious assumption that BPA would spend six to ten months preparing a single study for an expedited hearing where all issues and procedural requirements are completed in 40 days.  More significantly, the public agencies fail to address the central fallacy of their argument, namely, if BPA were to prepare all of the work necessary to conduct the section 7(b)(2) rate test, why would BPA bother with a CRAC when BPA could just establish new base rates?  The purpose of an adjustment clause is to allow a utility to recover costs without the need to conduct an entirely new base rate proceeding.  

Second, the public agencies argue the GRSPs allow BPA to extend the schedule

for the hearing, citing the GRSPs’ statement that “[t]he hearing shall be completed within 40 days, unless a different duration is agreed to by the parties.”  PA Motion at 18.  This argument makes little sense.  If BPA believed it was required to conduct the section 7(b)(2) rate test in implementing the SN CRAC, BPA would not have established a 40-day expedited hearing, but rather a much longer hearing.  It would make no sense to establish a 40-day hearing that always would have to be extended longer than 40 days whenever such a hearing was held.  This would render the 40-day requirement meaningless.  

CONCLUSION

WHEREFORE, BPA respectfully requests an order denying the public agencies’ motion to compel BPA to conduct a section 7(b)(2) rate test and to include such rate test in the administrative record.

DATED this 13th day of May, 2003.
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