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BPA'’s first principle is necessary in order to establish a starting point for the power
allocations. The first principle also helps to implement the third principle, which states
that any allocation method should not shift power benefits among the states until all
requests for power in a state have been met. Providing an initial allocation of power is
necessary to ensure that BPA does not shift power among the states based on its offers to
the 10OUs.

BPA'’s second principle identifies the reasons that BPA would reduce the amount of
power going to any IOU. BPA would reduce the amount based on a request by the
utility. Requests to substitute monetary benefits for firm power in the initial allocations
must be made on an unconditional basis and result in a signed Settlement Agreement
substituting monetary benefits for firm power. BPA will offer firm power to a utility if it
does not make an unconditional request for monetary benefits. BPA would also reduce
the amount if a utility requested a settlement based on power deliveries under a section
5(b) contract and it did not have a net requirement to support the allocation of power
requested.

BPA'’s third principle reflects BPA’s determination that power should not be shifted
among the states until all requests for power in a state have been met. This principle
works in conjunction with the fourth principle of following the allocation methodology,
proposed by the Commissions and adopted by BPA, to the maximum extent possible.

BPA’s fourth principle identifies the basis for BPA’s methodology for allocating power
amounts among the IOUs. Use of the allocation methodology proposed by the states and
adopted by BPA represents the best virtual consensus on a fair method for allocating the
amounts of power to individual 10Us.

BPA's fifth principle recognizes a change proposed by the WUTC in BPA’s Power
Subscription Strategy. The WUTC requested that BPA not change any offers to
individual utilities based on decisions made by other utilities. WUTC, IOURESEXC:016.
BPA agreed that the amount of reduction in total benefits once BPA has made offers to
individual utilities should be reduced by the offer made to a utility if that utility elected to
proceed with the REP, without affecting the amounts offered to other IOUs. See Power
Subscription Strategy, Administrator’s Supplemental ROD, at 29. The same principle
should apply if an individual utility negotiates an agreement with BPA to change an
aspect of its settlement offer that was used by BPA to establish the initial allocation.
BPA will not change the Settlement offers made to other I10Us based on the actions of
other utilities during the Subscription window. This principle is necessary to bring the
Subscription process to conclusion with final offers that each utility can consider.

BPA'’s fifth principle also addresses the concerns raised by a number of commenters that
BPA should not reduce the amount of firm power delivered to the IOUs below 1000
aMW. BPA commits in this ROD to offer amendments to the Subscription Settlement
Agreements offering to amend the Settlement Agreement to substitute firm power
benefits for monetary benefits during the October 1, 2002, through September 30, 2006,
period for any amounts of firm power offered to an 10U where the IOU signs a
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Subscription Settlement substituting monetary benefits for firm power. BPA would offer
the amendments based on the allocation principles described in this ROD.

BPA proposed in its Power Subscription Strategy to provide 1800 aMW of benefits (later
revised to 1900 aMW in BPA’s Power Subscription Strategy, Administrator’s
Supplemental ROD) with at least 1000 aMW of those benefits offered as power
deliveries. See Power Subscription Strategy, at 9; Power Subscription Strategy,
Administrator’s Supplemental ROD, at 11-23. BPA stated that the additional benefits
would be provided as power deliveries or monetary benefits, whichever appeared most
economic to BPA. BPA believed it needed to limit the amount of power deliveries it
would make available for settlement of the IOUs’ rights based on the limited amounts of
Federal power inventory. See Power Subscription Strategy, Administrator’s ROD, at 55-
56.

BPA believes that each 10U should receive an initial share of power based on the initial
allocation of total benefits to a utility in a state, multiplied by the ratio of power provided
by BPA to the total benefits. The allocation methodology adopted by BPA in the
Supplemental ROD for the Power Subscription Strategy follows the principle of using the
allocation methodology designed by the Commissions to the maximum extent possible.
This methodology weighed a number of factors regarding the benefits individual IOUs
would have received under the REP. BPA found the Commissions’ proposal to be a
reasonable method that reflected a fair allocation of benefits to residential consumers of
the Pacific Northwest. See Power Subscription Strategy, Administrator’s Supplemental
ROD, at 25.

If an IOU unconditionally requests monetary benefits instead of power or an 10U does
not have a net requirement to support its initial allocation of power under a section 5(b)
contract, BPA will reduce the amount of power provided to that utility and replace the
reduction with monetary benefits. BPA cannot offer amounts of firm power that exceed
an I0U’s net requirements and BPA is willing to limit the amount of firm power based on
a utility’s request. BPA agrees with PacifiCorp that the power benefits made available to
a state should not be shifted to another state until all requests from that state have been
met. BPA believes this is a sound principle based on the original interest expressed by
Commissions that they would like to see as much of the benefit under the settlement
provided as power instead of monetary benefits and the above-noted requests by most
parties that BPA meet all power requests.

If an IOU does not have a net requirement to support its initial allocation of power, BPA
will reduce the amount of power provided to that utility to its net requirements if the IOU
requested a Settlement Agreement providing power deliveries under section 5(b). See
BPA'’s Section 5(b)/9(c) Policy, Administrator’s ROD, at 16-17. BPA will allocate the
reduction in the initial power allocation for a utility to each state based on the ratio of the
initial power allocation for a state to the utility’s total power allocations for all states.
This allocation will preserve the initial pro rata share of firm power deliveries to the
consumers in each state. If the IOU requested a settlement providing power deliveries
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under section 5(c), there would be no reduction in its initial allocation of power deliveries
based on the IOU’s net requirements.

In allocating any excess amounts of power to utilities in a state, BPA believes the best
method to use is the one proposed by IPC. IPC proposed that BPA allocate among
utilities with remaining unmet requests based on the utilities’ initial allocations of power.
IPC, IOURESEXC:010. Using this method provides the power to the IOUs in a state in a
manner proportional to their original benefits and meets the principle of using the
allocation methodology, proposed by the Commissions and adopted by BPA, to the
maximum extent possible.

If the excess power for a state met all the requests for power of utilities in a state, the best
method to use for allocating the remaining excess power is to allocate the power to those
utilities with remaining unmet requests based on the total of their initial allocations of
power for all states. This allocation would allocate the power to the other IOUs to meet
any remaining unmet requests.

In summary, BPA will establish an initial power allocation for each 10U in each state.
Such allocation for each state will be based on the IOU’s pro rata share for that state of
the total settlement benefits for all the IOUs multiplied by the ratio of the amount of
power provided by BPA (1,000 aMW) to the total Subscription benefits (1,900 aMW).
BPA will reduce the power allocation of an 10U in any state based on its request to
substitute monetary benefits for firm power prior to execution of the Subscription
Settlement. If an IOU’s initial power allocation for all states exceeds its net
requirements, for IOUs requesting a section 5(b) contract, BPA will reduce the power
allocation of the 10U by a pro rata amount in each state equal to the amount that its initial
power allocation for all the states exceeds its net requirement multiplied by the ratio of its
initial power allocation for a state multiplied by its total power allocation for all states.
BPA will allocate any excess amounts of power in a state to the utilities in that state
based on the ratio of the initial power allocation to a utility for a state to the total power
allocation of utilities with unmet requests in that state. Any remaining amounts of excess
power allocation available after meeting all of the unmet requests for a state would be
allocated to the 10Us in the region with remaining unmet requests for power based on
their initial power allocations.

Decision
BPA will establish an initial amount of firm power for each 10U in each state. Any

amounts of firm power not taken by a utility will be allocated by BPA to other IOUs in
accordance with the principles and in the manner described above.
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B. Deliveries of Less Than 1,000 aMW
Issue

Whether BPA should require 10Us to take power if the combined requests of all the
companies for physical deliveries are less than 1,000 aMW.

Parties’ Positions

Avista, PSE, PGE, PacifiCorp, IPC, the OPUC, the WUTC and the IPUC argue that BPA
should not require I0Us to take power if the combined requests of all the companies for
physical deliveries are less than 1,000 aMW. Auvista, IOURESEXC:001; PSE,
IOURESEXC:018; PGE, IOURESEXC:021; PacifiCorp, IOURESEXC:011; IPC,
IOURESEXC:010; OPUC, IOURESEXC:014; WUTC, IOURESEXC:016; IPUC,
IOURESEXC:015.

NWEC argues that monetary deliveries are very destabilizing to BPA and the region's
political consensus if the forecast is not very accurate and that BPA's PNRR and CRAC
were designed to deal with the risk of only 900 aMWs of monetary benefits. NWEC,
IOURESEXC:020.

SUB argues that if the 10Us request less than 1,000 aMW, and the addition of financial
benefits results in benefits which are less than the total benefits allotted to the IOUs, BPA
should not require the 10Us to take additional power. SUB, IOURESEXC:003. NRU
strongly encourages BPA to pursue Settlement Agreements involving a monetary
transaction rather than RPSAs. NRU, IOURESEXC:002. Central Lincoln argues that
BPA should resell its own surplus. Central Lincoln, IOURESEXC:007.

BPA’s Position

BPA believes that if IOUs’ requests for power sales under the settlements fall below
1,000 aMW, BPA should not force the IOUs to purchase power such that the sales reach
1,000 aMW.

Evaluation of Positions

Avista argues that it is not clear whether this question is being directed mainly to the
IOUs, or to BPA'’s other customer classes. Avista, IOURESEXC:001. Avista notes that
it will make a determination of whether to settle and thereby accept a Subscription
Settlement Agreement with an allocation of cash and power benefits without respect to
BPA’s “requirements.” Id. Avista assumes that BPA is asking what should be offered,
and from Avista’s standpoint, having not been able to participate in the REP for most of
the past twenty years, for reasons which Avista judges as unfair, Avista would urge BPA
to not foreclose settlement with Avista due to a perceived desire on BPA'’s part for a
particular allocation of power and cash benefits. Id.
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Similarly, PSE argues that it is not clear whether this question is being directed to the
IOUs, or to BPA's other customer classes. PSE, IOURESEXC:018. PSE notes that it
will make a determination of whether to settle and thereby accept a Settlement
Agreement with cash and power benefits without respect to BPA's "requirements.” Id.
PSE assumes that BPA is asking what should be offered. Id. PSE argues, in that regard,
if the combined requests of all companies for physical deliveries are less than the amount
of physical deliveries offered by BPA, then BPA should provide physical deliveries as
requested. Id.

PGE notes that BPA is offering “up to 1000 aMW” of power. PGE, IOURESEXC:021.
PGE argues that BPA has no authority to require any entity to purchase from it. 1d. PGE
argues that BPA should work in a cooperative manner with the Commissions to
determine the best allocation of the power. Id.

PacifiCorp argues that BPA should not require any IOU to take power rather than
financial benefits. PacifiCorp, IOURESEXC:011. PacifiCorp notes that there are a
number of reasons why an 10U may elect to take financial benefits over power,
including, but not limited to, BPA's Section 5(b)/9(c) Policy, the availability of
transmission service, and the administrative complexities of multistate or intra- and
extraregional utilities. Id. PacifiCorp argues that if BPA's intent is to reach a reasonable
settlement with each 10U, it would seem unreasonable to minimize or eliminate the
option to take financial benefits when this option may fit an individual utility's unique
circumstances best. 1d.

IPC does not see any rationale for BPA to require an 10U to take more power than it
requests unless BPA believes that it cannot increase the financial benefit above 900 aMW
to offset the physical power deliveries under 1000 aMW. IPC, IOURESEXC:010. IPC
argues that if BPA must stay at 900 aMW of financial benefits then BPA will have to
resort to moving the 10Us to their pro rata share of physical power deliveries. Id.

The OPUC does not support BPA requiring I0OUs to take more power if the sum of the
requests is less than 1000 aMW. OPUC, IOURESEXC:014. Arguing that BPA, toa
large degree, is dictating the terms and conditions of the RPSA, Block Power Sale
Agreement, and the Settlement Agreement, the OPUC does not believe it is productive to
also have BPA dictate to utilities that they must purchase at least 1,000 aMW in
aggregate. 1d. The OPUC notes that each 10U has its own specific concerns and
circumstances and the OPUC believes it is preferable for BPA to work cooperatively with
the Commissions on this issue. Id. The OPUC argues that the Commissions, on behalf
of I0Us’ residential consumers, have championed the position that Federal system
benefits should be provided in power. Id. The OPUC has understood that the
commitment was that BPA agreed to offer at least 1,000 aMW of benefits as power. Id.
The OPUC argues that instead of concluding a decision on this issue, which may not even
be necessary, BPA should continue to rely on the Commissions to help guide the process.
Id. Itis the OPUC’s firm belief that the IOUs in aggregate will request at least 1,000
aMW. Id. The OPUC notes that given the recent trend in wholesale power prices, all
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else being equal, the OPUC is even more committed to having benefits provided in
power. Id.

The WUTC argues that a major part of the rationale for the proposal made by the states
concerning treatment of the residential and rural loads of I0Us was to ensure that those
customers held a stake in the future of the Federal power system. WUTC,
IOURESEXC:016. The WUTC notes that purchases of actual power were seen as a good
way to accomplish this. Id. The WUTC still believes this is an important objective. Id.
However, the WUTC notes that the circumstances of the utilities may vary. Id.
Consequently, the WUTC does not propose that each utility be required to take a pro rata,
or some other, share of the1,000 aMW. Id. The WUTC does not believe it is necessary
to force this issue, particularly in light of the current value of power in the market. Id.
The WUTC anticipates that, in aggregate, the 1,000 aMW will be subscribed even if
some 10Us prefer to take the monetized option. 1d. The WUTC argues that BPA should
not require 10Us to take additional power if subscription for actual power falls below
1,000 aMW. 1d.

The IPUC’s first impulse is to consider physical power and monetary benefits as
reasonable substitutes for one another. IPUC, IOURESEXC:015. The IPUC sees no a
priori reason to prefer one over the other, or to prevent any of its Idaho IOUs from
choosing the form of benefit that best fits its own evaluation of its available resources and
needs. 1d. The IPUC notes that its Idaho 10Us seem split on the issue, with one showing
a clear preference for physical power, one showing a clear preference for monetary
benefits, and one somewhat neutral but stating a preference for a pro rata balance of both
power and monetary benefits. 1d. The IPUC sees no reason to force this choice in either
direction. Id.

In response to these arguments, BPA notes that it has developed its Power Subscription
Strategy allowing BPA to decide whether to offer firm power or monetary benefits for the
total benefits in excess of 1000 aMW. BPA would base such decision on the choice that
was most cost-effective for BPA. If a number of I0Us elected to take monetary benefits
instead of firm power, BPA believes such settlements are in the region’s interest if BPA
determines they are the most cost-effective means for BPA to settle claims surrounding
the REP. Current increases in market prices make it appear that substituting monetary
benefits for firm power deliveries is cost-effective for BPA. These substitutions would
reduce the amount of firm power BPA must purchase in a volatile market. BPA sees no
reason to require the 10Us to take deliveries of firm power if BPA offers the power and
they do not wish to take it.

NWEC argues that monetary deliveries (unless BPA's methodology is modified as
NWEC proposes) are very destabilizing to BPA and the region’s political consensus if the
forecast is not very accurate and that BPA's PNRR and CRAC were designed to deal with
the risk of only 900 aMWs of monetary benefits. NWEC, IOURESEXC:020. NWEC
argues that if substantially more should occur, BPA's TPP could be significantly lowered.
Id. NWEC believes there are ample net requirements available among the region's I0Us
to solve this problem. Id. NWEC argues that BPA should request the Commissions to
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bring forth a satisfactory proposal to BPA that allows for physical delivery of at least
1,000 aMWs. Id. BPA does not agree that negotiated cash payments in lieu of firm
power deliveries substantially change BPA’s risk profile. BPA believes that a fixed
financial obligation would not subject BPA to changing risks and would ensure a high
Treasury Payment Probability. See Power Subscription Strategy, Administrator’s ROD,
at 59.

SUB argues that in the unlikely event that all IOUs sign Settlement Agreements, they
request less than 1,000 aMW, and the addition of financial benefits results in benefits
which are less than the total benefits allotted to the I0Us, BPA should not require the
IOUs to take additional power. SUB, IOURESEXC:003. SUB argues that if IOUs
request less than 1,000 aMW, but the addition of the request for financial benefits results
in the total benefits allotted to the 10Us, then BPA should require 10Us to reduce their
requests for financial benefits and purchase 1,000 aMW if it is more economical for BPA
to do so. Id. SUB argues that if providing financial benefits is more economical to BPA
(i.e., can be done at a lower overall cost to BPA) then BPA should allow physical
deliveries to be less than 1,000 aMW, otherwise BPA should comply with the
Subscription ROD and sell at least 1,000 aMW. Id. SUB argues that if the IOUs request
less than 1000 aMW, and the addition of financial benefits results in benefits which are
less than the total benefits allotted to the IOUs, BPA should not require the 10Us to take
additional power. Id. BPA agrees with SUB that a reduction in firm power deliveries to
the 10Us below 1000 aMW should not be forecast to cost BPA more than it would cost to
settle the REP by requiring power deliveries.

Central Lincoln argues that BPA should resell its own surplus. Central Lincoln,
IOURESEXC:007. Central Lincoln argues that in spite of a periodic flurry of rumors of
great surplus, such as the one that helped spur on the restructuring impetus in the West
during the mid-90s, such surplus seems to magically disappear after some political goal
has been accomplished. Id. Central Lincoln argues that in order for BPA to meet its
revenue requirements on a reasonably planned basis, there have to be some ahead-of-time
commitments on a use it or lose it basis. Id. Central Lincoln argues that in spite of the
political needs of the Commissions, BPA (or any power supplier) cannot be expected to
be at a daily beck and call of wholesale purchasers frequently changing their minds
without any monetary penalty. Id. Central Lincoln argues that BPA does not stand in to
protect the retail consumers of publicly owned utilities from the boards of those utilities,
and it shouldn't be expected to do so for the small consumers of 10Us or marketers or
some future incarnation of what used to be distribution systems either. 1d. Central
Lincoln argues that gaming the system shouldn't be encouraged by any entity claiming to
represent the public interest. Id. BPA agrees with Central Lincoln that an BPA’s
obligations should be established when the Subscription Settlement Agreements are
executed.

NRU argues that given BPA’s robust current financial condition, it strongly encourages
BPA to pursue Settlement Agreements involving a monetary transaction rather than
RPSAs. NRU, IOURESEXC:002. NRU also argues that BPA should promote financial
transactions over power sales agreements. Id. NRU argues that financial transactions are
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preferable to building up large levels of reserves that will only lead to eventual turmoil
for not only BPA, but also for its customers. Id. NRU argues that such financial
transactions seem more advantageous in an era where market prices are rapidly escalating
and when there are limited generation resources in the Northwest compared to growing
loads. Id. In response to these arguments, BPA notes that BPA’s Power Subscription
Strategy provides that BPA would provide a minimum of 1,000 aMW of power and 900
aMW of monetary benefits. See Power Subscription Strategy, Administrator’s
Supplemental ROD, at 11-23. The IOUs, however, have requested more than 1,000
aMW, so this argument appears moot.

Decision

BPA will not require 10Us to take power if the combined requests of all the IOUs for

physical deliveries are less than 1,000 aMW.

V. ALLOCATION OF BENEFITS IN STATES WITH MULTI-STATE
UTILITIES

Issue

How should BPA allocate Settlement Agreement benefits in states served by multi-state
utilities?

Parties’ Positions

As noted previously, the Commissions provided BPA with a proposed allocation of the
total benefits of the Subscription Settlement Agreements among the region’s IOUs. This
methodology proposed that the allocation of benefits among the states served by multi-
state utilities would be based on the forecasts of the respective state residential and small
farm loads at the time the IOU signs the Settlement Agreements, except for PacifiCorp’s
loads in Idaho. See Power Subscription Strategy, Administrator’s Supplemental ROD, at
23-29. The benefits for PacifiCorp’s Idaho loads were specified in the proposed
allocation. Id. This proposal was adopted by BPA after an opportunity for public
comment.

BPA'’s Position

BPA adopted the Commissions’ proposal on how to allocate the benefits among states
served by multi-state utilities. Since there are no published forecasts of residential and
small farm loads by state, BPA should use actual 1999 loads by state provided by the
multi-state utilities.
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Evaluation of Positions

The Commissions’ proposal, adopted by BPA, included a mechanism for allocating
Settlement Agreement benefits among states served by multi-state utilities. See Power
Subscription Strategy, Administrator’s Supplemental ROD, at 28. This mechanism
provides that the allocation would be made among states based on the forecasts of the
respective states’ residential and small farm loads at the time the 10U signs its Settlement
Agreement, except for PacifiCorp’s Idaho benefits. BPA has reviewed the utilities’
FERC Form 1’s, the utilities’ websites, the utilities” annual reports, the Energy
Information Agency’s annual forecasts, the Energy Information Agency’s monthly
forecasts, the Edison Electric Institute Utility Catalog, and the Commissions’ websites.
None of these sources provided forecasts of the residential and small farm loads by state
for the multi-state utilities.

Given the absence of forecasts of residential and small farm loads by state, BPA was
forced to consider other alternative approaches. BPA canvassed the utilities and the
Commissions for suggested sources of information to allocate the benefits among the
states. Several utilities suggested using 1999 actual residential and small farm loads as
the best proxy of residential and small farm load forecasts. These actual numbers are the
most recent available and reflect accurate residential and small farm loads for a very
recent year. Each of the utilities has provided BPA their 1999 actual residential and
small farm loads by state as part of the negotiation process. The following allocation
resulted for the multi-state utilities:

Utility 1999 Actual Energy Percentage Share of 1900 Share of 2200
Use (as provided by of Total aMW Total aMW Total
utility) Residential Benefits Benefits

Load FY ‘02-‘06 FY ‘07-‘11
Avista
Washington 254.34 aMW 68.4% 62 aMW 102 aMW
Oregon 117.64 aMW 31.6% 28 aMW 47 aMW
Total: 372 aMW 100% 90 aMW 149 aMW
IPC
Idaho 646.33 aMW 95.74% 115 aMW 215 aMW
Oregon 27.11 aMW 4.02% 5 aMW 9 aMW
Nevada 1.63 aMW 0.24% 0 aMW 1 aMW
Total: 675 aMW 100% 120 aMW 225 aMW
PacifiCorp
1/
Washington 199.03 aMW 23.92% 83 aMW 141 aMW
Oregon 633.27 aMW 76.08% 253 aMW 449 aMW
Total: 832.30 aMW 100% 336 aMW 590 aMW

1/ The Commissions’ proposal adopted by BPA did not reallocate benefits for PacifiCorp’s Utah

loads.
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Decision
BPA will allocate Settlement Agreement benefits among states served by multi-state
utilities based on 1999 actual residential and small farm loads supplied by the utilities
except for PacifiCorp’s Utah loads. The amount of benefits provided to PacifiCorp’s
Utah loads will be the benefits proposed in BPA’s Power Subscription Strategy,
Administrator’s Supplemental ROD.
VI. SLICE
Issue

Whether BPA should offer the Slice product to I0Us under the Settlement Agreement.

Parties’ Positions

PSE contends that BPA should offer the Slice product to the IOUs participating in the
Settlement Agreements. PSE, IOURESEXC:018. PSE claims that the decision to offer
Slice only to BPA’s public preference customers violates BPA’s obligations under
section 7 of the Northwest Power Act because the Slice rate is not a rate of general
applicability and because the Slice rate does not comply with the cost recovery standards
of section 7 as well. 1d. PSE contends that Slice violates section 7 because the costs
payable under the Slice contract are more limited than those allocated to loads of utilities
under the REP. Id.

BPA'’s Position

The decision to sell Slice only to BPA’s public preference customers was made in BPA’s
Power Subscription Strategy and the corresponding Power Subscription Strategy,
Administrator’s ROD. See Power Subscription Strategy, Administrator’s ROD, at 88-90.
This decision was not intended to be revisited in the current examination of the
Settlement Agreement offered to the IOUs. Questions regarding whether Slice violates
the cost recovery standards of section 7 are also not part of this inquiry. The Slice rate
was established in BPA’s 2002 power rate case and all issues related to the Slice rate
must be established in that forum. 16 U.S.C. 839¢e(i) (1994 & Supp. 111 1997). The Slice
rate is not being offered as part of the Settlement Agreement and questions regarding
whether the rate complies with the provisions of section 7 are beyond the scope of the
Settlement Agreement.

Evaluation of Positions

PSE argues that BPA's Subscription Strategy treats the residential customers of I0Us as

second-class citizens. PSE, IOURESEXC:018. PSE notes that BPA is offering the Slice
product (and a number of other power products) solely to government and cooperatively
owned utilities but not to I0OUs. 1d. PSE argues that BPA should offer each of these
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products in the Block Sales Agreement to the IOUs for the benefit of their residential and
small farm customers. Id. PSE contends that if BPA is going to offer a more valuable
product to governmental and cooperative utilities under section 5(b) of the Northwest
Power Act, it should offer the same product to IOUs. Id. PSE argues that under section
7(b) of the Northwest Power Act, BPA is required to adopt rates of general application
for BPA power sales to meet the general requirements of Northwest preference agencies
and BPA sales under the REP to regional utilities. Id. To comply with this requirement,
PSE argues that BPA should offer the Slice product (and other BPA power products) to
IOUs under the same terms and conditions that it is being offered to government and
cooperatively owned utilities. Id. In addition to arguing that BPA must generally offer
Slice to the 10Us, PSE also argues that BPA has limited the costs applicable to Slice
compared to those allocated to REP. Id. PSE provides no specific explanation of what
the cost limitation is or why this alleged inequity occurs.

Whether BPA'’s decisions to limit the eligibility to purchase Slice and the proper
allocation of the costs to BPA’s rates constitute, as alleged by PSE, violations of section
5 and 7 of the Northwest Power Act are matters that are beyond the scope of this
proceeding. The decision to offer Slice as a requirements product to BPA’s public
preference customers was made in BPA’s Power Subscription Strategy and the
corresponding ROD. See Power Subscription Strategy, at 14; Power Subscription
Strategy, Administrator’s ROD, at 88-90. In the Power Subscription Strategy ROD, the
Administrator stated the basis for limiting eligibility to purchase Slice as follows:

Under section 5(b)(1) of the Northwest Power Act, both preference (public
body and cooperative) customers and 10Us are entitled to purchase net
firm requirements power from BPA to the extent their firm regional
consumer loads exceed their resource capabilities applied to that load.
Under section 4(a) of the Bonneville Project Act, BPA is obligated to give
preference and priority to public bodies and cooperatives in disposing of
electric energy generated on the FCRPS.

The Slice product is a meld of requirements power, surplus (firm and
nonfirm) power, and other power products and services. The requirements
and surplus power provided to a Slice purchaser are operationally
identical. A given set of operational conditions allows production of firm
power that can be separated into categories of net firm load requirements,
surplus firm, and nonfirm only by after-the-fact accounting.

Before nonfirm and surplus firm power can be offered to 10Us, it must
first be offered to public bodies and cooperatives. When a Pacific
Northwest public body or cooperative customer is the Slice purchaser, this
priority presents no conflict. Any public body or cooperative purchaser of
the Slice product would be entitled to first priority to nonfirm or surplus
firm power as a share of FCRPS output. BPA has discretion as to which
public agency customers may purchase surplus firm power or nonfirm in
advance of its delivery.
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However, if an 10U were the Slice purchaser, the priority to nonfirm and
surplus firm power becomes an issue of competing requests from
preference customers. In that situation, any nonfirm or surplus firm power
generated on behalf of the IOU would have to be offered first to public
bodies and cooperatives, before it would be available to the IOU
purchaser. That requirement would necessitate inserting a procedural step
into the Slice product that would potentially divert Slice power to a public
body or cooperative purchaser. The additional step of offering the power
to public bodies and cooperatives, and the potential diverting of Slice
power, would greatly complicate the Slice product and would be
incongruous to the concept and design of the Slice product. A “Slice”
product with the additional procedural offering and the potential
redirection of power would have a different cost basis, would provide a
different set of benefits to its purchasers, and would alter the risks
accepted by Slice purchasers and BPA. Such a product would differ
greatly from BPA'’s Slice product.

Under sections 5(b)(5) and (6) of the Northwest Power Act, BPA is unable
to declare insufficiency for public customers until BPA's obligations to
them exceed the capability of the FBS. A Slice sale to an IOU would
commit FBS output to that customer by contract when such generation
may need to be allocated to public agency or cooperative loads on a
planning basis. A non-preference Slice sale may not comport with the
requirement that BPA allocate FBS power first to serve all preference
agency load when declaring an insufficiency of Federal resources to meet
the public agency and cooperative utility loads.

BPA has offered in the Subscription Strategy to make a flat sale to IOUs
as a special settlement offer. In return for the 10Us accepting this special
product (a limited amount of power in a flat shape and a financial
component), the I0Us would agree to settle the Residential Exchange
Program.

BPA is obligated to meet requests for service to requirements of IOUs at a
rate established pursuant to section 7(f) of the Northwest Power Act. BPA
will not offer the Slice product to I0Us and will not develop a special
“Slice” product for service to IOUs. BPA will not offer the Slice product
for service to residential and small farm consumers of IOUs under a
special settlement offer in exchange for agreement to settle the Residential
Exchange Program.

Power Subscription Strategy, Administrator’s ROD, at 89-90. Furthermore, in BPA'’s
2002 rate case, BPA explained that the type of power applicable to an IOU settlement
sale was a very specific type of power. The IOUs argued that BPA had offered a 24-hour
flat-block power product at the RL rate to the IOUs and offered shaped power (including
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a flat-block power product with some shape) to preference customers at the PF
Preference rate. See 2002 Final Power Rate Proposal, Administrator’s ROD, at 14-14 to
14-15. BPA noted that BPA’s proposed Subscription settlement sales to IOUs were
consistently described in BPA’s Subscription Strategy. Id. BPA’s Power Subscription
Strategy notes that:

In Subscription, BPA proposes a settlement [of the REP] in which
residential and small farm loads of the I0Us would be assured access to
the equivalent of 1,800 aMW of Federal power for the 2002-2006 period.
Of this amount, at least 1,000 aMW will be met with actual BPA power
deliveries. The remainder may be provided through either a financial
arrangement or additional power deliveries, depending on which approach
is more cost-effective for BPA.

BPA and each 10U will negotiate the physical and financial components
of the Subscription amount, by year, in the negotiated subscription
settlement contracts. Any cash payments will reflect the difference
between the market price of power forecasted in BPA’s rate case and the
rate used to make such Subscription sales. The actual power deliveries for
these loads will be in equal hourly amounts over the perio[d].

Power Subscription Strategy, at 9. The Power Subscription Strategy also states that:

BPA is also making an offer to the I0Us for settlement of the REP
comprised of a specified amount of power and monetary payments. The
terms and conditions of the settlement proposal are prescribed in order to
establish what BPA feels is an appropriate value for the settlement of the
REP. Thus, most of the service alternatives available to preference
customers continue to be available to the 10Us under traditional
requirements contracts and rate schedules. The Subscription settlement
power sales, however, are available only under the prescribed conditions.

Id. at 45. The Power Subscription Strategy then notes that “the actual power deliveries
for the residential and small farm loads of 10Us will be in equal hourly amounts over the
contract period.” 1d. In addition, the Power Subscription Strategy states:

Some parties argue that BPA should show flexibility in the shape of the
sales to the 10Us for their residential and small farm consumers. In
determining the shape of sales to the IOUs, however, BPA must view the
shape of all BPA sales to customers and the impact of the shape of such
sales on BPA’s system. BPA anticipates meeting substantial loads of
preference customers which have shaping needs throughout the year.
BPA cannot operate as economically or efficiently as desired if all loads
have changing load shapes. There are operational benefits to BPA of
customers taking energy around the clock, all year, without a significant
amount of variation. Because BPA desires to operate its system

Page 108
Record of Decision



efficiently, BPA is making this shape available to the I0Us. This will
enable BPA to make direct power sales to the IOUs for their residential
and small farm consumers while at the same time meeting the operational
need of selling a significant flat-block of energy to regional loads.
Further, BPA observes that its service to residential and small farm loads
will be only a portion of the utility’s total load, and such loads have
baseload needs that BPA would be able to serve in this manner. It is
important to note that the I0Us may request shaping services or other
power products from BPA under the applicable rate schedule.

Id. at 46. BPA therefore concluded that a 24-hour flat-block sale was precisely the type
of product that the Power Subscription Strategy envisioned would be offered to IOUs in
the proposed REP settlements. See 2002 Final Rate Proposal, Administrator’s ROD,
WP-02-A-02, at 14-15. In summary, BPA’s proposed Settlement Agreements are just
that: settlements. BPA must determine the type of sale to include in the Settlement
Agreement to reflect the proper consideration for the IOUs’ waiver of rights to participate
in the REP. The Administrator did so, concluding that flat-block sales are appropriate,
not Slice sales, or partial requirements sales, or other types of BPA sales. Id.

PSE’s rate arguments also were previously addressed by the Administrator. PSE argues
that the costs applicable to the Slice rate are more limited than those applicable to the
REP and thus violate the provisions of section 7(b)(1) of the Northwest Power Act. PSE,
IOURESEXC:013. This argument is not legally sustainable and is factually incorrect.
Similar issues were addressed by the Administrator in BPA’s 2002 Final Power Rate
Proposal, Administrator’s ROD. In this ROD, the Administrator found that there was no
legal basis for the application of the provisions of section 7(b)(1) to the REP. See 2002
Final Power Rate Proposal, Administrator’s ROD, WP-02-A-02, at 14-12 to 14-13. The
Administrator stated:

BPA disagrees with the IOUs’ argument that BPA’s obligation to establish
rates of general applicability necessarily obligates BPA to make these
rates approximately equal for all customer groups. Section 7(b)(1) of the
Northwest Power Act provides that “[tlhe Administrator shall establish a
rate or rates of general application for electric power sold to meet the
general requirements of public body, cooperative, and Federal agency
customers within the Pacific Northwest, and loads of electric utilities
under section 839c(c) of this title . . . ” 16 U.S.C. §839¢(b)(1). This
provision relates only to the establishment of rates that apply to BPA’s net
requirements sales to preference customers, at the PF Preference rate, and
BPA'’s sales to utilities under the REP, at the PF Exchange rate. Under the
REP, I0Us pay the PF Exchange rate for power purchased from BPA.
This rate, however, may not be the same level as the PF Preference rate.
The Northwest Power Act established what is called the 7(b)(2) rate test,
which is discussed in greater detail in ROD chapter 13. 16 U.S.C.
8839¢e(b)(2). This test is designed to protect preference customers from
certain costs incurred under the Northwest Power Act, including
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Residential Exchange costs. If the 7(b)(2) rate test does not trigger, the
PF Preference rate and the PF Exchange rate are equal. If the 7(b)(2) rate
test triggers, however, the PF Exchange rate is subject to a surcharge and
is higher than the PF Preference rate. Even though the PF Preference and
PF Exchange rates differ, they are rates of general applicability for the
relevant sales to BPA’s customer classes. Therefore, the fact that BPA
develops rates of general application for sales to preference customers and
sales to exchanging utilities, respectively, does not mean that those rates
will be approximately equal.

Id. at 14-12 to14-13. Further, PSE’s contention regarding cost allocations between the
Slice product and other products was also addressed in BPA’s 2002 Final Power Rate
Proposal ROD:

Rather than paying a set price per MW for the power, Slice purchasers will
assume the obligation to pay a percentage of BPA’s costs proportionate to
the percentage of the FCRPS that the Slice purchaser elects to purchase.
Id. at 42. The costs considered by the Slice contract are referred to
collectively as the Slice Revenue Requirement. Id. The Slice Revenue
Requirement will be comprised of all the line items identified in the 2002
power rate case revenue requirement, with certain limited exceptions.
Mesa, et al., WP-02-E-BPA-32, at 5. The

exceptions to the PBL revenue requirement for Slice purchasers are:

* Transmission costs other than those associated with GTAs and
with fulfilling System Obligations.

» Power purchase costs other than the net costs incurred as part of
the Inventory Solution, which is discussed below.

* PNRR.

Wholesale Power Rate Development Study, WP-02-E-BPA-05, at 155.

BPA has excluded these items from the Slice Revenue Requirement
because these costs are not attributable to the Slice product. Id. at 155.

See id. 16-1 to16-2. The Slice rate, as well as the rates for BPA’s other power products,
are currently under review by FERC. BPA is not revisiting its rate decisions in this
proceeding.

Decision

BPA'’s decision to offer the Slice product only to BPA’s preference customers is
addressed in BPA’s Power Subscription Strategy, Administrator’s ROD, and will not be
revisited here. Similarly, issues regarding the establishment of the Slice rate must be
addressed in a section 7(i) rate hearing, and were addressed in BPA’s 2002 Final Rate
Proposal, Administrator’s ROD, and will not be revisited here. In the event that such
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issues were appropriate to address in this forum, BPA hereby incorporates by reference
BPA’s Power Subscription Strategy and the two RODs accompanying the Strategy, the
Power Subscription Strategy record, BPA’s 2002 Final Power Rate Proposal,
Administrator’s ROD, WP-02-A-02, and the 2002 rate case record.

VIl. STATUS OF DEEMER ACCOUNTS

Issue

Whether 10Us with disputed deemer account balances should pay such balances to BPA
before executing REP Settlement Agreements.

Parties’ Positions

Avista and MPC argue that BPA has incorrectly calculated alleged deemer balances and
improperly based such calculations on BPA’s 1984 ASC Methodology. Auvista,
IOURESEXC:001; MPC, IOURESEXC:004. Avista and MPC argue that any alleged
deemer balances should be held in abeyance in the Settlement Agreements. Id.

MPC, IPC, the IPUC and the WUTC argue that there is no requirement for any alleged
deemer balances to be paid prior to executing a Settlement Agreement and that the issue
of deemer balances is one that is properly subsumed within the scope of the Settlement
Agreement for the contract term. MPC, IOURESEXC:004; IPC, IOURESEXC:010;
IPUC, IOURESEXC:015, WUTC, IOURESEXC:016.

PPC, NRU, ESI and the DSIs argue that IOUs with alleged deemer balances should pay
off such balances, if any, before receiving any Subscription settlement benefits. PPC,
IOURESEXC:006; NRU, IOURESEXC:002; ESI, IOURESEXC:008; DSI,
IOURESEXC:012.

BPA’s Position

BPA proposed that, because the Settlement Agreements are intended to settle all
outstanding issues regarding the REP for the five- or 10-year settlement period, and
because the deemer balances are a source of uncertainty and dispute between BPA and
the 10Us, any alleged deemer amounts should be held in abeyance for the term of the
settlement period.

Evaluation of Positions

It is helpful to first provide some background regarding the implementation of the REP.
Section 5(c) of the Northwest Power Act created the REP. 16 U.S.C. 8 839¢(c) (1994 &
Supp. 111 1997). Section 5(c)(1) of the Act provides:
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Whenever a Pacific Northwest electric utility offers to sell electric power
to the Administrator at the average system cost of that utility’s resources
in each year, the Administrator shall acquire by purchase such power and
shall offer, in exchange, to sell an equivalent amount of electric power to
such utility for resale to that utility’s residential users within the region.

Id. 8 839c(c)(1). The REP was created to provide regional utilities’ residential and small
farm customers a form of access to low-cost Federal power. See H.R. REp. NoO. 96-
976(1), at 29 (1980), reprinted in 1980 U.S.C.C.A.N. 5989, 5995; H.R. Rep. No. 97-
976(11), at 34 (1980), reprinted in 1980 U.S.C.C.A.N. 6023, 6032. Under the REP, each
electric utility may elect to sell power to BPA at the “average system cost [ASC] of that
utility’s resources” and, in return, BPA sells the same amount of power back to the utility
at BPA’s PF Exchange rate. 16 U.S.C. § 839c(c)(1) (1994 & Supp. 111 1997). The
amount of power purchased and sold is equal to the qualifying residential and small farm
load of the exchanging utility. In most circumstances, no actual power is exchanged.
Rather, in the case where BPA’s rate is lower than the ASC, BPA pays the utility the
difference between the utility’s ASC and BPA’s PF Exchange rate in cash, which the
utility then passes directly through to its residential and small farm customers. If a
utility’s ASC is less than the PF Exchange rate, the utility may elect to “deem” its ASC
equal to the PF Exchange rate. By doing so, the utility avoids making actual payments to
BPA. The amount that the utility would otherwise pay BPA is tracked in a “deemer
account.”

Section 5(c)(7) of the Northwest Power Act requires BPA to develop a “methodology”
for determining each utility’s ASC. 1d. § 839c(c)(7). BPA consults with interested
parties in the region in developing the methodology, but the Administrator must establish
the methodology, subject to review and approval by FERC. Id. Section 5(c)(7) of the
Northwest Power Act provides:

The “average system cost” for electric power sold to the Administrator
under this subsection shall be determined by the Administrator on the
basis of a methodology developed for this purpose in consultation with the
[Northwest Power Planning] Council, the Administrator’s customers, and
appropriate State regulatory bodies in the region. Such methodology shall
be subject to review and approval by the Federal Energy Regulatory
Commission.

Id. The Northwest Power Act provides that utilities” ASCs shall not include:

(A) the cost of additional resources in an amount sufficient to serve any
new large single load of the utility;

(B) the cost of additional resources in an amount sufficient to meet any
additional load outside the region occurring after December 5, 1980; and
(C) any costs of any generating facility which is terminated prior to initial
commercial operation.
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Id., § 839¢(c)(7)(A)-(C).

BPA established its initial ASC Methodology (“1981 ASC Methodology”) pursuant to
section 5(c)(7) of the Northwest Power Act in a ROD issued on August 26, 1981.
Average System Cost Methodology, Administrator’s ROD, Bonneville Power
Administration (August 1981). BPA filed the 1981 ASC Methodology with FERC on
August 27, 1981, and FERC granted interim approval effective as of October 1, 1981.
Sales of Electric Power to the Bonneville Power Administration, Filing Rate Schedules,
Interim Rule, 46 Fed. Reg. 50,517 (1981), corrected 46 Fed. Reg. 55,952 (1981). FERC
ultimately granted final approval of the 1981 ASC Methodology on October 6, 1983,
retroactive to October 1, 1981. Sales of Electric Power to the Bonneville Power
Administration, Methodology and Filing Requirements, 25 FERC { 61,005, 48 Fed. Reg.
46,970 (1983) (codified at 18 C.F.R. 301.1 (1997)).

Beginning in 1983, BPA’s DSI customers and public agency customers requested a
change in the ASC Methodology based on numerous concerns, including perceived
abuses in the system related to the attempted inclusion of terminated plant costs in ASC
in violation of section 5(c)(7) of the Northwest Power Act. BPA addressed many issues
in revising the ASC Methodology, including the source data for the ASC Methodology,
the determination of whether transmission costs should be considered resource costs, the
subsidization of construction work in progress, the treatment of equity return, the
treatment of income taxes, the determination of generating resources includable in
computing ASC, the treatment of affiliated fuel costs, conservation costs includable in
ASC, and the functionalization between subsidized and non-subsidized accounts. See
Average System Cost Methodology, Administrator’s ROD, Bonneville Power
Administration (June 1984) (hereinafter “1984 ASC ROD”). On October 7, 1983, BPA
initiated the ASC consultation proceeding by publishing a “Request for
Recommendations” in the Federal Register. Reconsultation of Average System Cost
Methodology, Request for Comments and Recommendations, 48 Fed. Reg. 45,829
(1983). After reviewing comments, BPA published a “Proposed Methodology for
Determining the Average System Cost of Resources for Electric Utilities Participating in
the Residential Exchange.” See Proposed Methodology for Determining the Average
System Costs of Resources for Electric Utilities Participating in the Residential Exchange
Program Established by Section 5(c) of the Pacific Northwest Electric Power Planning
and Conservation Act, 49 Fed. Reg. 4,230 (1984). In conjunction with the proposal, BPA
also published an “Issue Alert” that summarized the issues. After further hearings and
comments, BPA published the 1984 ASC ROD on June 4, 1984. The Northwest I0Us
challenged the ASC methodology change in the FERC proceeding in which BPA sought
approval of the revised methodology. FERC approved the ASC Methodology.
Methodology for Sales of Electric Power to the Bonneville Power Administration, 29
FERC 1 61,013, 49 Fed. Reg. 39,293 (1984) and Methodology for Sales of Electric
Power to the Bonneville Power Administration, 30 FERC 1 61,108, 50 Fed. Reg. 4,970
(1985). BPA and the I0Us have a continuing disagreement regarding the existence of
deemer balances under the initial RPSAs. This disagreement is best reflected in the
comments of Avista, which are presented below. These arguments will be addressed
substantively in BPA’s RPSA ROD, but will not be addressed in this discussion.
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Avista’s comments are included here to document the nature of the dispute between BPA
and the IOUs.

Auvista argues that BPA’s preliminary calculation of alleged deemer balances is incorrect
and based improperly on calculations using BPA’s 1984 ASC Methodology. Avista,
IOURESEXC:001. Avista notes that BPA has not abandoned the use of the deemer
balances, which arose from the revised 1984 ASC Methodology, and proposes to repeat
this feature of the REP in the new RPSAs. Id. Avista alleges that through a uniform
surcharge to all REP customers, BPA proposes to implement the results of the section
7(b)(2) rate test in a manner that affects customers of lower-cost utilities similar to the
implementation of the 1984 ASC Methodology. Id. Avista argues that as a result of
these discretionary decisions by BPA, Avista’s customers would not qualify for any
exchange benefits whenever the rate test triggers by any significant amount. Id. Avista’s
position continues to be that the administration of the REP can be fairly achieved by
revising the ASC Methodology or fixing the ASC at the outset of the exchange period for
a shorter exchange agreement, abandoning the use of the deemer account, and fairly
applying any surcharge under section 7(b)(2) of the Northwest Power Act to avoid
geographical disparity in administration of benefits. Id. As noted above, BPA’s
responses to Avista’s arguments regarding the ASC Methodology are addressed in BPA'’s
RPSA ROD. Avista’s arguments regarding the section 7(b)(2) rate test involve an issue
that is not being decided in this forum and, by law, can only be resolved in a hearing
conducted pursuant to section 7(i) of the Northwest Power Act. 16 U.S.C. § 839¢(c)(1)
(1994 & Supp. 111 1997). All issues regarding BPA’s implementation of the section
7(b)(2) rate test, including issues raised by Avista, were addressed in great detail in
BPA’s 2002 Final Rate Proposal, Administrator’s ROD, WP-02-A-02, Section 13.
BPA'’s responses to Avista’s arguments regarding the payment of deemer balances before
participation in the traditional REP through the RPSA is addressed in BPA’s RPSA ROD.
The issue to be addressed below is whether any alleged deemer balances should be paid
by exchanging utilities before executing REP Settlement Agreements.

Avista notes that the changes in BPA’s ASC Methodology removed, among other costs,
income taxes and return on equity from the ASC calculation. Avista, IOURESEXC:001.
Avista argues that BPA’s rationale for changing the ASC Methodology was to correct
alleged abuses in ASC calculations, in particular the treatment of terminated nuclear plant
costs. Id. Avista notes that a number of Northwest 10Us challenged this change, and
BPA'’s decision was upheld on appeal in the United States Court of Appeals for the Ninth
Circuit. PacifiCorp v. Fed. Energy Regulatory Comm’n, 795 F.2d 816, 823 (1986).
Auvista argues that the court upheld the 1984 ASC Methodology as a “temporary” change
to address the terminated plant cost issue and that the court did not sanction permanent
implementation of the 1984 ASC Methodology. Avista, IOURESEXC:001. Avista
alleges that the court permitted BPA to exclude income taxes and return on equity as a
means of preventing inclusion of certain terminated plant costs in average system cost.
Id. Avista notes that the costs of these unfinished nuclear plants will be completely
written off by all of the 10Us prior to BPA’s next rate period beginning in 2001. Id.
Avista argues that BPA’s rationale for excluding income taxes and return on equity from
the ASC Methodology no longer applies. Id.
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Auvista notes that it was not responsible for the alleged abuses referred to by various
customers and BPA. Avista, IOURESEXC:001. Avista states that it has no record of
BPA ever directing a complaint to Avista concerning abuses in its administration of the
1981 RPSA ASC computation. Id. Avista states that BPA referenced examples of
abuses by utilities other than Avista, citing BPA’s 1984 ASC ROD, at 13. Id. Avista
notes that during the hearings on the methodology change, BPA indicated that it was
trying to stop abuses while maintaining a viable exchange program. Id. Avista quotes a
statement by BPA’s Administrator at the time, Peter T. Johnson:

It is certainly not the intention of Bonneville or of myself to wipe out the
exchange. Some people have suggested that is the intent of this action of
Bonneville to reform the average system cost methodology. Absolutely
not the case at all. One of the underlying philosophical points of the
Regional Power Act was to bring relative wholesale rate parity to all
ratepayers of the Region, whether they were in public power or private
power B [sic] reasonably free access to the benefits of the Federal Base
System which I am telling you I am trying to protect.

* % * *

Again, I am not wiping out the exchange. It is an exceedingly important
objective in the Regional Power Act by Congress. My object is not to
legislate; it is to interpret the law fairly and to apply it consistently.

What we are doing at the present time is reforming abuses to which the
current methodology has been put.

Hearings in the matter of Proposed Methodology For Determining the Average System
Cost of Resources for Electric Utilities Participating in the Residential Exchange
Established by Section 5(c) of the Pacific Northwest Electric Power Planning and
Conservation Act, Before the Bonneville Power Administration, April 20, 1984, p.7, lines
6-15 and p.8, lines 7-12 (introductory comments by Peter T. Johnson, Administrator,
Bonneville Power Administration).

Avista notes that, in comparison to the other regional utilities, Avista received very few
benefits prior to 1984. Avista, IOURESEXC:001. Avista states that the total benefits
received by Avista’s residential and small farm customers prior to 1984 amounted to
$6.73 million. Id. Avista states that after the change in ASC in 1984, no benefits were
received by Avista’s customers. Id. Avista notes that during the period after 1984,
Avista accumulated a deemer balance that BPA now calculates at $93.8 million. Id.
Auvista states that it has not independently verified BPA’s calculation of the deemer
balance. Id. Avista cites total REP benefits paid to the residential and rural customers of
the Northwest 10Us under the 1981 ASC Methodology compared to the 1984 ASC
Methodology and estimated deemer balances. Id. Avista states that these figures show
that Avista’s REP benefits were eliminated after FY 1983 and that Avista incurred an
alleged deemer balance of over $93 million. Id.
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Auvista notes that not only did Avista no longer receive any positive benefits after 1984,
but the change in ASC caused Avista to begin accruing a large deemer balance. 1d.
Auvista argues that it is unfair to insist that deemer balances from the 1981 to 2001
contract period for the REP be carried over to the post-2001 period. Id. Avista argues
that BPA’s currently calculated deemer balances are not the result of comparing a
participating utility’s true average system cost with BPA'’s, as anticipated by the enabling
legislation and the initial 1981 RPSAs. Id. Avista argues that the large deemer balances
result, in large measure, from the 1984 modification of the ASC methodology. Id.
Auvista argues that, by way of example, before the change in methodology, Avista had an
average system cost of 24.9 mills/kWh. Id. Avista notes that BPA’s PF Preference rate
at the time was 22.3 mills/kWh. 1d. Avista states that after the change in methodology,
according to BPA’s calculations, Avista’s ASC for the REP dropped to approximately
19.5 mills/kWh. 1d. Avista argues that its true average system cost was higher as
evidenced by the ASC calculations in Avista’s 15-year sale to PSE, filed with and
accepted at FERC at rates ranging between 29.05 and 32.33 mills/kWh for the period
1987 through 1994. Id.

Avista argues that the deemer balances calculated as of 2001 using the 1984 ASC
Methodology should not be carried over to post 2001 contracts. 1d. Avista alleges that
by using the 1984 ASC Methodology year after year, BPA has artificially created
insurmountable deemer balances which, in Avista’s case, for all practical purposes,
permanently precludes participation by its customers in the REP. Id. Avista notes that in
Section 12 of the new proposed RPSA, BPA appears to be proposing that a deemer
balance be carried over. Id. Avista argues that the effect of the 1984 ASC Methodology
change, notwithstanding Peter Johnson’s comments, is that BPA has “wiped out” the
REP for Avista’s customers. Id. Avista states that at the average annualized rate that
Auvista’s customers were receiving benefits prior to 1984 ($3.365 million per year), and
not counting any additional interest added to the deemer balance, it would take more than
28 years for Avista to work off BPA’s currently-calculated deemer balance of $93.8
million. 1d.

Avista argues that the question of whether the deemer balance based on a revised ASC
Methodology would carry-over is a question of the parties’ intent in making the contract.
Id. Avista notes that the deemer account mechanism was created by the 1981 Residential
Purchase and Sale Agreement. Id. Avista notes that there is no mention of a deemer
account in the Northwest Power Act. 1d. Avista states that while Avista agreed in 1981
that its deemer balance, if any, would be carried over to the next contract, Avista believed
that the intent was that the balance resulting from the original methodology be carried
over, or a balance resulting from a revised ASC methodology that reflected minor
modifications, such as changed accounting procedures, arrived at through regional
consensus. Id. Avista argues that to claim, as BPA has, that it could substantially lower
a utility’s average system cost for sixteen of the twenty years of the contract, over the
objection of the participating utilities and the Commissions, and then carry the resulting
deemer balance over to future exchange programs renders the agreement wholly
unilateral. Id. Avista argues that it does not believe that this was the intent of the 1981
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contract. Id. Avista also argues that none of BPA’s customers ever envisioned that BPA
could unilaterally make such a drastic change to a negotiated contract, citing the DSIs’
comments to FERC in the proceeding for the initial 1981 ASC Methodology. Id.

Avista notes that in 1993, Avista terminated its RPSA with BPA based upon the trigger
of the section 7(b)(2) rate test. Id. Avista notes that notice of this termination was given
to FERC. Id. Avista notes that it had previously suspended its exchange with BPA in
1987 based upon an earlier trigger of the section 7(b)(2) rate test. Id. Avista argues that
at the time of termination, BPA attempted to get Avista to agree to carry over its deemer
balance to any new REP contract. Id. Avista argues that BPA proposed carry-over
language as a condition of agreeing to termination. Id. Avista argues that it did not agree
with this condition, and sent its notice of termination without the language BPA
requested. Id. Avista argues that it had the right to terminate its 1981 Residential
Purchase and Sale Agreement under the conditions of that Agreement, citing section 9 of
the RPSA. Id. Avista argues that it was and is inappropriate for BPA to attempt to insist
upon an agreement to carry over the deemer balance as a condition of agreeing to
termination. ld. Avista argues that by attempting to require Avista to agree to the carry-
over at that time, BPA was inserting an additional issue into the negotiation: specifically,
the issue of whether the deemer balance carry-over provisions applied to any balance
which might result from a significantly changed ASC methodology. Id. Avista believes
that it is entitled to a fair hearing of that issue, in court if necessary. Id. Avista intends to
argue against language asking it to waive its claim such as that inserted into new
agreements for administration of the REP post-2001. Id.

Avista argues that there are policy reasons why the revised ASC Methodology should not
be used by BPA for purposes of calculating Avista’s customers’ exchange entitlements
post-2001. Id. Avista argues that since Avista’s ASC is among the lowest of the six
Northwest 10Us, any general modification of the ASC Methodology (including the 1984
change) that results in across-the-board partial elimination of REP costs strikes first at
participation by Avista’s customers in its eastern Washington and northern Idaho service
territories for no justifiable reason. Id. Avista states that during the periods after 1984,
BPA paid over $2.25 billion in benefits under the program to other geographic areas,
principally along the Interstate 5 corridor, without any benefits reaching customers in
Avista’s service area. Id. Avista argues that carrying over the artificially created deemer
balances will sustain this inequity essentially forever, keeping generations of customers
from receiving any benefit from the Federal power system. Id.

In contrast to Avista’s comments regarding deemer balances, other parties have
advocated the payment of deemer balances before a settlement is offered. PPC argues
that although BPA preserves pre-2001 deemer accounts in the RPSA, BPA makes no
provision to recover deemer balances before allowing 10Us to receive financial benefits
under the Settlement Agreement. PPC, IOUEXC:006. PPC argues that because the
Settlement Agreement is intended to settle BPA's post-2001 REP obligations, IOUs
should be required to pay off their existing liabilities under the existing RPSAs before
becoming eligible for new benefits. Id.
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Similarly, NRU argues that BPA is facilitating an opportunity for the IOUs with negative
deemer accounts to avoid reconciling what they may owe BPA and that this is not fair.
NRU, RESEXC: 007. NRU argues that if one owed fines at the public library, one could
not check out more books until one paid one’s fines. 1d.

ESI also argues that the current RPSASs require the participating utilities to eliminate any
balance remaining in their deemer account at the end of the current contract before they
can receive benefits under a new “Residential Exchange Contract.” ESI, RESEXC:008.
ESI argues that three of the potential participants of the REP Settlement have deemer
balances and BPA should not "settle” REP benefits with these utilities until they become
eligible for benefits under the terms of their “Residential Exchange Contracts.” Id.

The DSIs incorporate by reference their arguments on this issue that were made in BPA’s
2002 wholesale power rate case and in the development of BPA’s Subscription Strategy.
DSI, IOURESEXC:012. BPA hereby incorporates BPA'’s responses to such arguments in
BPA’s 2002 Final Rate Proposal, Administrator’s ROD, WP-02-A-02; BPA’s Power
Subscription Strategy, Administrator’s ROD; and BPA’s Power Subscription Strategy,
Administrator’s Supplemental ROD.

As noted immediately above, PPC, NRU and ESI argue that the current RPSASs require
utilities participating in the REP to eliminate any balance remaining in their deemer
account at the end of the current contract before they can receive benefits under a new
“Residential Exchange Contract.” PPC, IOURESEXC:006; NRU, IOURESEXC:007;
ESI, IOURESEXC:008. The RPSA, however, does not support the interpretation
suggested by the parties. Section 10 of the 1981 RPSAs provides in pertinent part that:

Upon termination of this agreement, any debit balance in such separate
account shall not be a cash obligation of the Utility, but shall be carried
forward to apply to any subsequent exchange by the Utility for the
Jurisdiction under any new or succeeding agreement.

RSPA, Section 10 (Emphasis added). The contract language refers to a subsequent
“exchange” under a subsequent agreement, that is, an agreement that continues the
traditional exchange of power between BPA and the utility at the respective PF Exchange
and ASC rates. The proposed IOU Subscription Settlement Agreements, however, do not
include the traditional exchange of a utility’s power with power from BPA. Instead, the
proposed Settlement Agreements are simply a payment of consideration for the
termination of a utility’s participation in the REP. The 1981 RPSA, therefore, does not
require the payment of a deemer balance before executing a Settlement Agreement, but
rather requires the payment of a deemer balance before continuing participation in the
REP through a new RPSA. It is therefore appropriate to hold deemer balances, if any, in
abeyance during the term of the Settlement Agreement. This argument is supported by
MPC, which states that the deemer balance is not relevant to the settlement contract.
MPC, IOURESEXC:004. MPC notes that the present RPSA is clear that the deemer
balance is only to be carried forward for the purposes of a follow-on RPSA. Id. MPC
notes that the settlement contract is not a follow-on RPSA and therefore this clause

Page 118
Record of Decision



appropriately preserves the rights of both parties should an RPSA be entered into in the
future. Id.

As noted above, ESI argues that that three of the potential participants of the REP
settlement have deemer balances and BPA should not provide settlement benefits to these
utilities until they become eligible for benefits under the terms of their RPSAs. ESI,
IOURESEXC:008. As previously noted in BPA’s 2002 wholesale power rate case,
however, BPA’s estimates of IOU deemer balances were BPA’s preliminary calculations
and had not been discussed with or verified by the I0Us. 2002 Final Power Rate
Proposal, Administrator’s ROD, WP-02-A-02, at 14-26, citing the testimony of Boling
and Doubleday, WP-02-E-BPA-53, at 19. In fact, the IOUs contest BPA’s calculation of
the deemer balances. 1d. This argument is presented in great detail in the comments of
Auvista, as previously noted in greater detail. Avista, IOURESEXC:001. The existence
of deemer balances and the amount of such balances, if any, must be determined in
negotiations between BPA and the I0Us and will not be finally determined until BPA
and the 10Us have discussed and resolved the issue or the issue is resolved through
litigation. Id. Due to the uncertainty of deemer balances, the IOUs’ disagreement with
BPA'’s preliminary calculation of such balances, and the dispute over the very existence
of the balances, it is appropriate to hold this issue in abeyance during the term of any
settlement. MPC notes that given the considerable controversy associated with all the
deemer balances, their resolution would involve a long contentious process. MPC,
IOURESEXC:004. MPC notes that the settlement avoids this controversy. Id.

PPC, NRU and ESI argue that although BPA preserves pre-2001 deemer accounts in the
RPSA, BPA makes no provision to recover deemer balances before allowing 10Us to
receive financial benefits under the Settlement Agreement. PPC, IOURESEXC:006;
NRU, IOURESEXC:007; ESI, RESEXC:008. These parties argue that because the
Settlement Agreement is intended to settle BPA's post-2001 REP obligations, IOUs
should be required to pay off their existing liabilities under the existing RPSAs before
becoming eligible for new benefits. PPC, IOURESEXC:006; NRU, IOURESEXC:007;
ESI, IOURESEXC:008. NRU argues that if one owed fines at the public library, one
could not check out more books until one paid one’s fines. NRU, IOURESEXC:007. It
is important to note that BPA’s proposed deemer balances are not being forgiven by
BPA. Indeed, the parties themselves note that BPA preserves the deemer balances for
new RPSAs. PPC, IOURESEXC:006; NRU, IOURESEXC:007; ESI, IOURESEXC:008.
As noted above, however, the 1981 RPSA provides only for carrying deemer balances
forward to apply to any subsequent exchange by the utility under any new or succeeding
RPSA, not a new or succeeding settlement agreement. See RSPA, Section 10. A
settlement, by its very nature, is a settlement of all the issues pending between two parties
regarding a particular subject matter. It is clear from the record that the issue of deemer
balances is a hotly contested issue between BPA and the I0Us. See, e.g., Avista,
IOURESEXC:001. This supports that it is appropriate to include the issue of deemer
balances within the scope of the proposed settlements and hold any such balances in
abeyance during the term of the settlement. As the WUTC notes, any and all issues
associated with the REP are appropriate for consideration and treatment in a Settlement
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Agreement. WUTC, IOURESEXC:016. The WUTC notes that any such agreement
would strike a balance between the interests of BPA and the settling utility. Id.

In addition to the reasons presented in the foregoing discussion, a number of other parties
have also supported holding any alleged deemer accounts in abeyance for the term of the
settlement. The IPUC states that while this proceeding is neither the time nor the place
for litigation of the final disposition of the deemer balances, deferral of this issue is an
important element of the settlement. IPUC, IOURESEXC:015. The IPUC notes that the
wording in Section 9 of the draft Settlement Agreement states that as a result of entering
this Agreement, neither BPA nor the utility "has prejudiced its right, if any, to assert that
a deemer balance, if any, is required to be carried over" to any subsequent exchange
agreement offered by BPA under Section 5(c) of the Northwest Power Act.” 1d. The
IPUC is in full support of the treatment outlined in Section 9. Id. The IPUC states that
resolution of this highly contentious issue as part of the settlement is one of the reasons
for its support of the settlement. Id.

IPC also supports the settlement of the REP and BPA's proposal to hold all past deemer
accounts in abeyance. IPC, RESEXC:010. IPC believes this is the only practical
proposal to date that would actually result in residential and small farm customers of IPC
receiving their fair share of the benefits of the FCRPS. Id. IPC is already on record
having stated its belief that the change in the 1984 ASC Methodology was wrong and at
the very least in place for much longer than necessary. Id. That one change in
methodology had a significant impact on the opportunity of IPC’s customers to receive
any benefits. Id. However, a settlement is not the time or place to engage in arguments
over past methodology. Id.

In summary, BPA'’s reasons to hold any alleged deemer balances in abeyance include the
nature of the alleged deemer balances; the fact that the alleged deemer balances have not
been discussed with or verified by the I0Us; the fact that the I0Us contest BPA’s
calculation of the deemer balances; that the existence of deemer balances and the amount
of such balances, if any, must be determined in negotiations between BPA and the 10Us
and will not be finally determined until BPA and the IOUs have discussed and resolved
the issue or the issue is resolved through litigation; and that a settlement, by its very
nature, is a settlement of all the issues pending between two parties regarding a particular
subject matter, including, in this case, deemer balances. While BPA believes that it is
appropriate to hold any deemer amounts in abeyance, BPA notes that if utilities resume
participation in the traditional REP after the term of the settlement, the deemer issue must
be resolved before the utility executes a new RPSA.

Decision

BPA will hold any deemer accounts in abeyance during the term of an IOU’s Settlement
Agreement.
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VIIl. PASSTHROUGH OF BENEFITS
Issue

Whether the Settlement Agreement ensures that any benefits received under the
Agreement will be passed through to residential and small farm consumers.

Parties’ Positions

Whatcom County PUD argues that the overriding principle of the REP settlements must
be the direct passthrough of benefits to residential and small farm consumers of
exchanging utilities. Whatcom, IOURESEXC:022.

BPA'’s Position

The REP Settlement Agreements expressly require the passthrough of benefits to the
residential and small farm consumers of the IOUs. The Settlement Agreements also
expressly provide BPA with audit rights to ensure that benefits are passed through only to
eligible consumers.

Evaluation of Positions

Whatcom County PUD argues that regardless of the final policy adopted or the specific
terms and conditions of the Settlement Agreements, the overriding governing principle
must be the direct flow through of benefits to residential and small farm consumers of
exchanging utilities. Whatcom, IOURESEXC:022. Whatcom further argues that no
contractual mechanism should be adopted that allows the opportunity for either utilities
continuing to exchange or those opting for settlements to receive benefits absent the
assured passthrough of these benefits to eligible consumers. 1d. Whatcom’s concerns are
directly addressed in the Settlement Agreements. Section 6 of the Settlement
Agreements governs the passthrough of settlement benefits to residential and small farm
consumers. Section 6 provides, in pertinent part:

(@) Except as otherwise provided in this Agreement, Firm Power and
Monetary Benefit amounts received by «Customer Name» from BPA
under this Agreement shall be passed through, in full, to each residential
and small farm consumer, as either: (1) an adjustment in applicable retail
rates; (2) monetary payments; or (3) as otherwise directed by the
applicable State regulatory authority.

(b) Monetary payments shall be distributed to the Residential Load in
a timely manner, as set forth in this section 6(b). The amount of benefits
held in the account described in section 6(c) below at any time shall not
exceed the expected receipt of monetary payments from BPA under this
Agreement over the next 180 days. If the annual monetary payment is less
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than $600,000, then «Customer Name» may distribute benefits on a less
frequent basis provided that distributions are made at least once each
Contract Year.

Benefits shall be passed through consistent with procedures developed by
«Customer Name»’s State regulatory authority(s). Monetary Benefits and
any cash benefits under section 5 shall be identified on «Customer
Name»’s books of account. Funds shall be held in an interest bearing
account, and shall be maintained as restricted funds, unavailable for the
operating or working capital needs of «Customer Name». Benefits shall
not be pooled with other monies of «Customer Name» for short-term
investment purposes. Firm Power shall be delivered monthly, and only to
Residential Load.

* kx *

See Settlement Agreement, Section 6. As noted in Section 6, not only does the
Settlement Agreement require settlement benefits to be passed through to residential and
small farm consumers, it also requires that such benefits be distributed to consumers in a
timely manner. In addition, Section 6 requires that benefits be held by the utility in an
interest bearing account, that the benefits be held in as restricted funds, and that the
benefits will not be pooled other funds of the utility. In addition to Section 6, however,
Section 7 provides BPA with audit rights regarding the passthrough of settlement
benefits. Section 7 provides:

BPA retains the right to audit «Customer Name» at BPA’s expense to
determine whether the benefits provided to «Customer Name» under this
Agreement were provided only to «Customer Name»’s eligible Residential
Load. BPA retains the right to take action consistent with the results of
such audit to require the passthrough of such benefits to eligible
Residential Load. BPA’s right to conduct such audits of «Customer
Name>» with respect to a Contract Year shall expire 60 months after the
end of such Contract Year. As long as BPA has the right to audit
«Customer Name» pursuant to this Agreement, «Customer Name» agrees
to maintain records and documents showing all transactions and other
activities pertaining to the terms of this Agreement with respect to which
BPA has audit rights.

Id., at Section 7. As noted in Section 7, not only does BPA have the right to audit the
utility to ensure that settlement benefits are passed through, BPA has the right to take
action consistent with the results of an audit to require the passthrough of benefits to
eligible residential and small farm consumers.
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Decision

The Settlement Agreements properly require the passthrough of settlement benefits to
residential and small farm loads and provide BPA the ability to ensure that such benefits
are only passed through to such loads.

IX. SECOND FIVE-YEAR RATE GUARANTEE

Issue

Whether the Settlement Agreements provide appropriate pricing for the second five-year
period.

Parties’ Positions

SUB objects to any language which guarantees IOUs access to lowest cost PF power
beyond the five-year period which is above the initial amount allotted to the IOUs in the
first 5 years. SUB, IOURESEXC:003. SUB argues that BPA should structure the IOU
contracts such that they are similar to the block products offered to consumer-owned
customers. Id. PPC argues that, in a number of places, the Settlement Agreement
improperly ensures that IOUs will qualify for what is defined in the Agreement as the
“Lowest PF Rate.” PPC, IOURESEXC:006. PPC argues that BPA prejudges the
outcome of the next rate case period, FY 2007-2011, by a contractual guarantee to the
IOUs of the "Lowest PF Rate." Id.

BPA'’s Position

The Settlement Agreements provide appropriate pricing for the settlement benefits in the
second five-year period.

Evaluation of Positions

SUB objects to any language that guarantees IOUs access to lowest cost PF power
beyond the five-year period which is above the initial amount allotted to the IOUs in the
first 5 years. SUB, IOURESEXC:003. SUB argues that such language would, in effect,
give 10Us a stepped up block of power that is priced at a level equivalent to the lowest
cost PF rate. 1d. SUB argues that consumer-owned utilities are not guaranteed this in the
second five years for a similar stepped up block of power. Id. SUB objects to any
contractual language in the 10U contracts that grants access to lowest-cost BPA power,
which BPA has denied preference customers for similar block service. l1d. SUB argues
that it and other preference customers have repeatedly requested that they be allowed to
purchase a 10-year block of power that increases in the second five years and have all of
the power be priced at the lowest cost BPA rate. 1d. SUB argues that BPA has denied
those requests. Id. Similarly, the PPC argues that BPA has not offered consumer-owned
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utilities equivalent guarantees that they will be eligible for the "Lowest PF Rate" from FY
2007-2011. PPC, IOURESEXC:006.

SUB is incorrect in its characterization of the IOU Settlement Agreements. In BPA’s
Block Power Sales Agreement with public utilities, BPA has contractually committed to
provide the Lowest Cost PF Rate for the second five-year period to public utilities for the
contractual amount of power purchased during the first five years. BPA has not made
such a contractual promise to the IOUs. Also, BPA does not make any power sales to the
IOUs under the Settlement Agreements at the PF Preference rate. While BPA has agreed
to provide the 10Us with the Lowest RL Rate for the second five years, BPA has not
contractually committed to provide that rate for any specified amount of firm power.
BPA will determine how much firm power to offer the I0Us during the second five-year
period. See Settlement Agreement, Section 4(b)(2). While BPA will attempt to provide
increased amounts of firm power deliveries to the IOUs, BPA has made no contractual
commitment to do so. BPA stated in its Power Subscription Strategy that, subject to
establishment in a section 7(i) hearing and consistent with BPA’s rate directives, firm
power provided under the RL rate would be at a rate approximately equal to the PF
Preference rate. See Power Subscription Strategy, at 16. BPA has also included a
contractual provision stating that the Lowest RL rates shall be approximately equal to the
Lowest PF rates. This provision, however, is not a contractual promise to establish a rate
at this level since it is also expressly conditioned on being subject to establishment in
BPA'’s rate case and subject to BPA’s statutory requirements. See IOU Block Sales
Agreement, Exhibit A, Section 3(c). These requirements are different than the
contractual promise to public customers to provide the Lowest PF Rate, without
condition, for the second five years of the contract period for the amounts of contractual
power purchased during the first five years.

SUB argues that BPA should structure the IOU contracts such that they are similar to the
block products offered to consumer-owned customers. SUB, IOURESEXC:003. SUB
argues that to do otherwise violates consumer-owned utilities” preference rights. 1d.
SUB states that the amounts purchased by 10Us in the first five years would be
guaranteed to be priced at a level equivalent to the lowest cost BPA power in the second
five years. Id. SUB argues that rates for any amounts purchased in the second five years
that are above the amounts purchased in the first five years should be handled such that
either (1) the IOU contracts are silent regarding the rate charged for amounts that step up
in the second 5 years, or (2) the IOU contracts should state that the rate charged for
amounts that step up in the second five years will be determined in BPA’s 2006 power
rate case. 1d. BPA’s contracts with the IOUs have not established the rates for the IOUs
in the second five years. BPA has stated an interest to seek a rate level for the amounts of
firm power provided to 10Us in settlement of the REP that is approximately equal to the
Lowest PF Rate, subject to BPA’s ability to do so in a manner that is consistent with
BPA'’s rate directives and subject to a section 7(i) hearing. BPA’s interest in establishing
such a rate does not violate consumer-owned utilities’ preference rights because the
contractual agreement does not interfere with power sales to BPA’s preference
customers. Also, BPA’s Settlement Agreement power sales are subject to preference
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rights. Furthermore, the rates for sales to I0Us under the Settlement Agreements will be
established in BPA’s 2006 power rate case.

PPC argues that the pricing treatment of 10Us under the Settlement Agreement violates
the public preference clause, and is contrary to the Northwest Power Act and other
statutes governing BPA. PPC, IOURESEXC:006. PPC argues that in a number of
places, the Agreement ensures that 10Us will qualify for what is defined in the
Agreement as the "Lowest PF Rate.” Id. (citing Section 2(e), page 2). PPC argues that
consumer-owned utilities do not have equivalent rights to the "Lowest PF Rate.” 1d.
PPC argues that BPA has proposed a number of devices -- TAC, TACUL, and SUMY --
which expose a significant fraction of the requirements load of consumer-owned utilities
to market-based power prices, without the rate guarantees and price certainty that BPA
proposes to extend to I0Us. Id. PPC also argues that while BPA is offering an
additional 400 aMW of power and/or financial benefits to the IOUs over and above the
1500 aMW initially agreed upon, BPA is unwilling to provide any more than 75 aMW of
power at the "Lowest PF Rate" to any newly-formed consumer-owned utilities. 1d.

In response to PPC’s arguments, BPA’s Power Subscription Strategy spoke in general
terms about the level of the RL and PF Preference rates. The Power Subscription
Strategy did state, however, that rates for sales to public agency customers made after the
Subscription window closes would be subject to a “targeted adjustment charge.” See
Subscription Strategy, at 15. The Power Subscription Strategy did not state that such a
charge would apply to the RL or PF Exchange Subscription rates. Further, the Power
Subscription Strategy did not say that the RL rate would be eligible for all of the same
rate adjustment features of the PF Preference rate. Indeed, this is consistent with the fact
that the RL rate is not subject to a number of charges that apply to the PF Preference rate,
such as the TAC, TACUL, SUMY, and other charges. This is because such settlement
sales must be established during the Subscription window and are for a fixed amount and
shape of power during the rate period. Doubleday et al., WP-02-E-BPA-44, at 13.

For example, the RL and PF Exchange Subscription rates do not include the TAC
because all 10U settlement sales must be concluded during the Subscription window. Id.
Other charges to the PF Preference rate are not applicable to the settlement sales for
similar reasons. Id. BPA’s power sales to IOUs at the RL rate are for 24-hour flat-block
power only. Furthermore, while purchasers of power at the RL rate are not subject to
charges that do not apply because of the type of power provided, BPA’s preference
customers have access to the full panoply of products available at the PF Preference rate.
BPA'’s application of the RL rate to the 10U settlements is not superior to preference
customers’ purchases of a variety of products at the PF Preference rate. Furthermore, it is
worth noting that if a preference customer were to purchase the product being offered to
the 10Us under the proposed settlements during the Subscription window, it would pay
exactly the same rate for such power.

BPA has not made any contractual promise to sell power to the 10Us at the Lowest PF
Rate. 10Us are not eligible to purchase requirements power under the PF Preference rate
schedule. (IOUs, however, can purchase power from BPA in the traditional REP under
the PF Exchange Program rate and can purchase settlement power under a section 5(c) in
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lieu sale, which is made under the PF Exchange Subscription rate.) BPA’s contractual
statement regarding establishment of an RL rate equal to the Lowest PF Rate is subject to
the preference rights of consumer-owned utilities and the establishment of such a rate in
BPA'’s rate case consistent with BPA'’s rate directives. BPA has not offered any firm
power deliveries to IOUs at the Lowest PF Rate. All power deliveries to IOUs take place
at the RL rate or the PF Exchange Subscription rate. Both rates have been and must be
established in a BPA rate case, which is a formal evidentiary hearing held in accordance
with section 7(i) of the Northwest Power Act. 16 U.S.C. 8 839¢(i) (1994 & Supp. Il
1997).

While the Lowest PF Rate does not apply to any power sales to I0Us under the
Settlement Agreements, there are circumstances where the PF rate can be used for other
purposes. The Settlement Agreements with the IOUs are a settlement of the rights of
their consumers to benefits under the REP, established under section 5(c) of the
Northwest Power Act. See 16 U.S.C. 8 839c(c) (1994 & Supp. 111 1997). Settlement
Agreement deliveries of firm power to the I0Us require them to relinquish any rights on
behalf of their consumers under section 5(c) of the Act. See id. BPA has used the
Lowest PF Rate as referenced by the PPC above as a proxy for determining the cash
value of the IOU Settlement Agreements. BPA has agreed to make cash payments if it
can not meet the rate targets it established for firm power deliveries to settle the REP
under its Power Subscription Strategy during the contract term. See 10U Settlement
Agreement, Sections 4(c)(2)(c) and 5(b)(3). BPA’s use of the Lowest PF Rate is only as
part of a formula for establishing cash payments to settle disputes over the REP and is not
a rate for any power sales. See id. Use of the Lowest PF Rate as a bookend for
establishing a formula for the payment of monetary benefits is consistent with BPA’s
statutory authority. As noted previously, “the Administrator is authorized to enter into
such contracts, agreements, and arrangements, including the amendment, modification,
adjustment, or cancellation thereof and the compromise or final settlement of any claim
arising thereunder, and to make such expenditures, upon such terms and conditions and in
such manner as [s]he may deem necessary.” 16 U.S.C. 8 832a(f) (1994 & Supp. 111
1997); see also id. 8 839f(a) (1994 & Supp. 111 1997).

The PPC is incorrect in suggesting that consumer-owned utilities are paying higher rates
than 10Us. PPC, IOURESEXC:006. Any net requirements purchases by the I0Us above
the limited amounts of power provided pursuant to the Settlement Agreement are made at
the NR rate. See Power Subscription Strategy, at 16. Any rates for firm power sold to
the 10Us, including the amounts offered in settlement of the REP, will be established in a
section 7(i) proceeding and will be subject to BPA’s statutory requirements. Any
concerns of the PPC regarding those rates should be raised in BPA’s relevant rate case.

PPC argues that particularly egregious is the fact that BPA prejudges the outcome of the
next rate case period, FY 2007-2011, by a contractual guarantee to the I0Us of the
“Lowest PF Rate.” PPC, IOURESEXC:006. PPC states that Section 4(b)(2)(C) of the
Settlement Agreements provides that in order to calculate the monetary benefits from FY
2007 to 2011, if the RL rate is above the “Lowest PF Rate” (defined as the lowest
applicable cost-based power rate provided under the PF rate schedule), then the monetary
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benefits will be calculated using the “Lowest PF Rate.” Id. This argument is misplaced.
The noted language does not show any predecision regarding BPA’s next rate case.
BPA’s rates for power sales are developed by BPA in hearings conducted under
procedures established in section 7(i) of the Northwest Power Act. 16 U.S.C. § 839¢(i)
(1994 & Supp. 111 1997). In BPA’s next relevant rate case, BPA will establish all of its
wholesale power rates, including the PF Preference rate and the RL rate. The PF
Preference rate will apply to all net requirements sales to BPA'’s preference customers.
The RL rate will apply to all net requirements sales made to the I0Us as part of the REP
Settlement Agreements. BPA, through the Settlement Agreements, is not providing a
contractual guarantee to the 10Us of the “Lowest PF Rate” for any net requirements
power sales. Indeed, nowhere in the Settlement Agreement is there any provision of a
net requirements power sale to the 10Us at the PF Preference rate. This is because BPA
does not make net requirements power sales to the IOUs under the PF Preference rate but
rather under the RL and NR rates. PPC is comparing apples and oranges. As noted in the
contract language quoted by PPC, the “Lowest PF Rate” is not used for power sales, but
only used as a default source of identifying one of the elements used in determining the
payment of monetary benefits under the Settlement Agreement. In simple terms,
monetary benefit payments to the I0Us are calculated based on the difference between
BPA’s 2002 rate case five-year flat-block market forecast and the RL or PF Exchange
Subscription rate. In BPA’s 2002 rate case, the RL and PF Exchange Subscription rates
were determined to be equal to the PF Preference rate for a 24-hour flat block product. In
determining the proper consideration for the settlement of the IOUs’ REP rights, such
consideration, from the monetary benefit standpoint, was the difference between the
RL/PF Exchange Subscription/PF Preference rate price levels and BPA’s 2002 rate case
five-year flat-block market forecast. The equal nature of the rates provided that a
monetary benefit would provide benefits similar to a power sale to a preference customer.
Because BPA recognizes that it is possible that the RL rate could change in BPA’s next
rate case and might be higher than the PF Preference rate, BPA wanted to provide for
such a circumstance in the Settlement Agreement. Thus, if the RL rate is above the
“Lowest PF Rate” in BPA’s 2006 rates, the monetary benefits will be calculated using the
“Lowest PF Rate” to preserve the value of the settlement relative to benefits received by
preference customers from their purchases from BPA at the PF Preference rate.

Decision

The Settlement Agreements provide appropriate pricing for the second five-year period.

X. ANNEXED LOAD

Issue

Whether preference utilities that acquire "annexed" load that was previously eligible for
exchange benefits should be able to serve such load at the PF Preference rate.
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Parties’ Positions

Whatcom argues that preference utilities that acquire "annexed" load, that has previously
been eligible for exchange benefits, should be able to serve such loads at the PF rate.
Whatcom, IOURESEXC:022.

BPA’s Position

BPA’s Power Subscription Strategy provides that if public agencies annex loads and the
agency’s power sales contract for serving such load is signed before the Subscription
window closes, the load will be served at the PF rate. See Power Subscription Strategy,
at 7. BPA’s Power Subscription Strategy provides that if public agencies annex loads
that were previously served at PF, and the agency’s power sales contract for serving such
load is signed after the Subscription window closes, the load will be served at the PF rate.
Id. However, annexed loads that were previously an 10U residential and small farm load,
and where the agency’s power sales contract for serving such load was signed after the
Subscription window closes, will be subject to a Targeted Adjustment Charge (TAC). Id.
If the annexed load was previously an 10U residential and small farm load that was
receiving BPA power or other benefits under the Power Subscription Strategy, the
annexed load will continue during the rate period to receive its prorated share of the
power delivery or financial benefits as if it had remained an 10U residential and small
farm load. Id. at 9. Such annexed loads for which contracts are signed after the
Subscription window closes will be subject to a TAC for the portion of the load in excess
of its prorated share of Subscription benefits.

Evaluation of Positions

Whatcom County PUD argues that under BPA's current definition of "annexed load," as
contained in the draft 2002 power sales contract prototypes, a preference customer
desiring to increase its net requirements on BPA to serve new residential or small farm
customer load considered to be "annexed" load must pay a tiered rate (PF + TAC) for this
power. Whatcom, IOURESEXC:022. Whatcom argues that this rate is generally
considered to be a proxy for market-priced power. 1d. Whatcom argues that in the
instance of a customer(s) considered "annexed" by a preference utility and who formally
received exchange benefits via its IOU power provider, such customer(s) might face
higher power costs solely due to loss of exchange benefits on the one hand and exposure
to a tiered rate on the other. Id. Whatcom argues that it is conceivable that PF +TAC
could be higher than the published PF Exchange rate or rate for in-lieu power available to
IOUs participating in the REP or Settlement Agreements. Id. In the example above, the
residential or small farm load loses monetary benefits. Id. Whatcom believes that
preference utilities that acquire "annexed" load, that has previously been eligible for REP
benefits, should be able to serve these loads at the PF rate. Id. If TAC is applied, then
the resultant tiered rate should in no case be higher than the PF Exchange rate or in-lieu
power rate, whichever is lower. Id.
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In response to Whatcom’s arguments, if a public agency acquires annexed load after the
Subscription window, then it pays for power for that load at the PF rate plus a TAC. This
is appropriate because BPA would not have factored such new load into its planning and
BPA would be required to go to the market to meet such load. By making power sales at
the PF rate plus the TAC, BPA is compensated for its additional costs and is kept whole.
Otherwise, BPA would incur additional costs that were not expected to be paid and such
costs would not be borne by the party creating the costs, but would be unfairly shifted to
BPA'’s other customers. The PF Exchange rate would not apply because the power sale
from BPA to the public agency is not a sale of power under the REP. BPA’s in lieu
power rate for the normal implementation of the REP is also the PF Exchange rate.
Again, this rate would not apply because BPA’s power sale to the public agency is not a
sale of in lieu power to an exchanging utility. Just as these rates do not apply to BPA’s
requirements sales to public agencies, it is inappropriate to use such rates as a cap on the
PF rate plus the TAC.

The public agency will be eligible to receive Subscription benefits for the amount of
residential and small farm load annexed from an I0U. The IOU Settlement Agreement
requires the 10U to return a pro rata share of its Subscription benefits back to BPA. See
IOU Settlement Agreement, Section 8. BPA uses the aMW amount of total benefits
(power and monetary) assigned to BPA to reduce the amount of annexed load that is
subject to BPA’s TAC. These benefits, however, would not be available if the IOU had
signed an RPSA.

Decision
Loads annexed by public utilities after the Subscription window closes are eligible for a
prorated share of Subscription Settlement Agreement benefits. The benefits that a
residential and small farm load receives under the REP are not assignable if the load is
annexed. BPA has determined that utilities annexing loads after the Subscription window
closes should pay the increased costs BPA faces to serve the load.
XI. GENERAL COMMENTS

A. Consistency of 10U and Public Agency Contracts

Issue

Whether the proposed settlements are being treated in a different manner than the
contracts provided to public agencies.

Parties’ Positions

The OPUC believes that BPA is treating the IOU contracts differently than public agency
contracts; for example, the public comment opportunities provided for the Settlement
Agreement and RPSA were not provided for the public agency contracts. OPUC,
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IOURESEXC:014. As evidence of its assertion, the OPUC points to different treatments
of policy development for New Large Single Loads (NLSLs) and in-lieu power
purchases, respectively. Id.

BPA'’s Position

BPA has traditionally provided for public comment on BPA’s previous Residential
Exchange Termination Agreements. Also, BPA intends to use a prototype contract for
contract offers under the REP. Because all the utilities in the region that could potentially
participate in the REP could not be at each session where the development of contract
language is discussed, BPA put the RPSA out for a thirty-day public comment period.

Evaluation of Positions

The OPUC observes that there appears to be different treatment for public agencies than
for 10Us with regard to developing final contract language. OPUC, IOURESEXC:014.
For example, only the draft RPSA, Settlement Agreement and Block Power Sales
Agreement were distributed for public comment. 1d. Another example of differing
treatment involves the issue of NLSLs compared to how BPA is handling in-lieu
provisions. Id. These differences, however, occur for simple, logical reasons, as
discussed below.

First, with regard to the public comment process for BPA’s proposed Settlement
Agreements, BPA has previously negotiated and implemented approximately thirty
Residential Exchange Termination Agreements to terminate utilities” participation in the
REP. These settlements have involved both 10Us and public agencies participating in the
REP. In each such case, BPA has conducted a public comment process to solicit the
views of all interested parties on the proposed settlements. Because the Subscription
Settlement Agreements are settlements of 10Us’ rights to participate in the REP, they
were put out for public comment. The Block Sales Agreement is an exhibit to the
Settlement Agreement. Also, a number of parties raised contract issues regarding the
Settlement Agreement during BPA’s 2002 power rate case. The comment period on the
Settlement Agreement gave the parties an opportunity to raise these issues with BPA
based on the proposed contract language in the Settlement Agreements.

BPA placed the RPSAs out for public comment because they are a prototype contract
designed to implement the REP. As contract language for the REP was developed in
discussion sessions with individual parties, a thirty-day comment period was necessary to
allow all parties to participate in its final development.

The OPUC is also concerned about different processes for developing NLSL
requirements and in-lieu requirements. The OPUC’s understanding is that BPA is
planning on having a separate public process for establishing the definition of NLSL.
Power sales contract language for the public agencies simply states that an NLSL is as
defined in the Act. Id. However, for in-lieu provisions, BPA is proceeding down a
different path. Id. The OPUC states that BPA is including its interpretation of what
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constitutes an in-lieu resource, and notice provisions, in its contracts. Id. If the IOU
wants to sign the contract then the IOU must accept at that time BPA's definition of the
in-lieu provisions. 1d. These apparent differing approaches concern the OPUC and raise
questions as to whether residential and small farm customers of 10Us are perceived by
BPA as a "customer" in a similar fashion as BPA perceives its public agencies. Id.

BPA has properly treated the Settlement Agreement and the RPSA differently than its
power sales contracts. The main policy issues in the power sales contracts are contained
in BPA’s Section 5(b)/9(c) Policy. BPA put draft power sales contracts out for customer
comment during December of 1999. Because the final contract language did not address
significant policy issues, BPA did not believe further public comment was necessary.
BPA has not placed the final drafts out for additional comment.

The OPUC also argues that BPA is proposing differing treatment with regard to the issue
of NLSLs as compared to the issue of in-lieu transactions. With regard to NLSLs, BPA
has proposed to conduct a public process. In response to the comments of the OPUC and
several 10Us, however, BPA has also proposed to conduct a separate public process
regarding the development of rules governing in-lieu transactions. See RPSA ROD.
Thus, these issues will be treated in a similar procedural manner for BPA’s customers
and other interested parties. In addition, public agencies are also eligible to participate in
the REP and would be affected by BPA’s development of in-lieu rules just as the IOUs
would.

Decision
BPA properly made the proposed Settlement Agreements and RPSAs available for public
comment. BPA is treating the development of rules for NLSLs in the same general
procedural manner as the development of rules for in-lieu transactions.

B. Effect of BPA’s Section 5(b)/9(c) Policy on Settlement Benefits
Issue

Whether the proposed Settlement Agreements provide meaningful and secure benefits in
light of BPA’s Section 5(b)/9(c) Policy.

Parties’ Positions

Avista is concerned that it could lose benefits due to the operation of BPA’s Section
5(b)/9(c) Policy. Avista, IOURESEXC:001. Avista is concerned that it could be forced
to alter its wholesale marketing program that provides benefits to all its retail customers
to retain access to power provided under the Settlement Agreement for its residential and
small farm consumers. Id.
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BPA'’s Position

BPA'’s proposed Settlement Agreements provide firm power and monetary benefits as
noted in BPA’s Power Subscription Strategy. In the event a participating IOU is unable
to continue its purchase of firm power, the Settlement Agreement provides a mechanism
to provide cash payments to or from the IOU based on the value of the firm power
retained by BPA.

Evaluation of Positions

It is Avista’s intent and desire to enter into a settlement of the REP, assuming contract
terms that provide meaningful and sustainable benefits to Avista’s residential and small
farm customers can be mutually agreed upon. Avista, IOURESEXC:001. While it
continues to be Avista’s desire to enter into a Settlement Agreement with BPA, certain
terms of the Settlement Agreement are unacceptable to Avista in their present form. Id.
The ability to have absolute certainty with respect to the benefits of the proposed
Settlement Agreement continues to be a key consideration in Avista’s decision whether
or not to accept the settlement. Id. In particular, it is not clear what the effect of BPA’s
recently issued Section 5(b)/9(c) Policy will be on power and/or cash benefits under the
settlement. Id. Avista argues that the Settlement Agreement, in conjunction with the
Section 5(b)/9(c) Policy, must provide for meaningful, secure benefits in order to qualify
and function as a settlement. 1d.

While BPA understands the concerns expressed by Avista, BPA does not believe the
proposed Settlement Agreements create a basis for a different policy interpreting sections
5(b)(1) and 9(c) of the Northwest Power Act. The Section 5(b)/9(c) Policy applies
equally to the purchases of I0OUs and public agencies taking service from BPA under
section 5(b)(1) of the Northwest Power Act. See BPA’s Section 5(b)/9(c) Policy,
Administrator’s ROD, at 16-17. The proposed Settlement Agreement includes a
contractual provision for providing cash payments based on the value of firm power
retained by BPA if BPA is no longer able to deliver firm power to Avista during the term
of the settlement. In determining whether to enter the settlement, Avista must determine
whether those provisions provide meaningful and secure benefits to its residential and
small farm consumers over the term of the settlement chosen by Avista.

Decision

The Settlement Agreements provide meaningful and secure benefits to the residential and
small farm consumers of the IOUs despite the marketing decisions made by I0Us and the
impact of those decisions on the ability of the IOU to purchase firm power from BPA
under section 5(b) of the Northwest Power Act.
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C. Supplementation of Benefits

Issue

Whether the proposed settlements preclude participation of the residential and small
farm consumers of 10Us in any restructuring or restoration of Federal power benefits for
those consumers during FY 2007-2011.

Parties’ Positions

PacifiCorp argues that to facilitate participation by 10Us in the Settlement Agreements,
BPA should clarify that it will not treat the execution of 10-year settlements as a waiver
of the right to participate in the benefits of any restructuring or restoration of Federal
power benefits for residential and rural customers of I0Us during the FY 2007-2011
period. PacifiCorp, IOURESEXC:011.

BPA’s Position

The proposed Settlement Agreements satisfy the rights of a participating 10U to receive
benefits under the REP for the term of the Settlement Agreement (five years or 10 years).
The proposed settlement for the FY 2007-2011 period provides an increase in the amount
of benefits provided to the IOUs compared to the amount provided during the FY 2002-
2006 period. If Congress passes legislation changing the statutory provisions providing
benefits to residential and small farm consumers of 10Us, BPA will implement the
statutory changes as directed by Congress.

Evaluation of Positions

PacifiCorp and other IOUs believe that Congress intended BPA to provide greater
benefits to residential and small farm consumers served by 10Us than the benefits that
would be provided by BPA’s proposed implementation of the REP. E.g., PacifiCorp,
IOURESEXC:011. They also believe the level of benefits provided to residential and
small farm consumers served by their utilities should be greater than the amount of
benefits BPA proposes to offer under the Settlement Agreements. Id. They argue that
BPA should change its implementation of the REP or seek changes in its statutory
authority to provide a greater share of the benefits of the FCRPS to these consumers. Id.

PacifiCorp believes that equitable resolution of regional issues requires restoration of a
fair share of Federal power benefits to PacifiCorp's rural and residential customers.
PacifiCorp, IOURESEXC:011. PacifiCorp argues that negotiations to provide such
benefits should commence once Subscription contracts are signed -- whether provided
through the REP, by supplementing the proposed Subscription benefits, or by adopting a
new method of spreading Federal power benefits. Id. To facilitate participation by 10Us
in the Subscription settlement, BPA should clarify that it recognizes the need to address
such equity and restructuring issues and will not treat the execution of 10-year
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settlements as a waiver of the right to participate in the benefits of any restructuring or
restoration of Federal power benefits for residential and rural customers of 10Us during
the FY 2007-2011 period. Id.

BPA has offered the proposed Settlement Agreements in recognition of the profound
disagreements on how BPA should implement the REP. Other regional parties believe
that BPA’s statutes direct BPA to provide a greater share of the benefits of the FCRPS to
their consumers. BPA does not believe there would be broad regional support for
reopening Settlement Agreements with the I0Us and BPA will not commit to take such
actions unless it is directed to do so by Congress. It would clearly be inappropriate to
allow the 10Us to receive the Settlement Agreement benefits and to receive, in addition,
benefits from a similar program that would essentially provide double benefits to the
IOUs, unless expressly directed by Congress. 10Us executing five-year Settlement
Agreements, however, will not have limited their options for the second five-year period
(except the guarantee of a 2,200 aMW total benefit amount). For 10Us executing 10-year
Settlement Agreements, BPA will not treat the execution of 10-year settlements as a
waiver of the right to participate in the benefits of any restructuring or restoration of
Federal power benefits for residential and rural customers of 10Us during the FY 2007-
2011 period, if so directed by Congress.

Decision
BPA will not commit to supplement the level of the benefits during the FY 2007-2011
period if an 10U selects a 10-year Subscription Settlement offer. BPA will act as
directed by Congress. Any decisions by BPA to supplement the benefits provided in the
Settlement Agreements will be made in the future.

D. Appeal Rights

Issue

Whether the proposed Settlement Agreements properly address the reservation of the
IOUs’ appeal rights.

Parties’ Positions

Avista and PSE note that the proposed Settlement Agreements require the exchanging
utility to forego any claims under the REP. Avista, IOURESEXC:001; PSE,
IOURESEXC:018. These I0Us request to expressly preserve the right to file specific
challenges to aspects of the REP. Id. They also asked BPA to provide a contractual
warranty that it is authorized to enter into all aspects of the Settlement Agreements. Id.

BPA'’s Position

BPA'’s proposed Settlement Agreements require participating 10Us to terminate all
existing legal challenges to implementation of the REP. 10Us were allowed to
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participate in litigation filed by other parties. BPA recognized that the residential and
small farm consumers of the IOUs could be exposed to receiving no benefits under the
REP if the Settlement Agreements were held invalid. BPA has therefore eliminated the
provision requiring 10Us to forego their challenges to implementation of the REP. BPA
has clarified that the Settlement Agreements will require participating IOUs to give up
benefits under the REP for the term of the Settlement Agreement as long as the validity
of the agreement is upheld. It would make little sense to proceed with litigation
regarding the REP when the validity of the Settlement Agreements would render such
issues moot.

BPA has proposed a new provision stating that both parties would seek to negotiate a
new mutually agreeable settlement if the proposed Settlement Agreements are held
invalid. The parties also propose that if a court holds the Settlement Agreements invalid,
they would agree that any benefits paid by BPA under the Settlement Agreement, from
the start of the agreement until the court holds the agreement invalid, would satisfy the
exchanging IOUs’ rights under the REP for that period to the maximum extent allowed
by law.

Evaluation of Positions

Avista notes that the current draft of the Settlement Agreements would require a settling
party to agree not to commence any claims regarding ASC or the traditional RPSA, citing
Section 3(b) of the draft prototype Settlement Agreement. Avista, IOURESEXC:001.
Auvista notes that unless BPA could agree to toll the statute of limitations in the
Northwest Power Act, some provision needs to be made for a “placeholder” appeal. Id.
Avista’s understanding is that BPA cannot agree to toll the provisions of section 9(e) of
the Northwest Power Act. Id. Consequently, until Avista knows for certain that there is
no successful challenge to the Subscription Settlement, Avista argues that it will be
necessary to have a claim on file to preserve Avista’s right to have its concerns about the
traditional RPSA addressed. Id.

Auvista notes that should there be a challenge that is ultimately successful but not resolved
before benefits are to be paid to Avista’s customers, there would arise the question of
how to handle previously expended amounts. Id. Avista argues that the Settlement
Agreements should specify that the participating utility is not obligated to refund funds to
BPA that have not or cannot be recovered by the customers receiving the benefits under
the Settlement and that it is not Avista’s responsibility to obtain repayment. Id.
Alternatively, Avista argues that funds could be held by BPA until final resolution of any
challenge, subject to payment of interest by BPA. Id. Avista argues that in either case,
BPA'’s representation of authority in Section 15 should be stated more strongly by
amending the Section 15 language as follows:

Each of the Parties represents that it is authorized to enter into this
Agreement, and its exhibits, and that the obligations such Party has
undertaken under this Agreement and its exhibits are valid, lawful,
binding, and enforceable obligations and within the authority of such Party
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to undertake. Each of the Parties also represents that all necessary
approvals in respect to its authority to execute this Agreement and its
exhibits have been obtained.

Id.

BPA recognized that its proposed provisions requiring all claims under the REP to be
withdrawn would lead to substantial exposure for the residential and small farm
consumers of 10Us if the Settlement Agreements were held invalid. BPA was unwilling
to agree with PSE’s proposal that PSE could reserve the right to pursue active litigation
on the REP. BPA decided the prudent course of action would be to allow the IOUs to file
challenges to the REP. BPA and the 10Us recognize, however, that it would make little
sense to litigate any challenges to the RPSA or other components of the traditional REP
until challenges, if any, to the Settlement Agreements were resolved. Where the
Settlement Agreements are upheld, challenges to the RPSA and other components of the
REP would be moot. BPA and the I0Us intend to take appropriate actions to avoid
litigating potentially moot issues pending resolution of any litigation challenging the
Settlement Agreements. BPA will require each participating IOU to agree that it is not
entitled to any increased benefits as the result of any litigation challenging aspects of the
REP for the term of its Settlement Agreement as long as the provisions of the Settlement
Agreement remain in force.

BPA also recognized that both BPA and the 10Us would be placed in a difficult position
if the Settlement Agreement were held invalid and the court required a refund of benefits
previously passed through to the residential and small farm consumers of IOUs. If the
Settlement Agreements were held invalid, it would also likely commence the active
pursuit of litigation on the appropriate amount of benefits under the REP. BPA and the
IOUs agreed that the prudent course of action if the Settlement Agreements were held
invalid would be to settle any claims under the REP for the period from the start of the
Settlement Agreement until the court ruling based on the terms of the proposed
Settlement Agreement. In other words, to the maximum extent allowed by law, BPA and
the I0Us would retain their respective benefits from the Settlement Agreement for any
benefits that were already provided. BPA noted that while it could express its intent in
the Settlement Agreement, any such commitment would be subject to the court’s ruling.

Decision

BPA will modify the prototype Settlement Agreements to remove any requirement for
IOUs to forego all legal challenges regarding the REP. BPA will require any
participating 10U to forego any benefits that would otherwise result from challenges to
the REP while the Settlement Agreement is in effect. BPA will also include an agreement,
to the maximum extent allowed by law, to settle any claims under the REP on the same
basis as the Settlement Agreements for the period from the start of those agreements until
a court ruling holding them invalid.
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E. Consistent Application of Forecasted Market Prices
Issue

Whether, where BPA relies on forecasted market prices, the number should be
consistently applied to all determinations.

Parties’ Positions

Avista argues that BPA should use the same forecast of market prices for power for all
determinations under the Northwest Power Act. Avista, IOURESEXC:001.

BPA’s Position

BPA should use the same forecasts of the market price of power when forecasts are made
at the same time and for consistent purposes.

Evaluation of Positions

Avista notes that the cash benefit is determined on the basis of a forecasted market price
for power. Avista, IOURESEXC:001. Avista states that the market price for power is
also used to determine whether a resource could be conserved for use in the Pacific
Northwest pursuant to section 9(c) of the Northwest Power Act. 1d. Avista argues that to
the extent that BPA relies on forecasted market prices, the number should be consistently
applied to all determinations. 1d.

BPA agrees that it should use the same market forecast for specified periods when
determinations are made at the same time. BPA’s forecast of the market price of power
for paying monetary benefits is based on BPA’s rate case five-year flat-block market
price forecast, which reflects the cost to purchase power in the market for a specified
period when such power is purchased over a period of 12 to 24 months. Purchases for the
same period made at a later time may be the same or may have changed based on market
conditions at that time. BPA does not believe that market prices will necessarily be the
same if the determination is made in a later period in time from an original forecast.
When determinations are made for different periods or at different times, the market
forecasts will not necessarily be the same.

Decision
BPA’s market price forecasts for different purposes will be made on the basis of known

facts at the time of the forecast. Forecasts of the same market made at the same time will
be made on a consistent basis.
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F. Notice Period for Decrements of Power under Section 9(c) of the
Northwest Power Act

Issue

Whether 10Us should receive a minimum of 12 months notice for any decrement under
section 9(c) of the Northwest Power Act that affects the delivery of actual power.

Parties’ Positions

Auvista argues that BPA should provide a minimum of 12 months notice for any
reductions in Federal power deliveries due to section 9(c) determinations. Avista,
IOURESEXC:001. Avista believes this notice period is necessary to protect its
commercial and industrial customers from increased costs as a result of changes in power

supply. Id.

BPA’s Position

BPA has clarified the provisions in its Block Sales Agreement that apply to reductions of
Federal power sales due to section 9(c) determinations. Such reductions are made in
accordance with BPA’s Section 5(b)/9(c) Policy. The policy anticipates that companies
exporting resources from the region will report those exports to BPA prior to the start of
the export so that any reductions in Federal power sales occur concurrently with the
export of the non-Federal resource. Provision of a 12-month notice of reductions would
be inconsistent with BPA’s Section 5(b)/9(c) Policy. Furthermore, continued sales of
Federal power for 12 months to replace the export of a non-Federal resource that could
have been conserved or otherwise retained to serve regional loads would not meet the
intent of the statute.

Evaluation of Positions

Avista notes that pursuant to Section 4 of BPA’s Section 5(b)/9(c) Policy, the customer
must notify BPA when it intends to export a resource. Avista, IOURESEXC:001. Avista
notes that BPA then must notify the customer of the results of its section 9(c)
determination within 30 working days from the date that BPA receives the notification.
Id. See Section 5(b)/9(c) Policy, Section 11. Avista argues that what is unclear from the
Section 5(b)/9(c) Policy is when BPA will decrement the customer’s net requirement
upon a finding of export. _Avista, IOURESEXC:001. Auvista argues that it is obligated to
protect its customers that do not receive REP benefits from potential harm that could
result from a section 9(c) decrement that decreases the delivery of actual power under the
Settlement Agreement and thus affects Avista’s power supply plan. Id. Avista argues
that the shorter the notification period, the harder it becomes to plan for reductions in
physical power delivery. Id. Avista therefore believes it is appropriate that Avista
receive a minimum of 12 months notice for any section 9(c) decrement that affects the
delivery of actual power. Id. Avista argues that any shorter notice period does not allow
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Auvista to adequately protect its commercial and industrial customers from increased costs
as a result of changes in the power supply and undermines the settlement. Id.

BPA'’s Section 5(b)/9(c) Policy does not allow a 12-month notice of reductions in Federal
power sales as a result of a section 9(c) determination. Such reductions should occur at
the start of the export or as soon as possible after the export is discovered. All issues
regarding the Section 5(b)/9(c) Policy should have been raised in the public process that
was held prior to establishing the policy. This public process provided interested parties
substantial opportunities to raise any and all relevant issues. BPA is not revisiting its
Section 5(b)/9(c) Policy in this forum. Furthermore, BPA does not agree that a short
notice period places any increased risk on Avista’s commercial and industrial customers.
Under the terms of the Settlement Agreement, BPA provides cash payments based on the
market value of any Federal power BPA retains due to the export of non-Federal power.
If Avista reports its exports in a timely manner, there is no financial risk to Avista.
Avista is made whole for its purchases in the wholesale market to replace reductions in
Federal power.

Decision
BPA will not provide a 12-month notice of any reductions in Federal power due to a

section 9(c) determination. 10Us are able to protect the interests of their customers by
following the provisions of BPA’s Section 5(b)/9(c) Policy.

G. Amendment or Termination for Legislative Change
Issue

Whether the Settlement Agreement should include a *““re-opener” provision to allow for
amendment or early termination that may be necessary to conform with any new or
amended statutes governing or restructuring BPA.

Parties’ Positions

Avista and IPC argue that the Settlement Agreements should include a “re-opener”
provision to conform to any new or amended statutes governing BPA. Auvista,
IOURESEXC:001; IPC, IOURESEXC:010.

BPA’s Position

BPA will act to implement any direction provided by Congress in any new or amended
statute. Any attempt to draft a “re-opener” or termination provision would be necessarily
vague and create uncertainty in the settlement.
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Evaluation of Positions

Avista and IPC recommend that the Settlement Agreement include a re-opener provision
to allow for amendment or early termination that may be necessary to conform with any
new or amended statutes governing or restructuring BPA. Avista, IOURESEXC:001;
IPC, IOURESEXC:010. Avista argues that this is necessary to retain flexibility to ensure
the region can act to more equitably distribute benefits of the Federal power system.
Avista, IOURESEXC:001. As noted previously, BPA is proposing to settle the claims of
IOUs under the REP for either a five-year or 10-year period, at the choice of each 10U.
Avista and IPC suggest that BPA should include a provision requiring BPA to renegotiate
a 10-year settlement if Congress passes a statute affecting BPA that does not specifically
address the REP. Throughout the contract negotiation process, BPA has maintained that
the I0Us must settle all issues under existing legislation implementing the REP and in
accordance with the terms and conditions of the settlement offer. This applies to a five or
10-year Settlement Agreement term. If legislation is enacted that would indirectly affect
the Settlement Agreements or if changes in the region occur where it makes sense to
revisit the Settlement Agreements, both parties can address those changes on a mutually
agreeable basis. However, BPA believes that a contract provision regarding new statutes
that indirectly affected the Settlement Agreements would be vague and unnecessary. The
possible types of changes Congress could make are myriad and could not be specifically
addressed in the Settlement Agreement. Any contract provision that would, by its nature,
be somewhat vague, would simply lead to further disputes.

Decision
BPA will not include a contract re-opener provision in the 10-year Settlement
Agreements. 10Us may choose a five-year or 10-year Settlement Agreement. Customers

wishing to guarantee renegotiation of the Settlement Agreement can select a five-year
settlement.

XIl. MPC SETTLEMENT AGREEMENT WITH SECTION 5(C)(5) POWER
SALE
Issue

Whether BPA should make Settlement Agreement power sales to MPC under section
5(c)(5) of the Northwest Power Act.

Parties’ Positions

MPC argues that the section 5(c) contract option is appropriate because otherwise the
basic purpose of Subscription will not be realized. MPC, REDSA:003. MPC argues that
forcing 10Us to take only monetary benefits would undermine the equitable allocation of
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benefits goal of Subscription. 1d. MPC also argues that BPA has the authority to make
the section 5(c) sale to MPC. Id.

PPC argues that MPC should provide evidence of an updated ASC that demonstrates that
(1) MPC qualifies for REP benefits; and (2) an in-lieu transaction is appropriate. PPC,
REDSA:004.

SUB submitted comments that were included in SUB’s previous comments and are
addressed in the relevant sections of this ROD. SUB, REDSA:002.

BPA'’s Position

BPA’s Power Subscription Strategy states that power sales for settling the REP with
regional I0OUs would be based either under section 5(b) or 5(c) of the Northwest Power
Act. See Power Subscription Strategy, at 8. On MPC’s request, BPA prepared a
proposal for a Negotiated In Lieu Sale to settle MPC’s right to benefits under section 5(c)
of the Northwest Power Act. BPA’s proposal reduces the amount of the exchange sale to
a negotiated amount, modifies the shape of the power delivery, and provides a cash
payment. In lieu of taking delivery of power from MPC, BPA will purchase power from
the wholesale market at a cost BPA forecasts to be less than MPC’s ASC.

Evaluation of Positions

On July 28, 2000, BPA sent a letter to interested parties regarding a request by MPC to
be offered a Settlement Agreement in which the power component would be made under
section 5(c) of the Northwest Power Act, instead of a sale of requirements power under
section 5(b) of the Act. BPA'’s letter noted that on May 5, 2000, BPA asked for public
comment on BPA’s proposed contracts for implementing the REP, including a request for
comments on a proposed 10U Settlement Agreement. The Settlement Agreement BPA
offered for comment on May 5 contained benefits comprised of proposed power sales and
monetary payments. The power sales proposed under the Settlement Agreement were net
requirements sales under section 5(b) of the Northwest Power Act. However, BPA stated
in its Power Subscription Strategy, released on December 21, 1998, that power sales in its
proposal for settling the REP would be based on either section 5(b) or 5(c) of the
Northwest Power Act. See Power Subscription Strategy, at 8. In the background
document included with BPA’s May 5 letter, BPA noted that it had not prepared a
prototype Settlement Agreement based on a power sale under section 5(c) of the
Northwest Power Act, but that it would consider such proposals if they were made.

In a letter dated July 27, 2000, MPC requested that BPA provide a settlement offer
including firm power benefits under section 5(c) of the Northwest Power Act. BPA
prepared a draft Settlement Agreement reflecting a section 5(c) power sale. The
proposed settlement, attached to BPA’s July 28, 2000, letter, is very similar to the
proposed agreement that BPA issued for public comment with BPA’s May 5, 2000, letter.
Instead of providing for a Block Sales Agreement for a specified amount of firm power
under section 5(b) of the Northwest Power Act, the proposed section 5(c) prototype
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agreement provides a specified amount of firm power under a Negotiated In Lieu
Agreement.

As noted above, BPA’s July 28 letter asked for public comment on a prototype agreement
to provide firm power under section 5(c) of the Northwest Power Act, in addition to
monetary benefits, to settle the rights of MPC under the REP. The Northwest Power Act
provides that BPA may, in lieu of purchasing any amount of electric power offered by an
exchanging utility at its ASC, acquire an equivalent amount of electric power from other
sources if BPA’s cost of acquisition is less than the cost of purchasing the electric power
offered by the utility. 16 U.S.C. § 839¢c(c)(5) (1994 & Supp. 111 1997). The letter also
noted that in BPA’s 2002 power rate case, MPC was forecasted to have a relatively high
ASC. BPA also forecasted the cost of purchasing from the wholesale power market, one
source of an in-lieu resource, in BPA’s rate case. The cost of this in-lieu resource was
less than MPC’s expected ASC. The letter noted that BPA’s proposed Settlement
Agreement with MPC under section 5(c) specifies an amount of in-lieu power that BPA
will purchase and provide at the PF Exchange Subscription rate in addition to an amount
of monetary benefits in settlement of MPC’s rights under the REP. Finally, BPA’s July
28 letter noted that the proposed section 5(c) Settlement Agreement is largely based on
the proposed settlement with power offered under section 5(b). The differences between
the two Settlement Agreements were specifically marked in the proposed section 5(c)
Settlement Agreement attached to BPA’s letter.

In response to BPA’s request for comments, MPC notes that the first goal of the
Subscription process is to "spread the benefits of the FCRPS as broadly as possible, with
special attention given to the residential and rural customers of the region." MPC,
REDSA:003. MPC states that the region has essentially agreed that the IOUs should
receive an allocation of 1900 aMW to be divided between power and financial benefits
and allocated to the individual companies. 1d. MPC argues that what is at issue here is
the fair allocation of these benefits to the residential customers of the IOUs that have
moved to customer choice. Id.

MPC notes that since MPC's customers are not eligible to purchase power under section
5(b) contracts due to BPA's Section 5(b)/9(c) Policy, without the section 5(c) contract
option the basic purpose of Subscription would not be realized for MPC's eligible
residential customers. Id. MPC states that the benefits of the BPA system are essentially
defined by the difference between the market value of power and BPA's cost-based rate.
Id. MPC argues that recent events have clearly demonstrated that the $28.1/MWh market
forecast on which the financial benefits are based is well below what the market will
actually be for the period of the contract. Id. MPC argues that BPA has shown that it
feels this is the case by recently calling for increased flexibility to change BPA’s 2002
power rates during the rate period in order to maintain Treasury Payment Probability. Id.
MPC argues that forcing customers that are moving to customer choice to take lower
benefits in the form of taking 100% forecasted financial benefits would significantly
undermine the equitable allocation of benefits goal of Subscription. Id.
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MPC notes that the Subscription process is a delicately balanced temporary solution to
the allocation of benefits in the region. Id. MPC argues that the offering of a section 5(c)
contract to MPC for its customers is required to ensure that their share of benefits can be
delivered. 1d. MPC states that it is imperative, and in the region's best interest, that BPA
implement this contract to ensure the delicate balance is not disrupted in the final
moments of Subscription. 1d.

MPC notes that BPA clearly has the authority to offer MPC a section 5(c) contract. Id.
MPC notes that section 5(c)(5) of the Northwest Power Act allows BPA to acquire
"power from other sources" for in-lieu purposes and BPA’s 2002 Final Power Rate
Proposal, Administrator’s ROD, establishes the appropriate PF Exchange Subscription
rate for this purpose. Id. MPC notes that BPA’s Federal Register notice, dated August
13, 1999, which commenced BPA’s 2002 rate case, states that the PF Exchange
Subscription rate "appl[ies] to eligible customers purchasing power under Subscription
settlement of the Residential Exchange Program for all five years of the rate period.” Id.
MPC argues that by approving the applicable rate, the Administrator has created a rate
under which MPC can, in settlement of its customers' rights, make such a purchase. Id.
MPC argues that the rate case ROD, and the extensive public process that supports it,
therefore essentially provides the Administrator with necessary authority to proceed with
section 5(c) sales. Id.

MPC states that since the question as to whether BPA can offer a section 5(c) contract
has essentially been resolved with the final rate case ROD, the remaining question is
whether the section 5(c) contract provisions are adequate. Id. MPC argues that since the
section 5(c) contract is essentially equal to the section 5(b) contract, to the extent the
section 5(b) contract is adequate, the section 5(c) contract should also be adequate. 1d.
MPC supports the proposed changes that BPA has made to the section 5(c) contract
relative to the section 5(b) contract as those necessary to efficiently administer the
contract. Id. MPC states that since BPA has acquired comments on the section 5(b)
contracts already, the decisions made regarding those contracts should be pertinent to the
section 5(c) contracts as well. Id.

PPC argues that because MPC’s ASC is not referred to, or defined in, the prototype
Settlement Agreement, BPA appears to ignore the Northwest Power Act’s requirement to
incorporate an electric utility’s ASC in determining REP benefits. PPC, REDSA:004.
BPA has not ignored MPC’s ASC in determining REP benefits. First, BPA must
determine an exchanging utility’s ASC in order to calculate the utility’s benefits under
the traditional REP. A settlement of an exchanging utility’s rights to participate in the
REP, however, does not require an actual determination of a utility’s ASC because, for
example, there may not be actual ASCs in effect at the time of a settlement and
forecasted ASCs must be used. Fundamentally, BPA must determine the appropriate
consideration for a utility’s agreement to waive participation in the REP. This
consideration may consider, in part, forecasted future REP benefits, which can be based
on a formal determination of a utility’s ASC or a forecast of a utility’s ASC.
Furthermore, a utility’s ASC need not be included as a provision in a Settlement
Agreement or a Block Sales Agreement. It is something that is considered by BPA in
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determining REP eligibility and benefit determinations, but these determinations are not
required to be made in a contract provision. BPA has made these determinations in the
process of developing the proposed Settlement Agreement, as explained in great detail in
this ROD. As discussed in greater detail below, BPA has reviewed MPC’s ASC at great
length in developing BPA’s proposed Settlement Agreement offer and has determined
that it supports MPC’s receipt of REP and Settlement Agreement benefits.

In most of the past 20 years, exchanging utilities” ASCs were readily available because
the utilities were active participants in the REP. BPA would forecast utilities” ASCs in
BPA'’s rate cases for purposes of determining BPA’s prospective REP costs for a coming
rate period. The record in BPA’s 2002 power rate case established forecasted ASCs for
exchanging utilities for the period of FY 2002-06. In the rate case, an exchanging
utility’s ASC forecast was typically based on the costs included in its last approved ASC
Report signed by the Administrator. Boling and Doubleday, WP-02-E-BPA-30, at 5.
Such costs were then adjusted to account for inflation, power purchases, and resource
additions, and applied to forecasted loads for future periods to calculate the forecasted
ASC. Id. Because of Residential Exchange Termination Agreements, BPA no longer
receives cost and load data from utilities through ASC filings as was previously required
and provided under the RPSAs. Id. BPA therefore used a variety of data sources and
approaches to determine ASCs. Id.

BPA'’s first step in developing ASCs was to identify which of BPA’s many public agency
and 10U customers might have ASCs that would be high enough to ensure positive
exchange benefits and should therefore be evaluated in detail. 1d. at 6. Utilities that
executed Residential Exchange Termination Agreements that extend through 2011 were
eliminated. Id. BPA then determined a proxy for the new PF Exchange rate. Id.
Utilities” ASCs would need to exceed this rate in order to receive positive exchange
benefits. Id. In developing the proxy rate, BPA noted that the section 7(b)(2) rate test
triggered in BPA’s 1996 rate case, and the 1996 PF Exchange rate was 32.7 mills/kWh.
Id. BPA then reviewed some of the fundamental elements of the 1996 section 7(b)(2)
rate test to determine whether it was likely that the trigger for the PF-02 rate period
would be similar, and therefore the PF Exchange rate would be similar. Id. BPA noted
that BPA’s generation costs after revenue credits had remained relatively flat since the
1996 rate case; that exchanging utilities” ASCs were increasing over time; and that the
value of reserves credit for the DSIs had diminished. Id. These factors suggested that the
new trigger amount and the new PF Exchange rate would likely be at least as high as the
previous trigger amount and 1996 PF Exchange rate. Id. Based on ASCs that were
current or forecasted at the time the Residential Exchange Termination Agreements were
negotiated, BPA assumed that PSE, PGE, the Pacific Power and Utah Power Divisions of
PacifiCorp, and MPC might have relatively high ASCs. Id.

To forecast ASCs for PacifiCorp (the Pacific Power and Utah Power Divisions), PSE,
PGE, and MPC, BPA developed a Microsoft Excel-based model to replace the ASC
forecasting function that was performed by a mainframe computer model in BPA’s

1996 rate case. Id. at 7. The starting point expense data used as the basis for forecasting
rate period ASCs were essentially the same data used in BPA’s 1996 rate case. Id. Plant
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replacement factors were adjusted to reflect the most current five years of plant
retirement activity, and expenses were adjusted using current escalators. Id. In addition,
given possible industry restructuring and uncertain market conditions, BPA assumed for
ASC forecasting purposes that utility load growth would be satisfied with purchased
power. Id. at 7-8. Such purchases were assumed to be at 28.1 mills/kWh, BPA’s forecast
of five-year flat-block purchases, plus a transmission charge. Id. at 8. The testimony of
Oliver et al., WP-02-E-BPA-20, describes the derivation of the five-year flat-block price
forecast. Id. See also ROD section 10.11. This forecast of market prices is appropriate
because exchanging utilities will make long-term purchases to meet load growth. Boling
and Doubleday, WP-02-E-BPA-30, at 7. Even though market prices have increased
recently, this would be a factor that would increase an exchanging utility’s purchased
power costs, and thus ASC, and make it even more likely to participate in the REP. BPA
based the transmission charge on the PTP rate (currently $1.00 per kW-month), which
was assumed to increase to $1.48 per kW-month in BPA’s next TBL rate case. Id. The
$1.48 rate was assumed to be constant through FY 2010. Id. BPA then assumed an
energy loss rate of 2 percent and flat delivery. 1d. Converting these adjustments to an
energy-only charge resulted in a rate of 2.07 mills/lkWh. Id. BPA then assumed that the
foregoing energy losses were valued at 28.1 mills/kWh, resulting in a cost of
transmission with losses of 2.63 mills/lkWh in FY 2002. Id. The load forecast for MPC
was based on utility forecasts submitted to BPA in March 1998. Id. MPC’s forecasted
average ASC in BPA’s 2002 rate case for the five-year rate period was approximately 35
mills/lkWh. This is very close to BPA’s PF Exchange Program rate of approximately 36
mills/lkWh. When higher market prices of 42 mills/kWh are added to the calculation,
MPC’s forecasted ASC rises to an average of 37.7 mills/lkwWh. This is nearly two mills
higher than BPA’s PF Exchange Program rate and would make MPC eligible to receive
REP benefits. BPA, however, must also review additional information that could affect
MPC’s ASC during the rate period.

In December 1999, MPC concluded the sale of its existing hydroelectric facilities and its
existing thermal plants to PP&L Montana. MPC retained ownership of the contract rights
to its PURPA resources. MPC received from PP&L Montana a right to receive power in
the amount of its existing loads through June 2002. After that date, MPC will be required
to purchase all of its power on the wholesale power market. MPC will be required to
purchase both its capacity and energy needs. Purchase of its capacity needs would be
expected to increase the market price for its energy purchases from 42 mills/kWh to
43.72 mills/kWh.

BPA has recalculated MPC’s ASC based on its generation sale and purchase from PP&L
Montana. BPA has removed the generation production plant, generation plant
replacements, generation plant additions, operations and maintenance expenses for
thermal plants, and fuel costs from its calculation; reduced the amount of general plant,
accumulated depreciation, cash working capital, materials and supplies, return on
investment, depreciation expense, and taxes attributable to generation; and eliminated
surplus revenues. BPA has replaced these expenses with purchase power costs from
PP&L Montana equal to BPA’s calculated ASC for FY 2002 for the period through June
2002. BPA then assumed that MPC must purchase its power needs from the market in
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excess of its PURPA resources after June 2002. When higher market prices of 43.72
mills/lkWh are added to the calculation of MPC’s ASC to replace MPC’s hydroelectric
and thermal resources, MPC’s forecasted ASC rises to an average of 48.25 mills/lkWh.

While MPC’s foregoing ASC is clearly high enough for MPC to qualify for REP benefits
and for an in-lieu transaction (because the cost of a market power in-lieu resource is less
than MPC’s ASC for the five-year in-lieu period), MPC’s ASC could be even higher
during the rate period. BPA used the current ASC Methodology for its rate case forecasts,
but the methodology could be revised during the rate period. Indeed, as noted elsewhere
in this ROD, BPA will be conducting regional discussions during the rate period
regarding whether the 1984 ASC Methodology should be revised. If the methodology is
revised and exchanging utilities are allowed to exchange greater costs, this would
increase their ASCs and exchange benefits. Id. The IOUs have advocated a return to
BPA’s 1981 ASC Methodology, which, if adopted, would significantly increase
prospective REP benefits. When BPA moved from the 1981 ASC Methodology to the
1984 ASC Methodology, the ASCs for exchanging utilities were reduced by an average
of 26 percent. Assuming that moving back to the 1981 ASC Methodology were to
increase ASCs by an average of 26 percent, this would substantially increase exchange
benefits. For example, a rough calculation of MPC’s ASC, assuming reversion to terms
of the 1981 ASC Methodology, but not reflecting higher purchased power costs, results
in an ASC of 44.0 mills/kWh for the Montana jurisdiction. A rough calculation of
MPC’s ASC, assuming reversion to terms of the 1981 ASC Methodology, and also
reflecting higher purchased power costs and the sale of MPC’s existing hydro and
thermal generation, results in an ASC of 60.8 mills/lkWh for the Montana jurisdiction.
MPC would clearly be eligible for REP benefits under BPA’s 2002 PF Exchange
Program rate and equally eligible for an in-lieu transaction. Thus, while PPC argues that
BPA has ignored MPC’s ASC, the foregoing analysis demonstrates BPA’s thorough
review of MPC’s ASC in determining eligibility for REP benefits and in-lieu
transactions.

PPC argues that because MPC has sold all of its resources to PP&L Montana, it is not
clear that MPC is an electric utility with an ASC qualifying it for REP benefits. PPC,
REDSA:004. PPC argues that MPC is removing itself from the electric utility business,
which would disqualify it from receiving REP benefits. 1d. BPA disagrees with these
arguments and believes it is reasonable to include a forecast of settlement benefits to
MPC for a number of reasons. For example, PPC fails to note a number of significant
points regarding MPC. First, under Montana law, by default MPC continues to 2002 to
supply retail load or consumers that do not elect to purchase from other suppliers. Mont.
Code Ann. 88 69-8-201(1)(b); 69-8-201(3); & 69-8-103(25). In addition, the law allows
the MPSC to extend to 2004 the transition period wherein MPC would likely continue as
the default supplier. Mont. Code Ann. 8 69-8-201(2)(a). In addition, the State of
Montana has passed a statute establishing a default supplier that will serve residential
loads. Mont. Code Ann. § 39-19-101 to 315. While MPC or another entity may become
the default supplier under that statute at any time, there is no requirement to establish a
default supplier under that statute until the end of the transition period under the Montana
restructuring statute. Mont. Code Ann. § 39-19-103. Where MPC is the default supplier,
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it would be an exchanging utility serving residential load during the rate period. It
would, therefore, be a proper participant in an exchange settlement.

Also, it is BPA’s understanding that MPC plans to become a subsidiary of Touch
America and sell the company stock for the subsidiary to new owners. Sale of the
company through a stock sale would transfer the existing obligations of the company
under Montana statutes to the new owner. Montana’s restructuring statute requires MPC
or its successor to provide a default supply service during a transition period through
2002. The public service commission may extend such transition period until 2004 under
the statute. While the public service commission is authorized by a subsequent statute to
appoint another entity as the default supplier other than MPC, they are not required to
make such appointment until the end of the transition period in the restructuring statute.
Furthermore, BPA disagrees with PPC that MPC has made it clear by its actions that
MPC or its successor will not be serving residential load during the period starting
October 1, 2001. While MPC management has made clear its obligation to change
managers and owners of MPC, the successors to the company will have the obligation to
serve the current residential consumers of MPC. There is a likelihood that the PSC will
ultimately select the owner of the distribution system, i.e., MPC’s successor, as the
default supplier for MPC’s current residential consumers. MPC notes that the sale of
MPC is no different than the sale of either PGE or PacifiCorp, and no one has questioned
the rights of those utilities’ customers to REP benefits. MPC, IOURESEXC:004. MPC
notes that this is because there is no reason to question these customers’ rights. 1d. MPC
argues that it does not matter who owns the serving utility, but rather that the utility is
serving eligible load. 1d. BPA believes MPC still represents the interests of MPC’s
residential consumers under Montana statutes until it transfers ownership of the company.
Also, there are still many unresolved issues around the sale of the company that could
result in the sale not being closed.

MPC still has obligations to its residential consumers under Montana law. BPA has no
evidence that MPC does not intend to fulfill those obligations. It is reasonable for BPA
to believe that MPC or any successor will meet the needs of the residential consumers of
Montana. Further, the eligibility of a successor to MPC to receive benefits under the
REP is a statutory question. BPA believes the intent of Congress under section 5(c) is
that benefits of the FCRPS are intended to flow to residential consumers. Congress
established the REP in a manner that the benefits flowed to those consumers through their
electricity supplier. BPA believes that “Pacific Northwest electric utilities” for purposes
of section 5(c) are those entities serving the residential and small farm loads of the region
as authorized by state law or order of the applicable state regulatory authority. BPA sees
no intent of Congress to exclude residential consumers from receiving the benefits of the
FCRPS based on how a state structures its electric power industry, and no evidence to
conclude that any successor to MPC would be ineligible to receive REP settlement
benefits. There is no evidence that residential consumers of MPC will cease to exist or
that those consumers will not be eligible for benefits under the REP. BPA believes MPC
still represents the interests of MPC’s residential consumers under Montana statutes until
it transfers ownership of the company. MPC is still capable of entering a contract on
behalf of those consumers.
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In addition, MPC notes that it presently serves most of the eligible load in its distribution
service territory. Id. It presently acquires the full power needs of its eligible load through
a full requirements contract and Qualifying Facility contracts. Id. MPC argues that,
therefore, for the purposes of entering into either an RPSA or a Settlement Agreement on
behalf of its customers, it meets the definition of an eligible utility. Id. MPC notes that
when full competition begins in the state of Montana, the MPSC will have selected a
default supplier that will have the obligation to serve. Id. MPC argues that the
possibility that MPC may not be selected as default supplier at some point in the future in
no way compromises MPC's residential customers' rights under the Northwest Power
Act. Id. MPC notes that the role of an eligible utility will appropriately flow to whatever
entity is serving eligible load in the future whether the supplier is the default supplier or a
competitive supplier. 1d. MPC notes that the settlement contract has been structured to
accommodate this eventuality. Id.

MPC notes that in BPA’s 2002 power rate case, both the DSIs and the PPC questioned
the right of MPC to sign a Settlement Agreement with BPA for several reasons based on
their perceptions of the restructuring process taking place in Montana. Id. MPC notes that
BPA correctly concluded in its ROD that: "MPC still has obligations to its residential
consumers under Montana law. BPA has no evidence that MPC does not intend to fulfill
these obligations. It is reasonable for BPA to believe that MPC or any successor will
meet the needs of the residential consumers of Montana.” Id. MPC notes that it has
made explicit statements to this effect in its communications regarding the sale of the
utility, and the MPSC is obligated to ensure that this is in fact the case. Id. MPC notes
that at the present moment MPC is serving these loads and therefore has a right to enter
into the Settlement Agreement on behalf of its customers. 1d.

PPC argues that an ASC is necessary to determine whether an in-lieu transaction is
allowable and it is not clear that MPC’s updated ASC, given BPA'’s latest expectations of
its cost of power acquisitions, would allow for an in-lieu transaction. PPC, REDSA:004.
Section 5(c)(5) of the Northwest Power Act provides:

Subject to the provisions of sections 839b and 839d of this title, in lieu of
purchasing any amount of electric power offered by a utility under
paragraph (1) of this subsection, the Administrator may acquire an
equivalent amount of electric power from other sources to replace power
sold to such utility as part of an exchange sale if the cost of such
acquisition is less than the cost of purchasing the electric power offered by
such utility.

16 U.S.C. § 839c(c)(5) (1994 & Supp. 111 1997). As noted previously, BPA forecasted
MPC’s ASC in BPA’s 2002 power rate case and used this forecast for purposes of
making an initial proposal regarding the proper consideration that should be provided by
BPA for MPC’s waiver of its rights to participate in the REP. As noted in BPA’s July 28,
2000, letter, BPA noted in BPA’s 2002 power rate case that a number of utilities were
expected to have an ASC that exceeded BPA'’s forecast of the cost of an in-lieu resource.
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One of those utilities was MPC. BPA also forecasted the cost of purchasing from the
wholesale power market in BPA’s rate case. This forecasted market price was less than
MPC’s expected ASC. These forecasts were established in a formal evidentiary
proceeding where all parties had an opportunity to address any issue regarding the ASC
forecasts and forecasted market/in-lieu resource prices. BPA’s determinations are
documented at great length in BPA’s 2002 Final Power Rate Proposal, Administrator’s
ROD, WP-02-A-02, and the supporting record. Based upon these forecasts, MPC’s
forecasted average ASC for the rate period was approximately 35 mills/lkWh. BPA’s
forecasted five-year flat-block price forecast was 28.1 mills’/kWh. Because MPC’s
forecasted ASC was close to BPA’s PF Exchange Program rate and the IOUs had
challenged that rate, which could potentially reduce the rate and thereby allow MPC to
exchange, BPA felt that a proposed Settlement Agreement with MPC was appropriate.
BPA, however, needs to review changed circumstances in evaluating its earlier
conclusions. As discussed in greater detail above and below, BPA’s subsequent review
makes MPC’s REP and in-lieu eligibility much more clear.

As noted previously, PPC argues that given BPA’s latest expectations of its cost of power
acquisitions, it is not clear that MPC would qualify for an in-lieu transaction. PPC,
REDSA:004. BPA recently noted that market prices had become more volatile and were
on an upward trend. Current market prices for a five-year flat block of power are around
42 mills/kWh. Since the time BPA developed its rate case forecast, MPC has sold its
existing hydroelectric and thermal generation. MPC will be required to purchase most of
its capacity and energy needs from the wholesale market. Purchase of power at a higher
load factor reflecting its capacity needs will result in higher costs than purchases of flat
blocks of power. BPA forecasts MPC’s ASC reflecting higher market prices and the sale
of MPC’s existing hydro electric and thermal generation to be 48.25 mills/lkWh. BPA’s
forecasted in-lieu resource cost for the same period is 42 mills’lkWh. Again, because the
cost of the in-lieu resource is lower than MPC’s forecasted ASC, BPA may in-lieu MPC
for up to its entire residential and small farm load during the rate period. 16 U.S.C. 8§
839c(c)(5) (1994 & Supp. 111 1997).

Furthermore, the issue of MPC’s eligibility to receive REP benefits cannot be based on
ASC forecasts alone. The I0Us are contesting a number of assumptions BPA made in
developing the proposed PF Exchange Program rate. MPC, IOURESEXC:004. In
determining REP benefits, exchanging utilities receive the difference between their ASC
and BPA’s PF Exchange rate. If BPA retains those assumptions and the IOUs
successfully challenge that rate, the rate could be reduced and exchange benefits
increased. Id. In the case of MPC, if the IOUs’ rate case arguments were successful on
appeal, BPA’s PF Exchange Program rate would be far below MPC’s forecasted ASC,
resulting in substantial REP benefits for MPC’s residential and small farm consumers.
BPA must consider such factors when determining the proper consideration for an IOU’s
waiver of its right to participate in the REP. PPC also argues that by reviewing its 2002
wholesale power rates, BPA has admitted that BPA’s rate case forecasts, including the
possibility of an in-lieu transaction with MPC, are incorrect. PPC, REDSA:004. PPC is
concerned that BPA not weaken its financial position and expose public power utilities to
additional financial risk by offering new generous deals to other entities. Id. PPC’s

Page 149
Record of Decision



arguments are not convincing. BPA'’s recent review of its wholesale power rates noted
that market prices had become more volatile and were on an upward trend. This does not
mean that BPA’s rate case conclusion of a possible in-lieu transaction with MPC is
incorrect. For example, as noted previously, higher market prices and greater market
purchases mean a much higher ASC for MPC, which makes MPC eligible for greater
REP benefits and also makes MPC more vulnerable, not less vulnerable, to an in-lieu
transaction. Furthermore, an in-lieu transaction with MPC also would not weaken BPA’s
financial position or expose public power utilities to additional financial risk by offering
a generous new deal. First, BPA’s settlement proposal for MPC is not a “generous new
deal.” BPA’s proposed REP settlement with MPC has been considered by BPA since the
inception of BPA’s Power Subscription Strategy, subject to BPA’s confirmation that
MPC would be eligible for such a settlement by meeting all applicable criteria. BPA’s
settlement with MPC was assumed in BPA’s 2002 power rate case, thereby reflecting the
costs of the MPC settlement in BPA’s proposed 2002 power rates. Those rates met
BPA’s goal of not increasing rates for BPA’s preference customers during the rate period.
Furthermore, the proposed MPC settlement would not weaken BPA’s financial condition
because the total amount of settlement benefits proposed for MPC is relatively small.
MPC’s allocation of settlement benefits is 24 aMW for the five-year rate and contract
period, of which only 13 aMW would be provided in power, out of a total of 1900 aMW
of 10U settlement benefits. This is also only 13 aMW out of BPA'’s total power sales to
all customers of approximately 11,000 aMW. In addition, BPA is reviewing rate options
such as a revised Cost Recovery Adjustment Clause in order to protect BPA’s financial
condition. Foregoing BPA’s proposed settlement with MPC would have virtually no
effect on BPA’s financial condition.

Decision

BPA will offer limited Settlement Agreement power sales to MPC under section 5(c)(5) of
the Northwest Power Act. BPA does not intend its conclusions regarding an in-lieu
transaction for MPC to provide any precedential effect either in support of, or opposed
to, BPA’s development of an In-Lieu Policy.

XIIl. SETTLEMENT FOR JULY 1, 2001, THROUGH SEPTEMBER 30, 2001

Issue

Whether BPA should provide benefits to regional IOUs’ residential and small farm
consumers for the period between June 30, 2001, and September 30, 2001.

Parties’ Positions

Current RPSAs and REP settlement agreements are only effective through June 30, 2001.
PSE, IOURESEXC:018. BPA’s new RPSAs and Settlement Agreements will not be
effective until October 1, 2001. Id. PSE argues that provision must be made for
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residential and small farm benefits for IOUs during the “gap” period from June 30, 2001,
through September 30, 2001. Id.

BPA’s Position

BPA should negotiate a settlement of REP benefits with the IOUs for the period from
June 30, 2001, through September 30, 2001. BPA should propose and limit settlements
to those 10Us that were actually receiving benefits under the REP or Residential
Exchange Termination Agreements (PSE, PGE, and PacifiCorp) during the current rate
period.

Evaluation of Positions

PSE states that inasmuch as REP benefits (or settlement benefits) of PSE and other IOUs
continue only through June 30, 2001, provision must also be made for residential and
small farm benefits for those utilities during the “gap” between June 30, 2001, and
September 30, 2001. PSE, IOURESEXC:018. PSE argues that benefits during this
three-month period should be no less than a pro rata amount based on the 1996 (i.e., pre-
settlement) REP benefits. 1d. PSE argues that this is consistent with BPA’s proposed
preference rates for FY 2002-2006, which are in fact more favorable to the preference
agencies than the PF rates in effect for 1996 and subsequent years. 1d. BPA agrees that it
is appropriate to settle the amount of REP benefits in the “gap” for those I0Us that are
actually receiving benefits under the REP or through Residential Exchange Termination
Agreements during the current rate period. While PSE argues that BPA should provide
not less than $26.5 million of benefits to PSE for the three-month period, BPA does not
agree with PSE’s proposal. BPA does not believe it makes any sense to establish a
settlement for a three month period in 2001 based on a pro rata amount of the negotiated
benefits for the period from October 1, 1996, through June 30, 2001. The average system
costs of the utilities have changed between 1996 and 2001. Also, the amount of
residential and small farm loads for each of the utilities varies by quarter. In addition, the
benefits provided to the utilities during the first year of the settlement were based on a
one-time allocation by Congress of benefits under the REP. See H.R. Rep. No. 104-293,
at 92 (1995). BPA believes the negotiated settlement amounts should be based on the
facts that exist for each utility during the relevant three-month period in 2001. BPA does
not expect to receive any requests for participation in the REP from other 10Us during
this period. BPA will therefore develop a proposal based on BPA’s estimate of the IOUs’
respective ASCs during this period and BPA’s 1996 PF Exchange Rate, which is in effect
during this period.

Contrary to PSE’s claims, BPA does not believe its proposed rates for preference
customers for FY 2002-2006 have any bearing on a settlement of the REP for the “gap”
period. The PF Preference rate is not used in the determination of REP benefits. Further,
IOUs’ purchases of power from BPA in the REP are made at the PF Exchange rate, not
the PF Preference rate.
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Decision
BPA will negotiate monetary REP settlement payments for PSE, PGE and PacifiCorp for
the three-month period from July 1, 2001, through September 30, 2001.
XIV. SETTLEMENT AGREEMENT SECTION-BY-SECTION REVIEW
A. General Issues
Issue
Whether the Settlement Agreements should be limited to five-year terms.

Parties’ Positions

PSE argues that the term of all Subscription contracts, including the Settlement
Agreement, should be limited to a short duration, i.e., no longer than five years. PSE,
IOURESEXC:018.

BPA’s Position

In BPA’s Power Subscription Strategy, BPA proposed that it would offer five-year and
10-year contracts to all customers, including the IOUs, in settlement of the IOUs’ rights
to request REP benefits under section 5(c) of the Northwest Power Act.

Evaluation of Positions

PSE argues that the term of all Subscription contracts, including the Settlement
Agreement, should be limited to a short duration, i.e., no longer than five years. PSE,
IOURESEXC:018. One of the goals of the BPA’s Subscription Strategy is to spread the
benefits of the FCRPS as broadly as possible, with special emphasis given to the
residential and rural consumers of the region. BPA’s Power Subscription Strategy
proposed that would offer five-year and 10-year contracts to all customers, including the
IOUs’ Settlement Agreements. BPA'’s five-year offer guarantees 1,900 aMW in benefits
for the first five years and provides no guarantee of a specific benefit amount in the next
five years. Under the 10-year contract offer, BPA is offering and guaranteeing 1,900
aMW of power and financial benefits for the FY 2002-2006 rate period and 2,200 aMW
of intended power benefits for the FY 2007-2011 rate period. These different term
options provide the IOUs with choices to best fit their individual needs and expectations
for the coming five- and 10-year periods. The IOUs, however, are not obligated to sign a
10-year contract with BPA. Furthermore, BPA’s Power Subscription Strategy notes that
having power sales contracts of varying terms makes good business sense because it
reduces BPA’s exposure to future revenue cliffs. See Power Subscription Strategy, at 18-
19. In other words, if all contracts expire at the same time, BPA has no knowledge of
which loads will return for the coming rate period. On the other hand, if some contracts
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are in effect through the first rate period and into the second, BPA has a known base in
determining its power supply and other responsibilities for the second period.

Decision

BPA will offer regional IOUs Subscription Settlement Agreements for five-year and 10-
year terms.

B. Section 1. Term
Issue

Whether rate protections, extension rights and renewal rights available to other
customers should be made available to the I0Us in the Settlement Agreements.

Parties’ Positions

Avista and PSE argue that rate protections, extension rights and renewal rights available
to other customers should be available to customers under this Agreement. Avista,
IOURESEXC:001; PSE, IOURESEXC:018. Avista and PSE argue that failure to include
this provision would be arbitrary and unreasonable. Id.

BPA'’s Position

BPA has provided the 10Us with virtually identical rate protections to those provided
other customers purchasing the same type of power product, and BPA has not included
extension rights or renewal rights in any BPA power sales contracts.

Evaluation of Positions

Avista and PSE argue that rate protections, extension rights and renewal rights available
to other customers should be available to customers under this Agreement. Avista,
IOURESEXC:001; PSE, IOURESEXC:018. BPA has included rate protections in the
IOU Block Sales Agreement that are virtually identical to the rate protections offered to
other customers for the same product. Section 1(c) of Exhibit A to the IOU Block Sales
Agreement provides:

“Lowest RL Rate” means the lowest applicable cost-based power rate
provided under the applicable RL rate schedule as applied to «Customer
Name»’s Contracted Power purchases under this Agreement at 100
percent annual load factor. The Lowest RL Rate shall be selected by
«Customer Name» from the RL rate that are available and from which the
Parties agree «Customer Name» is eligible to purchase under at the time
«Customer Name» makes its selection as specified in this exhibit.
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This is virtually the same language provided in Section 1(c) of the Priority Firm Power
Block Power Sales Agreement, which references the “Lowest PF Rate.” Similarly,
Sections 3(a) and 3(b) of Exhibit A to the IOU Block Sales Agreement provide:

@) Right to Lowest RL Rates

«Customer Name» is contractually guaranteed through
« » the Lowest RL Rates established in a
successor BPA power rates proceeding for its RL Contracted Power
purchases under this Agreement. This section shall not be construed to
waive, alter, or amend any right that «Customer Name» may have under
applicable statutes.(Drafter’s Note: Insert the actual Expiration Date
from section 1 of the body of this Agreement.)

(b) Revisions to Residential Load Firm Power Rates

BPA agrees that the 5-Year Rates available to «Customer Name»
consistent with this exhibit shall not be subject to revision during their
respective terms, except for the application of a Cost Recovery
Adjustment Clause as provided in the applicable RL applicable rate
schedule and GRSPs and this Agreement.

This is virtually the same language provided in Sections 3(a) and 3(b) of the Priority Firm
Power Block Power Sales Agreement, which reference the “Lowest PF Rate.” These rate
protections contractually guarantee that BPA will offer the Lowest RL Rates developed
in successor rate proceedings through the term of the Agreement. BPA has not included
extension rights or renewal rights in any BPA power sales contracts. References to the
“lowest rate,” of course, do not mean that a utility can review the actual prices paid by
individual utilities and select the lowest price paid by a utility due to, for example, its
particular load characteristics or other characteristics. Instead, it is a reference to the
applicable rate that applies to the type of sale being made for the type of customer being
served.

Decision

Rate protections, extension rights and renewal rights available to other customers have
been made available to the IOUs in the Settlement Agreements.

C. Section 2. Definitions
Issue

Whether the definitions in the Settlement Agreement should be amended as proposed by
the commenting parties.
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Parties’ Positions

Avista and PSE propose adding a clarifying phrase (“during the term of this Agreement”)
to the definition of “Contract Year.” Avista, IOURESEXC:001; PSE, IOURESEXC:018.

PSE suggests adding a definition for “Deemer Account,” as it is referenced in the
Agreement. PSE, IOURESEXC:018

Avista proposes adding definitions for “Expiration Date” and “Extension Election Date,”
allowing the utility access to more favorable contract provisions in the future. Auvista,
IOURESEXC:001.

Avista and PSE argue that the “Residential Load (RL) Rate” should be the WP-02 RL
Rate for the first five Contract Years and should be a rate no greater than the Lowest PF
Rate at 100% load factor thereafter. Avista, IOURESEXC:001; PSE, IOURESEXC:018.

BPA’s Position

BPA'’s positions on the proposed changes are contained in the “Evaluation of Positions”
section below.

Evaluation of Positions

Avista and PSE’s suggested clarifying phrase (“during the term of this Agreement”) to
the term “Contract Year” is appropriate because it further clarifies the definition to note
that the terms of the Settlement Agreement apply only to Contract Years within the term
of the Settlement Agreement.

PSE’s suggested definition for “Deemer Account” is appropriate because it clarifies a
significant term that is used in the Settlement Agreement. PSE’s proposed definition is
also consistent with the Deemer Account mechanism previously used by BPA in the
administration of the REP.

Avista’s proposal to add definitions for “Expiration Date” and “Extension Election Date”
is not appropriate. These definitions would add uncertainty to the effective term of the
settlement. BPA has repeatedly maintained that the IOUs must settle all issues under
existing legislation regarding implementation of the REP. A 10-year settlement of the
IOU’s REP benefits under the Northwest Power Act should be a 10-year settlement.
BPA has, however, agreed to provide the 10Us the ability to terminate their Settlement
Agreements within 30 days of FERC’s interim approval of BPA’s wholesale power rates
that are effective October 1, 2001. This provision allows IOUs the option to proceed
with the RPSA instead of the Settlement Agreement if BPA revises the rates for such
period in a manner an 10U finds unacceptable.

Avista’s and PSE’s proposal that the “Residential Load (RL) Rate” should be the WP-02
RL Rate for the first five Contract Years and should be a rate no greater than the Lowest
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PF Rate at 100% load factor thereafter is not necessary and not appropriate. BPA’s
proposed RL rate, including any additional cost recovery features as applicable, already
will be the rate in effect for the first five years of the Settlement Agreement as presently
drafted. BPA cannot say that the RL rate for the second five years will be no greater than
the Lowest PF Rate. BPA will not know the levels of the RL and PF Preference rates
until BPA has concluded its next relevant rate case. As noted in this ROD, BPA’s rates
must be established in a section 7(i) hearing and must be consistent with BPA'’s statutory
rate directives.

Decision

BPA will include proposed changes to the definitions in the Settlement Agreements
consistent with the foregoing discussion.

D. Section 3: Satisfaction of Section 5(c) Obligations and Settlements of
Disputes

Issue

Whether the Settlement Agreement section on satisfaction of section 5(c) obligations and
settlement of disputes should be amended to allow 10Us to preserve their rights in the
event of successful challenges to the Settlement Agreement.

Parties’ Positions

Auvista argues that the provisions regarding satisfaction of section 5(c) obligations and
settlements of disputes needs additional language to ensure that Avista’s rights to address
the RPSA are preserved in the event that the Settlement Agreement is successfully
challenged. Avista, IOURESEXC:001.

PSE argues that the Settlement Agreement should specify that, until all potential
challenges to the Settlement Agreement have been waived or dismissed, an IOU may
make and advance any argument, in any applicable forum, to protect its rights under the
Settlement Agreement or its alternative rights in the event the Settlement Agreement is
successfully challenged. PSE, IOURESEXC:018. PSE argues that this provision is
necessary to allow the IOUs to respond to any attack on the Settlement Agreement or the
basis of the Settlement Agreement on appeal. PSE or any other IOU must have the right
to establish all alternatives to the Settlement Agreement. Id.

BPA’s Position

BPA’s Power Subscription Strategy states that one of the conditions of the Settlement
Agreement is that the 10Us will waive the right to request further benefits under section
5(c) of the Northwest Power Act for the term of their Agreement.
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Evaluation of Positions

Avista and PSE argue that the provisions regarding satisfaction of section 5(c) obligations
and settlements of disputes needs additional language to ensure that the IOUs’ rights to
address the REP are preserved in the event that the Settlement Agreement is successfully
challenged. Avista, IOURESEXC:001; PSE, IOURESEXC:018. Section 3(a) of the
Settlement Agreement provides that the benefits provided under the Agreement satisfy all
of BPA’s obligations during the contract period under or arising out of section 5(c) of the
Northwest Power Act. This includes, for example, issues regarding the ASC
Methodology, the RPSA, ASC Reports, issues regarding the development of the PF
Exchange Program rate, and other issues related to the REP. BPA understands the
concerns of the 10Us regarding the possibility that the Settlement Agreement might be
held invalid on appeal, even though BPA believes that the Settlement Agreement is quite
reasonable and is consistent with applicable law. Absent any ability to challenge BPA’s
decisions regarding the REP, BPA recognizes that the customers of the 10Us would
potentially receive no benefits under the REP for the period both parties thought the
Settlement Agreement would be in effect.

To address this issue, BPA has modified the Settlement Agreement to include language
providing that, should the Settlement Agreement be held invalid, the IOUs’ section 5(c)
rights will be preserved (see Settlement Agreement Section 3(b)). Additional language
reflects that both BPA and the IOUs agree to negotiate in good faith a new mutually
satisfactory agreement, if possible, in satisfaction of the IOUs’ section 5(c) rights (see
Settlement Agreement Section 3(c)). In the event that the Settlement Agreement is
upheld, the IOUs agree that they would not be permitted to benefit from the results of any
of their challenges to REP-related issues.

Decision
The Settlement Agreement section on satisfaction of section 5(c) obligations and
settlement of disputes will be amended to allow IOUs to preserve their rights in the event
of successful challenges to the Settlement Agreement.

E. Section 4. Settlement Benefits
Issue
Whether the Settlement Agreement should make all power products available to regional
IOUs; whether each 10U should be able to specify the monetary benefits for each year;
and whether monetary benefits in the second five years should be determined by a

comparison of the market price to the RL rate.

Parties’ Positions

PSE argues that all of the various power products available to preference customers
should be available, at an 10U’s option, under the Settlement Agreement. PSE,
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IOURESEXC:018. PSE argues that an 10U should be able to specify the portion of
benefits under the Agreement provided as monetary benefits for all Contract Years. Id.
PSE argues that during the term of the Settlement Agreement after the first five Contract
Years, an IOU should be able to elect monetary benefits and should have the option to
have its monetary benefits determined by the amount, if any, by which the market price
of power to meet residential load is greater than the cost of such power at the Lowest

PF Rate. Id.

The OPUC supports and appreciates the contract language in Section 4(b)(2) of the
Settlement Agreement that provides for consultation between the 10U and BPA
regarding the amount of power offered by BPA for the time period October 1, 2006,
through September 30, 2011. OPUC, IOURESEXC:014. Allowing for communication
and cooperation between the IOU and BPA will aid a smooth implementation of the
second five-year contract period. Id. The OPUC notes that consultation will also allow
the OPUC the opportunity to consider the BPA offer given its statutory responsibility
under Oregon's SB 1149. Id.

BPA’s Position

The Settlement Agreement is BPA'’s offer to settle the IOUs’ rights under section 5(c) of
the Northwest Power Act. The Settlement Agreement is an offer of a specific amount
and shape of power, and monetary benefits. The Settlement Agreement power sale offer
is properly limited and should not make all power products available to the 10Us.
Individual 10Us should not be able to specify the monetary benefits for each year.
Monetary benefits in the second five years should be determined by a comparison of
BPA'’s then-current rate case market price forecast to the RL rate.

Evaluation of Positions

PSE argues that all of the various power products available to preference customers
should be available, at an 10U’s option, under the Settlement Agreement. PSE,
IOURESEXC:018. PSE ignores that the power sale is a component of a settlement offer.
Regional parties worked for years in developing BPA’s Power Subscription Strategy.
Through extensive public processes, BPA determined to offer a flat-block of power as the
power component of the Settlement Agreement. This type of power sale, in conjunction
with monetary benefits, provides the proper consideration for the IOUs’ settlement of
their rights under section 5(c) of the Northwest Power Act. Other types of power sales
would impose different costs on BPA, costs that were not forecasted in BPA’s 2002 rate
case in order to establish rates to recover all of BPA’s total system costs. While the
power component of the Settlement Agreement is a flat block, the flat block power is
provided to the 10Us on the same terms and conditions as a sale of the same product to a
preference customer, except for applicable rate schedules, which are statutorily
prescribed to be different. Even with regard to rates, however, the prices for a flat block
purchase under the different RL and PF rate schedules are the same for IOU Settlement
Agreement participants and for preference customers.
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PSE argues that an 10U should be able to specify the portion of benefits under the
Settlement Agreement provided as monetary benefits for all Contract Years. PSE,
IOURESEXC:018. This argument is not convincing. BPA is offering the Settlement
Agreement to all of the regional 10Us. These utilities, under PSE’s proposal, would each
be able to change the amount of power and monetary benefits in each of the five initial
contract years. This would place BPA in the exceptionally difficult position of not
knowing whether it would have to acquire resources to meet the IOUs’ power requests or,
having acquired such resources, not being able to use them because one or more IOUs
later chose not to purchase power under the settlement. This would also create an
administrative nightmare for BPA. Each of the seven IOUs, in each of the initial five
contract years, would have two options for which BPA would be forced to immediately
adapt. Instead, BPA has proposed that that the IOUs would submit requests to BPA and
the amount of power and monetary benefits would be set for the initial five years of the
contract through an equitable allocation method. Section 4(b)(2) of the Settlement
Agreement provides for consultation between individual 10Us and BPA regarding the
amount of power offered by BPA for the time period October 1, 2006, through September
30, 2011.

PSE argues that during the term of the Settlement Agreement after the first five Contract
Years, an 10U should be able to elect monetary benefits and should have the option to
have its monetary benefits determined by the amount, if any, by which the market price
of power to meet residential load is greater than the cost of such power at the Lowest

PF Rate. PSE, IOURESEXC:018. BPA offered in its Power Subscription Strategy to
provide an amount of firm power and an amount of monetary benefits during the first five
years of the Subscription period. During the second five years BPA agreed to try to
provide all power deliveries. If BPA were unable to provide power deliveries, BPA
stated it would provide monetary compensation. See Power Subscription Strategy, at 9.
PSE argues for a different settlement than BPA’s offer in the Power Subscription
Strategy in which the individual 10Us would control the distribution of the Federal
benefits. BPA is statutorily obligated to establish rates that recover, in a sound,
businesslike manner, its total costs. 16 U.S.C. 8 839e(a)(1) (1994 & Supp. 111 1997). In
order to manage its financial health, BPA must determine its ability to provide power and
monetary benefits during the second five-year period. BPA cannot place this decision
solely in the hands of the individual I0Us. It is worthy of note, however, that the IOUs
have a number of options under the Settlement Agreement to manage their power
purchases and monetary benefits. For example, Section 4(b)(2)(C) of the Settlement
Agreement provides that:

(C) Ifthe RL Rate calculated at 100 percent annual load factor for the
period from October 1, 2006, through September 30, 2011 exceeds the
Lowest PF Rate for the same 100 percent annual load factor during such
period, «Customer Name» may, by written notice to BPA within 30 days
after BPA published its power rate case ROD, notify BPA that it will
convert its entire Firm Power purchase under the Firm Power Block Power
Sales Agreement to Monetary Benefits, pursuant to section 4(c) below
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(except as provided in section 5(a)(6) below), for the remaining term of
this Agreement.

Furthermore, Section 4(c)(2)(C) of the Settlement Agreement provides, with regard to the
determination of monetary benefits in the second five-year period, that:

(C)  Exception to Use of RL Rate in Sections 4(c)(2)(A) and
4(c)(2)(B)

If, for the purposes of the formulas shown in sections 4(c)(2)(A) and
4(c)(2)(B) above, there is: (i) no RL Rate in effect; or (ii) the RL Rate
exceeds the Lowest PF Rate, then the Lowest PF Rate shall replace the RL
Rate in such formulas. Use of the Lowest PF Rate in such event shall
apply to Monetary Benefits provided in accordance with sections
4(b)(1)(B), 4(b)(2)(C), and 4(c)(2).

BPA believes that these features, while not providing the I0Us unilateral authority to
determine their Settlement Agreement benefits in the second five-year period, help to
address PSE’s concerns.

Decision

The Settlement Agreement properly limits the power product available to the I0Us under
that Agreement to a flat block power sale. It would be inappropriate for the Settlement
Agreement to permit each 10U to specify the monetary benefits for each year of the
contract period. Monetary benefits in the second five years will be determined by a
comparison of BPA’s forecasted rate case market price to the RL rate, subject to Section
4(c)(2)(C) of the Settlement Agreement.

F. Section 5. Cash Payments if Firm Power Cannot Be Delivered
Issue
Whether Settlement Agreement Sections 5(a)(1), (2), (3), (4) and (5) should include a
provision for increasing the IOUs” monthly cash payment amount by adding in an
amount expressed in MWh of any firm power reduction that may occur under the

conditions described in Settlement Agreement Section 5(a).

Parties’ Positions

PSE and Avista suggest that Settlement Agreement Sections 5(a) (1), (2), (3), (4) and (5)
should each include a sentence increasing their monthly cash payment amount by adding
in an amount expressed in MWh of any firm power reduction that may occur under the
conditions described in Section 5(a) of the Settlement Agreement. PSE,
IOURESEXC:018; Avista, IOURESEXC:001.
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The OPUC supports and appreciates the creative solutions (such as the "put right") BPA
has developed to ensure that benefits can continue to be provided in the event conditions
occur under which firm power cannot be delivered due to insufficient net requirements.
OPUC, IOURESEXC: 014. Without these provisions, the OPUC would very likely not
support the Settlement Agreement. Id.

BPA'’s Position

BPA'’s position on the proposed changes is contained in the “Evaluation of Positions”
section below.

Evaluation of Positions

As noted above, PSE and Avista suggest that Settlement Agreement Sections 5(a) (1),
(2), (3), (4) and (5) should each include a sentence increasing their monthly cash payment
amount by adding in an amount expressed in MWh of any firm power reduction that may
occur under the conditions described in Section 5(a) of the Settlement Agreement. PSE,
IOURESEXC:018; Avista, IOURESEXC:001. The Settlement Agreements provide for
both power sales, generally net requirements sales at the RL rate, and monetary benefits.
BPA, however, monitors utilities’ net requirements to ensure that they are eligible to
continue receiving net requirements power from BPA. The issue arises of how to
continue to provide benefits under the Settlement Agreement when BPA reduces an
IOU’s net requirements and thus the amount of power sold to the IOU in the Settlement
Agreement. BPA addressed PSE’s and Avista’s suggested additions to Sections 5(a) (1),
(2), (3), (4) and (5) by modifying the definitions that are in the formula in Section 5(b).
BPA has included Section 5 of the Settlement Agreement to ensure that the I0Us will
continue to receive the economic value of the Settlement Agreement in the event
conditions occur where firm power cannot be delivered to a customer. See Settlement
Agreement, Section 5(a). BPA has designed such payment to reflect the value of the
energy returned to BPA after deducting BPA’s transmission costs for remarketing the
energy. See Settlement Agreement, Section 5(b)(1). The OPUC noted that BPA had
included an increased payment to the IOUs where an 10U offered BPA a “put right” that
reduced BPA’s costs in remarketing the energy returned to BPA. See Settlement
Agreement, Section 5(b)(2). BPA also included two additional sections in Section 5(a)
where firm power sales under the Block Sales Agreement are reduced.

Decision

Settlement Agreement Sections 5(a)(1), (2), (3), (4), (5), (6) and (7) include provisions for
making monthly cash payments to the IOUs for reductions in firm power deliveries under
the Block Sales Agreement that may occur under the conditions described in Settlement
Agreement Section 5(a).
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G. Section 6. Passthrough of Benefits
Issue

Whether monetary payments should be distributed in a timely manner consistent with
terms set out in Settlement Agreement Section 6(b).

Parties’ Positions

The OPUC supports the contract language in Settlement Agreement Section 6(b) that
provides for the customer balancing account not to exceed expected payments that would
be accumulated over 180 days. OPUC, IOURESEXC:014. This provision provides the
OPUC with sufficient flexibility to meet its objectives regarding rate stability and public
policy considerations while ensuring Federal system benefits are passed through to
customers on a timely basis. 1d.

PSE and Avista suggest adding language to Section 6(b) clarifying that monetary
payments are to be distributed in a timely manner consistent with terms set out in Section
6(b). PSE, IOURESEXC:018; Avista, IOURESEXC:001.

BPA’s Position

BPA recognizes that the passthrough of firm power and monetary benefits amounts from
the 10Us to residential and small farm consumers needs to allow for fiscal and
administrative ease of implementation.

Evaluation of Positions

PSE’s and Avista’s suggested addition to Settlement Agreement Section 6(b) is
appropriate. The proposed language clarifies that the draft provisions of Section 6(b)
comprise the timely nature of the passthrough of benefits. This is consistent with BPA’s
intent to make the passthrough of benefits to the I0Us’ residential consumers as
administratively and fiscally efficient as possible.

Decision

Monetary payments will be distributed in a timely manner consistent with terms set out in
Settlement Agreement Section 6(b).

H. Section 8. Assignment
Issue

Whether the definition of Qualified Entity in the Settlement Agreement should reference
an 10U’s ability to purchase the lowest priced cost-based Federal power and whether
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Section 8(b)(4) should be amended to clarify that the amount of Firm Power determined
in Section 8(b) “to be assigned to BPA” shall be retained by BPA.

Parties’ Positions

The OPUC supports and appreciates the contract language in Section 8 that describes the
options in the event another Qualified Entity serves residential load formerly served by
the IOU. OPUC, IOURESEXC:014. However, the OPUC has a concern about whether
it has done everything it reasonably can to create checks and balances to ensure the
OPUC can act as a gatekeeper for the distribution of Federal system benefits. Id. The
OPUC proposes that the definition of Qualified Entity in the Settlement Agreements
should include the requirement that the Qualified Entity be "authorized under state law or
by order of the applicable regulatory authority to both serve all or a portion of
[<<Customer's Name>>’s] Residential Load and purchase the lowest priced cost-based
federal power on behalf of residential consumers served by distribution facilities of
investor-owned utilities in Oregon.™ Id.

PSE and Avista suggest the addition of a phrase to Section 8(b)(4) clarifying that the
amount of Firm Power determined in Section 8(b) “to be assigned to BPA” shall be
retained by BPA. PSE, IOURESEXC:018; Avista, IOURESEXC:001.

BPA’s Position

BPA believes that it is necessary to provide for the assignment of benefits in the event
that a Qualified Entity serves a residential load formerly served by an IOU. BPA does
not believe it can condition eligibility of an entity to benefits under the REP on an order
by a state commission.

Evaluation of Positions

BPA'’s definition of a Qualified Entity in Section 2(i) of the Settlement Agreement
requires that the entity be authorized under state law or by order of the applicable state
regulatory authority to serve residential and small farm loads. The Northwest Power Act
limits REP benefits to the actual amount of residential and small farm load served by a
regional utility. 16 U.S.C. 8§ 839c¢c(c)(2) (1994 & Supp. 111 1997). Once an entity has
been authorized by state law to commence serving these loads, they are a Pacific
Northwest utility under section 5(c) of the Northwest Power Act and are entitled to
benefits if they meet the other conditions of section 5(c). There is no statutory
requirement that the Qualified Entity also be "authorized under state law or by order of
the applicable regulatory authority to . . . purchase the lowest priced cost-based federal
power on behalf of residential consumers served by distribution facilities of investor-
owned utilities in Oregon.” BPA does not have the authority to exclude Qualified
Entities based on an order by a state commission if that entity is otherwise authorized to
serve residential and small farm loads in the Pacific Northwest.
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BPA has structured the proposed Settlement Agreements to require that the benefits of
the settlement be assigned to BPA if a new supplier begins serving the residential loads
of the I0OUs. BPA has allowed the states and the 10Us to develop agency relationships
allowing the incumbent utility to administer the REP on behalf of the new supplier
instead of assigning the benefits back to BPA. See Settlement Agreement, Section 8(c).
BPA has also agreed that a state may develop a program providing for distribution of
settlement benefits through a distribution utility as long as the state conditions the right to
serve residential and small farm loads on the participation of new suppliers in such
program. If a new supplier chooses to approach BPA for an RPSA instead of signing an
agency agreement, or an agency arrangement or other program is not established by an
IOU and state commission, BPA will provide an RPSA or negotiate a settlement with the
entity at that time. Section 8(c) also stipulates that agency agreements for Qualified
Entities or state programs for passthrough of benefits by a distribution utility need
approval by the 10U’s applicable state regulatory authority and BPA.

As noted above, PSE and Avista suggest the addition of a phrase to Section 8(b)(4) of the
Settlement Agreement clarifying that the amount of Firm Power determined in Section
8(b) “to be assigned to BPA” shall be retained by BPA. PSE, IOURESEXC:018; Avista,
IOURESEXC:001. The suggested revision to Section 8(b)(4) is appropriate as it clarifies
the intent that the power assigned to BPA under Section 8(b) would be retained by BPA
and not provided to another utility that might not be able to purchase power on the same
terms and conditions as the 10U.

Decision

The definition of Qualified Entity in the Settlement Agreement will not require that the
entity must be authorized under state law or by order of the applicable regulatory
authority to purchase the lowest priced cost-based Federal power on behalf of residential
consumers served by distribution facilities of IOUs in Oregon. Section 8(b)(4) will be
amended to clarify that the amount of Firm Power determined in Section 8(b) ““to be
assigned to BPA” shall be retained by BPA.

. Section 10. Conservation and Renewables Discount
Issue
Whether Section 10 of the Settlement Agreement should provide that the Conservation
and Renewables Discount (C&R Discount) applies to the IOUs” monetary benefits ““and

Firm Power Sale.”

Parties’ Positions

PSE and Avista suggest a clarification in Section 10 of the Settlement Agreement that
notes that the C&R Discount applies to the IOUs’ monetary benefits “and Firm Power
Sale.” PSE, IOURESEXC:018; Avista, IOURESEXC:001.
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BPA'’s Position

The C&R Discount is a rate mechanism designed to encourage the development of more
energy efficiency, renewable resources and new distributed energy technologies in the
Pacific Northwest. BPA believes that the C&R Discount should apply to the monetary
benefits and firm power benefits to be received by the IOUs.

Evaluation of Positions

PSE and Avista suggest a clarification in Section 10 of the Settlement Agreement that
notes that the C&R Discount applies to the IOUs’ monetary benefits “and Firm Power
Sale.” PSE, IOURESEXC:018; Avista, IOURESEXC:001. The draft Settlement
Agreement only referred to the application of the C&R Discount to the determination of
monetary benefits. The C&R Discount, however, was intended to apply to the Settlement
Agreement power sales. See BPA’s 2002 Final Rate Proposal, WP-02-A-02, Appendix 1,
Section 2.A.1.

Decision

Section 10 of the Settlement Agreement will provide that the C&R Discount applies to
the I0Us’” monetary benefits ““and Firm Power Sale.”

J. Section 11. Governing Law and Dispute Resolution
Issue

Whether the Settlement Agreement’s provisions regarding governing law and dispute
resolution should be amended.

Parties’ Positions

Avista and PSE’s comments on these issues are addressed in their IOU Block Sales
Agreement section-by-section comments.

BPA'’s Position

BPA'’s position on these issues is addressed in the section of this ROD that addresses the
IOU Block Sales Agreements.

Evaluation of Positions and Decision

Please see the section of this ROD that addresses governing law and dispute resolution
for the 10U Block Sales Agreement.
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K. Section 13. Standard Provisions
Issue

Whether the Settlement Agreement language regarding procedures for handling
confidential information provided to BPA’s PBL should be amended.

Parties’ Positions

Avista and PSE suggest changes to the Settlement Agreement language regarding
procedures for confidential information provided to BPA’s PBL. Avista,
IOURESEXC:001; PSE, IOURESEXC:018.

BPA'’s Position

Information provided by the IOUs to the PBL that is subject to nondisclosure should be
clearly marked as proprietary. The PBL will not disclose such marked material without
notifying the 10U and giving it the opportunity to prevent its disclosure under Federal
statutes.

Evaluation of Positions

Section 13 of the Settlement Agreement is standard language contained in all BPA
contracts. BPA believes the language contained in the Standard Provisions is sufficient
to protect the proprietary nature of information provided to BPA by the IOUs. The
standard language directs that information provided by the 10Us to the PBL that is
subject to nondisclosure shall be clearly marked as proprietary. The PBL will not
disclose such marked material without notifying the IOU and giving it the opportunity to
prevent its disclosure under Federal statutes. The modifications suggested by Avista and
PSE do not clarify the language significantly enough to warrant unilateral changes to
standard provision language found in all of BPA’s contracts.

Decision
The Settlement Agreement language regarding procedures for handling confidential
information provided by the IOUs to BPA’s Power Business Line is sufficient to protect
the proprietary nature of information and will not be amended.

L. Section 14. Necessary Action
Issue
Whether a new provision should be added to the Settlement Agreement indicating each

party’s willingness to take all actions necessary or appropriate to carry out the
Agreement.
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Parties’ Positions

Avista and PSE argue that a section needs to be added indicating each party’s willingness
to take all actions necessary or appropriate to enable it to carry out this Agreement.
Avista, IOURESEXC:001; PSE, IOURESEXC:018.

BPA’s Position

By entering into the Settlement Agreement, the parties have agreed to carry out the terms
of the Agreement.

Evaluation of Positions

BPA has a statutory obligation to ensure that the benefits of the REP Settlement
Agreements are provided to the residential and small farm consumers of regional 10Us.
By entering into the Settlement Agreement, both the IOU and BPA are agreeing to carry
out its terms.
Decision
It is unnecessary for a new provision to be added to the Settlement Agreement indicating
each party’s willingness to take all actions necessary or appropriate to carry out the
Agreement.

M. Section 15. Authority
Issue

Whether each party should represent and warrant that it is authorized to enter into the
Settlement Agreement and the Block Sales Agreement.

Parties’ Positions

Avista and PSE argue that each party should represent and warrant that it is authorized to
enter into the Settlement Agreement and the Block Sales Agreement and all necessary
approvals to execute this Agreement have been obtained. Avista, IOURESEXC:001,;
PSE, IOURESEXC:018.

BPA’s Position

BPA is authorized to make net requirements firm power sales to the IOUs. BPA is
authorized to enter into agreements implementing the REP. BPA is authorized to make
in-lieu power sales to exchanging utilities. BPA is authorized to enter into other
agreements, including settlement agreements.
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Evaluation of Positions

By executing the Settlement Agreement, the parties believe that they have the authority to
do so. Reiteration of that belief in the Agreement is unnecessary. The legal basis for
each party’s authority is contained in relevant state or Federal law. Such laws exist
regardless of the parties’ representations in the Agreement. BPA is authorized to make
net requirements firm power sales to the IOUs. 16 U.S.C. 8 839¢(b)(1) (1994 & Supp. 111
1997). BPA is authorized to enter into agreements implementing the REP. Id. 8 839c¢(c).
BPA is authorized to make in-lieu power sales to exchanging utilities. Id. § 839¢(c)(5).
BPA is authorized to enter into other agreements, including settlement agreements. Id. 8
832a(f); see also id. § 839f(a). There is no appreciable value in adding the suggested
section.

Decision

The parties will not be required to represent and warrant that they are authorized to
enter into the Settlement Agreement and the Block Sales Agreement.

N. Section 16. Signatures
Issue
Whether the signature section of the Settlement Agreement should be clarified.

Parties’ Positions

Avista and PSE suggest clarifications to the signature section regarding gender specificity
and the authority of the individual signing the Settlement Agreement to represent their
business or agency. Avista, IOURESEXC:001; PSE, IOURESEXC:018.

BPA'’s Position

BPA agrees that gender-specific references to each party’s signatory are appropriate.
BPA also supports a statement that an individual is authorized to sign on behalf of the
respective business or agency.

Evaluation of Positions

The suggested revisions to the Signatures Section are accepted by BPA as they clarify
that the individuals signing the Agreement are authorized to do so.

Decision

The signature section of the Settlement Agreement will be clarified as discussed above.
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XV. BLOCK SALES AGREEMENT SECTION-BY-SECTION REVIEW
A. General Comments
Issue
Whether recommended changes should be made to standard contract provisions in all
prototype contracts and whether general contract provisions applicable to all power

sales contracts should be negotiated.

Parties’ Positions

PSE and Avista argue that BPA should change a number of standard contract provisions
in BPA’s prototype contracts. PSE, IOURESEXC:018; Avista, IOURESEXC:001.

BPA'’s Position

BPA developed standard contract prototypes to minimize the cost of contract
administration and limit the shifting of cost risks among BPA’s customers.

Evaluation of Positions

Auvista argues that the changes it has recommended for a number of sections generally
apply to the standard form provisions and should be made to such provisions in all
prototype contracts. Avista, IOURESEXC:001. Avista argues that where standard form
provisions are not applicable to block sales to I0Us, Avista recommends deleting the
provision and inserting the legend “intentionally omitted” in its place. Id.

Avista and PSE argue that BPA should negotiate acceptable “General Contract
Provisions” applicable to all power sales contracts, including RPSAs, addressing topics
such as delivery of power, power quality and characteristics, rate duration, equitable
adjustment of rates, and power cost allocations. Id.; PSE, IOURESEXC:018.

BPA’s contracts have a set of standard provisions that were developed in discussions
with many of BPA’s customers and are consistent across all Subscription contracts. This
is consistent with the guidance BPA received in the public comment process on BPA'’s
Power Subscription Strategy Proposal. After the Power Subscription Strategy ROD was
published, BPA took public comment on cost recovery, uncontrollable forces and dispute
resolution language. After the public comment period, the language on these provisions
and other standard contract provisions were developed based on discussions with many
customers and were used consistently in all Subscription contracts. BPA has made a
limited number of changes to reflect the needs of specific customer groups and contracts.
Standard language helps to limit potential shifts in risk between customers and helps to
ease the burden of contract administration.
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The contract provisions on power quality and delivery of power proposed by BPA have
been modified from BPA’s historic contract language to reflect the deregulating power
industry. BPA has also explained its provisions on rate duration, equitable adjustment of
rates, and power cost allocations in BPA’s Power Subscription Strategy, Administrator’s
ROD, and BPA’s Power Subscription Strategy, Administrator’s Supplemental ROD.
PSE and Avista have identified no substantive reasons why these provisions do not
accomplish their intended purposes after several rounds of customer discussions. The
provision proposed by PSE and Avista on the use of conservation as an FBS replacement
resource was directly addressed in BPA’s 2002 Final Power Rate Proposal,
Administrator’s ROD, WP-02-A-02, Section 13.2. BPA hereby incorporates this
discussion by reference.

Avista argues that where standard form provisions are not applicable to block sales to
IOUs, the provision should be deleted and the words “intentionally omitted” used in its
place. Avista, IOURESEXC:001. While BPA has not used the language “intentionally
omitted,” BPA has deleted provisions that are not applicable to block power sales to
IOUs.

Decision
BPA determined in its Power Subscription Strategy that BPA’s Subscription contracts
should contain certain standard contract provisions. BPA also decided that contract
offers should be based on contract prototypes. BPA will address any modifications of
prototype provisions on a case-by-case basis.

B. Recitals

Issue

Whether the reference to “replacing prior contracts™ in the recital section of the
proposed Block Sales Agreement is appropriate.

Parties’ Positions

The OPUC requests clarification as to why the Block Sales Agreement replaces prior
contracts ending September 30, 2001. OPUC, IOURESEXC:014. The OPUC notes that
the Block Sales Agreement does not begin until October 1, 2001, so it is not clear why
the contract would supersede contracts that are in force prior to that date. Id.

BPA’s Position

The reference in the recitals to the Block Sales Agreement replacing previous contracts is
a means of providing historical context, for contract administration purposes, for both
parties to the Agreement. It simply makes it clear which contract is in effect.
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Evaluation of Positions

The OPUC requested clarification of the recital in the Block Sales Agreement referencing
prior power sales agreements with IOUs offered under section 5(b) of the Northwest
Power Act. OPUC, IOURESEXC:014. BPA has included the recital to identify the
proposed Block Sales Agreement as the successor contract to the current section 5(b)
power sales contracts of 10Us.

Decision

The recitals in the Block Sales Agreement properly contain the statement that such
Agreements replace prior contracts available through September 30, 2001.

C. Section 1: Term
Issue

Whether any extension or renewal option that is made available to members of other
customer classes should be made available in the Block Sales Agreement.

Parties’ Positions

PSE and Avista argue that any extension or renewal option that is made available to any
members of other customer classes should be included in the Block Sales Agreement.
PSE, IOURESEXC:018; Avista, IOURESEXC:001.

BPA'’s Position

The Block Sales Agreement is part of a settlement arrangement. Any rights to renew or
extend the Agreement beyond the initial term of the Agreement should be based on
BPA'’s determination of the appropriateness of renewing or extending the agreement
when the proposed Agreement expires.

Evaluation of Positions

BPA is unaware of any extension or renewal option in the contracts of other customer
classes. Because there are no extension or renewal rights in other proposed Subscription
contracts, it is not possible to offer such terms in the Block Sales Agreement. In addition,
BPA is offering a settlement of PSE’s and Avista’s rights to benefits under section 5(c) of
the Northwest Power Act for the term of the Agreement. Renewal rights or extensions of
such an agreement are not consistent with the structure of the settlement. The settlements
are for a specified period of time and cannot be automatically extended or renewed.
Subsequent settlement agreements would have to be negotiated between BPA and the
IOU.
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Decision
There are no extension or renewal rights in other proposed Subscription contracts that
should be applied to the Block Sales Agreement. Such provisions would also be
inappropriate given the structure of the Settlement Agreements.

D. Section 2: Definitions

Issue

Whether the definitions in the Settlement Agreement should be amended as proposed by
the commenting parties.

Parties’ Positions

Avista and PSE argue that BPA should specify that, absent consent of the customer, no
modification of the rate schedules or GRSPs will apply to purchases under the Agreement
until October 1, 2006, at the earliest. Avista, IOURESEXC:001; PSE,

IOURESEXC:018.

Avista and PSE propose adding a clarifying phrase (“during the term of this Agreement”)
to the definition of “Contract Year.” Id.

Avista and PSE suggest adding a definition for “General Rate Schedule Provisions” that
limits the scope of the GRSPs that can be established in the rate case for any Contract
Year after Contract Year 2006. Id.

Avista and PSE suggest adding a definition for “Net Requirement.” Id.

Avista and Puget suggest adding a clarifying phrase to the definition of “PBL.” Id.
Avista and PSE argue that the “Residential Load (RL) Rate” should be the WP-02 RL
Rate for the first five Contract Years and should be a rate no greater than the Lowest PF
Rate at 100% load factor thereafter. Id.

BPA’s Position

BPA'’s positions on the proposed changes are contained in the “Evaluation of Positions”
section below. BPA agrees with some of the proposed modifications of the prototype
language suggested by Avista and PSE.

Evaluation of Positions

Avista and PSE argue that BPA should specify that absent consent of the customer, no
modification of the rate schedules or GRSPs will apply to purchases under the Block
Sales Agreement until October 1, 2006, at the earliest. Avista, IOURESEXC:001; PSE,
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IOURESEXC:018. The rates that apply to Settlement Agreement power sales during the
first five years will be the rates that are established by BPA and approved and confirmed
by FERC. Customer consent is not necessary. All customers have a right to participate
in BPA’s section 7(i) hearings in the event that any modification of BPA’s rate schedules
or GRSPs occurs. 16 U.S.C. § 839¢(i) (1994 & Supp. 111 1997).

Avista and PSE suggest adding. a definition for “General Rate Schedule Provisions” that
limits the scope of the GRSPs that can be established in the rate case for any Contract
Year after Contract Year 2006. Avista, IOURESEXC:001; PSE, IOURESEXC:018.
BPA believes the GRSPs are adequately defined in Section 3 of the IOU Firm Power
Block Power Sales Agreement. More importantly, just as BPA'’s rate schedules must be
established in a section 7(i) hearing, BPA’s GRSPs are part of its wholesale firm power
rates and also must be established in a section 7(i) hearing. 16 U.S.C. § 839¢(i) (1994 &
Supp. 111 1997). Agreeing to contractually limit the scope of the GRSPs to existing
provisions would impair BPA'’s ability to establish rates in accordance with its statutory
directives. BPA cannot prejudge its next rate case and therefore cannot contractually
commit to prevent the development of new GRSPs that may be necessary in order to
establish rates that recover BPA’s costs and meet such other obligations. This can only
be determined in a formal evidentiary hearing to establish rates under section 7(i) of the
Northwest Power Act. Id.

Avista and PSE argue that the “Residential Load (RL) Rate” should be the WP-02 RL
Rate for the first five Contract Years and should be a rate no greater than the Lowest PF
Rate at 100% load factor thereafter. Avista, IOURESEXC:001; PSE, IOURESEXC:018.
The RL-02 rate is the rate that applies to power sales to I0Us under the Settlement
Agreements during the first five years. This rate was established by BPA in a formal
evidentiary hearing and has been submitted to FERC for confirmation and approval. The
proposed term of the RL-02 rate is five years. As noted previously, BPA cannot
contractually agree that it will establish a future rate for a future period at a particular
level. Such determinations can only be made at the time of development of new rates for
the new rate period as determined in a formal evidentiary hearing under section 7(i) of
the Northwest Power Act. 16 U.S.C. 8 839¢(i) (1994 & Supp. 111 1997).

Avista and PSE propose adding a clarifying phrase (“during the term of this Agreement”)
to the definition of “Contract Year.” Avista, IOURESEXC:001; PSE, IOURESEXC:018.
BPA believes it is not appropriate to modify the definition of “Contract Year” because it
is a term that is defined in standard language in all of BPA’s contracts. The language in
the contracts precisely specifies how to determine a “Contract Year.” Furthermore, the
specified term of the agreement accomplishes the intent of the suggested modification.

Avista and PSE also suggest adding a definition for “Net Requirement.” 1d. It is not
necessary to add a definition of “Net Requirement” as it is adequately defined by BPA’s
statutes, BPA’s Section 5(b)/9(c) Policy, and the terms of Exhibit C of the Agreement.
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Avista and Puget suggest adding a clarifying phrase to the definition of “PBL.” Id. Itis
not necessary to change BPA’s definition of the PBL. The recital clauses of the
Agreement already explain the role of the PBL in relation to the rest of the agency.
Decision
BPA will not place limitations in the Block Sales Agreement on BPA’s ability to modify
its rates or GRSPs. It is not necessary to modify the definitions of ““Contract Year™ or
“PBL” in the Agreement or to add a definition of Net Requirement.

E. Section 3: Applicable Rates

Issue

Whether the Block Sales Agreement should specify that the RL rate must be no greater
than the lowest cost-based power rates for BPA’s sales of preference power.

Parties’ Positions

Avista and PSE argue that BPA should include contractual guarantees limiting the level
of RL rates in comparison to rates for BPA’s sales of preference power. Avista,
IOURESEXC:001; PSE, IOURESEXC:018.

BPA’s Position

BPA cannot lawfully establish the level of the RL rate by contract or in the absence of a
formal evidentiary hearing under section 7(i) of the Northwest Power Act.

Evaluation of Positions

Avista and PSE argue that the contract should specify that the RL Rate must be no greater
than the lowest cost-based power rates for BPA’s sales of preference power, in the shape
of the Contracted Power, which is firm flat power at 100 percent load factor. Avista,
IOURESEXC:001; PSE, IOURESEXC:018. Avista and PSE also argue that the
differentials between the on-peak and off-peak pricing and energy and demand charges
must properly reflect the lower cost of service of the product offered. Id.

BPA’s Power Subscription Strategy proposed a settlement of the rights of I0OUs to
receive benefits under the REP established under section 5(c) of the Northwest Power
Act. Under that settlement, the IOUs would receive a specified amount of power at a rate
expected to be approximately equivalent to the PF Preference rate. See Power
Subscription Strategy, at 8. BPA made clear that the actual rate for power offered to the
IOUs would be established in a section 7(i) rate proceeding. See Power Subscription
Strategy, Administrator’s ROD, at 125-126. BPA cannot lawfully establish the level of
the RL rate by contract and in the absence of a formal evidentiary hearing under section
7(i) of the Northwest Power Act. 16 U.S.C. 8 839¢(i) (1994 & Supp. 111 1997). BPA has
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included language restating the intent of the Power Subscription Strategy in Exhibit A of
the IOU Firm Power Block Power Sales Agreement: “Subject to establishment in BPA'’s
rate case, and subject to BPA’s statutory requirements, the Lowest RL Rates shall be
approximately equal to the Lowest PF Rate.” See Block Sales Agreement, Exhibit A,
Section 3(c).

Avista and PSE also argue that the differentials between the on-peak and off-peak pricing
and energy and demand charges must properly reflect the lower cost of service of the
product offered. Avista, IOURESEXC:001; PSE, IOURESEXC:018. This issue can
only be addressed in a section 7(i) hearing and was addressed in BPA’s 2002 Final Power
Rate Proposal, Administrator’s ROD, WP-02-A-02. BPA will not decide this issue anew
in this forum. Instead, BPA will summarize BPA'’s rate case findings. BPA’s ROD
noted that it was clear that a 24-hour flat-block sale was precisely the type of product that
the Power Subscription Strategy envisioned would be offered to IOUs in the proposed
REP settlements. 2002 Final Power Rate Proposal, Administrator’s ROD, WP-02-A-02.
BPA concluded it should therefore charge a price that applies to such a sale. Id. This is
precisely what BPA did. In BPA’s 2002 rate case, BPA’s HLH and LLH energy rates
(for both the RL and PF Preference rates) were derived by adjusting the monthly and
diurnal energy prices from the Marginal Cost Analysis Study, WP-02-E-BPA-04, to
assure that only the revenue requirement was collected. This was done because
forecasted market energy prices would over-collect BPA's revenue requirement. 1d.
Monthly HLH and LLH energy rates from the Marginal Cost Analysis Study,
WP-02-E-BPA-04, were reduced proportionately until estimated revenues from energy
charges equaled the balance of BPA's revenue requirement. Id. During this process, the
RL rate and the revenues forecasted under the RL rate were calculated assuming a flat
annual load. 1d., citing Wholesale Power Rate Development Study Documentation,
WP-02-E-BPA-05A, at 94.

Avista and PSE imply that the 24-hour flat-block product is BPA’s least expensive and
most predictable product, because it has no hourly difference across the period of
delivery. See 2002 Final Power Rate Proposal, Administrator’s ROD, WP-02-A-02. In
BPA’s 2002 rate case, the IOUs argued that, by contrast, shaped products present
unpredictable variations in service obligations and subject BPA to market price exposure.
Id. While BPA agreed that the way a customer takes power affects the value of that
power, BPA disagreed with the IOUs’ argument that the PF Preference and RL rates are
dissimilar because of the products available under each. Id. Providing shaped
requirements service, i.e., full and partial requirements service, does cost more to serve
than a flat block. 1d. Nevertheless, the combination of the demand charge and the
product-specific billing determinant equitably recovers the costs for these services. 1d. A
flat block and a shaped load pay different effective rates that reflect the different costs to
serve. Id.

Avista and PSE imply that the PF and RL rates are based on the same demand and energy
charges despite the fact that customers receiving flat-block power under the RL rate must
incur additional costs to meet actual load. Id. As noted above, lower-valued products

purchased from BPA have lower costs than higher-valued products purchased from BPA.
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Id. Any customer, whether an IOU or preference customer, taking a flat-block product
would incur the same additional costs to meet actual load. Id. In addition, as noted
previously, the Subscription Strategy described the product that would apply to
settlements of the REP with I0Us. Id. This is a specific product with a specific rate for a
specific settlement. 1d. The rate level for the settlement sales supports the proposed
value of the settlement of the REP with regional 10Us. Id.

Decision
BPA will not contractually limit the level of the RL rate in the IOU Firm Power Block
Power Sales Agreement. Such rate determinations must be established in a section 7(i)
rate proceeding. BPA will not revisit power rate case issues in this proceeding. In the
event such issues should be addressed in this proceeding, BPA hereby adopts BPA’s 2002
Final Power Rate Proposal, Administrator’s ROD, and the record compiled in that
proceeding.

F. Section 4: RL Firm Power Products
Issue

Whether the 10Us should be able to purchase a power product other than a flat block of
power under the IOU Firm Power Block Power Sales Agreement.

Parties’ Positions

Auvista argues that the Settlement Agreement power sales should not be limited to flat
blocks of power. Avista, IOURESEXC:001. Avista also argues that IOUs should be
eligible for the same products offered to preference customers. Id.

BPA’s Position

BPA has offered a flat block of power to the IOUs at the RL rate as part of its settlement
of the REP. In addition to such settlement sales, IOUs may buy any requirements
product that a public utility may buy (except Slice) at BPA’s New Resources Firm Power
(NR) rate, where the IOU can meet the resource characteristics for the product.

Evaluation of Positions

Avista and PSE argue that power deliveries for IOUs’ residential and small farm
customers pursuant to the Settlement Agreement should not be limited to flat blocks of
power, uniform for the term of the contract. Avista, IOURESEXC:001; PSE,
IOURESEXC:018. Avista and PSE argue that such a shape does not reflect the shape of
IOUs’ residential and small farm loads. Id. Avista and PSE argue that, in general, IOUs
should be eligible to buy the same products offered to preference customers subject to the
same terms and conditions. Id. First, it must be noted that BPA’s proposed Subscription
settlement sales to I0Us are part of a settlement offer and are thus more limited than
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general net requirements power sales. These proposed power sales were consistently
described in BPA’s Power Subscription Strategy. BPA’s Power Subscription Strategy, at
9, notes that:

In subscription, BPA proposes a settlement [of the REP] in which
residential and small farm loads of the I0Us will be assured access to the
equivalent of 1,800 aMW of Federal power for the 2002-2006 period. Of
this amount, at least 1,000 aMW will be met with actual BPA power
deliveries. The remainder may be provided through either a financial
arrangement or additional power deliveries, depending on which approach
is more cost-effective for BPA.

BPA and each 10U will negotiate the physical and financial components
of the Subscription amount, by year, in the negotiated subscription
settlement contracts. Any cash payments will reflect the difference
between the market price of power forecasted in BPA’s rate case and the
rate used to make such Subscription sales. The actual power deliveries for
these loads will be in equal hourly amounts over the period. . ..

The Power Subscription Strategy, Administrator’s ROD, also states that:

BPA is also making an offer to the I0OUs for settlement of the REP
comprised of a specified amount of power and monetary payments. The
terms and conditions of the settlement proposal are prescribed in order to
establish what BPA feels is an appropriate value for the settlement of the
REP. Thus, most of the service alternatives available to preference
customers continue to be available to the 10Us under traditional
requirements contracts and rate schedules. The Subscription settlement
power sales, however, are available only under the prescribed conditions.

Power Subscription Strategy, Administrator’s ROD, at 45. The Power Subscription
Strategy ROD then notes that “the actual power deliveries for the residential and small
farm loads of 10Us will be in equal hourly amounts over the contract period.” Id.

In addition, the Power Subscription Strategy ROD states:

Some parties argue that BPA should show flexibility in the shape of the
sales to the 10Us for their residential and small farm consumers. In
determining the shape of sales to the IOUs, however, BPA must view the
shape of all BPA sales to customers and the impact of the shape of such
sales on BPA’s system. BPA anticipates meeting substantial loads of
preference customers which have shaping needs throughout the year.
BPA cannot operate as economically or efficiently as desired if all loads
have changing load shapes. There are operational benefits to BPA of
customers taking energy around the clock, all year, without a significant
amount of variation. Because BPA desires to operate its system
efficiently, BPA is making this shape available to the IOUs. This will
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enable BPA to make direct power sales to the IOUs for their residential
and small farm consumers while at the same time meeting the operational
need of selling a significant flat-block of energy to regional loads.
Further, BPA observes that its service to residential and small farm loads
will be only a portion of the utility’s total load, and such loads have
baseload needs that BPA would be able to serve in this manner. Itis
important to note that the IOUs may request shaping services or other
power products from BPA under the applicable rate schedule.

Power Subscription Strategy ROD, at 46. It is therefore clear that a 24-hour flat-block
sale was precisely the type of product that the Power Subscription Strategy envisioned
would be offered to IOUs in the proposed REP settlements.

In summary, BPA has only offered a flat block of RL power as part of the REP
Settlement Agreements. The IOUs are eligible to buy power in excess of their RL
settlement power with the same products offered to preference customers (except Slice),
subject to the same terms and conditions. These products, however, must be purchased at
BPA’s NR rate. BPA does not believe it can offer the Slice product to IOUs. See Power
Subscription Strategy, Administrator’s ROD, at 88; see also 2002 Final Power Rate
Proposal, Administrator’s ROD, WP-02-A-02.

PSE argues that if it elects a product other than the Block Sales Agreement (RL Only),
the Block Sales Agreement draft should be replaced with a form of agreement
appropriate for the product. PSE, IOURESEXC:018. BPA will replace the Block Sales
Agreement draft with a new form of agreement when PSE tells BPA which product it
wishes to buy.
Decision
BPA is only offering flat blocks of power at the RL rate as part of its proposed settlement
of the REP. 10Us may buy any requirements product (except Slice) offered to preference
customers at the NR rate and subject to the same terms and conditions.

G. Section 4(b): RL Firm Power Product

Issue

Whether 10Us should be able to specify whether to take firm power or monetary benefits
in the second five years of a 10-year settlement.

Parties’ Positions

Avista and PSE believe BPA should offer a settlement allowing the IOUs to choose
whether to take power or money in the second five years. Avista, IOURESEXC:001;
PSE, IOURESEXC:018.
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BPA'’s Position

BPA'’s proposed Settlement Agreement allows BPA to determine whether firm power or
monetary benefits are offered during the second five years.

Evaluation of Positions

Avista and PSE argue that Section 4(b) of the Settlement Agreement should specify that
the customer may elect to receive monetary benefits instead of power deliveries after the
first five contract years under the Block Sales Agreement. Avista, IOURESEXC:001;
PSE, IOURESEXC:018. BPA’s Power Subscription Strategy states that BPA intends
that Settlement benefits to the IOUs in the second five years will be power deliveries.
See Power Subscription Strategy, at 9. The proposed Settlement Agreement states that
BPA will notify the IOUs by October 1, 2005, of the amount of firm power deliveries in
the second five years. See Settlement Agreement, Section 4(b)(2)(A). BPA needs to
retain this option because it will be trying to obtain sufficient resources to provide power
deliveries to I0Us during the second five years. Providing an option to I0Us to not take
power BPA may have acquired to serve them would expose BPA to potential financial
risk. It would also make acquisition of power for those deliveries more difficult and
would potentially frustrate the goal of the Power Subscription Strategy to provide power
to 10Us for their residential and small farm consumers.

Decision
BPA will not provide an option for the I0Us to unilaterally elect to take monetary
benefits instead of power offered by BPA during the second five years of the Settlement
Agreement. Monetary benefits, however, may be part of the benefits provided during the
second five years, depending on circumstances affecting BPA’s ability to provide the
intended power.

H. Section 7: Delivery
Issue
Whether Section 7 of the Block Sales Agreement should provide for reimbursement to the
IOUs for additional costs associated with the delivery of Contracted Power to customer

points of delivery.

Parties’ Positions

PSE argues that BPA should pay the cost of congestion on the regional transmission
system for power sales under the Settlement Agreement. PSE, IOURESEXC:018.
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BPA'’s Position

BPA’s PBL is not offering a delivered product to any customer. Transmission costs of
BPA’s power from its generators to any given customer’s distribution load will be paid
by the customers.

Evaluation of Positions

PSE argues that Section 7 of the Block Sales Agreement should provide for BPA to
reimburse the customer for any additional costs to the customer for delivery of
Contracted Power to points of delivery on the customer's distribution system, in excess of
BPA's unconstrained main grid wheeling charge. PSE, IOURESEXC:018. BPA’s PBL
is not offering a delivered product to any customer. Transmission costs for delivery of
BPA’s power from its generators to any given customer’s distribution load will be paid
by the customers. BPA makes its requirements power products available to customers at
points of receipt (PORs) located at BPA’s generators or points where BPA purchases
power. The IOUs were informed of their PORs on August 1, 2000. BPA has not
included any congestion costs or network transmission costs in its power rates and
believes those costs should be paid by the loads in a deregulated energy environment.

Decision

BPA will not reimburse customers for congestion costs and the costs of ancillary services
necessary to deliver BPA power to a customer’s loads.

. Section 7(c): Delivery of Firm Power — Points of Receipt
Issue
Whether scheduling firm power purchased under the Block Sales Agreement to a
customer’s distribution system is required by law and whether this requirement places

unnecessary costs on consumers.

Parties’ Positions

Auvista argues that the provisions requiring Avista to schedule firm power purchased
under the Block Sales Agreement to its distribution system is not required by law and
places unnecessary costs on the consumers the settlement is designed to benefit. Avista,
IOURESEXC:001.

BPA'’s Position

Power purchased under section 5(b)(1) of the Northwest Power Act must be used to serve
a customer’s retail load. 16 U.S.C. § 839¢c(b)(1) (1994 & Supp. 111 1997).
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Evaluation of Positions

Avista argues that Section 7(c) of the Block Sales Agreement is inappropriately
restrictive in mandating that transmission schedules be made to points of delivery on the
customer’s distribution system. Avista, IOURESEXC:001. Avista argues that by
mandating that the customer shall have no flexibility under its transmission contract with
BPA’s Transmission Business Line, BPA’s PBL is forcing the customer to bear increased
transmission expenses under certain operating conditions. 1d. Avista argues that this
restriction has the unintended effect of increasing costs to be borne by retail customers
for whom the Block Sales Agreement is intended to benefit, and may be perceived to be
inappropriate collusion between BPA'’s business lines in order to increase BPA’s
transmission revenues. Id.

Auvista states that it understands that BPA intends this restriction to assure that firm power
delivered under the Block Sales Agreement is used to serve firm retail load. Id.
However, Avista feels that gaining this assurance by mandating delivery restrictions is
not possible unless the delivered power to the retail consumer is unbundled, which would
be in direct violation of Section 6(d) of the Settlement Agreement. Id. Avista argues that
the assurance that the delivered power is used to serve firm retail load comes from the
fact that the firm power is within the customer’s net requirement. Id. Avista notes that
the firm power block purchase under the Settlement Agreement is to be solely for the use
and benefit of residential and small-farm consumers; this requirement is fully and
appropriately covered in the “passthrough of benefits” section of the Settlement
Agreement. Id. Incorporating delivery restrictions in the Block Sales Agreement
undermines the “passthrough of benefits” provisions of the Settlement Agreement and
appears to be inappropriate collaboration between BPA’s business lines for purposes of
increasing BPA’s transmission revenues. 1d.

In response to these arguments, power purchased under section 5(b)(1) of the Northwest
Power Act must be used to serve a customer’s retail load. 16 U.S.C. § 839c(b)(1) (1994
& Supp. 111 1997). The provisions of Section 7(c) of the Block Sales Agreement are
required as a result of unbundling BPA’s power and transmission businesses. Under
previous BPA contracts, power would be delivered by BPA to the customer’s distribution
system. Under BPA’s Subscription contracts, BPA has placed that obligation on the
customer. BPA does not specify the method the customer chooses to wheel the power to
its loads. BPA has simply placed the requirement on the customer to actually take the
power to its loads. The current administrative deregulation of the electric power markets
has not changed BPA’s governing statutes, which require requirements power to be used
to serve retail loads. There is no foundation for Avista’s ad hominem accusations of
collaboration.

Decision

BPA will retain the requirement to wheel Subscription power to the customer’s
distribution system.
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J. Sections 9(b) and 9(c): Billing and Payment

Issue

Whether receipt of payment should be required by BPA by the 20™ day after the issue
date of the bill and whether payment should be required on disputed bills. In addition,
whether BPA should charge a greater interest rate for late payment than is provided for
refunds of disputed amounts.

Parties’ Positions

PSE argues for a different due date for payments and that BPA should lower its late
payment charge. PSE, IOURESEXC:018.

BPA’s Position

Section 9 of the Block Sales Agreements on Billing and Payment is a standard contract
provision. PSE’s arguments do not provide a basis to change BPA'’s standard billing
practices, which apply to all parties.

Evaluation of Positions

PSE argues that receipt of payment should not be required by BPA by the 20th day after
the issue date of the bill. PSE, IOURESEXC:018. PSE suggests that receipt of payment
should be required by no sooner than the 20th day after the date of receipt of the bill. 1d.
PSE argues that with respect to disputed bills, payments should not be required with
respect to amounts as to which there is a good faith dispute. 1d. PSE also argues that the
draft Block Sales Agreement provides for a late payment charge at a greater rate than
provided for refunds by BPA of disputed amounts. Id. PSE argues that there is no basis
for BPA charging and paying different interest rates in those two instances. Id.

BPA requires payment after 20 days of issuance of the bill because the customer has
received the service and its obligation to pay for the service should not be tied to the
customer’s receipt of its bill, a factor unknown to BPA. Differences in receipt times
would also result in differences in BPA’s planned dates of receiving payment. Through
BPA'’s proposed procedure, the customer knows the services it received and
approximately how much it will need to pay. With regard to PSE’s second argument,
BPA requires payment of disputed bills in order to ensure the consistent receipt of
revenues that are required to pay BPA’s costs. Absent such a provision, parties could
simply dispute their bills and BPA would receive no revenue for the period needed to
resolve the dispute. Such periods could take months or years and seriously interfere with
BPA’s cash flow. Furthermore, under PSE’s proposal, a customer could essentially
borrow money from BPA by creating a billing dispute. In response to PSE’s third
argument, BPA requires a substantial late payment charge to avoid becoming a bank. If
there were no late payment charge, customers could simply avoid making payments to
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BPA and would suffer no penalty for such inaction. The late payment charge provides
customers an incentive to make prompt payments to BPA, thereby assisting the agency’s
cash flow and ability to pay its costs. The late payment charge is at a greater rate than
provided for refunds by BPA of disputed amounts. BPA established a higher charge for
late payments to remove any incentive for customers to withhold payment when they
have cash flow or credit problems by claiming a dispute. BPA expects them to pay their
bills on time and will refund their money with interest if a dispute is resolved in their
favor. The foregoing provisions regarding payment have been used by BPA for at least
20 years and have worked effectively.

Decision

BPA’s proposed standard billing procedures are appropriate.
K. Section 11: Cost Recovery

Issue

Whether the Cost Recovery Adjustment Clause (CRAC) should be uniformly applied to all
BPA power sales.

Parties’ Positions

Avista and PSE argue for uniform application of any CRAC. Auvista, IOURESEXC:001;
PSE, IOURESEXC:018.

BPA'’s Position

BPA has developed standard language on cost recovery that is included in all contracts.
The establishment of any CRAC is a matter for a section 7(i) rate hearing and cannot be
prescribed by contract.

Evaluation of Positions

Avista and PSE argue that any CRAC should be uniformly applied to all BPA power
sales and this same principle applies to any refunds of BPA power rates under a reverse
CRAC or otherwise. Avista, IOURESEXC:001; PSE, IOURESEXC:018. BPA has
developed a standard provision for all BPA power contracts regarding the CRAC. This
provision states: “BPA may adjust the rates for Contracted Power set forth in the
applicable power rate schedule during the term of this Agreement pursuant to the Cost
Recovery Adjustment Clause in the 2002 GRSPs, or successor GRSPs.” However, the
manner in which a CRAC is applied to BPA’s power sales is a ratemaking issue that must
be established in a formal evidentiary hearing under section 7(i) of the Northwest Power
Act. 16 U.S.C. 8§ 839%¢(i) (1994 & Supp. 111 1997). Indeed, this issue was recently
addressed in BPA’s 2002 Wholesale Power Rate Adjustment Proceeding, Administrator’s
ROD, WP-02-A-02, Section 7.3.
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Decision

BPA will not include contract provisions describing the implementation of CRAC. The
CRAC was established by BPA in BPA’s 2002 wholesale power rates and GRSPs.

L. Section 12: Uncontrollable Forces
Issue

Whether the uncontrollable forces language in the Block Sales Agreement should require
parties to settle labor disputes; whether it should require that certain events are
automatically uncontrollable forces or “may”” be uncontrollable forces; and also whether
BPA should change "any order of an administrative officer”” to "any order of a
governmental regulatory authority,” to be clear that an order of BPA or the Department
of Energy does not release BPA or the Department of Energy from its contractual
obligations.

Parties’ Positions

PSE argues that no party should be required to settle a labor dispute to remove an
uncontrollable force. PSE, IOURESEXC:018. PSE also argues that events identified as
uncontrollable forces in the Block Sales Agreements do not automatically qualify as such
forces. Id. PSE also believes BPA should clarify that BPA or the Department of Energy
cannot order BPA to impair its performance under the Agreement as an uncontrollable
force. Id.

BPA’s Position

BPA agrees with PSE that nothing in the Block Sales Agreement should be construed to
require a party to settle a strike or labor dispute. BPA agrees that events identified as
uncontrollable forces may not be uncontrollable forces. BPA agrees that it cannot release
itself from its contractual obligations. BPA is unaware of any authority of the
Department of Energy to impair BPA’s ability to perform its agreements.

Evaluation of Positions

PSE argues that the standard provision addressing "Uncontrollable Forces™ should not
require any party to settle a labor dispute. PSE, IOURESEXC:018. BPA agrees with
PSE that the Uncontrollable Forces language does not require settlement of a labor
dispute.

PSE argues that the standard provision should not imply that certain events are
automatically “Uncontrollable Forces,” but rather that they “may” be Uncontrollable
Forces. 1d. BPA agrees that any event must be evaluated against the contract standard of
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an uncontrollable force. While identified events are often uncontrollable forces, there
may be instances when such an event does not meet the contract standard.

PSE argues that the reference to "any order of an administrative officer” should be
revised and clarified to "any order of a governmental regulatory authority.” Id. This
makes it clear that an order of BPA or the Department of Energy does not release BPA or
the Department of Energy from its contractual obligations. Id. BPA should not be
excused from its contractual obligations by any order of BPA or the Department of
Energy. Id. BPA agrees that it cannot order itself to fail to perform under its contracts
and create an uncontrollable force. BPA is currently unaware of any DOE regulatory
authority that would allow DOE to order BPA not to perform its contracts. BPA,
however, cannot contractually guarantee what authority Congress may provide DOE to
affect BPA’s actions during the term of the Agreement.

BPA'’s language on uncontrollable forces is standard language that is included in all
contracts. BPA does not see a need to change the language based on PSE’s comments
because BPA has clarified the language through the foregoing discussion.
Decision
BPA’s proposed language on uncontrollable forces is appropriate.

M. Section 13: Governing Law and Dispute Resolution
Issue
Whether the Block Sales Agreement correctly refers to existing law, whether standard
dispute resolution provisions are necessary, and whether use of the CPR Institute of

Dispute Resolution rules, procedures and neutrals is appropriate.

Parties’ Positions

Avista and PSE argue that the governing law provision should be amended to clarify that
the reference to Ninth Circuit jurisdiction is simply a reference to existing law and not a
choice of forum provision. Avista, IOURESEXC:001; PSE, IOURESEXC:018.

Avista and PSE argue that standard dispute resolution provisions are necessary for
administrative ease and to avoid some customers being offered more favorable dispute
resolution provisions than others. Id.

Avista and PSE argue that BPA’s proposed exclusive use of the CPR Institute of Dispute
Resolution rules, procedures and neutrals should be changed. 1d.
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BPA'’s Position

The governing law provision does not provide parties a choice of forum but notes,
consistent with law, that exclusive jurisdiction for review of BPA’s final actions and the
implementation of those actions currently lies in the United States Court of Appeals for
the Ninth Circuit. Standard dispute resolution provisions are necessary for administrative
ease and to avoid some customers being offered more favorable dispute resolution
provisions. BPA’s proposed exclusive use of the CPR Institute of Dispute Resolution
rules, procedures and neutrals is appropriate.

Evaluation of Positions

Avista and PSE argue that the governing law provision should be amended to clarify that
the reference to Ninth Circuit jurisdiction is simply a reference to existing law and not a
choice of forum provision. Avista, IOURESEXC:001; PSE, IOURESEXC:018. The
governing law provision does not provide parties a choice of forum but notes, consistent
with law, that exclusive jurisdiction for review of BPA’s final actions and the
implementation of those actions currently lies in the United States Court of Appeals for
the Ninth Circuit. 16 U.S.C. 8 839f(e)(5) (1994 & Supp. 111 1997).

Avista and PSE argue that standard dispute resolution provisions are necessary for
administrative ease and to avoid some customers being offered more favorable dispute
resolution provisions than others. Avista, IOURESEXC:001; PSE, IOURESEXC:018.
Avista and PSE argue that BPA should provide customers with several standard dispute
resolution provisions providing different options, any of which each of BPA’s customers
may select for insertion in the agreement. Id. Avista and PSE argue that, most
importantly, BPA should not, unless specifically agreed to and waived by a party,
displace or limit a party’s right to litigate any dispute in a court of proper jurisdiction. Id.
Consequently, Avista and PSE argue that one option for dispute resolution should be a
standard provision identifying the courts as the jurisdiction for resolution of contract
disputes under the Subscription contracts (other than final actions establishing rates in a
7(i) process, which rates are incorporated by reference into a Subscription contract). Id.
BPA agrees that standard dispute resolution provisions are necessary for administrative
ease and to avoid some customers being offered more favorable dispute resolution
provisions. Avista and PSE’s proposal, however, does not implement this principle but
rather violates this principle. If BPA provided customers with several standard dispute
resolution provisions providing different options, any of which each of BPA’s customers
could select for insertion in the Agreement, the Agreements would be more difficult to
implement administratively and would result in different customers having different
dispute resolution rights.

Avista and PSE argue that BPA’s proposed exclusive use of the CPR Institute of Dispute
Resolution rules, procedures and neutrals should be changed. Id. Avista and PSE argue
that the rules and procedures are not readily available, accessible or widely recognized as
commercial arbitration procedures. Id. Avista argues that the CPR Institute advocates
the use of industry executives rather than retired judges or others as neutrals in a dispute.
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Id. BPA’s power sales contracts have specified the use of the CPR institute procedures
for the past five years in both public agency and DSI contracts. The CPR Institute
offered a more flexible process for its arbitrations as well as world-recognized experts on
their utility panel. Customers that have used its service have not objected to its
procedures or expertise. The IOUs have not purchased power under their requirements
contracts from BPA and were not interested in amendments that incorporated the CPR
Institute provisions. There is no particular legal requirement to use one service or
another, but the CPR Institute service has worked well. A better result would not
necessarily be achieved from either another service or having more lawyers or judges on
the arbitrator selection panel. BPA believes industry executives are well-suited to resolve
disputes in the electric utility industry.

Decision

The governing law provision does not provide parties a choice of forum but notes,
consistent with law, that exclusive jurisdiction for review of BPA’s final actions and the
implementation of those actions lies in the United States Court of Appeals for the Ninth
Circuit. Standard dispute resolution provisions are necessary for administrative ease
and to avoid some customers being offered more favorable dispute resolution provisions.
BPA’s proposed exclusive use of the CPR Institute of Dispute Resolution rules,
procedures and neutrals is appropriate.

N. Section 14(b): Insufficiency and Allocations
Issue

Whether BPA’s application of insufficiency provisions should trigger a cash payment
under the Settlement Agreement.

Parties’ Positions

Avista and PSE argue that insufficiency should result in conversion of Settlement
Agreement power benefits to Settlement Agreement monetary benefits. Avista,
IOURESEXC:001; PSE, IOURESEXC:018.

BPA’s Position

BPA agrees with PSE and Avista that amounts of RL power provided under the
Subscription Settlement Agreements should result in a cash payment if BPA is unable to
deliver the power due to insufficiency.

Evaluation of Positions

Avista and PSE argue that insufficiency should result in conversion of power benefits to
monetary benefits. Avista, IOURESEXC:001; PSE, IOURESEXC:018. BPA agrees and
has included section 5(a)(3) in the Settlement Agreement. BPA offered the IOUs an
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amount of power in settlement of their rights under section 5(c) of the Northwest Power
Act. If BPA cannot deliver the power promised in the settlement, BPA should make cash
payments in lieu of the power delivery.

Decision

BPA has modified the Settlement Agreement to provide a cash payment instead of power
sales if BPA invokes its insufficiency provisions.

0. Section 14(c): Priority to Pacific Northwest Customers
Issue

Whether Section 14(c) should be modified to include only the first three sentences of
section 9(c) of the Northwest Power Act.

Parties’ Positions

Avista and PSE argue that “[o]nly the first three sentences of section 9(c) should be
included [in Section 14(c) of the Block Sales Agreement] because only the first three
sentences pertain to BPA’s statutory obligation to afford priority to Pacific Northwest
customers.” Avista, IOURESEXC:001; PSE, IOURESEXC:018.

BPA’s Position

The first three sentences of section 9(c) of the Northwest Power Act are not the only
provisions of section 9(c) relating to priority to Pacific Northwest customers. The
reference to the entirety of section 9(c) is appropriate.

Evaluation of Positions

Avista and PSE argue that “[o]nly the first three sentences of section 9(c) should be
included [in Section 14(c) of the Block Sales Agreement] because only the first three
sentences pertain to BPA’s statutory obligation to afford priority to Pacific Northwest
customers.” Avista, IOURESEXC:001; PSE, IOURESEXC:018. This argument is
factually incorrect. Sections 9(c) and 9(d) of the Northwest Power Act relate directly to
regional preference. 16 U.S.C. 88 839f(c) & (d) (1994 & Supp. 111 1997). While the first
three sentences of section 9(c) refer to regional preference, the following sentences also
expressly discuss fundamental regional preference issues. These issues include the
establishment of the electric power requirements of any Pacific Northwest customer,
conservation or retention of energy to meet regional loads, and sales of surplus as
replacement for excluded energy. See sections 3(b) & (d) of the Regional Preference Act,
16 U.S.C. 88 837b(b) & (d) (1994 & Supp 111 1997). Similarly, section 9(d) of the
Northwest Power Act regards that sales from non-Federal resources must not increase the
amount of firm power the Administrator is obligated to provide to any customer. 16
U.S.C. § 839f(d) (1994 & Supp. 111 1997). See also 16 U.S.C. § 837b(b). In summary,
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the provisions of section 9(c) and 9(d) of the Northwest Power Act relate to regional
preference and are properly referenced in the Block Sales Agreement.

Decision

Section 14(c) of the Block Sales Agreement properly references the entirety of sections
9(c) and 9(d) of the Northwest Power Act.

P. Section 14(e): Use of Regional Resources
Issue

Whether BPA should include a contractual provision requiring customers to report their
export of regional resources.

Parties’ Positions

Avista and PSE argue that BPA should not include a contractual provision requiring the
reporting of the export of regional resources. Avista, IOURESEXC:001; PSE,
IOURESEXC:018.

BPA’s Position

BPA'’s Section 5(b)/9(c) Policy requires customers to self-report their export of regional
resources. Unless a customer follows the procedures required by the Section 5(b)/9(c)
Policy when exporting resources, BPA is required by law to reduce the amount of Federal
firm power it sells to that customer. Because BPA’s Section 5(b)/9(c) Policy relies on
self-reporting by customers, BPA’s contract for the sale of Federal power is the only
means for requiring customers to make such reports.

Evaluation of Positions

Avista and PSE argue that Section 14(e) of the Block Sales Agreement, which includes a
provision requiring customers to report their export of regional resources, is too broad
and unnecessary and should be deleted. Avista, IOURESEXC:001; PSE,
IOURESEXC:018. BPA believes this provision is essential to implement its Section
5(b)/9(c) Policy because BPA is required by law to reduce the amount of Federal firm
power it sells to that customer if the customer exports its regional resources instead of
using it to serve its own load. This provision is standard in all of BPA’s Subscription
firm power contracts.

PSE argues that BPA's PBL should not have access to valuable confidential commercial
information about utility power marketing activities. PSE, IOURESEXC:018. BPA
agrees that it is important to provide protections regarding access to confidential
commercial information supplied by the IOUs. However, BPA must receive the required
information in order to comply with its statutory responsibilities regarding sales of net
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requirements power. This issue was addressed in negotiations between BPA and the
IOUs and any information that a customer believes is confidential can be supplied under
a confidentiality agreement restricting its release within BPA. See Block Sales
Agreement, Section 15(c).
Decision
The Block Sales Agreement provision that requires the reporting of exports of regional
resources is both necessary and appropriate. Confidential information can be supplied
to BPA under a confidentiality agreement.

Q. Section 14(f): Section 5(b) Purchases
Issue

Whether customers should be entitled to multiple contracts under section 5(b) of the
Northwest Power Act.

Parties’ Positions

Avista and PSE argue that section 14(f) of the Block Sales Agreement should state that
other agreements for a customer’s purchase of power pursuant to section 5(b) of the
Northwest Power Act are not precluded. Avista, IOURESEXC:001; PSE,
IOURESEXC:018.

BPA’s Position

A customer is statutorily entitled to one power sales contract at a time under section
5(b)(1) of the Northwest Power Act. 16 U.S.C. 8 839¢(b)(1) (1994 & Supp. 111 1997).

Evaluation of Positions

Avista and PSE argue that Section 19(f) of the Block Sales Agreement should state that
other agreements for a customer’s purchase of power pursuant to section 5(b) of the
Northwest Power Act are not precluded. Avista, IOURESEXC:001; PSE,
IOURESEXC:018. BPA believes that customers have no statutory right to multiple
contracts for their service under section 5(b)(1) of the Northwest Power Act. As
explained in BPA’s Section 5(b)/9(c) Policy, Administrator’s ROD, at 42, Avista’s and
PSE’s proposal would require BPA to administer numerous contracts that all related to
the same purpose: meeting the portion of a customer’s loads not met by its own
resources. This would be unnecessarily burdensome to BPA in the administration of its
many power sales contracts.
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Decision

The Block Sales Agreement will not include a contract provision allowing multiple
section 5(b) contracts. All section 5(b) purchases must be made under a single contract.

R. Section 15(c): Information Exchange and Confidentiality
Issue

Whether BPA should be required to use separate staff from those involved in marketing
when reviewing customer information marked confidential.

Parties’ Positions

The OPUC argues that Section 15(c) of the Block Sales Agreement should be modified to
preclude any BPA individual from reviewing confidential information if that individual is
involved in marketing activities. OPUC, IOURESEXC:014.

BPA’s Position

BPA will limit the access of information marked confidential to those BPA employees
who need to process the information for the purpose it was requested.

Evaluation of Positions

The OPUC believes that Section 15(c) of the Block Sales Agreement should be revised to
strengthen the protections afforded to customers. OPUC, IOURESEXC:014. The OPUC
believes that Section 15(c) should ensure that the BPA staff that review materials marked
"confidential™ are not staff who are involved in BPA's marketing function. Id. In
response to this argument, BPA is unwilling to commit to hire separate staff to process
information under the Block Sales Agreement. BPA is trying to minimize its costs in a
competitive environment. BPA will, however, limit access to confidential information to
those employees that require such information to perform their responsibilities in
implementing the provisions of the Agreement. The OPUC proposal also would be
ambiguous as to which employees were involved in “marketing” and might preclude any
BPA employee from reviewing the information that was knowledgeable about the
purpose for which it was submitted.

Decision
Section 15(c) of the Block Sales Agreement properly provides that BPA will limit access

to confidential information to those employees that require such information to perform
their responsibilities in implementing the provisions of the Agreement.
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S. Section 15(k): WIES Agreement
Issue
Whether the Block Sales Agreement should be amended to include the Agreement
Limiting Liability Among Western Interconnected Electric Systems (WIES Agreement) by

reference.

Parties’ Positions

Avista and PSE argue that the WIES Agreement should be incorporated by reference.
Avista, IOURESEXC:001; PSE, IOURESEXC:018.

BPA'’s Position

The WIES Agreement does not apply to PBL activities. BPA has proposed a hold
harmless section that achieves the same purpose.

Evaluation of Positions

The WIES Agreement is an agreement among transmission holders to maintain their
transmission and distribution systems to a certain mutually agreeable level of standards.
If parties to the agreement did so, other parties could not sue them for negligence. Avista
and PSE argue that the WIES Agreement should continue in force between the parties, to
the extent applicable under such agreement. Avista, IOURESEXC:001; PSE,
IOURESEXC:018. BPA believes the WIES Agreement should stand on its own merits.
Because it involves the construction and operation of the transmission system, the PBL is
not the appropriate contracting party. The PBL does not conduct BPA’s transmission
activities. Such activities are conducted by the TBL.

Decision

The PBL will not incorporate the WIES Agreement into its power sales agreements by
reference.

T. Exhibit A: Rate Commitments
Issue

Whether BPA should include contractual rate commitments in the Block Sales
Agreement.
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Parties’ Positions

Avista and PSE argue that the I0Us need contractual rate commitments similar to
preference utilities. Avista, IOURESEXC:001; PSE, IOURESEXC:018.

BPA’s Position

BPA has offered the IOUs the same rate commitments it has offered to preference
utilities.

Evaluation of Positions

Avista and PSE argue that the rate commitments in Exhibit A of the Block Sales
Agreement, unlike the rate commitments in the preference agency draft contracts, do not
provide adequate rate protection for IOUs and should be revised to include appropriate
protections. Avista, IOUEXC:001; PSE, IOUEXC:018. BPA has included the same rate
commitments for the 10Us that it has offered to its preference utility customers. BPA'’s
preference utility customers have only been offered the right to BPA’s lowest rate
available for their customer class during a future rate period if a customer within the class
contracts to purchase power during that period. BPA has offered the same right to the
IOUs. In addition, given BPA’s statutory directives, BPA cannot offer the same rate
schedules for requirements power sales to BPA’s 10U customers as to BPA’s public
agency customers (although it is possible that the rates would be at the same price level).
BPA'’s rates for requirements power sales to IOUs are developed under section 7(f) of the
Northwest Power Act while rates for requirements power sales to public agencies are
developed under section 7(b) of the Act. See 16 U.S.C. 8§88 839¢(f), (b) (1994 & Supp. 1|
1997). Furthermore, the establishment of such rates can only be done in a formal
evidentiary hearing conducted pursuant to section 7(i) of the Northwest Power Act. Id. §
839%¢(i).

Decision

BPA will not include additional contractual rate commitments in the Block Sales
Agreement.

U. Exhibit C: Net Requirements
Issue

Whether the requirements of Exhibit C of the Block Sales Agreement are unduly
burdensome.

Parties’ Positions

Avista and the OPUC argue that the provisions of Exhibit C are burdensome, intrusive,
and unclear. Avista, IOURESEXC:001; OPUC, IOURESEXC:014.
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BPA'’s Position

BPA recognizes that the provisions of Exhibit C require a great deal of information. This
information, however, is necessary to permit BPA to fulfill its statutory obligations
regarding the determination of utilities’ net requirements in order to determine the lawful
amounts of firm requirements power sales that can be made to such customers. BPA
does not believe that these requirements, once established, will be a burden to implement.
While detailed, the requirements of Exhibit C are neither intrusive nor unclear.

Evaluation of Positions

The OPUC notes that the provisions of Exhibit C exemplify the point that the Northwest
Power Act does not mesh well with a trend towards a fully competitive wholesale market.
OPUC, IOURESEXC:014. The OPUC argues that this information appears to be fairly
intrusive, market sensitive and administratively burdensome. Id. BPA believes that the
information asked for in the Exhibit C is necessary for BPA to fulfill its statutory
obligations under section 5(b) of the Northwest Power Act to ensure that utilities are only
permitted to purchase requirements power for their actual net requirements load.

Auvista argues that the calculation of net requirements in Exhibit C should be revised to
provide that BPA must use critical water for determining output for hydro resources
throughout the region. Avista, IOURESEXC:001. BPA has agreed that a utility may use
critical water planning. See BPA’s Section 5(b)/9(c) Policy, Administrator’s ROD, and
Product Catalog Declaration Parameters. BPA will also allow the use of other prudent
planning methods. See Product Catalog Declaration Parameters.

Avista argues that the relationship between BPA’s Section 5(b)/9(c) Policy and the effect
of this Policy on net requirements needs additional clarification. Avista,
IOURESEXC:001. BPA believes its Section 5(b)/9(c) Policy and the Section 5(b)/9(c)
Policy, Administrator’s ROD, provide appropriate guidance about the relationship
between the policy and a utility’s net requirement.

Decision
The provisions of Exhibit C are necessary to permit BPA to fulfill its statutory obligations

regarding the determination of utilities’ net requirements in order to make lawful
amounts of firm requirements power available to such customers.
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XVI. CONCLUSION

| have reviewed and evaluated the comments received by BPA on the foregoing issues
regarding BPA’s proposed Residential Exchange Program Settlement Agreements with
Pacific Northwest Investor-Owned Utilities. Based upon the record compiled in this
proceeding, the decisions expressed herein, and all requirements of law, I hereby adopt
the proposed Settlement Agreements. The evaluations and decisions used in the
development of the proposed Settlement Agreements are consistent with the
environmental analysis conducted for BPA’s 1998 Power Subscription Strategy, and are
consistent with BPA’s Business Plan EIS and Business Plan ROD.

Issued at Portland, Oregon, this _4 th day of October , 2000.

/s J. A. Johansen

Administrator and Chief Executive Officer
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