I. Federal and State Jurisdiction: Transmission/Local
Distribution

In the original Stranded Cost NOPR, the Commission clarified
that it has exclusive jurisdiction over unbundled retail
transmission in interstate commerce by public utilities: it
found that the Commission has exclusive jurisdiction over the
rates, terms, and conditions of unbundled retail transmission in
interstate commerce by public utilities, up to the point of local
distribution. In the Open Access NOPR, the Commission reaffirmed
this jurisdictional determination 515/ and also addressed the
distinction between transmission and local distribution. The
Commission stated three reasons for expressing its views on the
distinction between Commission-jurisdictional transmission in

interstate commerce and state-jurisdictional local distribution,

515/ That determination included the situation in which a former
bundled retail customer may need unbundled wheeling services
from its previous public utility generation supplier, as
well as unbundled wheeling from one or more intervening
public utilities, In order to reach a distant generation
supplier. In that scenario, the Commission would have
jJurisdiction over all of the transmission facilities used
for the unbundled wheeling provided by the intervening
public utilities. The NOPR also noted that the Commission
would not have jurisdiction over the rates for the sale of
generation by the distant supplier because the transaction
would be a retail sale. FERC Stats. & Regs. {1 32,514 at
33,144.
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in the context of unbundled retail wheeling by public utilities.
516/ First, facilities that can be used for wholesale
transmission in interstate commerce by a public utility would be
subject to the Commission®™s open access requirements. Second,
states have authority to address retail stranded costs and
stranded benefits through their jurisdiction over facilities used
in local distribution. Third, as the structure of the industry
continues to change dramatically, utilities need to know which
regulator has jurisdiction over which facilities and services in
order to meet state and federal filing requirements.
Accordingly, the NOPR set forth our jurisdictional analysis and
several technical factors, for determining what constitutes
“facilities used in local distribution.”

For unbundled wholesale wheeling, the NOPR proposed to apply
a functional test, i.e., whether the entity to whom the power is
delivered is a lawful reseller. For unbundled retail wheeling,
the NOPR proposed to apply a combination functional-technical
test that would take into account technical characteristics of
the facilities used for the wheeling. The Commission proposed
seven indicators of local distribution to be evaluated on a case-
by-case basis:

516/ The term "wheeling" is intended to cover any delivery of
electric energy from a supplier to a purchaser, i.e.,



transmission, distribution, and/or local distribution. The
Commission also has jurisdiction to order wholesale
transmission services in either interstate or intrastate
commerce by transmitting utilities that are not also public
utilities. See Tex-La Electric Cooperative of Texas, Inc.,
67 FERC q 61,019 (1994), reh"g pending.
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(1) Local distribution facilities are normally in close
proximity to retail customers.
(2) Local distribution facilities are primarily radial in
character.
(3) Power flows into local distribution systems; it
rarely, if ever, flows out.
(4) When power enters a local distribution system, it is
not reconsigned or transported on to some other market.
(5) Power entering a local distribution system is
consumed In a comparatively restricted geographical area.
(6) Meters are based at the transmission/local
distribution interface to measure flows into the local
distribution system.
(7) Local distribution systems will be of reduced
voltage. 517/
The NOPR concluded that the application of these tests will
enable states to address stranded costs by imposing an exit fee

on departing retail customers, or including an adder in the



retail customers® local distribution rates. 518/

In the NOPR, the Commission also addressed buy-sell
transactions in which an end user arranges for the purchase of
generation from a third-party supplier and a public utility

transmits that energy in interstate commerce and re-sells it as

517/ FERC Stats. & Regs. 1 32,514 at 33,145.

518/ 1d. at 33,144-45.
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part of a "nominal" bundled retail sale to the end user. We
explained that the retail sale is actually the functional
equivalent of two unbundled sales (one transmission and the other
the sale of power) and that we have exclusive jurisdiction over
the voluntary sale by public utilities of unbundled transmission

at retail in interstate commerce. 519/



