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<KeyCite History>
*1 Commission Opinions, Orders and Notices

Delmarva Power & Light Company

Docket No. ER99‑3468‑000

Order Accepting Proposed Interconnection Agreement for Filing, as Modified

(Issued September 17, 1999)

Before Commissioners: James J. Hoecker, Chairman; Vicky A. Bailey, William L. Massey, Linda Breathitt, and Curt H (acute)ebert, Jr.

  On July 1, 1999, Delmarva Power & Light Company (Delmarva) filed an unexecuted Interconnection Agreement (IA), pursuant to Section 205 of the Federal Power Act (FPA). [FN1] The IA provides, among other things, for the construction of facilities to interconnect the generating facilities of Commonwealth Chesapeake Company, LLC (Commonwealth Chesapeake) to the transmission facilities operated, on Delmarva's behalf, by PJM Interconnection L.L.C. (PJM). Delmarva and Commonwealth Chesapeake have reached an agreement regarding most but not all of the terms of the IA.

  As discussed below, we will accept the IA for filing, without suspension or hearing, as modified. We will also grant Delmarva's request for waiver of the Commission's prior notice requirement to allow the IA to become effective July 1, 1999.

Background

  Delmarva is a public utility that owns transmission facilities located on the Delmarva Peninsula, and is a member of PJM. [FN2] Commonwealth Chesapeake is an independent power producer formed for the purpose of owning a peaking facility located on the Delmarva Peninsula (Facility) and selling the Facility's net capacity and energy through the PJM transmission system.

  Delmarva submits the IA, pursuant to Section 36.9 of the PJM OATT. [FN3] The IA addresses, among other things, the parties' obligations regarding: the parallel operation of their generation facilities; ownership, installation and maintenance of interconnection equipment; and issues relating to liability and indemnification.

  Delmarva states, however, that the parties have been unable to agree on two issues addressed by the IA. First, Delmarva states that the parties have been unable to resolve issues concerning liability and indemnification (Articles 11 and 12.3 of the IA). Proposed Article 11 of the IA provides, among other things, that neither party shall be liable to the other party for replacement power costs, loss of profits or consequential damages arising out of the business interruptions, curtailments, disconnections, costs of relocation or failure of either party to perform under the IA. Proposed Article 12.3 of the IA provides, among other things, that Delmarva shall indemnify Commonwealth Chesapeake against all liabilities arising out of Delmarva's operation of its system or the performance or non‑performance by Delmarva and its contractors under the IA. However, Delmarva proposes to condition its obligation to indemnify if the expense that is the subject of a claimed indemnification right is incurred by Commonwealth Chesapeake as a result of its failure to include a force majeure clause in its contract with a third party.

  *2 In addition, Delmarva states that Commonwealth Chesapeake has proposed a new Article 21 to the IA. It would provide that to the extent Commonwealth Chesapeake is required to pay for network upgrades, under the PJM OATT, or for any assets that are located on Delmarva's side of the proposed interconnection, Commonwealth Chesapeake (and not Delmarva) should be entitled to receive the revenues from these assets, including any Fixed Transmission Rights (FTRs) to which it might be entitled.

  Delmarva requests waiver of the Commission's prior notice requirement, [FN4] to permit an effective date of July 1, 1999.

Notice of Filing, Interventions and Protests

  Notice of Delmarva's filing was published in the Federal Register, [FN5] with interventions or protests due on or before July 21, 1999. A timely intervention was filed by PJM. In addition, a timely intervention and protest was filed by Commonwealth Chesapeake.

  In its protest, Commonwealth Chesapeake does not object to Delmarva's inclusion of a limitation of liability provision in the IA, but proposes that the IA expressly provide that in the event Delmarva is unable to deliver the output of the Facility, Delmarva would be liable for commercial damages (e.g., replacement power costs) incurred by Commonwealth Chesapeake as a direct result of Delmarva's negligence, willful misconduct, or breach of the IA.

  Commonwealth Chesapeake also proposes revisions to the IA regarding Delmarva's obligation to indemnify Commonwealth Chesapeake. Specifically, Commonwealth Chesapeake asserts that these indemnification obligations should not be made contingent on Commonwealth Chesapeake's inclusion, in its third‑ party power sales agreements, of language that would shield Commonwealth Chesapeake from liability (and thus, in turn, limit Delmarva's indemnification obligation) in the event it failed to perform its obligations to a third party "due to causes beyond its [Commonwealth Chesapeake's] control." [FN6]

  Finally, as noted above, Commonwealth Chesapeake proposes to add language to the IA entitling it to a financial interest, including FTRs, in the new facilities it will be required to fund subject to the IA. [FN7]

Discussion

  Procedural Matters

  Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure,  [FN8] the timely, unopposed motions to intervene of PJM and Commonwealth Chesapeake serve to make these entities parties to this proceeding. Pursuant to Rule 213(a)(2) of the Commission's Rules of Practice and Procedure, [FN9] we will reject the answer filed by Delmarva. We will also reject Commonwealth Chesapeake's untimely supplementary protest.

  Analysis

  Delmarva's proposed IA is intended to address the limited issues it is authorized to address pursuant to Section 36.9 of the PJM OATT. Subject to the modifications directed below, our review of the proposed IA indicates that it appears to be just and reasonable, and has not been shown to be unjust, unreasonable, unduly discriminatory or preferential, or otherwise unlawful. Accordingly, we will accept the IA for filing, as modified, without suspension or hearing.

  *3 Waiver of the 60‑day prior notice requirement is generally granted for new services if good cause is shown and the filing is submitted before the commencement of service. [FN10] Here, Delmarva has submitted the IA before the commencement of service. Accordingly, we will grant the requested waiver, and allow the IA to become effective as of July 1, 1999, without suspension or hearing, as modified.

A. Indemnification and Liability

  Delmarva proposes to include in the IA a limitation of liability provision. As noted above, Commonwealth Chesapeake objects to this provision, but proposes liability language of its own.

  We will reject both parties' efforts to address liability issues under the IA. In Order No. 888‑B, we noted that "[t]he [pro forma] tariff provisions on force majeure and Indemnification [Sections 10.1 and 10.2, respectively] . provide certain limited protections to the transmission provider as well as its customers, when they faithfully attempt to carry out their duties under the tariff." [FN11] For example, Section 10.1 of the pro forma tariff states that "[n]either the Transmission Provider nor the Transmission Customer will be considered in default as to any obligation under this Tariff if prevented from fulfilling the obligation due to an event of force majeure." The pro forma tariff also addresses the transmission customer's indemnification obligations. Specifically, Section 10.2 provides protection to the transmission provider from consequential and indirect damages claims by third parties except in cases of negligence or intentional wrongdoing.

  The pro forma tariff, however, does not address (and was not intended to address) liability issues, which are beyond the aforementioned limited protections, for all the reasons previously discussed by the Commission in Order No. 888. [FN12] As to these liability issues, the parties are left to pursue any legal remedies they may have in the appropriate forum. As such, we will reject those portions of the IA addressing these issues. In addition, we will instruct Delmarva to incorporate into the IA Section 10.1 and 10.2 of the pro forma tariff, and to delete all non‑conforming provisions.

B. Compensation

  Commonwealth Chesapeake proposes to add a provision to the IA to state, among other things, that if Commonwealth Chesapeake has paid for network upgrades, or for any other assets that are located on Delmarva's side of the point of interconnection, then Commonwealth Chesapeake (and not Delmarva) would be entitled to receive the revenues attributable to these assets.

  We will not address the financial rights and FTR issues raised by Commonwealth Chesapeake in this proceeding. These issues, rather, have been, or will be, addressed in the context of the PJM OATT. [FN13]

C. Additional Terms and Conditions

  The IA does not specify any charges to Commonwealth Chesapeake for costs associated with the IA, nor does it specify certain of the terms and conditions that are to be made part of the IA, by way of exhibit. Accordingly, we will direct Delmarva to make a filing pursuant to Section 205 of the FPA with the appropriate cost support, prior to assessing any charges under the IA. In addition, prior to assessing any charges under the IA, we will also direct Delmarva to make a Section 205 filing that contains the incomplete exhibits to the IA.

The Commission orders:

  *4 (A) The answer and supplementary protest filed by Delmarva and Commonwealth Chesapeake, respectively, are hereby rejected.

  (B) The IA is hereby accepted for filing, without suspension or hearing, to become effective July 1, 1999, subject to the modification required by Ordering Paragraph (C). However, Delmarva is hereby directed to make a filing pursuant to Section 205 of the FPA setting forth any charges to be assessed under the IA and submitting the missing exhibits to the IA, prior to assessing any charges under the IA.

  (C) Delmarva is hereby directed to submit a compliance filing as discussed in the body of this order, within 30 days of the date of this order.

  (D) Delmarva's request for waiver of the Commission's notice requirement, 18 C.F.R. s 35.3 (1998), is hereby granted, as discussed in the body of this order.

  (E) Delmarva is hereby informed of the rate schedule designations shown on the Attachment.

  FN1      16 U.S.C. s 824d (1994).

  FN2      Delmarva's transmission facilities are operated by PJM as part of the PJM transmission system, pursuant to the PJM Open Access Transmission Tariff (PJM OATT) and the PJM Amended and Restated Operating Agreement.

  FN3      Delmarva states that prospective customers seeking to interconnect to the PJM transmission system are required to execute an Interconnection Service Agreement with PJM, pursuant to PJM OATT, Section 36.8, and to comply with the other terms and conditions of the PJM OATT. Delmarva adds, however, that pursuant to Section 36.9 of the PJM OATT, transmission owners (such as Delmarva) may require an interconnection customer (such as Commonwealth Chesapeake) to execute a separate interconnection agreement with the transmission owner "regarding the construction of facilities and upgrades (including schedules for completion of such construction), the parallel operation of the two parties' systems, and other matters generally included in such agreement in accordance with Good Utility Practice." See PJM OATT, Section 36.9. PJM's interconnection request procedures were recently revised by PJM in a filing accepted by the Commission, with modifications, in  PJM Interconnection L.L.C., 87 FERC P 62,196 (1999), reh'g pending.

  FN4      18 C.F.R. s 35.3 (1999).

  FN5      64 Fed. Reg. 38,194 (1999).

  FN6      See Delmarva filing, proposed IA, at Section 12.3.

  FN7      On July 28, 1999, Commonwealth Chesapeake filed a supplementary protest. On August 5, 1999, Delmarva filed an answer.

  FN8      18 C.F.R. s 385.214 (1999).

  FN9      Id. at s 385.213(a)(2).

  FN10     Central Hudson Gas & Electric Corporation, 60 FERC P 61,106, at p. 61,339, reh'g denied, 61 FERCP 61,089 (1992).

  FN11     See Order No. 888‑B, 81 FERC P 61,248, 62,080 (1997).

  FN12     See, e.g., Order No. 888‑A, FERC Statutes and Regulations P 31,048, at pp. 30,301‑02 (1997); Order No. 888‑B, 81 FERC at pp. 62,080‑81.

  FN13     See, 87 FERC at pp. 62,203‑04.
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Rate Schedule Designations

Designation‑Description

*5 (1) Rate Schedule FERC No. 121‑Interconnection Agreement with

Commonwealth Chesapeake Company, LLC

(2) Supplement No. 1 to Rate Schedule FERC No. 121‑Appendix A‑Coordination of

Operations

(3) Supplement No. 2 to Rate Schedule FERC No. 121‑Appendix B‑Technical

Considerations Covering Parallel Operation of Customer‑Owned Generation

(4) Supplement No. 3 to Rate Schedule FERC No. 121‑Appendix C‑Projected

Facilities

(5) Supplement No. 4 to Rate Schedule FERC No. 121‑Appendix D‑Mid Atlantic Area

Council Filing

(6) Supplement No. 5 to Rate Schedule FERC No. 121‑Appendix E‑Drawings of

Record

(7) Supplement No. 6 to Rate Schedule FERC No. 121‑Appendix F‑Technical

Limitations
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