Continuity of Service Limitations on Liability

Preferred:

No Bulk-power System User, Regional Transmission Organization or Transmission Utility shall be liable for any loss or damages, to specifically include economic loss,  sustained to wholesale or retail customers, to the customers of another Transmission Utility or Bulk-power System User, to each other, or to third parties with the event of an interruption, suspension or defective supply of  electrical supply or service.  Bulk-power System Users, Regional Transmission Organizations or Transmission Utilities’ liability is limited to the amount of any fine, penalty, or sanction as may be imposed by an Electric Reliability Organization under this act for violation of an Electric Reliability Organization Standard.


Advantages:  Promotes reliability and associated enforcement mechanisms without promoting litigation.  Would provide uniformity on matters of federal interest and avoid choice of law issues while limiting the potential for catastrophic liability that would increase costs of service or make insurance unavailable.  State law would continue to govern retail distribution system reliability and liability. Also eliminates confusion and differing standards as to what may constitute “gross negligence” or “willful misconduct” associated alternative language (below). Promotes management of risks of loss of continuity of service upon customers as may be appropriate for their needs.

Potential Alternatives:

Except as provided for herein, no Bulk-power System User, Regional Transmission Organization or Transmission Utility shall be liable for any loss or damages, to specifically include economic loss, sustained to wholesale or retail customers, to the customers of another Transmission Utility or Bulk-power System User, to each other, or to third parties with the event of interruption, suspension or defective supply of wholesale electrical transmission service [Alternative #1:  except for gross negligence or willful misconduct as may be determined by the Commission] [Alternative #2: except for gross negligence or willful misconduct, but in no event will liability result where there has been compliance with an  Electric Reliability Organization Standard of an Electric Reliability Organization] [Alternative #3:  resulting from causes beyond its control, through ordinary negligence of employees, or as implemented to protect performance, integrity, reliability or stability of the Bulk Power System.] 

 Assessment:

 Alternatives #s 1,2 and 3 reflect broad statement of contemporary tariff limitations of liability in individual states, and would be better than no liability protection at all.   Alternative #1 preserves primary jurisdiction with FERC to respond to reliability and outage disputes with the scope of its jurisdictional interests.  Alternative #2 provides limited immunity where there is compliance with reliability standards.  Alternative #3 language reflects tariff limitations on liability presently existing in many states where states set tariff rates.   Some state tariff provisions contain listings of numerous events ranging from winds, acts of the elements, strikes, labor disputes, Acts of God, deemed to be “causes beyond the company’s reasonable control.”  Disadvantages:  These alternatives would permit liability for service interruption events, the damages for which could prove catastrophic and uninsurable, and substantially impact rates.  Whether an act or omission constitutes “gross negligence” or “willful misconduct” may be fact dependent and capable of determination only through litigation. Except for Alternative #2, there  is no direct relationship to Reliability Organization Reliability Standards (although compliance with reliability standards would presumable be a defense.)  Any of these alternatives would arguably shift risk and responsibility for outage events to the transmission provider and away from the end use customer better capable of assessing appropriate service protection or back-up generation needs.

