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UNITED STATES OF AMERICA
FEDERAL ENERGY REGULATORY COMMISSON

Before Commissonas  Curt Hébart, J., Charman;
William L. Massey, and Linda Bregthitt.

Strategic Energy L.L.C.
V. Docket No. EL01-41-000
Cdifornia Independent System
Operator Corporation
ORDER DENYING COMPLAINT
(Issued May 31, 2001)
l. | ntroduction

Asexplaned bdow, we deny acomplant by Strategic Energy L.L.C. (Strategic Energy)
agang Cdifornia Independent System Operator Corporation (1S0).

. Background

A. Prior Procesding

In Docket No. ER01-607-000, the I SO filed Amendment No. 33 to the | SO Tariff, which
addressed the 1 SO's need to obtain generation resourcesin order to maintain reigbility of its
trangmission system in regponse to an immediate crigs in Cdifornids markets® Among other things,
Amendment No. 33 amended the 1SO Taiff to reduce rdiance on the 1ISO’ sred-time Imbaance
Energy market by assgning to Scheduling Coordinators who rely on that merket to serve ther loadsthe
ISO's cogts of obtaining Energy through bids above the proposad breek point or through out-of -
market Digpetches when bids areinsufficient. By order issued on December 8, 2000, the Commission
accepted Amendment No. 33 for filing on an emergency besis?

The ISO hed dedared Sage 2 Emergencies for the four days prior to itsfiling and stated thet it
saw no immediae rdidf.

2Cdifornia Independent System Operator Corp., 93 FERC 1] 61,239 (2000), reh'g pending.
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On February 28, 2000, Strategic Energy filed acomplaint againgt the SO regarding the
dlocation to Strategic Energy of goproximatdy $4.9 million in cogts resulting from 1SO digpatch orders
or other out-of-mearket cogs daimed by the 1SO from Scheduling Coordinators such as Strategic
Energy for the month of December 2000. Strategic Energy requests that the Commisson order the
ISO to provide datain support of itsdamed cods. In asupplementd pleading filed on March 5,
2001, Strategic Energy requeststhat it be permitted to place future disputed paymentsin escrow
pending the resolution of such dioutes?®

B. Notice of Fling and Respongve Pleadings

Notice of Srategic Energy’s complaint was published in the Federd Regigter,* with mationsto
intervene and protests due on or before March 20, 2001. Timdy moationsto intervene rasing no
ubgantive issues werefiled by:  Southern Cdifornia Edison Company; Modedto Irrigation Didrict;
Cities of Redding and Santa Clara, Cdifornig City of Vernon, Cdifornia; and the Cdifornia Electricity
Overgght Board. Enron Power Marketing, Inc. (Enron) filed atimdy mation to intervene and
comments. On March 20, 2001, the 1O filed an answer to the complaint. On March 26, 2001, the
Public Utilities Commisson of the State of Cdifornia (Cdifornia Commisson) filed amation for leaveto
filealaeintervention rasing no subgantiveissues On March 29, 2001, Strategic Energy filed a
moation for leaveto file reply and reply to the ISO'sanswver.

[I. Discusson

A. Procedurd Matters

Pursuant to Rule 214 of the Commission's Rules of Practice and Procedure, ° thetimdly,
unopposad mations to intervene serve to meke those who filed them parties to this proceeding. In view
of the early dage of this proceeding, itsinterest in the proceading and the absence of any undue
prejudice or dday, we will grant the Cdifornia Commisson's unopposed mation for late intervertion.

*Origindly, in its complaint, Srategic Energy requested interim relief prior to the date thet
payment for itsbill for December 2000 was due. It asked that it be permitted to place the disputed
amount in escrow pending the outcome of the complaint. Subsequently, it paid the 150 the full amourt,
but sated thet it was doing SO under protest.

%66 Fed. Reg. 13,920 (2001).
518 C.F.R. § 385.214 (2000).
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The Commisson's Rules of Practice and Procedure generdly prohibit answversto answers
unless atherwise permitted by the decisond autharity.® We will permit Strategic Energy’s ansiver to the
ISO'sanswer, because it has aded usin undersganding the issues.

B. The Paties Pogtions

Strategic Energy damsthet some of the disputed charges may reflect forward market
purchases that are nat properly attributable to the scheduling interva in which charges were assessed
agang Strategic Energy and that the 1SO has refusad to disclose information necessary to address
Strategic Energy’s concern. Strategic Energy alegesthat the | SO has refused to provide datain
support of its damed codts, asrequired by the ISO Tariff. It further dleges that the 1SO admitted thet
the December bill contained materid errors, faled to correct those errors and demanded payment
notwithstanding the dleged errors.

Strategic Energy argues thet the | SO's failure to provide the supporting detain essence
condiitutes the impaosition of arule or regulaion that has not been filed with or gpproved by the
Commission as required by section 205(c) of the Federd Power Act (FPA),” and it requests thet the
Commisson direct the 1O to provide information to support the ISO'sdaimed cods. Strategic
Energy further argues that the 1SO's gpparent failure to assgn out-of-market cogs soldy to the
scheduling interva in which the power purchases are ddivered cregtes an undue preference or
advantage and cregtes an unreasonable difference in ratesin violaion of sections 205(a) and 205(c) of
the FPA. It requeststhat the Commisson darify thet if the |SO entersinto aforward contract during a
scheduling interva for power to be ddivered in alater scheduling intervd, the cogts of the forward
contract are recoverable only for the scheduling interva in which the power isto be ddivered. It dso
datesthat bilaerd discussonswith the ISO did not resolve the dispute and that *[gliven the limited
amount of time avallable to address this mter," it does not beieve that further ADR procedures would
help to resolve the dispute

As noted above, Strategic Energy datesthet it has paid the disputed charge for December
2000 under protest pending resolution of this complaint. However, it contends thet thisissue may arise
agan and requests that the Commisson authorize it to place future diputed paymentsin escrow.

The S0 responds that under the SO Tariff, Scheduling Coordinators such as Strategic Energy
must follow the Taiff's dternative dispute resolution (ADR) procedures for disputing an 1SO invoice
before they may bring such complaints before the Commisson. It arguesthat Strategic Energy’s
complaint isan atempt to drcumvent the ADR requirement. In its answer, Strategic Energy responds

518 C.FR. § 385.213 (2000).
716 U.S.C. § 824d(C) (1994).
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thet its dlegations pertain to the justness and reasonableness of the |SO's rates and are thus excepted
from the ADR requirement under the 10 Taiff.

The S0 disputes Strategic Energy’'s daim thet it has not provided the supporting data required
under the |0 Tariff:2

Soedificdly, and in full compliance with Section 11.4.3, the 1SO has
provided to Strategic Energy, for dl appropriate days and time periods,
the total price for out-of-market digpatchesin the Trading Day, the totd
Net Negative Uningructed Deviation in that same intervd, the
percentage of the Net Negative Unindructed Deviation that was
causd by the Scheduling Coordinator, and the totd dollar amount thet
the ISO will collect from Strategic Energy asaresut.

With repect to Strategic Energy’'s daim thet it lacks information about the prices usad to caculae the
chargesdlocated to it, the ISO contends thet such informetion is not mandated under the 10 Taiff,
but thet Strategic Energy may obtain that information, and any additiond informetion it deems
necessary, through the discovery procedures st forth in the |SO Tariff ADR procedures. The ISO
a0 contends that it has complied with the ISO Tariff regarding the attribution of cods of forward
market purchases to the gppropriate settlement intervals. Findly, with regard to settlement Satements,
the |SO datesthat it has acomplete process for review, revison, and correction in the event of materid
errors and thet it will initiate a correction upon its own discovery of any such eror or asaresult of the
|SO Tariff's digoute resolution process.

Enron supports Strategic Energy's complaint. Enron aso dlegesthat the 1 SO refused to
provide market participants with information concerning digpatch orders for December 2000, which is
prevenrting market participants from being able to verify those costs®

C. Commisson Determingtion

Wewill deny Strategic Energy’'s complant as premature, because it has not complied with the
|SO Tariff ADR procedures. Section 13.1.1 of the 1SO Tariff (Digoute Resolution, Generd
Applicability) providesthat:

[T]he1SO ADR Procedures shdl apply to al disputes between parties
which arise under the 1SO Documents except where the decision of the
ISO isgaed in the provisons of this1SO Taiff to befind. ThelSO

810 Answer a 7.

°According to Enron, the IS0 is currently providing such information subject to atwo-day lag.
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ADR Procedures shdl not gpply to . . . [dligoutes arisng under
contracts which pre-date 1SO Operations Date, except asthe disputing
parties may otherwise agred], and] [d]isputes as to whether rates and
charges =t forth in this ISO Taiff are just and ressoneble under the
FPA. [(Emphedisadded.)]

Wergect Srategic Energy’'s argument thet its complaint fals within the exception to the 1SO Tariff's
ADR requirement for disputes concerning the justness and reasonableness of Tariff rates or charges
We view thishilling dispute as the kind of metter for which the ISO ADR procedures were deve oped.
Asthe SO notes, the Commisson has determined:

Dueto the limited time and resources of the Commisson, we find thet it
isessentid thet the partiesto the | SO Tariff atempt to resolve their
disoutes before bringing them before the Commisson.[*7]

We further note thet the SO Tariff ADR procedures provide for mediaion or arbitration and thet the
parties may goped an arbitration decison to the Commisson or the courts.

Accordingly, we find thet Strategic Energy mugt pursueits billing digpute with the 1SO through
the 1S0 Taiff ADR procedures prior to filing acomplaint with the Commission. Inview of that
Oetermination, we need not reach the merits of the complaint.

The Commisson orders

(A) The Cdifornia Commisson's mation for late intervention is hereby granted.
(B) Straegic Energy's complant is hereby denied, as discussed in the body of this order.
By the Commisson.

(SEAL)

David P. Boergers,
Seoretary.

Pagific Gas and Electric Co., & d., 81 FERC 161,122 a 61,489 (1997); seedso, eg.,
New England Power Pool, 89 FERC /61,292 at 61,910 (1999).
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