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Joint Ventures and RTO West

I. Elements Of Joint Ventures:  while the defining elements of a joint venture are fairly common from jurisdiction to jurisdiction, it is important to note that each case is heavily influenced by its surrounding facts.  For example, a court will more likely defer to the parties’ contractual description of their relationship when the dispute is between the parties themselves but look to extrinsic evidence and even disregard the parties’ stated intention when third party interests are affected.  The relative importance of the elements also changes depending upon the facts.  As stated in Fulcher’s Point Pride Seafood v. M/V Theodora Maria, 935 F.2d 208 (11th Cir. 1991), “’[T]hese elements cannot be applied mechanically.   No one aspect of the relationship is decisive.’  (citation omitted).  The factors listed . . . are not a checklist.  They are only signposts, likely indicia, but not prerequisites.”  Id. at 211.       

Restatement (Second) of Torts §491, comment c (1965):  “1) an agreement, express or implied, among the members of the group, 2) a common purpose to be carried out by the group, 3) a community of pecuniary interest in that purpose among the members, and 4) an equal right to a voice in the direction of the enterprise which gives an equal right of control.”

46 Am.Jur.2d., Joint Ventures, § 7:  “1) a contribution by the parties of money, property, effort, knowledge, skill, or other assets to a common undertaking; 2) a joint property interest in the subject matter of the venture and a right of mutual control or management of the enterprise;  3) expectation of profits, or the presence of a venture;  4) a right to participate in the profits; and 5) a limitation of the objective to a single undertaking or ad hoc enterprise.”  

California:  Under California law, a joint venture is “an undertaking by two or more persons jointly to carry out a single business enterprise for profit.”  Nelson v. Abraham, 29 Cal.2d 745, 749 (1947), cited by, Weiner v. Fleischman, 54 Cal.3d 476, 482 (1991).  Joint venture thus consists of three basic elements: (1) joint control by the parties (2) profit sharing among the parties (3) ownership interest held by each party.  Orosco v. Sun-Diamond Corp., 51 Cal.App.4th 1659, 1666 (1997).
  

Utah: To constitute a joint venture under Utah law,

“parties must combine their property, money, effects, skill, labor and knowledge.  As a general rule, there must be a community of interest in the performance of the common purpose, a joint proprietary interest in the subject matter, a mutual right to control, a right to share in the profits and, unless there is an agreement to the contrary, a duty to share in any losses which may be sustained.”  Bassett v. Baker, 530 P.2d 1, 2 (Utah 1974) (citing 48 C.J.S. Joint Adventures § 2a).  

Nevada:  In Nevada, a “joint venture is a contractual relationship in the nature of an informal partnership wherein two or more persons conduct some business enterprise, agreeing to share jointly, or in proportion to capital contributed, in profits and losses.”  Bruttomesso v. Las Vegas Metro. Police Dep’t, 591 P.2d 254, 256 (Nev. 1979).  It is oftentimes “less permanent than a partnership and is usually limited to a single business project.”  Hook v. Giuricich, 823 P.2d 294, 296 (Nev. 1992).  Because a joint venture is so similar to a legal partnership, the principles of law regarding general partnerships encompass joint ventures.  Botsford v. Van Riper, 110 P. 705, 712 (Nev. 1910).

Wyoming:  Wyoming has adopted the Restatement definition of “joint venture,” which has four elements: (1) an agreement, express or implied; (2) to carry out a common business purpose; (3) for pecuniary gain; (4) in which each party has an equal voice in control and direction of the undertaking.  Hill v. Zimmerer, 839 P.2d 977, 981-82 (Wyo. 1992); Holliday v. Bannister, 741 P.2d 89 (Wyo. 1987).

Montana:  Montana cases follow the four elements of the Restatement (Second): (1) an express or implied agreement: (2) a common purpose; (3) a community of pecuniary interest in that purpose; and (4) an equal right of control of the venture.  Montana cases follow these requirements principally, but the word “pecuniary” drops out from the third element in recent cases.  Weingart v. C & W Taylor Partn., 809 P.2d 576 (Mont. 1991); Wiesner V.  BBD Partn., 845 P.2d 120 (Mont. 1993); Papp v. Rocky Mt. Oil and Minerals, 769 P.2d 1249 (Mont. 1989).

Idaho: The Supreme Court of Idaho has used two different standards to decide whether an association satisfies the elements of a joint venture.  The first standard adopts the definition of “joint venture” found in the Restatement (Second) of Torts.  The Supreme Court applied this standard in Easter v. McNabb, 541 P.2d 604 (Idaho 1975), and the Idaho Court of Appeals applied this standard in a joint venture case in 1991, Maselli v. Ginner, 809 P.2d 1181 (Idaho App. 1991).  However, twelve years later, the Idaho Supreme Court applied the definition of “joint venture” found in 46 American Jurisprudence 2d in Rhodes v. Sunshine Mining, 742 P.2d 417, 420-21 (Idaho 1987), and the Idaho Court of Appeals applied this definition in a 1992 case, Saint Alphonsus Regional Medical Center, Inc. 861 P.2d 71, 77 (Idaho App. 1992).  Consequently, it is uncertain whether the Idaho Supreme Court would apply the definition found in the Restatement, or that found in American Jurisprudence.  

Washington: the Washington Courts apply the following four-part test to determine if a joint venture relationship exists:

“Briefly stated, a joint adventure arises out of, and must have its origin in, a contract, express or implied, in which the parties thereto agree to enter into an undertaking in the performance of which they have a common purpose and in the objects and purposes of which they have a community of interest, and further, a contract in which each of the parties has an equal right to a voice in the manner of its performance and an equal right of control over the agencies used in the performance. Thus we note (1) a contract, (2) a common purpose, (3) a community of interest, (4) equal right to a voice, accompanied by an equal right of control.  

The sine qua non of the relationship is a contract, whether it be express or implied.  As a legal concept, a joint adventure is not a status created or imposed by law, but is a relationship voluntarily assumed and arising wholly ex contractu.”  Carboneau v. Peterson, 95 P.2d 1043, 1054 (1939).

The Carboneau case is frequently cited and its 4-part test is routinely applied to Washington cases where there is a question of joint venture.  The test is slightly different from that found in the Restatement of Torts, however.  Whereas the Carboneau test requires a “community of interest,” the Restatement test looks for a “pecuniary” interest.  As applied to actual cases, however, the two tests seem to attain the same results.

Oregon:  In Oregon, the courts have examined a number of factors in determining the existence of a joint venture.  Specifically, Oregon courts consider four factors when reviewing whether an association constitutes a joint venture:  (1) The intent of the parties in their contract or agreement; (2) the right of the parties to share in the joint venture profits; (3) the liability of each party in case of losses; (4) the ability to exert some control over the business of the joint venture.  Hayes v. Killinger, 385 P.2d 747, 750 (Or. 1963). 
  

II. Effect of Express Disclaimer of Joint Venture.  It is generally held that “parties’ characterizations of the relationship is not determinative of the issue.”  Rogers v. M.O. Bitner, 738 P.2d 1029, 1032 (Utah 1987); see also, Radaker v. Scott, 855 P.2d 1037, 1040 (Nev. 1993); Stearns v. Williams, 240 P.2d 833 (Idaho 1952); Devereaux v. Cockerline, 170 P.2d 727, 733 (Or. 1946).  This is particularly true when third party interests are involved. Shell Oil Company v. Prestidge, 249 F.2d 413 (9th Cir. 1957).  Courts will look to the writings, statements, and conduct of the parties to determine whether the effect of the arrangement is the creation of a joint venture.  Thus, an express disclaimer in the contract of an intent to form a joint venture is not dispositive.

III. Liability of Joint Venturers:  In each state analyzed, joint venture participants are subject to joint and several liability for the torts of the other joint venturers committed in furtherance of the enterprise.  Each joint venturer is also jointly and severally liable for the debts of the venture.

III. Application to RTO West:  The arrangement between the Transmission Owners and RTO West would likely meet the criteria of (1) an agreement among members of the group
; (2) a common purpose
; and (3) contribution by the parties of assets to the common undertaking.  The primary issues that would be presented by a claim of joint venture would be (1) whether the participants share a right to control the enterprise; (2) whether the participants share in the profits and losses of the enterprise (share a common pecuniary interest); and (3) whether the long-term nature of the enterprise is consistent with the criteria of a single undertaking or ad hoc enterprise.  

A. Right to control. 

All of the definitions of a joint venture include the element of joint control by the participants over the enterprise.  This right is more than a de minimus right, Hayes v. Killinger, 385 P.2d 747 (Or. 1963), and is more than a compact to cooperate in carrying out different tasks for mutual benefit, Dority v. Driesel, 706 P.2d 995 (Or. App. 1985), Orosco v. Sun-Diamond Corp., 51 Cal. App.4th 1659 (1983).  It is akin to the right of partners in a partnership.  Where one party has no control over the decisions of the other in the operation of the enterprise, there is no joint venture, Paulson v. County of Pierce, 664 P.2d 1202 (Wash. 1983), app dism’d 4764 US 957, 78 L Ed 2d 331, 104 S.Ct. 386, even though the other party may have significant control over the actions of the first party.  Shaw v. Delta Airlines, Inc., 798 F. Supp. 1453, 1456 (D. Nev. 1992).

Although the underlying right to control the venture is key, it has been held that joint venturers may delegate responsibilities to one or more of the venturers, thereby relieving the others of rudimentary day-to-day decisions,.  Rhodes v. Sunshine Mining Co., 742  P.2d 417 (Idaho, 1987); see also, Saint Alphonsus Regional Medical Center, Inc. v. Krueger, 861 P.2d 71 (Idaho App. 1992), Papp v. Rocky Mt. Oil and Minerals, 769 P.2d 1249 (Mont. 1989).

The right of mutual control, initially existing, could, by agreement, be placed wholly in the hands of one of the joint adventurers, and could, by subsequent agreement or practice, be changed so as to shift the control over the management of the enterprise in any fashion in accordance with the agreement without changing the relationship of the parties.

 United States Fidelity & Guar. Co. v. Dawson Produce Co., 197 P.2d 978 (Okla. 1948) (emphasis added).  “Although management may be delegated to one joint venturer while the others retain the right of control (citation omitted), it must be an equal right of control.”  Weingart v. C & W Taylor Partn., supra at 577.

In Shell Oil Company, supra, the jury in the lower court had found that Shell Oil Company and Rocky Mountain Oil Corporation were joint venturers, although the contract did not so state, and thus both were liable for injury to a third person (non-worker) at one of Rocky Mountain’s drilling sites.  In reviewing the lower court’s judgment, the Ninth Circuit first found
 that all of the other elements of a joint venture existed (a contract, common purpose, community of interest, contribution by the parties of property or skill, and agreement to share profits).  To find mutual control, the court relied on one contractual provision which provided that drilling could be terminated if both parties determined that further drilling would not be warranted. Id. at 416.  The court also referred to evidence that Shell representatives had, at times, requested that drilling at the Rocky Mountain site be stopped and tests taken, and that Rocky Mountain had complied with such requests.  Id. at 417.  Importantly, the court then stated that, “while equal voice and joint control of the enterprise is essential to a joint venture, one of the joint adventurers may entrust actual control of the operation to another, and it still remains a joint venture . . . the enterprise, with all of the other elements of a joint venture, would not be any the less a joint venture by virtue of Shell entrusting the drilling operation to Rocky Mountain.”
  Ibid.  (Emphasis added).  

The pattern that, once the other elements of a joint venture are found, courts have an easier time determining the existence of a joint venture even though control is not shared is also seen in James Weller, Inc. v. Hansen, 517 P.2d 1110 (Ariz. 1973).  There, in an agreement involving the sale and development of a lot, a joint venture was found to exist where both parties contributed assets, the ultimate sales price was subject to mutual agreement, and each party was to receive one-half of the profits, even though one of the parties had full responsibility for the construction and the agreement provided that the work would be provided by that party “as an independent contractor.”  Id. at 1114. 

FERC’s insistence on the independence of the RTO board of directors and the absence of any control by one owner over another’s actions in carrying out the Transmission Operating Agreement are directly contrary to this criterion.  Although one could argue that the transmission owners merely delegate control of the operation to RTO West, there is no “mutual control, initially existing,” United States Fidelity & Guar. Co., supra.  In other words, there never is a time when the transmission owners and RTO West possess mutual control of the enterprise; therefore, the transmission owners cannot be found to have delegated control to RTO West as a joint venturer.  Just as important, the transmission owners reserve no rights to change the management of the operation, other than through their membership rights in one of the five member classes.

Although courts have at times based findings of mutual control or the delegation of mutual control on relatively slight evidence, they have done so when the other necessary elements of a joint venture are found.  With RTO West, as discussed below, a court would likely find that the criterion of sharing of profits and losses is not met.

B. Right to Share in Profits/Obligation to Share in Losses.

Where one party’s payments are considered expenses of the operation or are determined by the amount of services provided by that party, the party is not considered to share in the profits of the operation.  Hayes v. Killinger, 385 P.2d 747 (Or. 1963); Moon v. Ervin, 133 P.2d 933, 937 (Idaho 1943).  Under Oregon partnership law, the sharing in “gross returns” is not the same as “sharing profits” for purposes of determining the existence of a partnership.  Or. Rev. Stat. §68.120(2).  In order for proceeds to be considered “profits for partnership purposes,” proceeds must be considered joint property prior to division among the partners.  Dority v. Driesel, 706 P.2d 995 (Or. App. 1985).

In Utah, “a common definition for profits is the excess of returns over expenditures in a transaction or series of transactions.”  Penelko,  Inc. v. John  Price Assoc., 642 P.2d 1229, 1234 (Utah 1982).

The sharing of losses has also been called a material element in determining the existence of a joint venture.  Hayes, 385 P.2d. at 752; see also, Wiesner V. BBD Partn., 845 P.2d 120 (Mont. 1993); April Enterprises, Inc. v. KTTV, 147 Cal.App.3d 805, 819 (1983).  However, “[t]he benefits need not be of equal value or kind, and the losses may consist of money to one and loss of time or labor or property to the other.”  Martter v. Byers, 75 Cal. App.2d 375, 384 (1946); see also, Radaker V. Scott, 855 P.2d 1037, 1041. (Nev. 1993).  Where neither party stands to share in the profits or losses that the other might incur in the project, a joint venture will not be found even though the profits of each party depend on the overall success of the project.   Connor v. Great Western Savings & Loan Ass’n, 69 Cal.2d 850 (1968).

The RTO West Articles of Incorporation specifically state that “no part of the net earnings of this corporation will inure in whole or in part to the benefit of, or be distributable to, any . . . member of this corporation . . . .”  First Restated Articles of Incorporation of RTO West, §Article XI.  Neither the RTO West Bylaws nor the Transmission Operating Agreement provide for joint ownership of the proceeds from the RTO West operation among the transmission owners and RTO West or for a sharing of any profits
 beyond overall expenses.  To the contrary, during the Company Rate Period, (1) each transmission owner has a right only to the revenues associated with payment of its Company Rate and only up to an amount equal to the owner’s approved revenue requirement; (2) RTO West has a right only to revenues received as payment for the portion of the billings related to its own services;
 and (3) losses will not be shared among RTO West and the transmission owners.
  Transmission Operating Agreement, §14. After the Company Rate Period, transmission owners have a right only to sufficient revenues to meet their lawful revenue requirements (and any approved, owner-specific incentive rate mechanisms).  Transmission Operating Agreement, §14.1.  

C. Single Undertaking or Ad Hoc Enterprise.  Joint ventures are often defined to  be distinct from a partnership because of the limited nature of the venture or the ad hoc nature of its life.  Although the long-term nature of the Transmission Operating Agreement would be evidence of an intent to create an enterprise with more than an ad hoc nature, this particular criterion does not seem to be a critical element in the analyis.  In Shaw v. Delta Airlines, Inc., 798 F. Supp. 1453, 1456 (D. Nev. 1992), the court noted in finding against a joint venture that the contract between Delta Airlines and SkyWest did not contemplate a short-term business deal.  This finding, however, was made in the context of other findings such as the lack of joint control of the enterprise, the absence of an agreement to share in Delta’s profits from the enterprise and the absence of any capital invested by either party towards the joint business deal.  In Rhodes v. Sunshine Mining Co., 742 P.2d 417 (Idaho, 1987), a seemingly permanent mining venture among three mining companies was found to be a joint venture because the agreement stated a limited purpose of the venture (recovery of ore and prevention of waste and duplication).  In Oregon, a joint venture is not required to dissolve after any set time and may continue for any number of years or until the parties agree to dissolve the relationship.  Wallis v. Gibble, 124 P.2d 713, 714 (Or. 1942).   

IV. Conclusion.  It is unlikely that a court would find that the arrangement among the transmission owners and RTO West constitutes a joint venture.  Pursuant to the requirements of Order 2000, the transmission owners have no right to control the decisions of the RTO West board of directors or to rearrange the control structure of RTO West.  Neither do the transmission owners or RTO West have a joint right to the proceeds or revenues generated by RTO West.   

� While the three elements articulated by the Orosco court reflect the fundamental definition of a joint venture in California, see, e.g., April Enterprises, Inc. v. KTTV, 147 Cal.App.3d 805, 819 (1983) (relying on the same elements), the precise words used to describe a joint venture may vary from case to case.  See, e.g., Holtz v. United Plumbing & Heating Co., 49 Cal.2d 501, 506-07 (1957) (originating the oft quoted statement, “there must be an agreement between the parties under which they have a community of interest, that is, a joint interest, in a common business undertaking, an understanding as to the sharing of profits and losses, and a right of joint control.”), cited by, Kaljian v. Menezes, 36 Cal.App.4th 573, 586 (1995), Bank of California v. Connolly, 36 Cal.App.3d 350, 364 (1973), Connor v. Great Western Savings & Loan Ass’n., 69 Cal.2d 850, 863 (1968).   


� It should be noted that the Uniform Partnership Act, which is the current law of partnerships in Oregon, will be repealed and replaced by § 67.005 et seq. on January 1, 2003.  The new provisions essentially codify the four factors discussed in this memo as measures for a partnership.  The new statute, though, adds a fifth factor for courts to consider:  “Their contributing or agreeing to contribute money or property to the business.”  Or. Rev. Stat. § 67.055(4)(a)(E).  Currently, courts in Oregon do not consider this factor in their analysis of joint ventures.  


� It is possible that a court would find no joint venture among transmission owners because they do not sign Transmission Operating Agreements among themselves.  However, it is yet to be determined what contracts the owners will execute among themselves.  Additionally, a court could find an implied contract among the owners based on their extensive collaboration in establishing RTO West.  


� That the formation of an RTO and the relationship between the transmission owners and the RTO are not entirely voluntary may militate against finding a common purpose and community of pecuniary interest.    


� Acting in its appellate capacity, the court stated that it would overturn the lower court’s finding of  a joint venture only if the “agreement . . . conclusively establishes, as a matter of law,” that Shell was the principal in a principal-independent contractor relationship.  Id. at 415. 


� Shell was later cited by the Ninth Circuit in House v. Mine Safety Appliances Co., 573 F.2d 609 (9th Cir. 1978) for the proposition that “control need not be shared equally between members of a joint venture, but can be delegated to one member of the group.”  Id. at 620.  In that case, defendant companies argued that their status as joint venturers with the company which hired workers who were killed in a mine disaster granted them status as employers under Idaho Workmen’s Compensation Act and thus immunity from tort liability.  The court held that “some form of joint venture existed here”, Id. at 620, but that “in order to avoid distorting the direct employer concept [of Idaho law] beyond recognition,” it was necessary to examine the authority of each joint venturer to determine who had the right to hire and control the activities of the miners.  Id.at 621.  It found that only one of the joint venturers had the right to hire and control the miners, and that the other joint venturers therefore were not immune from suit.  


� Though RTO West will be a non-profit entity, there could be revenues beyond expenses which could  be placed into a reserve fund for future needs.


� “RTO West shall  have no ownership interest in the proceeds or receivables of the amounts billed by RTO West as the billing agent for the Executing Transmission Owner.”  Transmission Operating Agreement, §14.2.3.


� Revenue shortages will be shared only where a customer fails to make full payment for services over multiple systems, in which case the shortage is allocated pro rata among the owners of those particular systems, not among all transmission owners and RTO West if their billings were not affected.





