TPS DATABASE LICENSING PROGRAM

This Database License Program (the “TPS License Program”) is made and effective as of April 7, 2004 (“Effective Date”) by and between PacifiCorp (“Licensor”) and ____________________________________________________________ (“Licensee”).

Recitals

A.
The SSG-WI expansion planning process involves the performance of production costing type studies to identify areas of transmission congestion within the Western Interconnection and to identify and evaluate the economics of transmission alternatives and non-transmission solutions.  An essential element of the process is an interconnection-wide production costing database.

B.
Licensor is the administrator of certain data compilation and data manipulation processes (hereinafter and collectively the “TPS Database”) developed for modeling work related to transmission expansion planning and intended to be used together with load flow and line rating data (the “WECC Data”) available from Western Electricity Coordinating Council (“WECC”) or other power flow program data.  The TPS Database includes data that are derived in part from projected loads and generation data developed by state energy offices and compiled by the Committee on Regional Electric Power Cooperation.

C.
Licensor anticipates that others will desire to use the TPS Database to perform interconnection-wide or sub-regional transmission planning studies.  These studies may analyze historical, current or expected future use of the transmission system, and may also evaluate the economic viability of various options for expanding or upgrading the transmission system, as well as potential non-transmission alternatives, market designs and pricing methods.

D.
Licensee desires to license the TPS Database for its study(ies) as defined in the “Scope of Use” below. 

E.
The parties acknowledge and agree that it is in the public interest to promote and improve the quality of the TPS Database and to make the TPS Database openly available under reasonable and appropriate terms and conditions.  The parties believe that ongoing development of the TPS Database should be continued through a cooperative effort of transmission providers, resource developers, load-serving entities and state agencies within the Western Interconnection with the goal of jointly developing and using a common production costing database.

F.
For these reasons, Licensor is willing to grant Licensee a limited, non-exclusive, non-transferable license to the TPS Database for the purpose described in the Scope of Use, and on the condition that Licensee share improvements or additions to the TPS Database for use in future studies.

Agreement

Now therefore, for good and valuable consideration, and based on the premises stated in the Recitals, the parties hereby agree as follows:
1.
License Grant.  Licensor grants to Licensee a limited, non-exclusive, non-transferable license to use the TPS Database subject to the terms and conditions set forth in this Agreement.  

2. Scope of Use.  Licensee shall only use the TPS Database for ____________________________________________________________________________________________________________________________________________________________ transmission planning studies.  Without written permission from Licensor, Licensee shall not use, disclose or disseminate the TPS Database, or permit others in its control to do so, in any manner except as specifically permitted by this Agreement.

3.
Changes to the Scope of Use.  If either party wishes to change the Scope of Use, that party shall submit a written change order request (the “Change Order”) referencing the TPS License Program and setting forth the specific changes to the Scope of Use to the other party.  The Change Order shall amend the Scope of Use pursuant to its terms only upon execution by both parties.

4.
Third-Party Data and Software.  Licensee acknowledges that third-party data and third-party software may be necessary to complete the study.  Licensee understands that it is anticipated the TPS Database will be used with the WECC Data on terms and conditions established by WECC.  Licensee acknowledges that Licensor does not provide such third-party material and that it is Licensee’s responsibility to acquire or make arrangements for such third-party material.

5.
Data Reciprocity.  The parties anticipate that additions, improvements, updates or other changes will be made to the TPS Database as part of the study(ies) conducted by Licensee.  In return for the license granted in this Agreement and in addition to any royalty-fee arrangement provided for below, Licensee agrees to share the changes that improve or update the TPS Database for further or future public use and disclosure to other parties and provide Licensor a copy of such changes subject to the limitations below (hereinafter the “Shared Data”).  Any such changes shall be provided to Licensor before the publication of any study in which the TPS Database is used.


5.1
Licensee may at its discretion exclude certain changes from the scope of Shared Data to the extent that data are used for internal studies that are not made public.

5.2
Licensee agrees to undertake good-faith efforts such that the Shared Data will not be subject to confidentiality restrictions and, instead, be built on reliable generic or typical data to avoid triggering restrictions on its use or disclosure.  In addition, Licensee agrees to undertake good-faith efforts to provide the Shared Data in a “portable” format in which the data can be extracted in forms compatible with a variety of commonly used production cost modeling programs and protocols.

5.3
To the extent that any of the Shared Data are subject to any proprietary interests of the Licensee, Licensee grants to Licensor a worldwide, royalty-free, perpetual, irrevocable right to use, reproduce, distribute and create derivative works of the Shared Data, subject to the terms set forth in Sections 10 and 11 of this Agreement.  Licensor may sublicense its rights through multiple tiers of distribution provided such sublicensing scheme furthers the purpose of this Agreement to make the TPS Database openly available under reasonable and appropriate terms and conditions.

5.4
If, despite good faith-efforts described in Section 5.2 above, the Licensee cannot conduct its authorized study without using data subject to confidentiality restrictions, Licensee may request permission to use data subject to confidentiality restrictions.  Permission to use such data will not be unreasonably withheld.  To the extent that any of the data that Licensee uses in a public study or studies are subject to any proprietary interests of third parties, such data shall not be the Shared Data.  Licensee, however, agrees to provide Licensor with a reasonable description of any and all data excluded from the Shared Data under this Section 5.4 and to make a good-faith effort to identify the source of the data and the third party from which it can be obtained.  Licensee shall make these descriptions and identifications of the source of the data before publication of any results from such studies.  Licensee shall undertake good-faith efforts and, to the extent additional monies are not required to be expended by Licensee, provide Licensor a sublicense to use such Shared Data in the TPS Database on terms permitted by Licensee’s rights in such proprietary interests of third parties.  Licensor may also, in its discretion and to the extent permitted by Licensor’s sublicense from Licensee, sublicense its rights through multiple tiers of distribution provided such sublicensing scheme furthers the purpose of this Agreement in making the TPS Database openly available under reasonable and appropriate terms and conditions.

5.5
Licensee acknowledges and agrees that Licensor ultimately retains discretion with regard to whether the Shared Data will be added to the TPS Database.  Licensor anticipates incorporating the Shared Data upon its review, validation, modification or application of other error-control measures to maintain the quality and accuracy of the TPS Database, but has no obligation to do so.  Licensor shall determine the extent of review of the Shared Data necessary to determine whether to incorporate the Shared Data into the TPS Database.

5.6
Licensee acknowledges that the purpose of the TPS License Program is to develop a common production costing database for public use and agrees that it will not make, promote or assist in the creation of a competing database counterproductive of such goal.

5.7
Except under circumstances in which Licensor is in breach of limitations in this Agreement relating to use of the Shared Data, Licensee agrees not to object to or challenge in any manner Licensor’s right to use, reproduce, distribute and create derivative works of the Shared Data.

6.
No Endorsement Express or Implied.  Licensor does not expressly or impliedly endorse the results of any study using the TPS Database simply by virtue of the use of the TPS Database.

7.
Royalty Payment.  On an as available basis, PacifiCorp may agree to provide limited staff assistance to Licensee to facilitate use of the TPS Database.  In return for the use of the TPS Database pursuant to the Scope of Use, in Section 2, Licensee agrees to pay PacifiCorp Dollars ($125.00/per hour)for any time spent by it’s employees or contractors (i.) consulting with Licensee about use of the TPS database and (ii.) performing any functions described in Section 5.  If PacifiCorp transfers the TPS Database to SSG-WI or its designee, Licensee agrees to negotiate a replacement royalty with SSG-WI or its designee, to be effective upon the date of transfer.  If no replacement royalty is agreed upon within ninety (90) days this License will terminate on the ninety-first (91st) day.  Not withstanding the foregoing, in the event of such termination, Licensee agrees to pay the Licensor at the hourly rate set forth above for any time spent by Licensor fulfilling the functions described in Section 5, and the obligation to pay any such amount shall survive termination of this License
8.
Ownership.  Licensee acknowledges that the TPS Database, the data therein, and any subsequent versions thereof are compilations owned and copyrighted by Licensor.  The TPS License Program confers no title to, or ownership in, the TPS Database and is not a sale of any rights in the TPS Database.

9.
Return of Data and Termination.  The term of this License is from the date of first use of the TPS Database through the date two years after the execution by both parties.  Upon expiration of the term, the TPS Database will be returned except if renewed by mutual agreement, as set forth below, to Licensor and the TPS License Program will be deemed terminated.  In addition, Licensor may terminate the license, upon five (5) business days’ written notice, for failure to comply with any of the material terms and conditions set forth in the TPS License Program.  Upon expiration or termination, Licensee must promptly return the TPS Database, together with all copies, modifications and adaptations in any form.  

10.
Representation and Warranty.  LICENSOR MAKES NO REPRESENTATIONS OR WARRANTIES WHATSOEVER WITH RESPECT TO THE TPS DATABASE AND RIGHTS LICENSED TO LICENSEE HEREUNDER, INCLUDING, WITHOUT LIMITATION, ANY REPRESENTATION OR WARRANTY THAT (A) THE TPS DATABASE IS FREE FROM DEFECTS OR MEETS ANY PARTICULAR SPECIFICATIONS AND (B) THE TPS DATABASE IS VALID OR NOT INFRINGED USE OR WILL NOT INFRINGE OR VIOLATE ANY INTELLECTUAL PROPERTY RIGHTS OF A THIRD PARTY.  THE LICENSE GRANTED UNDER THIS TPS LICENSE PROGRAM BY LICENSOR IS LIMITED TO WHATEVER RIGHTS LICENSOR HAS, AND LICENSEE ACCEPTS THE TPS DATABASE “AS IS” AND WITH ALL FAULTS.

11.
Limitation of Liabilities.  IN NO EVENT SHALL LICENSOR BE LIABLE FOR LOST PROFITS OR SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN CONNECTION WITH THIS TPS LICENSE PROGRAM (HOWEVER ARISING, INCLUDING NEGLIGENCE), EVEN IF LICENSOR HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES. 

12.
Relationship of the Parties.  No agency, partnership, joint venture or employment relationship is created between Licensor and Licensee as a result of the TPS License Program.  Neither party is authorized to create any obligation, express or implied, on behalf of the other party or, except to the extent expressly provided in this Agreement, to exercise any control over the other party’s method of operation.

13.
Licensor Transfer.  Licensor may, at its sole discretion, transfer its entire right, title and interest in and to the TPS Database, including, but not limited to, any and all rights and obligations under the TPS License Program.

14.
Miscellaneous.  The TPS License Program shall be binding upon the parties and their legal representatives, successors and assigns.  The TPS License Program shall not be assigned, delegated or otherwise transferred by Licensee without the prior written consent of Licensor. The TPS License Program is the complete and exclusive agreement between the parties with respect to the subject matter hereof, superseding any prior agreements and communications (both written and oral) regarding such subject matter.  The TPS License Program may be amended, waived or modified only by a written document executed by both parties.  The parties agree that if any provision of the TPS License Program is held by a court to be unenforceable, then the court shall have the power to reform the unenforceable provision to be in compliance and reflect the reasonable intentions of the parties, if possible.  In any event, the parties agree that the invalidity of any provision shall not prejudice or affect the enforceability of the TPS License Program or any other provision in it.  The TPS License Program shall be construed under the laws of the state of Oregon without regard to principles of conflict of laws.


15.
Laws.  This Agreement is subject to all applicable laws and regulations, which includes, without limitation, all duly promulgated applicable federal, state and local laws, regulations, rules, ordinances, codes, decrees, judgments and directives; judicial or administrative orders, and permits; and other duly authorized actions of any governmental authority having jurisdiction over the parties with regard to the subject matter hereof.


16.
Authorization.  Each of the undersigned represents and warrants that he or she is authorized by Licensor or Licensee to enter into this Agreement on behalf of Licensor or Licensee respectively.

By their signatures below, the parties indicate their understanding and acceptance of the terms of this Agreement:

	PacifiCorp

as Licensor:
	____________________________________
as Licensee:

	By: 






Printed Name:  Andy MacRitchie


Title: Executive VP, Strategy & Major 


Projects
	By: 


Printed Name:  



Title: ________________________________

________________________________
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