DATABASE TRANSFER AGREEMENT



This Database Transfer Agreement (“Agreement”) is made and effective as of [enter date] (the “Effective Date”) by and between PacifiCorp as transferor and the Western Electricity Coordination Forum (WECC), as transferee.

Recitals

A.
The Seams steering Group--Western Interconnection (“SSG WI”) expansion planning process involves the performance of production costing type studies to identify areas of transmission congestion within the Western Interconnection and to identify and evaluate the economics of transmission alternatives and non-transmission solutions.  An essential element of the process is ready access to a interconnection-wide production costing database.

B.
To expedite fulfillment of SSG-WI’s commitments made to FERC and the Western Governors’ Association, PacifiCorp gathered, validated and compiled a database, and completed model computer simulations and analysis needed to complete transmission planning studies.

C.
The database includes data that is derived in part from publicly available projected loads and generation data developed by state energy offices and compiled by the Committee on Regional Electric Power Cooperation (“CREPC”) and other publicly available data gathered by PacifiCorp.  The data compilation and data manipulation processes (hereinafter and collectively the “TPS Database”) have been developed for modeling work related to transmission expansion planning, and are intended to be used together with load flow and line rating data such as available from Western Electricity Coordinating Council (“WECC”) (the “WECC Data”).

D.
Through the Effective Date, PacifiCorp has maintained,  updated, and administered the TPS Database in order to promote the SSG-WI Planning Work Group’s  (SSG-WI PWG) ability to make meaningful improvements in planning throughout the Western Interconnection.  PacifiCorp desires to transfer these functions and the database to SSG-WI.  The continuing SSG-WI role in Western Interconnection expansion planning makes SSG-WI the logical regional organization to direct the ongoing development and maintenance of the TPS Database.  Given the present status of SSG-WI’s development as a unincorporated association without formal budget or staff and the status of emerging RTO’s in the Western Interconnection, SSG-WI has decided that for expediency, efficiency, and to avoid duplication of process, it wishes that PacifiCorp to transfer the TPS Database and responsibility for its maintenance and administration to the WECC organization on an interim basis.  SSG-WI intends and WECC agrees that SSG-WI  will   set policy for the design and administration of the TPS Database; utilize the TPS Database in its planning activities and continue to direct the development of the database and expansion planning process. Because the TPS Database is to be a regional database available to all parties with legitimate electric system planning need, SSG-WI also believes it is more appropriate that the support and funding for the database maintenance and administration be from a broader set of interested parties such as represented by WECC instead of the limited parties presently funding emerging western RTO’s.  Given SSG-WI’s (or it’s successor’s) continuing role in western regional planning, PacifiCorp agrees to transfer the database on an interim basis (which is three years from the Implementation Date identified in Section 3 below), its maintenance, and its administration functions directly to WECC, subject to SSG-WI’s continuing direction on the TPS Database development and use.
E.
The parties anticipate that SSG-WI will use the TPS Database, and will coordinate as appropriate with WECC, CREPC, WGA, Regional and Sub-Regional Planning Groups, and others to perform and facilitate interconnection-wide transmission planning studies.  These studies may analyze current and expected future use of the transmission system, and may also evaluate the economic viability of various options for expanding or upgrading the transmission system, as well as potential non-transmission alternatives, market designs and pricing methods.

F.
The parties acknowledge and agree that it is in the public interest to promote and improve the quality of the TPS Database and to make the TPS Database openly available under reasonable terms and conditions.  The parties believe that ongoing development of the TPS Database should be continued through a cooperative effort of transmission providers, resource developers, load serving entities and state agencies within the Western Interconnection with the goal of jointly developing and using a common production costing database.

G.
For these reasons, PacifiCorp is willing to transfer to WECC its ownership to the intellectual property and other proprietary rights it has in the TPS Database in return for a commitment from WECC to fund, maintain, update, improve, operate and, after the interim period, transfer the TPS Database under the conditions and minimum standards set forth in this Agreement.  

Agreement

Now therefore, for good and valuable consideration, and based on the premises stated in the Recitals, the parties hereby agree as follows:

1.
TPS Database Transfer.  Subject to the commitments and expectations below, PacifiCorp hereby transfers to WECC its entire right, title and interest in and to the TPS Database.  Promptly following execution of this Agreement by the parties, PacifiCorp shall deliver to WECC  possession and control of documents, records, media and other materials that embody the TPS Database as shall be necessary for the utilization by SSG-WI of the TPS Database, excluding Third-Party Data and Software as identified in Paragraph 1.1 below.

1.1.
Third-Party Data and Software.  WECC acknowledges that third-party data and third-party software may be necessary to utilize the TPS Database.  WECC understands that it is anticipated that the TPS Database will be used with the WECC Data (or other power flow program data) on terms and conditions established by WECC for the WECC Data (or other program and/or power flow data provider).  SSG-WI acknowledges that WECC does not necessarily provide such third-party material, including the WECC Data, and that it is SSG-WI’s or other user’s of the TPS database  responsibility to acquire or make arrangements for such third-party material for studies undertaken by them.  

1.2
Format.  SSG-WI acknowledges that PacifiCorp shall deliver the TPS Database in an ABB Market Simulator-Cougar/Microsoft Access format.

2. 
Commitments and Expectations.  In return for the transfer described in Paragraph 1 above, WECC agrees to administer and maintain the TPS Database under the following conditions:

2.1
Availability.  WECC agrees that the TPS Database should be a open database, that is the TPS Database should be available to those desiring to conduct legitimate transmission planning and related studies and to those responsible for planning and regulating the adequacy of the regional transmission system (such as utilities and other system operators, merchant transmission or generation providers, , CREPC, WGA, and Regional and Sub-Regional Planning Groups state utility regulators and energy offices, educational institutions, independent analysts, or others as determined by SSG-WI) through a licensing program on reasonable terms and conditions, and subject to national security considerations. WECC and PacifiCorp agree the attached template for the “TPS License Program” establishes reasonable terms and conditions for licensing the TPS Database, and WECC will not materially change the terms and conditions without approval from SSG-WI.

2.1.1.
Data Reciprocity.  WECC agrees that licensees to the TPS License Program must agree that to the extent they make changes that improve or update the TPS Database for further or future public use and disclosure to other parties , they will return the TPS Database and share the improvements (royalty-free) with WECC and allow WECC in turn to incorporate the improvements or updates as directed by the SSG-WI into the TPS database and make it available to others.
2.2  
Visible and Portable.  WECC agrees to make the TPS Database available and not subject to confidentially restrictions and, where possible, built on reliable generic or typical data to avoid triggering confidentiality restrictions.  In addition, the TPS Database will be in a “portable” format in which the data can be extracted in forms compatible with a variety of commonly used production cost modeling programs and protocols.

2.3 
Validation.  WECC agrees to adopt a process of active validations, updates and error control to maintain the integrity of the TPS Database.  In addition, WECC  will work to elicit the cooperation of all utilities, agencies and other entities that are in a position to provide data or help with scrubbing and validating the TPS Database, and will ensure that the TPS Database as a whole is updated at least annually and reviewed by SSG-WI.

2.4
Record Keeping.  WECC agrees to maintain clear and complete records concerning licensees, changes, improvements and updates to the TPS Database, and the sources of such additional information including, but not limited to, the manner in which the data is compiled, validated and updated.  The TPS Database and all related  records shall be available to SSG-WI.
2.5
Coordination.  WECC will work under the policy direction of SSG-WI and cooperate with CREPC, WGA, and the Regional  and Sub-Regional Planning Groups to ensure that modeling and other planning study efforts that use the TPS Database are appropriately coordinated with data maintained or compiled by CREPC and WECC. 
As directed by SSG-WI, WECC will take all reasonable steps to insure the TPS database facilitates a successful SSG-WG planning process.  SSG-WI will monitor the performance of WECC in carrying out WECC responsibilities regarding the TPS Database and annually report to the SSG-WI Steering Group and PacifiCorp during the first three years of this Agreement.
2.6
Support and Funding.  WECC agrees to obtain necessary support and/or funding from WECC members to maintain and improve the integrity of the TPS Database for a period of three years from the Effective Date.  
2.7.
Ongoing and Perpetual.  It is the parties intention that the development and improvement of the TPS Database and SSG-WI’s administration and maintenance of the TPS Database be ongoing and perpetual.  WECC agrees that it will administer and maintain the TPS Database as set forth in this Agreement for a minimum of three (3) years as of the Implementation Date. Thereafter the ownership of the TPS Database shall be determined pursuant to Section 5 below.
2.8
Royalties for TPS Database.  If WECC desires to charge royalties for the use of the TPS Database, such royalties shall be subject to the approval of SSG-WI , such approval not to be unreasonably withheld. Any royalties should be reasonable in relation to the costs of the TPS Database development and maintenance.  If different royalties are charged to different licensees (including waiver of any royalties), WECC agrees to establish guidelines for determining the appropriate royalty level for different categories of licensees and articulate the reason(s) for the difference in royalty levels after consulting CREPC and WGA and subject to SSG-WI approval.  No royalty would be charged to members of SSG-WI workgroups using the TPS Database.

3.
Benchmark and Timetable.   WECC agrees to meet its commitments and expectations in accordance with the following benchmarks and timetable.  

3.1
Implementation.  WECC agrees to immediately adopt and implement a licensing program pursuant to Paragraph 2.1, and to implement the remainder of its administration and maintenance of the TPS Database as described herein by the “Implementation Date.

3.2
Validation.  WECC agrees to perform at a frequency of no less than once per year a process of active validations, updates and error control to maintain the integrity of the TPS Database.

3.3
Usage.  WECC agrees that it will administer and maintain the TPS Database as set forth in this Agreement for a minimum of three (3) years from the Implementation Date.  To that extent, WECC agrees that it will not have fulfilled its commitments and expectations in accordance with this Agreement if within the third year from the Implementation Date (1) use of the TPS Database declines to where neither SSG-WI or any other operational utility organization in the Western Interconnection responsible for transmission planning (besides PacifiCorp) is using the TPS Database for legitimate planning studies and (2) SSG-WI or others are using other similar databases for transmission planning studies and such database(s) is not administered and maintained in a manner satisfying the conditions of Section 2 above.

4.
Nonperformance.  If WECC does not fulfill its commitments and expectations in accordance with this Agreement and in accordance with the benchmark and timetable identified in Paragraph 3 above and 5 below, PacifiCorp will have the option to reassume ownership of any and all rights WECC may have in the TPS Database at any time within three years from the Implemention Date.  
5.
Dissolution.  WECC agrees that I it will fund, maintain and administer the TPS database for at least three (3) years from the Implementation Date, all under the policy direction of SSG-W   If within the three year period from the Implementation Date, SSG-WI dissolves or the SSG-WI Memorandum of Understanding is terminated and a successor organization to SSG-WI is not established, ownership of the TPS Database will revert to PacifiCorp and PacifiCorp upon direction from the Western Interstate Energy Board, the energy arm of the WGA,(WIEB)will enegotiate a new Transfer Agreement with similar terms and conditions with WECC or such other organization as WIEB determines.  If dissolution of SSG-WI or termination of the Memorandum of Understanding occurs after three (3) years from the Implementation Date, and a successor organization to SSG-WI is not established WECC shall assign this Agreement to WIEB, which may undertake the responsibilities hereunder or arrange for their fulfillment as it sees fit.
6 Responsibilities of the Parties.  Subject to the terms of this Agreement (which contros in the event of a conflict), the responsibilities of the parties will be as described in the attached WECC-PacifiCorp Concept Agreement.  
6.1 WECC Limitations. WECC will not duplicate or compete with the functions and responsibilities of SSG-WI and therefore will not initiate commercial expansion planning studies of the type associated with SSG-WI without a request from SSG-WI.  WECC  may perform studies using the TPS database for specific individual members as a service to its members on a fee basis and as approved by the SSG-WI.  In such case, WECC will only perform the analytical studies, provide results of studies and descriptions of the studies, and provide results of studies to its requesting member, but WECC will not develop recommendations or advocate for projects on commercial merits based on the studies it performs and will not advocate before regulatory bodies.  However, it may testify about how the database was developed and maintained.
6.2  Assistance by PacifiCorp.  On an as available basis, PacifiCorp agrees to provide limited staff assistance to Licensee to facilitate use of the TPS Database.  In return for the use of the TPS Database pursuant to the Scope of Use, in Section 2, Licensee agrees to pay WECC Dollars ($xx.xx/per hour)for any time spent by it’s employees or contractors consulting with WECC about use of the TPS database
7.
Limitation of Liabilities.  IN NO EVENT SHALL PACIFICORP BE LIABLE FOR LOST PROFITS OR SPECIAL, INCIDENTAL OR CONSEQUENTIAL DAMAGES ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT (HOWEVER ARISING, INCLUDING NEGLIGENCE), EVEN IF PACIFICORP HAS BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.

8.
Representations and Warranties.  PACIFICORP MAKES NO REPRESENTATIONS OR WARRANTIES WHATSOEVER WITH RESPECT TO THE TPS DATABASE AND RIGHTS TRANSFERRED TO WECC  HEREUNDER, INCLUDING, WITHOUT LIMITATION, ANY REPRESENTATION OR WARRANTY THAT  (A) THE TPS DATABASE IS FREE FROM DEFECTS OR MEETS ANY PARTICULAR SPECIFICATIONS, AND (B) THE TPS DATABASE IS VALID OR NOT INFRINGED USE OR WILL NOT INFRINGE OR VIOLATE ANY INTELLECTUAL PROPERTY RIGHTS OF A THIRD PARTY.  THE TRANSFER GRANTED UNDER THIS AGREEMENT BY PACIFICORP IS LIMITED TO WHATEVER RIGHTS PACIFICORP HAS, AND WECC ACCEPTS THE TPS DATABASE “AS IS” AND WITH ALL FAULTS.

9.
Successors, Assigns and Licensee.  This Agreement shall be binding upon and inure to the benefit of the parties hereto and their permitted successors and assigns. Except for the assingment of this Agreement to WIEB pursuant to Section 5, neither party may assign its rights under this Agreement, in whole or in part, without the written consent of the other party, such consent not to be unreasonably withheld; provided, however, that WECC may contract out its commitments and rights under this Agreement, in whole or in part, pursuant to Paragraph 2.6 (Support and Funding) or license its rights, in whole or in part, pursuant to the TPS License Program.  Notwithstanding the prior sentence, WECC’s written consent is not required if PacifiCorp elects to reassume ownership of the TPS Database pursuant to Paragraph 4 (Nonperformance).

10.
Severability.  The parties agree that if any provision of this Agreement is held by a court to be unenforceable, then the court shall have the power to reform the unenforceable provision to be in compliance and reflect the reasonable intentions of the parties, if possible.  In any event, the parties agree that the invalidity of any provision shall not prejudice or affect the enforceability of this Agreement or any other provision in it.  

11.
Waiver.  The failure of either party to enforce at any time any provision hereof shall not be construed to be a waiver of such provision or of the right thereafter to enforce each and every provision.

12.
Choice of Law.  This Agreement shall be construed under the laws of the state of Oregon without regard to principles on conflict of laws.  

13.
Notices.  Any notice or report hereunder shall be given in writing.  Notices that affect the other party's rights under this Agreement shall be delivered personally or sent by registered mail, postage prepaid, addressed to the other party at the address set forth below or at such other address as designated by the party by written notice, or by confirmed telex or facsimile:



If to PacifiCorp:




[insert address and contact person]



If to WECC:



[insert address and contact person]

14.
Attorneys’ Fees.  If litigation or arbitration is commenced by either party to enforce or interpret any of the provisions of this Agreement, the prevailing party shall be entitled to recover reasonable costs, expenses and attorneys' and paralegals’ fees at arbitration, at trial, on appeal and on any petition for review.  If, in any litigation or arbitration, either party makes an offer of compromise, including an offer to pay all attorneys’ and other fees and costs payable to a prevailing party hereunder, and such offer is not accepted, and if the party rejecting the offer fails to obtain a more favorable judgment or result, the party that made the offer shall be considered the prevailing party for purposes of recovery of reasonable attorneys' and paralegals' fees, costs and expenses under this provision.

15.
Entire Agreement/Amendment.  This Agreement is the complete and exclusive agreement between the parties with respect to the transfer of the TPS Database and the subject matter hereof, superseding any prior agreements and communications (both written and oral) regarding such transfer and subject matter.  This Agreement may be amended, waived or modified only by a written document executed by both parties. There are not third-party beneficiaries under this Agreement other than SSG-WI and WIEB. 
16.
Counterparts.  This Agreement may be executed in one or more counterparts, and each set of counterparts shall constitute an original agreement and shall be binding on the parties as such.  

17.
Authorization.  The undersigned represent and warrant that (s)he is authorized to enter this Agreement on behalf of the transferor or transferee.

By their signatures below, the parties indicate their understanding and acceptance of the terms of this Agreement as of the Effective Date:

Transferor:

PacifiCorp
By: ____________________________________________

(Signature)

Authorized representative: ______________________


(Print Name)

Title: __________________________________________

Transferee: 

Western Electricity Coordinating Council  (“WECC”)

by the participating parties on behalf of  WECC

By: ____________________________________________


(signature)

Authorized representative: ______________________


(Print Name)

Title: __________________________________________
Acknowledgements

The following acknowledge that they are intended third-party beneficiaries under this agreement and further acknowledge that they are or may be called upon to  undertake certain responsibilities recited herein:

SSG-WI







WIEB

By:___________________________________________________By:____________________


(SIGNATURE)                                                                                                 ( signature)
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