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	November 12, 2004

In reply refer to:  L-7



Michael A. Goldfarb

Attorney at Law

1150 Market Place Tower

2025 First Avenue

Seattle, WA  98121

Dear Mr. Goldfarb:

The Administrator has asked me to reply to your November 9, 2004 letter that requested that the Bonneville Power Administration (BPA) "immediately stop all activities including, but not limited to the expenditure of funds and the vote scheduled for December 9, 2004 regarding Grid West's Bylaws."  Your letter argues that, at the scheduled December 9 meeting of the Regional Representatives Group ("RRG"), BPA's support for changing RTO West into Grid West and for adopting new organizational bylaws would constitute a final agency action.  You also allege that the agency has already made a decision to provide that support.  We disagree with both positions.

BPA has not made a decision to support the transformation of RTO West into Grid West.  On September 22, 2004, BPA provided to the RRG a list of 35 issues that needed resolution, including the issues of cost and accountability you mention in your letter, before BPA could support moving forward on December 9.  These issues were culled from the public comments the agency requested on whether to support the establishment of Grid West. Various RRG work groups were tasked to attempt to resolve these issues.  Many of BPA's concerns have been successfully resolved at subsequent RRG meetings but others have not.  We continue to diligently work to resolve those that remain. Your client, Snohomish PUD #1, has had a representative at these RRG meetings. The energy newsletter, Clearing Up, has also covered these developments.  Last week's issue made clear that your client was well aware of the continuing negotiations over BPA's concerns and the difficulty of getting to resolution.  Given that context, it is disingenuous to assert that BPA has already decided to support the proposal on December 9.

With respect to the expenditure of funds to support this project, BPA has explicit statutory authority "without fiscal year limitation . . . to engage in activities and solicit, undertake and review studies and proposals relating to the formation and operation of a regional transmission organization."  Energy and Water Appropriations Act of 2001,

P.L. 106-377, Title III, §311.  In our view, this authority certainly includes supporting the establishment and funding of a developmental organization (Grid West) that is tasked to work with the region's stakeholders on a proposal for an operating regional transmission organization but would have no authority over BPA or its transmission assets until BPA agrees to grant such authority. 

Assuming that (1) on December 9, the Regional Representatives Group, including BPA, supports the transformation of RTO West into Grid West and (2) the RTO West board thereafter votes to do so by adopting the new bylaws, another decision must be made by the Regional Representatives Group in mid-2005 on whether to actually activate the organization. That decision involves whether to seat a Developmental Board of Trustees to oversee the technical development of a proposal and the negotiation of necessary agreements with transmission owners.  Only if a Developmental Board is seated can Grid West begin to negotiate with the transmission owners.  If it successfully negotiates and offers transmission agreements to the transmission owners within the following 12 months, the next significant election (likely sometime in 2007) would be whether transmission owners should accept the offer.  BPA's discretion in making this decision would in no way be limited by BPA's support of Grid West's existence up to that point.  We think that conclusion is clear based on the previous inability of the region's transmission owners to successfully negotiate a transmission agreement with RTO West. 

Consequently, no action that would have any binding legal effect upon BPA could be taken until BPA decides whether to accept such an offer.  Any BPA actions taken prior to that decision, including the scheduled decision on December 9, involve only the establishment and support of a new regional entity with no authority over BPA and participation in collaborative regional efforts to produce an acceptable regional transmission proposal.  Because there is no upcoming decision that would constitute a final action, BPA has not prepared, nor is it required to prepare, a Record of Decision or a NEPA assessment. 

We are aware of the issues and limitations surrounding subdelegation of Federal responsibilities.  However, if BPA itself does not yet know what the Grid West proposal will ultimately look like and what BPA would have to do to implement it, we question how you can state that we are attempting to take action that violates the law of subdelegation.  We do know that we have no intention to transfer authority over the Federal transmission assets to Grid West, or any other entity, without complying with the requirements set out in the case law.

It is my belief that any litigation you may file on the grounds set out in your letter would be frivolous and a waste of the court's time.

Sincerely,

Randy A. Roach

General Counsel

bcc:

S. Wright - A

ECC - D-7 (04-0220)

DC/Wash

S. Larson - L-7

S. Clarke - PSW/Seattle

A. Burns - R-3
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