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VIA FACSIMILE AND CERTIFIED MAIL  
 
November 9, 2004 
 
Stephen J. Wright, Administrator 
Bonneville Power Administration 
Routing: A 
PO Box 3621 
Portland, OR  97208-3621 
 

Re: BPA’s Decision to Proceed with the Grid West RTO 
 
Dear Administrator Wright: 
 

We represent BPA’s largest public agency customer, Public Utility District No. 1 of 
Snohomish County, Washington (“the District”).   

 
In the past four years, BPA has raised its wholesale power rates to record-high levels. 

The District’s ratepayers, particularly low-income and business customers, have been hit 
hard, and the region has lost a key economic advantage.  

 
When BPA said it would not examine the cost-benefits and alternatives to the Grid 

West regional transmission organization (“RTO”) before it voted on Grid West’s proposed 
Bylaws, the District and 12 other utilities requested an independent professional study from 
Henwood Energy Services, Inc.  The study, which the District provided to BPA, concluded 
that Grid West will likely result in a net increase in costs of over $122 million a year – and 
potentially over $300 million a year.  With record-high BPA rates, the District cannot afford 
further BPA cost increases.  
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We understand that BPA has set December 9, 2004, as the date for adopting Grid 
West’s Developmental and Operational Bylaws.  BPA has characterized this threshold action 
as “Decision Point 1,” marking the official start of Grid West as an independent entity. 

 
By this letter, the District requests that BPA immediately stop all activities, including 

but not limited to the expenditure of funds and the participation in any vote in furtherance 
of subdelegating BPA’s responsibilities to Grid West.  Adopting the Grid West Bylaws is the 
first incremental step in the unlawful delegation to Grid West of BPA’s duties under the 
Federal Columbia River Transmission System Act of 1974, 16 U.S.C. § 838 et seq., and other 
statutes.  

 
As described in more detail below, BPA has no statutory authority to subdelegate to 

Grid West the responsibilities to manage federal transmission assets that Congress has 
explicitly delegated to BPA.  BPA therefore should not expend funds or take any step, 
including the threshold step of approving bylaws for Grid West.    

 
FACTS 

 
The District as well as a number of other parties have repeatedly placed BPA on 

notice of their legal and other objections to BPA’s plan to delegate its statutory obligations to 
Grid West.   

 
Although BPA has failed to issue a Record of Decision concerning its involvement 

with Grid West, BPA has acknowledged the importance of these unresolved legal issues in 
comments submitted to the Federal Energy Regulatory Commission (“FERC”).  

 
On February 28, 2003, for example, in response to FERC’s Notice of Proposed 

Rulemaking on Standard Market Design, BPA identified a number of subdelegation issues 
concerning RTOs, including: BPA’s environmental responsibilities; its ratemaking 
obligations under the Northwest Power Act; and its duties under the Columbia River Treaty, 
the Pacific Northwest Coordination Agreement and the Mid-Columbia Hourly Coordination 
Agreement.  See, BPA comments in FERC Docket No. RM01-12-000, Remedying Undue 
Discrimination through Open Access Transmission Service and Standard Electricity Market 
Design.   
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 On September 3, 2004, the District sent a letter to BPA, requesting that BPA not 
support the Grid West Bylaws at the scheduled Regional Representatives Group meeting.  
The Washington Public Utility Districts Association and the Western Public Agencies Group 
(“WPAG”), of which the District is a member, sent similar letters, citing public policy issues, 
such as the cost and lack of accountability of Grid West.  

 
Despite those letters, BPA has neither ceased its activities in furtherance of Grid West 

nor has BPA properly responded to those objections by preparing a Record of Decision and a 
Supplemental Environmental Assessment.  Examples of comments by various parties 
objecting to BPA’s proposed support of Grid West are attached for your reference. 

 
Under Grid West’s proposed Developmental Bylaws, BPA will begin the process of 

unlawful subdelegation of its statutory responsibilities.  Grid West’s proposed Developmental 
Bylaws provide that the membership of Grid West will select the Membership 
Representatives Committee (“MRC”).  Voting for the MRC, however, is based on five classes 
of customers.  The MRC will in turn “elect” a five-member Developmental Board of Trustees 
that is designed to be autonomous from the membership.  Amending the Development 
Bylaws at a later date would require an affirmative vote of two-thirds of the Developmental 
Board of Trustees and a vote of the MRC.  See, Developmental Bylaws, section 7.26.   

 
WPAG’s recent objection aptly described the situation: “The Grid West board is not 

just independent, it is for all intents and purposes beyond the reach of the members of the 
organization.”  See, WPAG comments, September 3, 2004, page 4. 

 
BPA’s “Decision Point 1” action on the proposed Grid West Bylaws is therefore a 

critical decision.  The Bylaws will determine the structure of Grid West, whose mission, 
among other things, is to develop and negotiate new Transmission Agreements, draft tariff 
provisions and take other actions to further the objectives of Grid West.  See, Developmental 
Bylaws, section 3.1. 

  
BPA – without answering the many legal objections and without preparing a Record 

of Decision or Supplemental Environmental Assessment – has apparently decided to endorse 
the Bylaws on December 9, 2004.  BPA’s actions in this regard have region wide 
consequences.  BPA’s current schedule delays publication of a Record of Decision until 2006 
or 2007 to coincide with the release of Grid West’s proposed Transmission Agreements.  By 
then, however, many parties will have relied on the expectation that BPA will subdelegate 
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its duties to Grid West, and they will have made major strategic and capital decisions.  BPA’s 
obligation to the region should be to ensure that the threshold issues concerning the legality 
of its subdelegation to Grid West, and the environmental consequences of Grid West, are 
addressed immediately.    

 
ANALYSIS 

 
Federal courts have long recognized and enforced the “subdelegation doctrine,” 

which prohibits federal agencies from assigning their statutory responsibilities and duties to 
outside parties.  

 
The most recent statement of the rule was set forth several months ago by the U.S. 

Court of Appeals in U.S. Telecom Ass’n. v. F.C.C., 359 F.3d 554 (D.C. Cir. 2004), cert. denied, 
WL 2071195 (2004) (invalidating delegation to a state regulatory commission).  

 
There, the Court said:  
 
[T]he cases recognize an important distinction between subdelegation to a 
subordinate and subdelegation to an outside party.  The presumption that 
subdelegations are valid…applies only to the former.  There is no such 
presumption covering subdelegations to outside parties.  Indeed, if anything, 
the case law strongly suggests that subdelegations to outside parties are 
assumed to be improper absent an affirmative showing of Congressional 
authorization.  (Italics in original text.) Id. at 565.  
 
The Court went on to say that statutory silence on the subject of delegation does not 

constitute an implied grant of authority.  “[T]he failure of Congress to use ‘Thou Shalt Not’ 
language doesn’t create a statutory ambiguity of the sort that triggers…deference [to the 
agency by a court].” Id. at 566.  

 
We presume that BPA is aware of this recent decision, which, on its face, prohibits 

subdelegation in the manner BPA is attempting to do in connection with Grid West.  
Nonetheless, BPA has continued to press forward with the unlawful subdelegation in 
apparent disregard of the U.S. Telecom decision, as well as a long line of earlier cases which 
similarly prohibit subdelegation.   
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Finally, it appears that BPA has not taken any steps to prepare a Record of Decision 
on Grid West and the proposed Bylaws prior to making a threshold determination to join the 
organization. 

 
BPA’s failure to prepare a Record of Decision or to answer the legal objections of the 

District and other parties is all the more troubling in light of statements from FERC that BPA 
should evaluate its own legal limitations.  

 
In 2000, FERC said: 
 
Bonneville’s participation in RTO West [now renamed Grid West] is 
voluntary, and concerns as to whether Bonneville is adequately protected are 
more appropriately addressed in proceedings that Bonneville will initiate 
pursuant to the Pacific Northwest Electric Power Planning and Conservation 
Act [“Northwest Power Act”].  We further recognize that Bonneville is 
subject to limited Commission jurisdiction as a federal power marketing 
agency. 
  
100 FERC ¶ 61,274, para. 59 (September 2000). 
 
Despite FERC’s order, now four years old, BPA has initiated no such proceedings. 

Instead, BPA has moved in incremental steps to support the creation of Grid West.  
 
A Record of Decision should have at least addressed: 1) the subdelegation issues raised 

in the U.S. Telecom and earlier decisions; 2) the legal issues identified in BPA’s February 28, 
2003 comments to FERC; 3) the legal implications of delegating BPA’s duties to a not-for-
profit corporation that includes one or more Canadian crown corporations (i.e, British 
Columbia Transmission Corporation); and 4) other legal and policy issues raised in the many 
objections BPA has received to date.   
 
 Similarly, BPA should have prepared a Supplemental Environmental Assessment to 
analyze the likely environmental ramifications of participating in Grid West prior to the 
December 9, 2004 vote.  
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BPA apparently recognizes that a Supplemental Environmental Assessment is 
required, given BPA’s statement earlier this month that it intends to prepare a Supplemental 
Environmental Assessment for its 1995 Business Plan Environmental Impact Statement (BPA 
Journal, November 2004, page 3). BPA’s Supplemental Environmental Assessment must 
include a discussion of transmission issues, such as BPA’s proposed participation in an RTO.  

 
BPA, however, is proceeding prematurely with the development of Grid West before 

this crucial environmental review is completed.  BPA’s decision to move forward with the 
adoption of Grid West’s Bylaws during the review process violates the National 
Environmental Policy Act of 1969 (“NEPA”), 42 U.S.C. § 4321 et seq.  The purpose of 
preparing a Supplemental Environmental Assessment is to analyze options, including a no-
action alternative, prior to making a decision.  

 
NEPA requires agencies to take a “hard look” at their planned actions.  “[T]he critical 

agency decision must, of course, be made after the supplement has been circulated, 
considered and discussed in light of the alternatives, not before.  Otherwise the process 
becomes a useless ritual, defeating the purpose of NEPA, and rather making a mockery of it.” 
Natural Resources Defense Council v. Callaway, 524 F.2d 79, 92 (2nd Cir. 1975).  

 
Furthermore, an agency that has prepared an EIS – as BPA did in the 1990s on its 

Business Plan – cannot “simply rest on the original document.  The agency must be alert to 
new information…”. Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557 (9th Cir. 
2000).   

 
For these reasons – and the other reasons identified in the various objections filed 

with BPA by the District and other parties – BPA as a matter of law is precluded from 
moving forward in any matter with the subdelegation of its transmission assets to Grid West.   
 

CONCLUSION 
 
 The District hereby requests that BPA immediately stop all activities including, but 
not limited to the expenditure of funds and the vote scheduled for December 9, 2004 
regarding Grid West’s Bylaws.   
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 The District further requests that BPA confirm in writing, received in our office by 
fax or email, by no later than close of business, Friday, November 12, 2004, that BPA will 
comply with this request.   
 

Thank you for your attention to this urgent matter. 
 

Very truly yours, 
 
 
 
Michael A. Goldfarb 

 
Enclosures 
cc:  Randy Roach, General Counsel 
 




























