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INTRODUCTION

This Record of Decision culminates the statutory consultation

proceeding begun last October 7, 1983. 48 Fed. Reg. 45829. »

comprehensive record of some 7,000 pages has been compiled through

public comments, hearings and negotiation sessions. The record has

been of considerable utility in probing the arguments of interested

parties on the determination of a methodology for calculating the

avérage system cost of resources (ASC) which sets the residential

exchange subsidy paid by Bonneville Power Administration (BPA) to

certain Pacific Northwest electric utilities.

Significant features of the ASC methodology adopted in this

Record of'Decision include:

1.

Retention of the so-called jurisdictional approach under
which retail rate orders of regulatory agencies are used
as the primafy source of data for computing the ASC for
utilities participating in the residential exchange. -
However, BPA will carry out its statutory role through an
independent determination of the validity of all data
submitted in ASC filings recognizing the different
purposes of ASC filing review and retail rate regulation.
This independent determination will regquire greater
involvement in retail rate cases of utilities
participating in the residential exchange prograﬁ.
Inclusicn df transmission costs in the calculation of ASC,
with a review of all future transmission plant additionsr
to ensure that they are not redundant of the existing

transmission grid.
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3. Exclusion of all:Construction'WOrk In Progress from the
calculation of ASC.

4. Use of a participating utility's weighted cost of debt
securities to determine a return component of ASC. This
is intended to eliminate the potential for utilities to
recover terminated power plant costs indirectly through
their jurisdictionally allowed equity retgrﬁs and capital
structures. | | |

5. Exclusion of income taxes from ASC, meaning that BPA will

‘no longer subsidize the income taxes of participating
utilities. Income taxes are not a cost of resources
within the meaning of Section 5(c) of the Northwest Power
Act. |

6. Simplification of procedures for functionalizing
(separating) costs between subsidized generaticn and
transmission acceounts, and nonsubsidized distributidh and
"other" accounts.

7. Clarification of Section VI, Change In Average System

Cost Methodology, of the current ASC Methodolegy to

better reflect the purpose of the rule. Once an ASC
Methodology is adopted in a recoré-building proceeding,
the Administrator may retain that methodology for at least
one year after implementation so that experience may be
gained thereunder before it is subject to further revision
or change.

8. Changes iﬁ the timetable for BPA review of individual ASC

filings to permit more thorough analysis.
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9. "Phase-in" of the reformed ASC methodology in order to
minimize the retail rate effects of the change in
methodology. Under the phase?in, the new methodology would
be implemented by ;he Commission on July 1, 1984, the date
on which participating utilities gualify to exchange
90 percent of their residential loads under Section 5(c)
of the Northwest Power Act. However, for the ensuing
12-month period, the actual ASC subsidy for each
participating utility would be determined as the average
of the ASC in effect on July i, 1984, and the ASC
calcdlated under the new methodology. ©On July 1, 1985,
the new methodeology yould become the exclusive means of
determining the ASC of each participating utility.

10. Each exchanging utility is require& to file under the new
methodology within 20 days after implementation by the
Federal Energy Regulatory Commission. Any utility failing
to do so, will have its ASC deemed equal to zero until
compliance occurs.

Of the ten major utilities participating in the residential
exchange program, the revised ASC methodology will substantially
affect only three: Portland General Electric Co., Pacific Power &
Light Co., and Utah Power & Light Co7 Four of the otﬁer seven are
presently in a "deeming" (See page 6, below) status because their
existing ASC is less than or equal to BPA's priority firm power
rate. Under the revised methodélogy adopted in this decision, BPA
estimates that it will continue to pay a residential exchange
subsidy of approximately $170 million per year through the

residential exchange program.
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CHAPTER. ONE
BACKGROUND

A. Relevant Statutory Provisions
Section 5(c){(l) of the Northwest Power Act, 16 U.S.C.

§839c(c)(l), provides that BPA shall acquire certain amounts of
power offered for sale by Pacific Northwest electric utilities; In
exchange, BPA offers to sell "an egquivalent amouht of electric
power to such utility for resale to that utility's residential
users within the region.""/ See, generally, H.R. Rep. No. 976,
part I, 96th Cong., 2d Sess. at 60 (1980). Sales to the utility
may not be restricted below the amount of power acquired from the
utility. See section 5(c)(6).

The residential exchange is not a conventional power
transaction. There is no power transferred either to or from
BPA.Z/ System schedulers do not dispatch the exchange; line
losses are not incurred. "In practice, only dollars are exchﬁnged,

not electric power." Public Utility Commissioner of Oregon v.

BPA, Civil No. B84-270-PA, slip op. at 6 (D. Or. March 21, 1984).
"In essence, what really happens is [that] BPA writes a check to

the utility; no power actually flows back and forth." Comments of

1/ The exchange was set equal to 50 percent of a participating
utility's qualifying residential and small farm load as of July
1, 1980, and has been increasing in equal increments toward 100
percent of such load. See, section 5(c)(2).

2/ Section 5(c)(5) allows BPA to acquire an "equivalent amount of
electric power from other sources to replace power sold to [a
participating] utility," if the cost of such replacement
acquisition is less than the applicable ASC. Once again,
however, the key phrase is "equivalent amount." 1In any event,
such alternative purchases, other than BPA resources, have been
construed to require seven years advance notice. See, section
4(a), Residential Purchase and Sale Agreement, Contract No.
DE-MS79-83BP9. BPA designates this contract as part of the
record of this consultation proceeding. (R. 6800).
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Portland City Commissiongr Lindberg, R. 716. "You [BPA] pay 150 or
260 million dollars a year, and you don't get any kilowatts or
kilowatt hours for it, but you keep paying." Oral éomments of
Pacific Power & Light Co. (R. 2323).

The power sale concept was created by Congress for BPA
ratemaking purposes. E.g., section 7(b)(1).3/ Practically
.speaking, the purpose of the residential exchange is to provide a
subsidy to exchanging utilities. Costs subsidized by BPA do not
have to be recovered in the retail rates charged to the residential
customers of exchanging utilities.

BPA exchange power is priced at the same rate as that for
general requiremeﬁts sales to preference customers (the "priority
firm rate"). See, section 7(b) (1) of the Northwest Power Act, 16:
U.S.C. §839e(b)(1l). In contrast, the amount paid by BPA to the
participating utility is neot a conventional power rate. Sectién
5(c)(1) states that BPA is to pay "the average system cost of that
utility's resources." 16 U.S.C. §839c(c)(1l). Section 5(c)(7) of
the Northwest Power Act gives BPA's Administrator the discretionary
authority to determine average system cost (ASC) on the basis of
the methodology to be established in consultation proceedings.

16 U.S.C. §B839¢c(c)(7). The only express statutory limits on the

3/ The cutcome of this consultation proceeding will not change
the way in which BPA establishes rates under section 7 of the
Northwest Power Act. The resource concept’ was devised by
Congress to allocate the benefits and costs of the Federal Base
System among competing classes of BPA customers. BPA has
faithfully implemented Congress' ratemaking directives.
However, the resource concept should not obfuscate the nature
of the residential exchange as a subsidy from BPA to the
participating utilities. '
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Administfator's authority are found in section 5(c)(7)(A), iB) and
(C).

The residenﬁial exchange subsidy, sometimes réfetred to as
"sholesale rate parity" with BPA's wholesale preference cﬁstomers,
was intended to give residential ratepayers of investor-owned
utilities a form of access to low=-cost Federal hydroelectric
resaurces. Wholesale rate parity was the first attribute of the
residential exchange originally intended by COngress.i/

Under section 5(c) of the Northwest Power Act, wholesale rate
parity was to work in two directions. Whenever the BPA priority
firm rate is lower than a participating utility's ASC, BPA would
pay a subsidy to that utility. However, that exchanging utility
could owe an exchange payment to BPA when its ASC was lower than
BPA's wholesale preference rate.  This symmetry was destroyed by
the residential purchase and sale contracts executed by BPA and the
utilities participating in the resideﬁtial exchange. Under the
so-called "deemer" clause found in section 10 of these contracts,
the exchanging utility has a unilateral right to "deem" its average
system cost equal to BPA's preference rate whenever it might
otherwise owe mcney to BPA under the residential exchange. 2/

The residential exchange only works to the advantage of

4/ However, Congress has recognized that this wholesale rate

parity could last only until July 1, 1985, due to the rate
protection accorded BPA's preference customers as of that
date. See sectiocn 7(b)(2) and 7(b)(3), 16 U.S.C. §83%e(b)({2)
and (b){(3). '

5/ However, BPA does keep an account of such . unpaid amounts,
which are offset against subsequent BPA payments to the
utility. See section 10, Residential Purchase and Sale
Agreement, BPA Contract No. DE-MS79-81BFPS.
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participating utilities; it never lowers the -rates of BPA
customers. Because of the deemer clause, exchanging investor-owned
utilities now have the assurance that their resource costs will be
equal to, or actually less than, BPA's wholesale preference rate.
Instead of creating wholesale rate parity, the deemer provision of
residential exchange contracts may actually reverse the rate
-disparity that Congress sought to eliminate. See comments of
Public Power Council (May 13, 1983) (R. 84-85).%/

In section 5(c)(7), Congress provided an express mechanism for
formulation of an electric utility's "average system cost" (ASC).
Section 5(c)(7) staies:

The 'average system cost' for electric power sold to the
Administrator under this subsection shall be determined
by the Administrator on the basis of a methodology
developed for this purpose in consultation with the
Council, the Administrator's customers, and appropriate
State requlatory bodies in the region. Such methodology
shall be subject to review and approval by ‘the Federal
Energy Regulatory Commission. Such average system cost
shall not include --

(A) the cost of additional resources in an amount

sufficient to serve any new large single load of

the utility;

(B) the cost of additional resources in an amount

sufficient to meet any additional load outside the

region occurring after the effective date of this

Act; and

(C) any costs of any generating facility which is

terminated prior to initial commercial operation.

6/ Furthermore, section 5(c)(4), 16 U.S5.C. §839c(c)(4),

recognizes that BPA's priority firm rate, insofar as it applies
te the residential exchange, may carry one or more
"supplemental rate charges" after July 1, 1985, due to
implementation of section 7(b)(3) of the Northwest Power Act,
16 U.S.C. §83%9e(b)(3). Were this to occur and cause the
applicable priority firm rate to exceed a participating
utility's ASC, that utility could terminate its participation
in the residential exchange. See section 9 of the Residential
Purchase and Sale Agreement, id.
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Section 5(c)(7) requires that the ASC subsidy (1) be determined
by the Administrator, (2) be based upon a rate formula methodology
developed by the Administrator in consultation with the Northwest
Power Planning Council, BPA customers, and state requlatéry bodies,
{(3) be subject to review and approval by the Federal Energy
Regulatory Commission (FERC), and (4) not incldde costs identified
in section 5(c)}(7)(A)., (B), and (C).

The ASC methodology established by the BPA Administrator
pﬁrsuant to section 5(c)(7) of the Northwest Power Act is a "rate

formula." ©Public Utility Commissioner of Oregon v. BPA, Civil No.

84-270-PA, slip op. at 6 (D. Or. March 21, 1984). The methodology
is an administrative rule of both BPA and FERC. See 18 C.F.R.
§35.13a (1983 ed.).

Under the methodology, exchanging utilities make hroposed ASC
filings yith BPA, which reviews the filings for conformity with the
ASC methodology and fhe requirements of section 5 of the Northwest (
Power Act. The BPA Administrator then determines the appropriate
ASC for the filing utility. The utility receives an exchange
subsidy according to the ASC determined by the Administrator and
approved by FERC.

Through June of 1985, BPA's rates for service to direct-service
industrial (DS1) customers are to recover, inter alia, the "net
costs incurred by the Administrator pursuant to section 5(;) of
this Act . . . to the extent that such costs are not recovered
threough rates.applécable to other customers.” See, section
7(c)Y(1)(A). Howevér, beginning in July of 1985, a new ratemaking

methodology for recovering the net cost of the residential exchange
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Iis to be establi:hed. Th;n, residential exchange costs may have a
greater effect on the rates of all customer classes.

The ASC methodology must be designed so that BPA does not
become the "dégp pocket" to which participating utilities may shift
excessive or improper resource costs. The methodology should give
participating utilities an incentive to minimize their costs.
btherwise, BPA could be faced with either of two statutorily
impermissible alternatives. First, BPA may not be able to set
reasonable rates for its customers, who must pay the cost of the
subsidy through their rates. Second, if net exchange costs cause
rates to rise to the level where loads deciine, BPA may not be able
to satisfy the requirement of section 7(a) of the Northwest Power
Act that its rateé recover total revenue regquirement, BPA is a
self-financing government agency, which must recover its costs
through rates for sales of electric power and energy. See 16
U.S.C. §§832f, 838g and 83%e(a). The residential exchange subsidy
should not be berne by the Federal Treasury.

Consistent with its role in reviewing BPA rates under section
7(a)(2) of the Northwest Power Act, 16 U.S.C. §83%e(a)(2), BPA
believes that FERC's role in reviewing the ASC methodeology is to
ensure that subsidy payments doc not inhibit BPA's ability to meet
its revenue requirement, which includes repaying all Federal
Treasury investments in the Columbia River Power and Transmission
Systems. Currently, the gross cost of the residential exchange
program is the largest single component of BPA's revenue
requirement. While the Northwest Power Act and its legislative
7 history are virtually silent on the Commission's substantive role

in reviewing the ASC methodology, clearly that role cannot be to
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increase the level of subsidy paid by an aqdqcy of the Federal
government to profit-making, investor-owned utiliﬁigs. Such a role
would be antithetical to the traditiqnal review exercised by the
FERC over Federal power marketing agencies. FERC should narrowly

construe statutes that serve to increase BPA's revenue requirement.

B. The Current Average System Cost Methodology

The first average system cost methodology (1981 methodology)
was established pursuant to section 5(c¢c)(7) on.Auqust 26, 1981, in
an Administrator's Record of Decision. That decision was based on
a settlement agreement, which had resolved nearly all issues raised

rby parties in ﬁhe consultation proceeding.

The Administfator filed the 1981 methodology with FERC on
August 27, 1981. The Commission approved the 1981 methodology, on
an interim basis, on October 14, 198l1. 46 Fed. Reg. 50,517-538
(1981) (corrected at 46 Fed. Reg. 55,952-954). Final Commission
approval was received on October 17, 1983, in an order that made no
substantive change to the methodology proposed by BPA. 48 Fed.
Reg. 46,970. Total residential exchange subsidies paid under the

1981 ASC methodology are depicted in the following table:

UTILITY TOTAL SUBSIDY SINCE 1981
Portland General Electric Co. ’ $163,613,383
Pacific Power & Light Co. : 155,667,709
Utah Power & Light Co. 38,705,912
I1daho Power Co. : 34,872,411
Puget Sound Power & Light Co. 25,439,382
Washington Water Power Co. 6,030,216
C.P. National Co. 2,810,066
Montana Light & Power Co. : ’ 40,055
Montana Power Co. (120,047) *
Publicly Owned Utilities (12) 8,445,075

TOTAL SUBSIDY PAID BY BPA $435,504,162
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Under the 1981 methodology, a preliminary "Appendix 1" must be
filed with BPA by each participating utility whenever that utility
commences a retail rate change proceeding before a regulatory
authority. 16Bl1 Methecdology, §III. Appendix 1 is a form that
identifies the "Contract System Costs" and "Contract System Load"
used in the calculation of ASC. Later, the Appendix 1 is revised
when the regulatory authority approves final retail rates. 'The ASC
of each participating utility includes the costs approved by the
regulator.

BPA reviews each Appendix 1 for conformance with criteria
specified-in the 1981 methodology. The first Appendix 1 filed by a
utility is subject to review for 180 days following the effective.
date of its residential exchange contract. »Subsequent Apﬁendix-l'
filings are subject to review for 120 daﬁs from the start of the
relevant exchange period. BFA customers and other interested
persons are provided an opportunity to submit comments on each
Appendix 1 filed. 1981 Methodology, §IV(D). All such comments are
due no later than 20 days prior to the end of BPA's review period.
If BPA has not issued a report by the last date of the review
period, then the ASC proposed on the basis of a utility's revised
Appendix 1 becomes the ASC for the relevant exchange period.

The ASC filings of exchanging utilities are rates which, in the
instance of investor-owned utilities, are also subject to review by
FERC under Part Il of the Federal Power Act, 16 U.S.C. § 824(a},

et seq. See generally, "Filing of rate schedules for sales of

electric power under the Pacific Northwest Electric Power Planning

and Conservation Act," 1B C.F.R. § 35.13a(c)(2). See alsc 16

U.S.C. §839f(g). These regulations define ASC filings as rates, 18
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C.F.R. 35.13a(c), and waive Federal Power Act regulations in
instances of inconsistency, 18 C.F.R. §35.13a(c)(2). See Public

Utility Commissioner of Oregon v. BPA, slip op. at 6. Each

utility subject to FERC jurisdiction must file BPA's written
report, the ASC determined by BPA, and the revised Appendix 1 with
FERC with}n 15 days of BPA's determinatioh. During the period
bétwegn the ,date of BPA's determination and the date of the final
FERC order, the ASC determined by BPA is used, subject to later
refund.

Reliance on state regulatory agencies to determine the level of
costs included in the ASC of a participating qtility, the
"jurisdiction costing approach," has cauged several problems of
administration for BPA. Routinely, the orders of regulatory
agencies do not contain the specific numbers necessary for ASC
cémputation. In such instances, values for ASC accounts must be
imputed. i

Another drawback to the jurisdictional approach, as it is
presently used, is that state rate regulators are not responsible
for énforcing the requirements of section 5(¢). Instead, they are
charged by state law or local ordinance with setting reasonable
rates, which maintain the financial health and stability of the
fegulateg utility. The interests of utility ratepayers and
shareholders are commonly viewed as antagonistic. The courts have
accorded regulators the latitude of a "zone of reasonableness" in

which to set rate that balance these interests., Federal Power

Commission v. Natural Gas Pipeline Company, 317 U.S. 575, 585

(1942). However, the choice of rates within this zone undoubtedly

is affected by BPA's cbligation under the 1981 methodology to
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provide whatever subsidy payment a retail rate order dictat;s.

With a subsidy from BPA in the picture, higher retail rates do
not necessarily produce higher bills for residential ratepayers.
This phenomenon favors the establishment of retail sales at the
upper end of the zone. A participating utility may not be given an
adequate incentive to control its costs. Yet, BPA simply cannot
intervene and participaie in every regional‘rate proceeding to
pfotect the interests of its own customers and its ability to
recover revenue requirement.z/ Also, BPA would not want to
influence the ratemaker since the purpose of the action taken by
both parties is different.

There have been instances when serious concern has been raised
- that costs approved for retail ratemaking purposes, and thus addeai
to the residential exchange subsidy under the 1981 methodology,
have included terminated plant costs prohibited under section
5(c)(7)(C). In one case, terminated plant costs were removed from
an ASC filing during BPA review. See BPA's Average System Cost
Report for Portland General Electric Company, Jurisdiction: Oregon
(May 13, 1983). In another case, terminated plant issues were
debated but became moot when another adjustment was made by BPA to
an ASC filing. See, Average Sysfem Cost Report for Pacific Power

& Light Company, Jurisdiction: Oregon (November 2, 1983).

7/ BPA does not take issue with the way in which any rate
regulator follows the dictates of its governing statute or
ordinance. We are not necessarily suggesting that retail
residential rates have been set above the zone of
reasonableness before application of the BPA exchange subsidy.
BPA's problems with the jurisdictional costing approach focus
on the dissimjlarities between the Northwest Power Act and
state requlatory laws and policies.
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Terminated plant issues, in particular, caused all BPA's DSI
customers to request a change in ASC methodology by invoking
section VI of the 1981 methodology. (R. 82, 88). BPA's public

agency customers also requested a new consultation proceeding.

(R. 83, 84).
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CHAPTER TWO

INITIATION OF THE CURRENT CONSULTATION PROCEEDING

A, Procedural History

This proceeding has its antecedents in a BPA review of an ASC
filing by Pacific Power & Light Company (PP&L) regarding which it
had been alleged that terminated power plant costs had been
unlawfully included. After analyzing circumstantial evidence on
the issue, BPA concluded that it could not specifically identify
any such costs in the filing. Probative data were not available to
establish precisely what the Oregon Public Utility Commissioner had
done in a cryptic rate order. In the BPA report on PP&L's ASC
filing, dated December 27, 1982, BPA noted that:

BPA has an express duty to comply with Section S(c)(7)(C) of
the Regional Act. This section reguires BPA to exclude from
Average System Cost any costs of generation facilities that are
terminated prior to date of commercial operation. Our review
did not identify cost associated with terminated plant in ,
PP&L's rate base, cost of capital, expenses, or the effect of
such costs on PP&L's filed Average System Cost. However, we
have concerns. The present Average System Cost Methodology is
designed in such a way that the cost of capital, return on
equity, and extraordinary gains and losses could conceal
terminated plant costs. We think it would be appropriate to
revise the Average System Cost Methodology to demonstrate
clearly that the requirements of Section 5(¢)(7)(C) ({16 U.S.C.
§839¢(¢)(7){(C)) are being met. BPA plans to initiate a
consultation process to revise the Average System Cost
Methodology. [ASC report of December 27, 1982, at 1, FERC
Docket No. ERB83-266~000. } ‘

BPA's public agency customers took the lead in urging that the
1981 ASC methodology be reformed in a consultation proceeding under
section 5(c) of the Northwest Power Act. In a letter of May 13,
1983 (R. B4), the manager of the Public Power Council (PPC),

representing 115 EPA preference customers, stated:
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The PPC has a long range stake in Bonneville's fiscal
integrity. We share your desire to put Bonneville on
better financial footing. It has been a year and a half
since the Federal Energy Regulatory Commission (FERC)
approved the average system cost (ASC) methodology on an
interim basis. In that year and a half Bonneville has
seen the cost of the Exchange go from a 1981 estimate of
gross exchange cost of $350 million to $500 million to
an estimate of $1.05 billion for FY 1985 ... In the
initial 1983 rate proposal, the Exchange is more than 20
percent of the cost of the priority firm rate. As the
Exchange has grown, so too have BPA's deficits ($376
million this year).

The cost of the Exchange is now too great a burden for
either the direct service industries or for your
preference customers. The ASC methodeology has also
encouraged "game playing” by some private utilities at
the state public utility commissions.. As Administrator,
you have within your power the ability to control the
cost of the exchange, both through better enforcement
and through a change in the Average System Cost (ASC)
methodology. It has been more than a year since FERC
approved BPA's proposed methodology. It is time to l
recognize that the or1g1nal ASC methodology simply isn't
working. .

The Exchange has given region's exchanging private
utilities far more than the framers of the Regional
Power Act ever contemplated. The Exchange was to make
cheaper federal generation available to the residential
customers of the investor-owned utilities, and thereby
achieve parity in the cost of generation. Thanks to the
existing ASC methodology, plus the cost of escalation in
the Washington Public Power Supply System Plants, the
rates of many of the region's consumer-owned utilities
are now higher than those of the neighboring
investor-owned utilities.

* % *
The past. year's experience under the interim methodology
has taught us that the methodology is greatly in need of
repair. Therefore, we strongly urge you to exercise
your right under Section IV [sic] of the ASC methodology
to initiate a consultation process to amend the existing
methodology.

Similarly, BPA's direct service industrial customers, by
letters dated April 13, 1983, and August 16, 1983, stated that "BPA
must immediately move to reopen and revise the ASC methodology”

(R. 82, 88).
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BPA's administrative rules governing the residential exchange
subsidy include section VI of the 1981 ASC methodology,Awhich
requires the Administrator to initiate a statutory consultation
proceeding "upon written request from three-quarters of the
utilities who are parties to contracts pursuant to section S5(c) of
the Regicnal Act, or from three-quarters.of his preference
customers, or from three-quarters of Bonneville's direct-service
industry customers...” 18 C.F.R. §35.13a(d)(6) (1983 ed.).

On October 7, 1983, BPA initiated the present consultation
proceeding by publishing a "Regquest for Recommendations" in ﬁhe

Federal Register. 48 Fed. Reg. 45829 (1983). ~This notice listed

17 issues for comment and encouraged additional comments on issues
related to the development ¢of a reformed ASC methodology. |
Voluminous responses were received by November 7, 1984. (See’
R. 129-442.)

On February 3, 1984, after reviewing the comments received in

response to BPA's earlier Federal Register notice, BPA published

a "Proposed Methodology for Determining the Average System Cost of
Resources for Electric Utilities Participating in the Residential
Exchange." 49 Fed. Reg. 4230 (1984). The notice stated in part:

The procedures adopted by BPA in this ongoing
consultation are intended to facilitate the compilation
of a full record on which the Administrator will base
his decision. Comments have already been filed by
groups including investor-owned utilities, state
regulatory agencies, preference customers and DSI
customers. This notice solicits a new round of initial
and reply comments from interested members of the
public. After completion of the noticed procedures,
which include negotiation of stipulated agreements, the
Administrator intends to establish a new improved ASC
methodelogy. The new ASC methodology, accompanied by a
Record of Decision, will be submitted for review and
approval by FERC.
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LI N

After the written comment stage, an opportunity
will be provided for oral presentations before the
Administrator, which will be transcribed for inclusion
in the record. ... During any stage of the proceeding,
negotiated resclutions of issues, raised by BPA or by
commenters, may be incorporated into the record by means
or written stipulations.

T % W :
It is inevitable that BPA's proposal will not

satisfy every commenter. Also, comments will raise

other issues that may not have been apparent to BPA. We

stress the importarice of written comments which

precisely state each commenter's position on issues of

concern. BPA intends that a complete record be

compiled. [49 Fed. Reg. at 4233.]

This notice provided for the filing of comments on the proposal
until March 15, 1984, with reply comments due April 9, 1984. These
dates were latef extended by BPA to March 19 and April 13, 1984,
respectively, at thekrequest of BPA's investor-owned utility
customers (R. 2936). Extensive written comments and feply comments
were filed by all-interested parties. (See R. 443-185A, 721-853.)

By letter dated February 17, 1984, BPA announced that between
February 24 and March 1, 1984, publit meetings would be held in
Spokane and Seattle, Washington; Portland, Oregon; and Idaho Fallé,
Idaho, to clarify technical aspects of the proposed methodology.
Extensive discussions occurred at these sessions, which were
transcribed and included in the record. (See R. 915-943 (Spokane),
R. 975-1062 (Seattle), R. 944-974 (Portland), and
R. 1063-1150 (Idaho Falls)).

On March 2, 1984, BPA issued a letter announcing that a public
meeting would be held on April 20, 1984 "to discuss all issues

relating to the BPA proposal, initial comments, reply comments and

possible settlement of any issue” (R. 2936). BPA noted that the
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meeting would be transcribéd, that additional meetings.would be
scheduled with the Regional Council and State regulatory

| commissions, and that EPA would consider requests for meetings with
smaller groups of parties. Many parties participated in the April
20, 1984, meeting. Representatives of the investor-owned utilities
walked out of the meeting, in a public demonstration against BPA's
proposed methodology, before all participants had made their
presentations. (See R. 2938.)

Additional public meetings were held between April 23 and 27,
1984. (R. 1493-2221). These transcribed sessions involved
extensive face~to-face negotiations between all the parties
present. Additional negotiating sessions were conducted between
April 30 and May 4, 1984. (R. 2222-2180). Transcripts of each
meeting are included in the record of this proceeding. (R.
1317-2810) BPA's investor-owned utility customers refused to
participate:in any of these negotiations with BPA staff on
resolution of issues pertaining to possible ASC methodologies.
Instead, these utilities merely sent an "observer" to these public
sessions.

On April 30, 1984, the BPA Administrator heard extensive oral
presentations by all interested parties. (R. 2228).

On May 15, 1984, following review of the voluminous record
éompiled at that time, BPA staff released a new proposed ASC
methodology (R. 2945 -2973). The staff proposal summarized the .
consultation proceeding, the proposal negeotiated by interested
parties, and a possible phase-in of the new methodology in order to
minimize the effect of a methoedological change on the retail

ratepayers of exchanging utilities. A fourth and final round of
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public comments was solicited, to be receivﬁd}by May 25, 1984. (R.
2982). |

On May 17, 1984, BPA mailed a draff index of the official
record to all parties,'reduesting comments on possible corrections
or supplementation. (R. 2974).

This decision determines a new ASC methodology, based on a

thorough review of some 7,000 pages of record.

B. The Nature Of Consultation Proceedings Under Section 5(c¢)
The Northwest Power Act gives the Administrator discretionary

authority to determine fhe'ASC of each exchanging utility, based on
a methodology he develops in consultation with the Pacific
Northwest Planning Council, BPA customers and various regulatory
agencies in the Northwest. The consultation precess has involved a
combination of written proposals and comments, legislative-style
hearings, informal meetings and face-to-face negotiations--all
transcribed or summarized for the record. Several parties,
primarily BPA's investor-owned utility customers, have commented
that this consultation proceeding was not in accordance with BPA's
administrative rule governing-the residential exchange, section VI
of the 1981 methodology (18 C.F.R. §35.13a(d)(6)). These comments
were predicated on an allegation that the ongoing proceeding was
somehow fatally different from the,proqeeding that led up‘fo the
Administrator's decision on the 1981 ASC metheodology. (E.g.,
letter of A. Alexanderscon, R. 119.) These claims are incorrect.
The consultation process is consistent with governing statutes and

regulations.
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Section 5(c)(7) of the Northwest Power Act, 16 U.S.C.
§839c(c)(7)f does not define "consultation" or in any way limit the
term to any particular form of proceeding. It is reasonably clear
from the statute that formal evidentiary hearings are not
required. Neither are negotiations an essential part of the
process. When Congress intended either of these two procedures
necessarily to apply it said so in sections 7(i) and 7(1) of the
Northwest Power Act. 16 U.S.C. §83%e(i) and 16 U.S.C. §839%e(l).
The statute leaves it to the discretion of the Administrator to
choose the public process best suited to administering the
residential exchange program.

Section VI of the 1981 ASC methodology, which governs changes
to that methodology, does not constrain the Administrator to a :
particular form of proceeding. That rule merely states "[t]he
Administrator, at his or her discretion, * * * shall initiate a
consultation process as provided in section 5(c¢) of'the [North;est
Power|] Act." The methodelogy simply anticipates that, prior to a
revision or reformation of the methodology, a public proceeding
will occur in which the views cof the pﬁblic (particularly those of
the three statutorily designated groups) will be considered by the
Administrator. FERC has held that section VI of the 1981
methodology is a BPA administrative rule not subject to FERC
review. See 48 Fed. Reg. 46,972 (1983).

There is nothing inherent in the word "consultation" that would
force a different conclusion. The essence of consultation is |
provision of an opportunity to receive information and advice from
another. "Consultation" is a couﬁcil or conference, as between two

persons, usually tc consider a special matter. It is the act of
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consulting. "Consult" means to ask advice of, to seek the opinion

of, or to apply to someone or something for information. Webster's

Third New International Dictionary of the English Language
Unabridged, G. & C. Merriam Company, Springfield, Mass. (1976).
Precedents involving statutes requiring consultation prior to

decision establish that "consultatipn“ can occur in various ways.

Mid-America Regional Council v. Mathews, 416 F.Supp. 896, 903-904
(W.D.Mo. 1976), involved a statute requiring the Secretary of |
Health, Education and Welfare to consult with govérnors of affected
states prior to designating an entity as a "health systems

agency." In Mid-America the secretary had given affected

governors the opportunity to review the applications for
designation and to submit their written recommendations and
comments to HEW. Plaintiffs argued that the secretary's procedures
were insufficient. Rejecting plaintiffs' position, the court
concluded that the provision regardihg consultation was intended
only to ensure that HEW received the written recommendations,
criticisms and views of the governors and did not mean that HEW had
to provide conferences or negotiate the designation with the
governors:

[the] Congressional regquirement was only intended to

insure that the agency received the recommendations and

views of the Governors and did not mean that the agency,

which was heavily burdened to implement the Act within

the appropriate time frame, was required to provide at

any time, conference or negotiation meetings to the

Governors and their staffs. [416 F.Supp. at 904.]

See also, National Wildlife Federaticn v. Coleman, 529 F.2d 359,

371-72 (5th Cir. 1976); and Town of Milton v. Massachusetts

Bay Transportation Authority, 253 N.E.2d 844 (Mass. 1969).

"Consultation" is not synonymous with "consensus."
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The procedures adopted by BPA in this consultation pfoceéding
were intended to facilitate the compilation of a full record on
which to base this decision. The procedures were similar to those
used in the determination of the 1981 ASC methodolbgy. See
Administrator's 1981 Record of Decision at 10. In each proceeding,
BPA has used a combination of notice and comment rulemaking
procedures and negotiations. Rulemaking proc;dures allow BPA to
build a written record on which the average system cost methodology
must be_based. This i1s absolutely essential if the methodology is
later challenged before FERC or the Court of Appeals. If the
revised ASC methodology is based on the written record, BPA would
be able to rebut any allegations that the methodology is somehow
"arbitrary or capricious." BPA's investor-owned utility customers,
for example, first threatened suit last November even before an ASC
methodeology proposal had been promulgated (R. 380). Since then,
they have filed three lawsuits in Federal District Cou:t and in the
Ninth