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Diear Ms. St Hilamre:

Thank you for the opportunity to comment on the latest (November 4. 2006) Systemwide Programmatic
Agreement among the U.S. Army Corps of Engineers, Northwestern Division. Bureuu of Reclamation,
Pacific Northwest Region, Bonneville Power Administration, the Advisory Council on Hisioric
Preservation. the State Historic Preservation Officers for Washington, Oregon, ldaho, and Monzana, and
other Consulting Parties for the Management of Historic Properties affected by the Multipurpose
(Aperations G_Il"n'ic’ Fourteen Projects of the Federal Cofumbic River Power S‘p‘hlfﬂlfﬂr Compliance with
Section 106 of the National Historic Preservation Act (PA). The Confederated Tribes of (he Umatilla
Indian Reservation (CTUIR) Cultural Resources Protection Program (CRPP) appreciates that the
Bonneville Power Adminisiration, Corps of Engineers, and Burean of Reclamation (Agencies) ook the
time to meet with us in December to discuss our concerns about this draft. We feel that considerable
progress was made in understanding areas that were previously confusing. We will take the opportunity
here 10 reiterate some of the comments that were made at the meeting in December. Your December 21,
2006 lener indicuted an opportunity to further discuss our comments in conference calls in February. We
would like to participate in these calls.

Proposed New Language for the PA

Overall. the CRPP feels that the PA as written reflects a document prepared by federal agencies working
on their own. We had hoped that due to the history of the FCRPS program and the way it has been
operating, the document would reflect a spirit of cooperation between the Agencies and Trhes. Sucha
cooperatively prepared document would be more similar to the Missouri River programmatic agreement
in terms of tone and content. We suggest the following additions as u start to make sure the document
reflects some of our Tribes’ concerns. All of the following statements are taken directly or adapted from
signed Agency documents

Add “Whereas the Lead Federal Agencies’ authorized operation and management of the FCRPS results in
adverse effects (o properties incinded in or eligible for inchusion in the Mational Register through
inandation, erosion, exposure, vandalism, and other impacts.”
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Add “Whereas the impacts of system operations could eventually destroy a large percentage of the
cultural resources within the APE: the cumulative effect would be the loss of heritage sites and trraditional
cultural resources trom a river system in an entire region.”

Add “Whereas the Lead Federal Agencies have committed to implement, in full cooperation with affected
Tribes and agencies, agreements, plans, and actions for management of the impacts (© cultural resources.
Individual Tribes’ desired approach and preferred methods for culural resources management will be o
major consideration in the development, as well as the implementation, of each of the long-term
management plans.”

Add “Whereas it is the policy of the Lead Federal Agcrlcies to preserve, protect, and manage significant
archacological, historical, and traditional cultural properties within the APE in accordance wath the
NHPA and arther applicuble stattes, executive orders, and rcgulations.”

Add “Whereas it is the policy of the Lead Federal Agencies to uphold the terms of treaties between the
United States and Indian Tribes, and executive orders regarding Indian Tribes.”

Add “Whereas the Lead Federal Agencies are required by Section 101(d)(6) of the NIIPA to consalt with
any Indian Tribe that attuches religious and cultural sipnificance o historic propernics that may be
affecied by undertakings as defined in the NHPA.”

Add “Whereas the Federal Government has a trust responsibility to Indian Tribes, which includes the duty
to act ‘with good faith and utter loyalty to the best interests of the Indiuns’. The Lead Federal Agencies
will act in accordance with the Federal trust responsibility, including povernment-to-government
consuliation whenever the Lead Federal Agencies’ ‘plans or actions affect trust resources, trust assets, or
Tribal health and safety’. The Lead Federal Agencies will treat sacred and culturally significant places as
subjcct to the Federal trust responsibility and therefore Tribes must be engaged in consultation belors

decisions are made, and Tribes expect to participate in making decisions and in carrying out decisions
regarding these resources.”

Add “Whereas this PA is designed o Facilitate the development of pracesses and stratcgics 10 minimize,
avoid, or mitigate the ongoing adverse impacts the operation of the FCRPS caused.”

S
Add “Whereas this PA seeks to create a shared stewardship document that will ensure that sacred and
cultural places are regarded and understood from various, including Tribal, viewpoints, and that Tribal
values and customs (not just archacological values and customs) ure applied to the protection of these
places. Until now, archaeological values have been dominant over Tribal values, and archasological
valves have contnbuted to the destruction of sacred places.”

Add “Whereas this PA's fundamental value is respeet respect for the rivers: the sacred and cultural
places: Tribal values, culture, and beliefs: Iribal people and their contribution to the histary and
environment of the Columbia River system; for the sucrifices Tribal people huve made so that newcomers
can have flood control, irrigated crops, navigation, electricity, and recreational activities. When Tnbal
representatives lulk ubout Tribes™ cultures, needs, and issues, they will be taken us scrioasly as
archaeologists are when they talk about Tribes' ancestors, culture, and interests.”

Concerns from our June 1, 2005 Comment Letter that Have Yet to be Addressed

Omn June 1, 2005, we provided comments on a draft of this PA. When the next draft was sent to us, along
with a 1able summarizing our comments and the Agencies’ responses Lo them, we decided a face to face
conVersatinn was necessary [0 gel answers 1o questions we posed. We requested that meeling n
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December of 2005, The current draft of the PA was subsequently relcased. We will summarize here the
questions that remain unanswered from June 2003, two drafis ago.

Tn June 2005 we cxpressed concern regarding the area of potential effects (APE). We uppreciate that the
Agencies have made some improvements in this arena, specifically by no longer referring to
“demunstrated effects.” However, Stipulation I1LB now refers 1o “non-federal lands where there is an
adverse cffect”. The key word in APE is potential; there are many places within this decument where
that word is lost. Please remember that to be within the APE, any effect 1s potential (direct, indirect,
andfor cumulative) and it need nat be adverse.

As we stated in June of 2005, “We would appreciate inpul from the Federal Agencies on how they
propose to determine if properties on private land to which the owners refuse access are: 1) eligible for
inclusion in the Mational Register of Historic Places and 2) are being adversely affected by the
undertaking. Mitigation will still be necessary for cifects to eligible propertics on private property to
which access is denied but will apparently have to be off-site mitigation. The CRPP looks forward to
further discnssion with the Federal Agencies about the form this mitigation might take.”

‘The affected Tribes and consulting partics were not pat of developing the goals. objectives, and standards
outlined in the PA. We understand that it is the Agencies’ position that the Tribes und others will have an
opportunity to influence those goals, objectives, and standards in the individual PAs, bul we belteve that
sinee we were not able to assist in the construction of the framework which we will be reguired to work
within, aur ahility to influence the final shape has been severely limited.

As we have repeatedly noted, there remain problems with the signatory parties. Qur previous comment
has been addressed with the stutement “The Tribes will choose who signs.” This shows a fundamental
lack of understanding of the issue. The Tribal Historic Preservation Office (THPO) and the Tribal
Government are two different entities. Whether or not the THPO signs determines peographically where
within the APE this documnent takes effect. As we have noted, there arc properties within the APE over
which the CTUIR's THPO has jurisdiction. In addition, the CRPP objects to the current title of the PA.

which individually lists each State Historic Preservation Officer, but lumps all the THPOs into “Other
Consulting Parmies.”

We continue to believe that 30 years (Stipulation 1IE) is too long for this document 1o be in place. We
appreciate that the Agencies have provided opportunities for revisions, but we lack clarity on whether
formal consultation will take place regarding how well the document is functioning. We suggest 10 or 15
years as an appropriate duration for this document, at which point it conld be completely reviewed.

In June 2005 we brought up a concern regarding what were then lines 168-160, which read “Continue
investigations 1o identify historic properties within the APE that are alfected by FCRPS Project
operations,” We noted that “the lead federal agency is o identify historic properties within the APE and
then determine which of those properties are being affected by the undertaking or are likely to be affected
by the undertaking. .. The PA should also make it clear, in keeping with the NHPA, that all unevalnated
sites will be treated as cligible until formally evaluated ” The language in that section was changed, but
the new version of the document uses a prioritization system (developed by the Agencies on their own)
which limits the identification of sites within the APE.

In June 2005 we discussed concems regarding prioritization regarding treatment or rmtigation of effects.
Many of those concerns remain. In response to our June letter, the Agencics addressed this comment by
indicating thut project specific PAs will address udverse effects. We reiterate that in addition Lo
addressing mitigation/treatmnent of ongoing effects the Federal Agencies will need w mitigate effects that
have already ocourted.

@ood
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In June 2005 we identified the problem of developing a system-wide research design for traditional
cultural propertics. This concern has not been addressed.

I June of 20035 we were unclear on what specifically the undertaking 1s, and we are sorry Lo say that we
ctill don't understand. The filth Whereas indicates that the Agencies’ “coordinated implementation of
these project purposes...collectively comprise the “undertaking’..." The cighth Whereas states “This PA
addresses operation of the Project for all Project purposes.” We believe thal it is vital that everyone
involved, and peaple new to the FCRPS, have an understanding of what is and is not the undertaking. We
implore the Agencics to dedicate themselves to erafting simple language to define the undertaking.

Our Tune 2005 letter ended with questions regarding the purpose of the PA. According to the National
Historic Preservation Act regulutions, the purpose of a PA is “to govern the implementation of a
particolar program or the resolutivn of adverse cffects from certain complex project situations or multiple
undertakings” (36CFR800.14b). This PA identifies it purpose in Stipulation I as follows:
»  Set forth the Lead Federal Agencies' obligations, requirements, and standards pursuant to Section
106 of the National Historic Preservation Act
= Address Section 106 complhance
= Streamline Section 106 compliance through project-specitic programmatic agreements or through
project-specific historic property management plans
= exempt certain routine actions or other coordinuted procedures {in project-specific documents)
As we read this PA, the only thing is actually does is the first bullet, set forth the Agencies’ obhgations,
requirements and standards. All other activities arc in the future; why are the other activities histed when
they are nor intended to be part of this document? The CRPP does nat find this overarching PA tobea
helplul document, It seems we might be better of/ with a simple memo fram the Lead Federal Agencies,
perhaps the Cultural Resource Subcommuttee, to the Cooperating Groups saying “here is the framework
that we would like to have in place. We will work through the project-specific programmatic agreements
and ses how the framework works or needs to be changed.” In thal case, it would not be necessary for
everyone 1o agree un Lhe overall framework, as it would be subject to change as needed in working
through the individual programmatic agreements.

Comments Tied to the November 4, 2006 Draft Text

The eighth Whereas indicates that not all activities that are part of the undertaking described in this PA
will invalve the BPA. Will the BPA still be a lead federal agency for those subundertakings? If not, will
it be clear 1o the Tribes and other consulting parties who the Lead Federal Agency is?

Page 3, Now Therefore commits “above named parties” 10 actions; the PA will only commit signatorics Lo
actions. This may be an appropriate place to note that this PA will only apply to certain portions of the
APE: those covered by the historic preservation offices thut have signed.

Stipulation I Purpose of this Systemwide FA
IC, do the Agencies anticipate working with Tribes or other consulting parties on making 4 determination
of which compliance manner will be implemented?

IC3 states “Develop and implement both a Project-Speetfic PA and HPMF at the discretion of the Lead
Federal Agencies in consultation with interested partie}.” The Agencies’ obhigations to Tribes are
different from those to “interested parties.” Trihes should not be lumped with interested purtics or ather
consulting parties such as the historic preservation offices.
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Stipulation I1 Systemwide PA Principles for Section 106 Compliance
A | indicates the APE will be defined in Stipulation 111, The document would {low more smoothly if the
APE were sumply defined here.

11A2 discusses prioritization. As noted above, the CRPP has hud and continues to have considerable
difficulties with the concept of prioritization preseated in this document. We believe that it is maore
consistent with the National Historic Preservation Act and with other Agency responsibilities to Tribes (o
state whal the law reguires and that it is the goal of the Agencies to comply with that law. The CRPP
believes it is not necessary or appropriate for the entire system 1o approach compliance with the Nutional
Historic Preservation Act in the same way. Rather, cach Cooperating Group will determine which steps
1o take in which order to achiave compliance with the National Historic Preservation Act. Specific
changes (o this section are recommended below.

» [t is more consistent with the regulations to use the term “resolution of adverse eflects” rather
lhan “reatment.”

s The second sentence contains two cluuses that do not agree. The first clause invalves “effects of
their undertuking” and the sccond clause implies that the undertaking is only causing part of the
effect. 1f the effect is due to the undertaking, the Agencies need to consider that effect. The
regulations do not discuss percentages of responsibilily.

«  The third sentence contains the term “principal causative factor.” This term 15 not used in the
regulations and is inappropriate here. Tt suggests the Agencies are seeking to avoid taking some
effects into consideration. If there is a specific issue to which the Agencies are responding here,
perhaps we could discuss it and develop alternative language.

TIA stutes “The Lead Federal Agencies do not anticipale implementing an inventory throughout the
APE." The CTUIR believes an inventory of the whole APE should be a long-term goal. The Agencies
should not be using this document (o limit their options. Please clarify in this paragraph that all formally
unevaluated sites will be considered eligible until formally determined not eligible. Pleasc add the
following to the end of the paragraph *; however, the Lead Federal Apgencies may have [urther
responsibilitics toward these resources under vther applicable statutes, regulations, and policies, such as
NEPA."

A
The CRPP believes Stpulution 11A4 may be an area in which the Agencies could streambing the 106
process. We recommend chunging this paragraph to “The Lead Federal Agencies acknowledge the
undertaking has adversely affected and/or continues to adversely affect hundreds of histonc properties.
The project specific PAs will develop plans to resolve those adverse cffects in consullation with affected
Tribes and other consulting parties.”

TIAS states, “Scck to avoid or nunimize adverse effects on historic properties when feusible and cost
cffective, recognizing there may be limuted opportunities to do so within the operating pool of an exisling
reservair.” The term “feasible and cost effective” is not in the regulations and should be completely
rermoved from this document. Delete the clause “recognizing there may be limited opportunitics to do so
within the operating poul of an existing reservoir.” There secms o be a generul trend in this document to
lower expeetations. The CRPP believes that this document should set a high bar for the Agencies 10
stive for, not indicate before they even try that they have decided they can’t comply with the National
Historic Preservation Act. This paragraph could just as easily have contained the clause “recogmzing that
the ¢ivil works arm of the US governmen! miy be able 1o develop revolutionary ideas for avoidhng and
rminimizing effects to historic properties within the aperating pool of an existing reservoir.” Finally, add
to the paragraph, “If adverse effects cannot be avoided ur minimized, they will be resolved in consultation
with Tribes and other consulting parties.”
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LA T also contains the term “cost elfective”, delete it The paragraph as 2 whole indicares that the
Agencies will consult with Tribes and other consulting partics regarding identification and treatment or
mitization measures. Js there a reason that evaluation of historic properies was not included in this
parngraph?

11A & delepules the development of procedures Lo be followed in case of emergency to the individual
programmatic agrecments. Based on our history, it is difficult o believe that the Corps of Engineers will
be willing 1o delegate this responsibility from the Division to the District. If possible. the CRPP prefers
1o use “inadvertent discovery” 10 tefer to human remains and “unanticipated discovery™ to refer 1o
archaevlogical sites. The steps to follow with cach will be different and it 18 at times confusing to have a
single pubcy,

1B contains the clause, “consistent with procurement and other regulatory requirenents of the LFAs™
Please remove this clause as the professionat qualification standards are not voluntary stanclards.

[C discusses public benefit, Stipulation 1B of the PA Stated that the purpose of the PA 1s to “Address
Section 106 NHPA compliance only.” Therefore, we are unciear why Stipulation IIC nvokes Sections |
and 2 of the NHPA. Section 106 does not require a public benefit. Please review Stipulations 13, 16, and
17 of the Missour: River PA for improved language on this subject.

11C4 refers to “the promotion and use of collections for education and rescarch purposes, consistent with
36CFRTY.10.7 36CFRTY does not contain the word “promotion” or “promote.”  The CRPP has
repeatedly asked the BPA and Corps to work with the CTUIR and the universities that curate FCRPS
collections to improve communication and consullation about studies of collections. The PA is a place in
which to describe the communication process surrounding studies of such collections.

What specifically ts meant by Stipulations TTC3 (“Tlustration of accomplishments made 1n irplementing
this PA™ and 1IC5 (“Consideration of actions that seek (0 protect historic properties 5o the resources
remuin available for future generations”)? Please provide further explanation. Aldso, the CRPP iz left
wondering il the Agencies can’t afford fo idennify, evaluate, and assess effects, how can they afford to
develop heritage tourism as required under Stipulation 1C6?

11D states “Consulting partics have an obligation to provide timely responses and comments back to the
Lead Federal Agencies.” The word “obligation™ is inappropriate. Please clarify “30 calendar days;™ is
that from date of receipt or of mailing? Please clarify that the request for comment will resch the
appropriate people; the Agencies have a histary of sending documents only to the Chair despite requests
lo ensure that technical staff are copied. This document may want to include 4 list uf key personnel nitles,
This paragraph gocs on to state, “If the consulting party fails to respond within 30 calendar days, the Lead
Federal Agencies can assume concurrence with any proposad action made in the request for comment.”
I.ack of response means only that there has been no response and the process can move on to the next
step. Lack of response has no implication as to whether or not a consulting party agrees with a proposed
action. See also Supulation VEZ,

Stipulution 1 Avea of Potential Effects
[11A provides a definition of the APE. The CRFP recommends using the language from 36CFRE00 to
define the APE. The definition provided does not adequately address indirect and cumulative effects.

ITTR needs to ensure that effects are being considered as well as adverse effects. For cxample, on the third
line (in the first sentence), the APE encompasses areas “where there is an adverse effect caused by the
undertaking.” Under the National Historic Preservation Act, the APE encompasses areas where the
undertaking has the potential to affect historic properties. The second sentence states, *The APE may
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also include lands in downstream reaches” where “the whdertaking causes adverse effecis on historic
propertics on such lands,” The APE includes lands where the undertaking has the polential to cause
elfects to historic properties,

1T1C is unnecessary as the APE is what it is and the fact that it may be discontinuous 15 clear from the
rezulations’ definition of the APE.

The last sentence of Stipulation ITTD should be removed; Stipulation 1TT is about the APE and it is
confusing to discuss whar will happen once the APE is determined in this section

Stipulation IV Prioriry for ldentification, Evaluation, and Treatment of Hisloric Properties

TVA; replace the word “cannot™ in the first seatence with “will not”. The second septence brings up an
issue that is common throughout the document. Tt indicates the Agencies will set priorilies in consultation
with “signatory parties.” Change this to “affected Tribes and other consulting parties” since whether or
not a Tribe signs this s irrelevant to the Agency's requirement (0 comsult with them.

The CRPP reiterates our objection to listing the prioritization factors if the prionties will be established in
the site specific PAs in consultation with the Tnbes und other appropriate parties. We believe the
Agencies should state they will comply with Section 106 as quickly as possible, understanding that the
affected Tribes and consulting parties will help develop a schedule 1o do the work. As writlen the
priontization factors imply that decisions are heing muade about which sites are more eligible for inclusion
in the Narional Register of Historic Places. As we have discussed, siles are either cligible or they are not;
there are no deprees of eligibility.

IVE should alsu e left to the project specific PAs. Tt is not clear how one conld apply this process to
non-archaeological historic properties. Stipulation TVB2b prioritizes historic properties ol “pasticular
scientific or cultural importance.” What does “particular” meun. to whom is it important, and who is
deciding?

IVB3a includes properties that are not be affected by the undertaking. If the property is not affected by
the undenaking, why is it covered by this PA?

IVC indicates that TCPs will be prioritized in the same way as archaeological sites: this cannot work. We
understand that some of the limitations in the language regarding TCPs in this document relate to the fact
lhat Agency personnel working on the PA do not have expertise in the area of TCPs. We hope that for the
next draft, the Agencies will work closely with people who do have that expertise to ensure that the
document no longer appears to favor archagological historic properties over uther types of histonc
properiies.

Stipulation V Use of Project Specific PAs or HPMPs te Comply with Section 106

Do the Agencics have an example of what a project specific PA/HPMP will look like? Has anyone done
one the Agencies feel meets the needs for which it would be used here? The CRPP would feel more
comfortable committing to a type of document if we could review one first. Flease note that

W6CFRE00, 14 references programmatic agreements, not HPMPs. Will the HPMP have similar effect to a
PA or will it be somcthing else? Will the Agencies work with the affected Tribes on which document o
use? Stipulation VA refers to a signed HPMP. Who will sign a HPMP?

V2 indicates that a HPMP 1akes effect when the Agencies tell the signatories it is in effect. There does
not appear to be any consullation with Tribes or other consulting parties in this process
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V121 indicates that if the specific PAs/HPMPs do not usc the same prioritization designated in this PA
they will need to be revised 1o match, How is this consistent with Stipulation TV which indicates there
will be further discussion about the prioritization plans?

VD2 needs to clarify that aftected Tribes and consulting parties will be consulted. What will happen if
the project specific PAs are not signed within 7 years?

A
VEL's second sentence should clarify that sending Tribes a document for review and comment 1s not
consulting with the Trnbes about the document.

VE1 uses the terins “affected area™ and “area affected.” The CRPP recommends using the lorm APE to
be more consistent with the regulations. We reiterate the importunce of the word porenrial.

VF3 indicates the processes for identifying, evaluating, assessing effects to, and resolving effects lo
historic propertics “will be defined using the prioritization process outlined in Stipulation IV."
Stipulation IV was not developed in consultation with the CTUIR and we do not helieve it Is appropriate.

VF5's first sentence states, “Define a process for delermining appropriate resource-specific treatments
for historic propertics adversely affected by the undertaking as the undertaking is implemented at that
Project.” What does “as the undertaking is implemented at that Project™ mean? The third sentence lists
“historical or oral histary research to document charactenstics and cultural values™ as a form of treatment.
Please note that this type of research is more consistent with inventory and evaluation than resulving
utlverse effects.

VF9 indicates the project specific PASTHPMPs will “outline a schedule for completion of compliance
actions for the undertaking.” Describe what that includes.

VF10, change the last clause to read “by the President, or the Governor of a state, or the Leader of a tribal
government within their areas of jurisdiction.”

Stipulation VI Systemwide Research Design

The CRPP continues to believe that a system-wide research design is unlikely to be suecessful. Given the
extensive APE of the undertaking, which encompasses various culture areas, the rescarch design will not
pose meamngful questions even for the archaeological sites. A research design is nol an appropnite
instrument for addressing all types of historic properties. How will the Agencies address the fact that
some types of historic properties are valued for reasons other than the information they contain (TCPs,
some built environment, cultural landscapes)? How does the development of research objectives
adequately valuc these types of sites?

VTR states “The Systemwide Research Design will be prepared with input und assistance from the
consulting parties for this PA as well as ather professional researchers.” Ls there an intention o consult
with Trihes and others about this rescarch design? Will the professional researchers be paid for their
input? Will other contributors?

Stipulurion VII General Products

VIIA2 discusses an annual report: “The baseline data will include a narrative highhights section,
supported by tabular data on acres surveyed, sites recorded, sites evaluated, sites wreated, and materials
curated.” We belicve the Agencies are loosing the big picture of the purpose of Section 106 compliance
in minutine. We believe the point of this and the other PAs is to recognize that looking ut this
undertaking in this usnal way is not working and that we need an alternative approach. This aliernative
approuch might say “We have an undertaking which is adversely affecting many. many historic

doos
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properties. The Agencies are taking those adverse effecls into account and are going to resolve those
adversc effects in the following manner.” This is what we had hoped that this PA would suy. and that we
wonld be discussing how to resolve those adverse effects creatively.

Stipulation VIII Consultation and Coordination

As mentioned above, it is crucial that the Agencies break the Tribes out from other consulting parties
here. Pleasc clarify Agency respensibilities to Tribes, which are different than responsibilities to other
parties. We need u clear understanding of consultation with the Tribes as Tribes and with the Tribes us
participants in Cooperating Groups. What will happen if a Tribe decides it is no longer able to attend
Cooperating Group meetings? That will not change the Agencics’ responsibility to consult with the
Tribe. Stipulation VII[B’s sixth sentence states, “Communication within the Cooperating Groups does
not replace consultation pursuant to 36CFR par 800 or government to gavernment consultation with
Tribes as appropriate.” Please cxpand on this. Thus far with this undertaking, consultation seems lo take
place primarily through the Cooperating Groups, exceptfor the development of this agreement.
Consultation may be ancther reason for the Agencies to seek an alternative to 36CFRB00"s normal
process; the undertaking 15 ongoing making the pormal consultation process outlined in the regulations
confusing, How exactly do the Agencies propose (o consult on this undertaking?

VIIIRS indicates that the Cooperaling Groups will assist in “Drafting or veviewing other plans that may be
needed to conduct interim compliance " Please provide un example of this. Stipulation VILIB6 indicates
the Cooperating Groups will provide “data and reporting accomplishments 10 incorporate into the Annual
Report.” What will the process for this be? This sounds like a consideruble amount of work.

VIIIC indicates that members of the Cooperating Gronps are “obliged to provide timely input and
responses to the group.” “Obliged™ is not an appropriate word here. The second sentence states “For
each product, the Cooperating Group will define a schedule for actions contnbuting toward preparation or
review of the product.” What is a product? What does this mean?

Stipulation X Review of the PA

¥ A2 indicates that upen request, a signatory party can identify unresolved issues during review of the PA
and then consultation will take place under 36CFRE00. Stipulation VIILB suggested that there was going
to be parallel consultation through 36CFREN0 under the PA. Please clanify.

¥ A3 indicates that the outcome of discussions will be shared with anyone who submitted comments, It

may be inappropriate to share the contents of government to government consultation with other
governments or the public.

Sripulation XI Dispute Resolution

Are changes to the PA considered an undertaking? If so, whether or not a Tribe has signed, consullation
will be necessary. If not, the CRPP belicves it would be inconsistent with 36CFRR00. 14 not to include
a[Tected Tribes in consultation regarding changes to a document that required consultation in the first
place.

A2 indicates that a writien proposal for resolution of problems will be sent to the ACHP. Do the
Agencics write (his? Can the objecting party write their own? Will the proposal go oul to affected Tribes
and other consulting parties?

Stpulation XH Amendment

XITB should specify that Agencies will consult with affected Tribes regarding amenidments. The
stipulation indicates that if an issue iy specific 1o a project, the requesting party will be referred 1o the

9
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project-specific agreement. What will happen if the request for amendment 1s determined to be specific
(o a projeet but the project specific document has not been completed?

Stipulation XV Authoriries. Effective Date, and Other Provisions

XVE says that the PA goes into effect when the Agencies and ACHP sign. That means that if none of the
historic preservation offices sign, it will still be in effect. How does that work with the clause that if any
of the historic preservation offices pull out, the PA is not valid on lands in their jurisdiction? Also, how
does this clause fit with 36CFRS00.14(b)(2)(iii): "Effect. The programmatic agreement shall take effect
when exccuted by the Council, the agency official, and the appropriate SHPOs/THPOs.”

Signatories to the Systemwide Programmaric Agreement
The Confederated Tribes of Warm Springs Resecvation of Orcgon, Yakama Nation, and CTUIR THPOs
(at 4 minimum) must be added.

Attachment 2 Schedule to Implement Commitments in this Systemwide Programmatic Agreement

The third entry is 10 “Asgsess exising project-specific PAs or HPMPs and set schedule to update existing
or prepare new PAs as nceded.” Who will assess and set the schedule? The attachment’s heading
indicates the schedules may be “modified in consultation with signatories to this Systemwide PA with an
interest in that Project.”” Please clarify that affected Tribes will be consulted regardless of whether or not
they sign the PA,

Artachment 3 Glossary of Definitions for this Systemwide PA
The definition for Interested Party cites 36CFR800. 14(b3(2)(ii), but in the regulations this section
discusses public participation. The term “interested party” is not used in 36CFR800.

Artachment 4 Checklists for Historic Property Management Plans, Treatment Plans, and Annual Plans
HPMPs will include a list of historic properties. How will that work when information regarding TCPs 15
oL shared? HPMPs will contain “A process for integrating TCP research with the archacological and
historical site identification and evaluation activities.” Explain what this means. HPMPs will include “A
provess to update records o reflect new data” What do the Agencies mean by records? HPMPs will
include “A process for peer review of potentially significant rescarch or cducational products.”” What
does significunl mean herc? 1IPMPs will provide “General standards for fieldwork. analysis. reporting,
and site treatment.” How will these tie into SHPO/THPO standards? HPMPs will inclade “A general
schedule for long-term completion of compliance requirements.” Do the Agencies see these docuimenls
as products to be contracted out? How will anyone outside the Agencies/Cooperaning Groups do this?

Do propertics have to be formally determined eligible for treatment plans to be prepared? How will this
work for TCPs? Attachment 4 indicates the Agencies will prepare plans in coordination with
SIHIPOS/THPOs and with input from Couperating Groups. Will affected Tribes be included? Sites will be
chosen for treatment based on factors “including the potential to yield important new information.” These
criteria are not appropriate for several types of historidproperties. The last bulle! includes a number uf
thines to consider that were already listed and identifies final selection eriteria: shouldn’t this decision be
1eft 1o the individual PAs?

Annual Work Plans will require “An estimated level of effort for each activity and proposed cost,” What
does level of effort mean here?

Earlier in this document, T suggested that the Agencics are wrapped up in the minutiae and losing track of
the big MNational Historic Prescrvation Act picture. | fear that the CRPP is having the same problem, We
fee] that this would he a very different docwmnent if the Agencies, Tribes, and other consulting partics had
sut down together early on to brainstorm what this document should look like. At this point. we feel
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bound to respond to the individual points in the document, but would prefer to step back and look at the
problem the document seeks Lo solve from new angles. 1suspect that may be a faster way to reach a final,
creative document we are all satisfied with.

The Agencies have asked us to respond to this draft. and we continue to have a number of concems
regarding the PA. As it is currently wrilten, the CRPP could not recommend a signature to either our
THPO or our governing body. We understand from reading the minutes of the other Tribes' meenngs
with the Agencies that there will be a considerable amount of now proposed langnage coming in. If the
Agencies wish to pursue completion of this document, we suggest thut the Agencies complete the
conference calls suggested in your December 21, 20006 leiter, compile the recommended langoage into a
new drafl, and then have a meeting at which the Tribes and the Agencies can review the document linc by
line, making suggestions and having discussions along the way. We are also happy to discuss radical
changes, informed by the big picture.

Thank you again [or soliciting cur comments regarding this document. If the Agencies have any
questions about our comments, please {ecl free 1o contact me, Shawn Steinmetz, or Catherine Dickson at
(541) 276-3629 ar tearafarrow @ctuir.com, shawnstcinmetz@ctuir.com, or catherinedickson @ctuir.com.
A quick telephone call may be able to clear up confusing language.

Respecttully,

ara Farrow
Program Munager

cc: Johnson Meninick, Yakama Mation
Kevin Cunnell, Nez Perce Tribe
Camille Pleasants, Confederated Colville Tribes
Sally Bird, Confederated Tribes of Warm Springs Reservation of Oregon
Marcia Pablo, Confederated Salish and Kootenai Tribes of the Flathead Reservation
Kevin Lyons, Kalispel Tribe of Indians
Randy Abrahamson, Spokane Tribe of Indians
Jill Wagner, Coeur d" Alene Tribe
Josephine Shortanana, Kootenwi Tribe of Idaho
Rex Buck, Wanapum Band
Chuck Jamcs, BIA
Sonya Tetnowskl, BPA
Jamae Hilliard Creecy, BPA
Lynne MacDonald. Bureau of Reclamation
Guil Celmer, Corps of Engincers
Direlle R. Calica, Corps of Engineers
Barbara Creel, Corps uf Engineers -
Rob Whitlam, Washington Department of Archaeology and Histonic Preservation
Dennis Griffin, Oregon State Historic Preservation Office
Stan Wilmoth, Montana State Historic Preservation Otfice
Suzie Neilzel, Idaho State Historic Preservation Office
Tom McCulloch, ACHP
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