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Tanuary 25, 20017

Kimberly St. Hiluire

Culmral Resources Program Manager
Environment, Fish and Wildlife, KEC-4
Bonneville Power Adminisiration

Puost Office Box 3621

Portland, Oregon 97208-3621

Diear Ms. St Hilamre:

Thank you for the opportunity to comment on the latest (November 4. 2006) Systemwide Programmatic
Agreement among the U.S. Army Corps of Engineers, Northwestern Division. Bureuu of Reclamation,
Pacific Northwest Region, Bonneville Power Administration, the Advisory Council on Hisioric
Preservation. the State Historic Preservation Officers for Washington, Oregon, ldaho, and Monzana, and
other Consulting Parties for the Management of Historic Properties affected by the Multipurpose
(Aperations G_Il"n'ic’ Fourteen Projects of the Federal Cofumbic River Power S‘p‘hlfﬂlfﬂr Compliance with
Section 106 of the National Historic Preservation Act (PA). The Confederated Tribes of (he Umatilla
Indian Reservation (CTUIR) Cultural Resources Protection Program (CRPP) appreciates that the
Bonneville Power Adminisiration, Corps of Engineers, and Burean of Reclamation (Agencies) ook the
time to meet with us in December to discuss our concerns about this draft. We feel that considerable
progress was made in understanding areas that were previously confusing. We will take the opportunity
here 10 reiterate some of the comments that were made at the meeting in December. Your December 21,
2006 lener indicuted an opportunity to further discuss our comments in conference calls in February. We
would like to participate in these calls.

Proposed New Language for the PA

Overall. the CRPP feels that the PA as written reflects a document prepared by federal agencies working
on their own. We had hoped that due to the history of the FCRPS program and the way it has been
operating, the document would reflect a spirit of cooperation between the Agencies and Trhes. Sucha
cooperatively prepared document would be more similar to the Missouri River programmatic agreement
in terms of tone and content. We suggest the following additions as u start to make sure the document
reflects some of our Tribes’ concerns. All of the following statements are taken directly or adapted from
signed Agency documents

Add “Whereas the Lead Federal Agencies’ authorized operation and management of the FCRPS results in
adverse effects (o properties incinded in or eligible for inchusion in the Mational Register through
inandation, erosion, exposure, vandalism, and other impacts.”
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Add “Whereas the impacts of system operations could eventually destroy a large percentage of the
cultural resources within the APE: the cumulative effect would be the loss of heritage sites and trraditional
cultural resources trom a river system in an entire region.”

Add “Whereas the Lead Federal Agencies have committed to implement, in full cooperation with affected
Tribes and agencies, agreements, plans, and actions for management of the impacts (© cultural resources.
Individual Tribes’ desired approach and preferred methods for culural resources management will be o
major consideration in the development, as well as the implementation, of each of the long-term
management plans.”

Add “Whereas it is the policy of the Lead Federal Agcrlcies to preserve, protect, and manage significant
archacological, historical, and traditional cultural properties within the APE in accordance wath the
NHPA and arther applicuble stattes, executive orders, and rcgulations.”

Add “Whereas it is the policy of the Lead Federal Agencies to uphold the terms of treaties between the
United States and Indian Tribes, and executive orders regarding Indian Tribes.”

Add “Whereas the Lead Federal Agencies are required by Section 101(d)(6) of the NIIPA to consalt with
any Indian Tribe that attuches religious and cultural sipnificance o historic propernics that may be
affecied by undertakings as defined in the NHPA.”

Add “Whereas the Federal Government has a trust responsibility to Indian Tribes, which includes the duty
to act ‘with good faith and utter loyalty to the best interests of the Indiuns’. The Lead Federal Agencies
will act in accordance with the Federal trust responsibility, including povernment-to-government
consuliation whenever the Lead Federal Agencies’ ‘plans or actions affect trust resources, trust assets, or
Tribal health and safety’. The Lead Federal Agencies will treat sacred and culturally significant places as
subjcct to the Federal trust responsibility and therefore Tribes must be engaged in consultation belors

decisions are made, and Tribes expect to participate in making decisions and in carrying out decisions
regarding these resources.”

Add “Whereas this PA is designed o Facilitate the development of pracesses and stratcgics 10 minimize,
avoid, or mitigate the ongoing adverse impacts the operation of the FCRPS caused.”

S
Add “Whereas this PA seeks to create a shared stewardship document that will ensure that sacred and
cultural places are regarded and understood from various, including Tribal, viewpoints, and that Tribal
values and customs (not just archacological values and customs) ure applied to the protection of these
places. Until now, archaeological values have been dominant over Tribal values, and archasological
valves have contnbuted to the destruction of sacred places.”

Add “Whereas this PA's fundamental value is respeet respect for the rivers: the sacred and cultural
places: Tribal values, culture, and beliefs: Iribal people and their contribution to the histary and
environment of the Columbia River system; for the sucrifices Tribal people huve made so that newcomers
can have flood control, irrigated crops, navigation, electricity, and recreational activities. When Tnbal
representatives lulk ubout Tribes™ cultures, needs, and issues, they will be taken us scrioasly as
archaeologists are when they talk about Tribes' ancestors, culture, and interests.”

Concerns from our June 1, 2005 Comment Letter that Have Yet to be Addressed

Omn June 1, 2005, we provided comments on a draft of this PA. When the next draft was sent to us, along
with a 1able summarizing our comments and the Agencies’ responses Lo them, we decided a face to face
conVersatinn was necessary [0 gel answers 1o questions we posed. We requested that meeling n
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December of 2005, The current draft of the PA was subsequently relcased. We will summarize here the
questions that remain unanswered from June 2003, two drafis ago.

Tn June 2005 we cxpressed concern regarding the area of potential effects (APE). We uppreciate that the
Agencies have made some improvements in this arena, specifically by no longer referring to
“demunstrated effects.” However, Stipulation I1LB now refers 1o “non-federal lands where there is an
adverse cffect”. The key word in APE is potential; there are many places within this decument where
that word is lost. Please remember that to be within the APE, any effect 1s potential (direct, indirect,
andfor cumulative) and it need nat be adverse.

As we stated in June of 2005, “We would appreciate inpul from the Federal Agencies on how they
propose to determine if properties on private land to which the owners refuse access are: 1) eligible for
inclusion in the Mational Register of Historic Places and 2) are being adversely affected by the
undertaking. Mitigation will still be necessary for cifects to eligible propertics on private property to
which access is denied but will apparently have to be off-site mitigation. The CRPP looks forward to
further discnssion with the Federal Agencies about the form this mitigation might take.”

‘The affected Tribes and consulting partics were not pat of developing the goals. objectives, and standards
outlined in the PA. We understand that it is the Agencies’ position that the Tribes und others will have an
opportunity to influence those goals, objectives, and standards in the individual PAs, bul we belteve that
sinee we were not able to assist in the construction of the framework which we will be reguired to work
within, aur ahility to influence the final shape has been severely limited.

As we have repeatedly noted, there remain problems with the signatory parties. Qur previous comment
has been addressed with the stutement “The Tribes will choose who signs.” This shows a fundamental
lack of understanding of the issue. The Tribal Historic Preservation Office (THPO) and the Tribal
Government are two different entities. Whether or not the THPO signs determines peographically where
within the APE this documnent takes effect. As we have noted, there arc properties within the APE over
which the CTUIR's THPO has jurisdiction. In addition, the CRPP objects to the current title of the PA.

which individually lists each State Historic Preservation Officer, but lumps all the THPOs into “Other
Consulting Parmies.”

We continue to believe that 30 years (Stipulation 1IE) is too long for this document 1o be in place. We
appreciate that the Agencies have provided opportunities for revisions, but we lack clarity on whether
formal consultation will take place regarding how well the document is functioning. We suggest 10 or 15
years as an appropriate duration for this document, at which point it conld be completely reviewed.

In June 2005 we brought up a concern regarding what were then lines 168-160, which read “Continue
investigations 1o identify historic properties within the APE that are alfected by FCRPS Project
operations,” We noted that “the lead federal agency is o identify historic properties within the APE and
then determine which of those properties are being affected by the undertaking or are likely to be affected
by the undertaking. .. The PA should also make it clear, in keeping with the NHPA, that all unevalnated
sites will be treated as cligible until formally evaluated ” The language in that section was changed, but
the new version of the document uses a prioritization system (developed by the Agencies on their own)
which limits the identification of sites within the APE.

In June 2005 we discussed concems regarding prioritization regarding treatment or rmtigation of effects.
Many of those concerns remain. In response to our June letter, the Agencics addressed this comment by
indicating thut project specific PAs will address udverse effects. We reiterate that in addition Lo
addressing mitigation/treatmnent of ongoing effects the Federal Agencies will need w mitigate effects that
have already ocourted.

@ood
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In June 2005 we identified the problem of developing a system-wide research design for traditional
cultural propertics. This concern has not been addressed.

I June of 20035 we were unclear on what specifically the undertaking 1s, and we are sorry Lo say that we
ctill don't understand. The filth Whereas indicates that the Agencies’ “coordinated implementation of
these project purposes...collectively comprise the “undertaking’..." The cighth Whereas states “This PA
addresses operation of the Project for all Project purposes.” We believe thal it is vital that everyone
involved, and peaple new to the FCRPS, have an understanding of what is and is not the undertaking. We
implore the Agencics to dedicate themselves to erafting simple language to define the undertaking.

Our Tune 2005 letter ended with questions regarding the purpose of the PA. According to the National
Historic Preservation Act regulutions, the purpose of a PA is “to govern the implementation of a
particolar program or the resolutivn of adverse cffects from certain complex project situations or multiple
undertakings” (36CFR800.14b). This PA identifies it purpose in Stipulation I as follows:
»  Set forth the Lead Federal Agencies' obligations, requirements, and standards pursuant to Section
106 of the National Historic Preservation Act
= Address Section 106 complhance
= Streamline Section 106 compliance through project-specitic programmatic agreements or through
project-specific historic property management plans
= exempt certain routine actions or other coordinuted procedures {in project-specific documents)
As we read this PA, the only thing is actually does is the first bullet, set forth the Agencies’ obhgations,
requirements and standards. All other activities arc in the future; why are the other activities histed when
they are nor intended to be part of this document? The CRPP does nat find this overarching PA tobea
helplul document, It seems we might be better of/ with a simple memo fram the Lead Federal Agencies,
perhaps the Cultural Resource Subcommuttee, to the Cooperating Groups saying “here is the framework
that we would like to have in place. We will work through the project-specific programmatic agreements
and ses how the framework works or needs to be changed.” In thal case, it would not be necessary for
everyone 1o agree un Lhe overall framework, as it would be subject to change as needed in working
through the individual programmatic agreements.

Comments Tied to the November 4, 2006 Draft Text

The eighth Whereas indicates that not all activities that are part of the undertaking described in this PA
will invalve the BPA. Will the BPA still be a lead federal agency for those subundertakings? If not, will
it be clear 1o the Tribes and other consulting parties who the Lead Federal Agency is?

Page 3, Now Therefore commits “above named parties” 10 actions; the PA will only commit signatorics Lo
actions. This may be an appropriate place to note that this PA will only apply to certain portions of the
APE: those covered by the historic preservation offices thut have signed.

Stipulation I Purpose of this Systemwide FA
IC, do the Agencies anticipate working with Tribes or other consulting parties on making 4 determination
of which compliance manner will be implemented?

IC3 states “Develop and implement both a Project-Speetfic PA and HPMF at the discretion of the Lead
Federal Agencies in consultation with interested partie}.” The Agencies’ obhigations to Tribes are
different from those to “interested parties.” Trihes should not be lumped with interested purtics or ather
consulting parties such as the historic preservation offices.







