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CHAPTER I
INTRODUCTION

This Record of Decision contains the Bonneville Power Administration's
(BPA) determinations and rationale on whether the proposal to pay
preconstruction and investigation expenses to sponsors of major resources
under the Resource Contingency Program (RCP) is consistent or inconsistent
with 1991 Northwest Conservation and Electric Power Plan (Plan) of the Pacific
Northwest Electric Power and Conservation Planning Council (Council). The
Administrator's determination in this proceeding is based on evidence
submitted by BPA and admitted into the record during the 6(c) hearing.

The Record of Decision is divided into four chapters. The first chapter
describes the proposal, the procedural history and the legal requirements of
§ 6(c). Chapter II contains background information on BPA's RCP including a
discussion of the evaluation process BPA used in selecting a final group of
major resources for which preconstruction and investigation expenses may be
paid. Chapter III considers whether the proposal is consistent with the
Council's 1991 Plan. HWithin Chapter III, specific sub-issues are identified.
Chapter IV presents the Administrator's conclusions.

Section 6(c) of the Pacific Northwest Electric Power Planning and
Conservation Act of 1980 (Northwest Power Act), 16 U.S.C. § 839d(c), is
included in this document as Appendix A. A list of the qualified major
resource for which BPA may pay preconstruction and investigation expenses is _
included in this document as Appendix B.

A. Description of BPA's 6(c) Proposal

Section 6(a)(2) of the Northwest Power Act, authorizes the Administrator
to acquire sufficient resources, including conservation and renewable
resources, to meet BPA's contractual obligations. 16 U.S.C. § 839d(a).
Moreover, section 6(i) directs the Administrator to structure acquisition
contracts with terms and conditions that will ensure "timely construction,
scheduling, completion, and operation of resource." 16 U.S.C. § 839d(i).

Pursuant to Section 6(c)(1) of the Northwest Power Act, BPA proposes to
pay preconstruction.and investigation expenses to sponsors of major resources
in exchange for an exclusive right to acquire the resource at some future
date. 16 U.S.C. § 839d(c)(1). Preconstruction and investigation expenses are
defined as expenses incurred by, or on behalf of, sponsors to obtain required
requlatory approval. 51 Fed. Reg. 42,902 (1986). These preconstruction and
investigation expenses can include, but are not 1limited to, licenses and
permits, environmental analysis/impact statements, land options, easements and
right-of way acquisition, sponsor's expenses during siting and licensing,
geotechnical surveys, and architectural -and engineering fees. These expenses
do not include the procurement of capital equipment or the expenses of
construction. 57 Fed. Reg. 31,361, 31,362 (1992).
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The RCP calls for BPA to hold options on a portfolio of resources that can
be called on, if necessary, to meet the Administrator's load obligations.
This options concept, which allows for one "consistency" decision at the
preconstruction or investigation stage, and a separate "consistency" decision
at the resource acquisition stage, fulfills section 6(i)'s mandate by
promoting timely scheduling and construction of resources.

BPA estimates that preconstruction and investigation expenses under the
RCP will not exceed $10 million per year through 1998. BPA's Fiscal Year 1993
budget contains $6.7 million to use for payment of these expenses in the event
that such payment is found consistent with the Council's Plan. Id. In
exchange for paying a sponsor's preconstruction and investigation expenses
under the RCP, BPA receives an option, or a future right, to call on the
resource, if necessary to meet the Administrator's load obligations. An
option differs from a resource acquisition in that an option does not involve
sales of electric power or savings of electric power. An option is only a
right to make a decision to acquire the resource at a later date, not an
obligation to acquire the resource at a later date. Oster, Ex.
RCP-6(c)-BPA-01, 5.

B. Procedural Histor

Section 6(c) of the Northwest Power Act requires BPA to publish a notice
in the Federal Register and to hold a hearing on proposals to, inter alia, pay
preconstruction and investigation expenses to sponsors of a major resource.

16 U.S.C. § 839d(c). On July 15, 1992, BPA published in the Federal Register
a notice of hearing and opportunity for public review and comment on BPA's
proposal to pay preconstruction and investigation expenses to sponsors of
major resources pursuant to the RCP. 57 Fed. Reg. 31,361 (1992).

An evidentiary hearing on the proposed action was conducted by Dean F.
Ratzman, Hearing Officer, in accordance with BPA's 6(c) Hearing Procedures,
51 Fed. Reg. 42,902 (1986), and section 6(c) of the Northwest Power Act.

16 U.S.C. § 839d(c). A prehearing conference was held on September 22, 1992,
before the Hearing Officer at which time he issued special rules of practice,
granted interventions, adopted a procedural schedule, and established a Tist
for service documents. Two petitions to intervene were filed: Tenaska Power
Partners, LP (Tenaska) and Puget Sound Power and Light (Puget). By order
issued by Judge Ratzman, the established service 1ist included persons granted
party status and interested persons requesting courtesy service. Prehearing
Conference at 8; RCP-6(c)-0-03.

.BPA's written testimony was made available at the prehearing conference on
September 22, 1992, at which time BPA's witness, Dennis Oster, was sworn in
and his testimony offered subject to cross-examination. Prehearing
Conference at 10-11. On the same day, BPA requested that the Hearing Officer
take official notice of the 1991 Council's -Plan pursuant to section 10(c) of
BPA 6(c) Policy. Id., at 15; see also, 51 Fed. Reg. 42,902, 42,907 (1986).
The Council's Plan establishes the goals and objectives upon which BPA's
consistency determination is based. Judge Ratzman granted BPA's request for



purposes of this hearing because of the relationship between the Council's
Plan and BPA's determination in the 6(c) hearing. Prehearing Conference at 16.

The parties did not engage in any discovery. No party submitted written
data requests. The parties also waived oral clarification of BPA's direct
testimony. The parties also elected not to file testimony responding to BPA's
direct testimony. Cross-examination was scheduled to begin on
November 10, 1992. By oral agreement prior to November 10, all parties agreed
to waive cross-examination of BPA's witness. On November 12, 1992, BPA moved
for an order admitting the testimony of BPA's witness and, by affidavit, the
filed errata to that testimony. Judge Ratzman granted BPA's motion by order
dated November 18, 1992. RCP-6(c)-0-04. On November 16, 1992, BPA moved for
an order by affidavit to supplement the record with excerpts from BPA's Final
1992 Resource Program, 10-Year Plan. Judge Ratzman granted BPA's motion to
supplement the record by order dated November 24, 1992. RCP-6(c)-0-05.

The parties' initial briefs were scheduled to be filed on
November 17, 1992; no party filed a brief. BPA issued its Draft Record of
Decision on November 25, 1992. The parties' briefs on exception were
scheduled to be filed on December 1, 1992; no party filed a brief on exception.

BPA announced it would accept written and oral comments from participants
through November 19, 1992. No comments were received.

C. Legal Requirements

The Northwest Power Act requires the Administrator to conduct a section
6(c) review on proposals to, inter alia, pay preconstruction and investigation
expenses to sponsors of a major resource. 16 U.S.C. § 839d(c). Section 6(c)
directs the Administrator to "conduct one or more public hearings, presided
over by a hearing officers, at which time testimony and evidence shall be
received, with opportunity for such rebuttal and cross-examination as the
hearing officer deems appropriate in the development of an adequate hearing
record". Id. The hearing record will assist the Administrator in evaluating
the proposal to determine whether the action is consistent with the Council's
Plan. Id. The Northwest Power Act describes the material that should be
contained in the record as "transcript of the public hearings, together with
exhibits and such other materials and information as may have been submitted
to, or developed by, the Administrator". Id. Following completion of the
hearings, in accordance with section 6(c) of the Northwest Power Act, the
Administrator is directed to make a written determination (1) regarding the
requirements of subsection (a), (b), (f), (h), (1) or (m) as appropriate, and
(2) that the proposed action is either consistent or inconsistent with the
Council's Plan. Id.; see also 51 Fed. Reg. 42,902, 42,907 (1986).

As noticed in the Federal Register, the Administrator shall make one
primary determination in this 6(c) Record of Decision: whether the proposal
to pay preconstruction and investigation expenses to sponsors of major
resources under the Resource Contingency Program is consistent or inconsistent
with the Council's Plan. 57 Fed. Reg. 31,361 (1992). BPA's proposal to pay
preconstruction and investigation expenses in this 6(c) hearing does not
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involve a resource acquisition. Neither the RCP nor the individual major
resource proposals short-listed through BPA's evaluation process are subject
to 6(c) review. BPA's 6(c) Policy specifically exempts resource solicitations
from 6(c) review. 51 Fed. Reg. 42,902, 42, 905 (1986). The RCP involved such
a resource solicitation. See Oster Ex. RCP-6(c)-BPA-01, Attachments 2 and 3.
As part of the solicitation process, BPA employed a competitive evaluation
process in order to select a final negotiation group. The individual major
resources in the negotiation group are also exempt from 6(c) review. BPA
plans to negotiate option development agreements with sponsors of major
resources in the negotiation group. BPA expects that the negotiations will
result in BPA obtaining resource options on approximately 800 aMW of firm
energy. Id., Attachment 2 at 11. The individual optioned resources are also
specifically exempt from 6(c) review. See 51 Fed. Reg. 42,902, 42,905

(1986). An option is defined in BPA's Section 6(c) Policy as "a unilateral
right to acquire an existing or proposed generating or conservation resource
within a particular time period on specified terms. No commitment to acquire
a resource is made at the time an option is purchased. Options will be used
as low-cost means to increase BPA's flexibility in meeting the range of future
resource needs." 51 Fed. Reg. 42,902, 42,904 (1986).

BPA witness Oster testified that BPA is not proposing to acquire any of
the major short-listed resources at this time. Oster, Ex.
RCP-6(c)-BPA-01, 3. The optioned resources will be subject to 6(c) review and
corresponding consistency review only when and if BPA proposes to exercise its
option to acquire any of these major resources. Id. Since BPA is not
proposing to acquire any of the major short-listed option resources at this
time and a consistency determination will be made when BPA makes such a
proposal, 6(c) review of the individual options is premature and inappropriate.

In accordance with section 15(b) of BPA's Section 6(c) Policy, after
issuing the Record of Decision, the Administrator shall promptly provide a
copy to the Council. 51 Fed. Reg. 42,902, 42,907 (1986). Copies of the
Record of Decision shall also be served on all parties to the proceedings and
made available to participants and the public upon request to BPA's Public
Involvement Manager. Id. The Northwest Power Act permits the Council to
 determine, by majority vote, within 60 days after receipt of the

Administrator's decision, whether the proposed action is consistent with the
Council's Plan. If either the Administrator or the Council determines that
the proposal is inconsistent with the Council's Plan, BPA can undertake the

proposed action only after receiving approval from Congress. 16 U.S.C.
§ 839d(c).

After the Administrator and the Council have made their respective 6(c)
determinations, the Northwest Power Act requires the Administrator to submit
the Record of Decision and the Council's determination to Congress, publish
the notice of the decision in the Federal Register, and note the proposal in
BPA's Congressional budget submittal. Id. ‘BPA then may implement the action
ninety days after the later of (1) the proposal has been noted in the budget
or (2) the decision has been published in the Federal Register. Id. The full
text of section 6(c) of the Northwest Power Act is set forth in Appendix A.

D. Consistency Standard

The Administrator's primary determination in this 6(c) Record of Decision
is whether the proposal to pay preconstruction and investigation expenses to
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sponsors of major resources under the RCP is consistent with the Council's
Plan. 57 Fed. Reg. 31,361 (1992). BPA's 6(c) Policy states that a proposal
made pursuant to section 6(c)(1) "shall be found consistent with the Plan [if
the proposall is judged to be so structured that it will achieve substantially
the goals and objectives of the Plan in effect at the time the proposal is
made". 51 Fed. Reg. 42,902, 42,905 (1986) (emphasis added). The Council's
Plan currently in effect and in effect at the time when the proposal to pay
preconstruction and investigation expenses was made is the Council's 1991
Plan. The consistency determination for this 6(c) is thus based on the goals
and objectives of the Council's 1991 Plan. The 6(c) -Decision Document
supporting BPA's 6(c) Policy contains specific directives on the consistency
standard. "[Clonsistency should be tested against the relevant and broad

objectives of the Plan. . . . a proposal may achieve substantially the
relevant goals and objectives of the Plan without exactly matching Plan
details. . . . Detailed implementation or design statements are not goals and

objectives [of the Council's Plan] in the context of Section 6(c) consistency
determination". BPA's Decision Document Supporting Policy for Section 6(c) of
the Pacific Northwest Electric Power Planning and Conservation Act
(hereinafter referred to as 6(c) Decision Document), at 14.

E. 1 i Review

The Council's 1986 Policy Implementing Section 6(c) (hereinafter referred
to as the Council's 6(c) Policy) describes the criteria the Council will use
in determining whether a BPA proposal made pursuant to section 6(c)(1) is
consistent with the Council's Plan. According to the Council's 6(c) Policy, a
BPA proposal shall be found consistent with the Council's Plan if the proposal
is so structured that it is likely to substantially achieve the goals and
objectives of the Council's Plan. 51 Fed. Reg. 42,028 (1986). The Council's
6(c) Policy further explains that the Council intends to afford BPA _
flexibility in implementing the plan, and as such this consistency standard
does not require that BPA implement "every particular activity enumerated in
the plan." Id. The Council's consistency standard reflects the Council's
commitment to allowing BPA latitude in selecting the means to achieve the
goals and objectives of the Council's Plan. According to the Council's 6(c)
Policy, the goals and objectives of the Council's Plan should be understood in
a broad sense. And finally, under the Council's 6(c) Policy, each BPA
proposal under section 6(c) is reviewed for consistency with those provisions
of the Council's fish and wildlife program that are relevant to the proposal.

In a further clarification, the Council noted that the fundamental criterion
to be used in evaluating a BPA proposal for consistency is "whether a resource
is needed and cost-effective when it enters service, considering overall power
system cost, reliability, risk management, and environmental effects. Council
Document No. 92-25, Process and Criteria to be used in 6(c) Review, August 17,
1992. A finding of substantial consistency also requires a finding that the
proposal "meets or exceeds federal, state and local environmental standards.”
Id., at 1.




CHAPTER II
DESCRIPTION OF THE RESOURCE CONTINGENCY PROGRAM

The RCP originated from BPA's 1990 Resource Program. In the 1990 Resource
Program, BPA concluded that taking actions now to reduce the risk of deficit
and to shorten lead times was prudent. Oster, Ex. RCP-6(c)-BPA-01, 4. At the
time the 1990 Resource Program was concluded, the most promising action to
accomplish these objectives appeared to be to option about 800 average
megawatts (aMW) of resources that, if necessary, could be called upon to meet
long-term energy needs. Id. BPA's recent 1992 Resource Program concludes
that, to meet uncertainties through 1995, BPA should pursue an additional
250 aMW of options over the 800 aMW of options identified in BPA's 1990
Resource Program. Oster, Ex. RCP-6(c)-BPA-02, 9-8. BPA has not yet
identified how the additional 250 aMW option target will be met. Id.,
at 4, 12. Currently BPA is exploring several different alternatives to meet
this 250 aMWN option target. One alternative is the possibility of signing
option energy contracts with Southwest utilities that would allow BPA to
reserve the right to receive firm energy in exchange for capacity or cash
payments. Id., at 5. Because the cost and availability of inter-regional
transactions are uncertain, BPA may, as other alternatives, conduct another
option solicitation or rely on some of the option resource proposals submitted
as part of the RCP to meet this additional 250 aMHW option target.

Under the terms of the RCP, resource options offered to BPA must conform
to certain threshold requirements. Oster, Ex. RCP-6(c)-BPA-01, 6. Each
resource must have a minimum resource size of at least 20 aMW and each
resource sponsor must offer the resource for a contract term of five years for
system sales and ten years for all other resources. All preconstruction
development tasks and approvals must be completed by December 31, 1995. The
sponsor must be capable of delivering firm energy to BPA within 3 years from
the date BPA decides to exercise the option. The proposed resource must be
mature and commercially available. Sponsors must identify project locations
and demonstrate capability in securing property rights. If a sponsor offers a
new hydroelectric project, that resource must not be located in the Council's
designated protected areas. Finally, firm energy from resources declared by
BPA utility customers as firm resources in their Power Sales Contracts is not
eligible for consideration. Id.

Resource proposals that did not meet these threshold requirements were
rejected at the start of the process. BPA continued to review and monitor
whether these threshold requirements were still being met through the entire
evaluation process. At any time these threshold requirements were no longer
met, the resource proposal was rejected. Id. These threshold requirements
were developed in consultation with the Council's staff and were, in some
instances, specifically included to address their concerns. These threshold
requirements, however, are but one component in the competitive evaluation
process BPA employed in selecting the final group of sponsors from which an
resource option may be negotiated.

ug0356




































