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BRIEFING MEMO 

The a t tached  ROD i s  s e t  f o r t h  w i t h  t h e  unders tand ing  t h a t  t h e  Non-Federal 
P a r t i c i p a t i o n  Env i ronmenta l  Impac t  Statement (NFP EIS) p r o c e s s  i s  n o t  y e t  
completed and t h e  B o n n e v i l l e  Power A d m i n i s t r a t i o n  (BPA) has n o t  y e t  dec ided  
whether t o  o f f e r  c a p a c i t y  ownersh ip  i t s  share o f  t h e  PNW AC I n t e r t i e .  
However, BPA agreed w i t h  t h e  P a c i f i c  Nor thwest  Genera t i ng  C o o p e r a t i v e  (PNGC) 
i n  a  Memorandum of  Unders tand ing ,  da ted  October 11, 1991, t o  make a  
d e t e r m i n a t i o n  by c l o s e  o f  p u b l i c  comment on BPA1s D r a f t  Non-Federal 
P a r t i c i p a t i o n  Env i ronmenta l  Impac t  Statement (NFP EIS) on  whe the r  PNGC would 
be "an a p p r o p r i a t e  c o n t r a c t i n g  e n t i t y "  f o r  purposes o f  t h e  C a p a c i t y  Ownership 
Agreement. The ROD and a t t a c h e d  e x h i b i t s  c o n s t i t u t e  t h e  d e c i s i o n  o f  BPA 
r e g a r d i n g  t h a t  d e t e r m i n a t i o n .  

T h i s  d e c i s i o n  i s  based on BPA1s i n t e r p r e t a t i o n  o f  t h e  P a c i f i c  Nor thwest  
E l e c t r i c  Power P l a n n i n g  and C o n s e r v a t i o n  Ac t  ( "Nor thwes t  Power A c t " ) ,  
Pub. L .  96-501, 16 U.S.C. $5 8 3 9 c ( a ) , g ( c >  (1980>,  t h e  B o n n e v i l l e  P r o j e c t  A c t ,  
Pub. L.  75-329, 16 U.S.C. 832c(a)  (1937) ( " P r o j e c t  A c t " ) ,  and o t h e r  r e l e v a n t  
s t a t u t e s ,  case a u t h o r i t i e s ,  and i n d u s t r y  p r a c t i c e s .  

I n  t h i s  ROD BPA i s  d e c i d i n g  t o  e x e r c i s e  i t s  d i s c r e t i o n  t o  e n t e r  i n t o  a  
C a p a c i t y  Ownership Agreement w i t h  PNGC a lone ,  i f  BPA1s d e c i s i o n  a f t e r  
c o m p l e t i o n  o f  t h e  NFP EIS i s  t o  o f f e r  Capac i t y  Ownership and i f  PNGC o t h e r w i s e  
q u a l i f i e s  f o r  a  c o n t r a c t ,  o n  t h e  c o n d i t i o n  t h a t  c e r t a i n  p r o v i s i o n s  a r e  
i n c l u d e d  i n  PNGC1s C a p a c i t y  Ownership Agreement and c e r t a i n  a d d i t i o n a l  a c t i o n s  
a r e  taken  t o  a l l e v i a t e  BPA1s p r i m a r y  concerns a s s o c i a t e d  w i t h  s e c t i o n  9  o f  t h e  
Nor thwest  Power A c t  and t o  m i t i g a t e  BPA's f i n a n c i a l  and n o n - u t i l i t y  ownersh ip  
r i s k s .  

I n  t h i s  ROD BPA i s  a l s o  d e c i d i n g  t o  execute  a  new long - te rm f i r m  agreement 
w i t h  PNGC f o r  Network t r a n s m i s s i o n  s e r v i c e s ,  and t o  execu te  a  new agreement 
w i t h  PNGC f o r  c e r t a i n  o t h e r  t r a n s m i s s i o n  s e r v i c e s  i n  s u p p o r t  o f  t h e  C a p a c i t y  
Ownership Agreement, i f  BPA d e c i d e s  n o t  t o  amend t h e  e x i s t i n g  S e r v i c e s  
Agreement w i t h  PNGC. 
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SECTION I 

SUMMARY 

T h i s  document i s  s e t  f o r t h  w i t h  t h e  unders tand ing  t h a t  t h e  Non-Federal 
P a r t i c i p a t i o n  Environmental  Impac t  Statement ( N F P  EIS) p r o c e s s  i s  n o t  y e t  
comple ted and the  B o n n e v i l l e  Power A d m i n i s t r a t i o n  (BPA) has n o t  y e t  decided 
whether t o  o f fe r  c a p a c i t y  o w n e r s h i p  i t s  share o f  t he  PNW AC I n t e r t i e .  
However, BPA agreed w i t h  t he  P a c i f i c  Nor thwest  Genera t ing  C o o p e r a t i v e  (PNGC) 
i n  a  Memorandum of Unders tand ing,  d a t e d  October 1 1 ,  1991, t o  make a  
d e t e r m i n a t i o n  by c l o s e  o f  p u b l i c  comment on BPA1s D r a f t  Non-Federal 
P a r t i c i p a t i o n  Environmental  I m p a c t  S ta tement  .(NFP EIS) on  whe the r  PNGC would 
be "an a p p r o p r i a t e  c o n t r a c t i n g  e n t i t y "  f o r  purposes o f  t h e  C a p a c i t y  Ownership 
Agreement. Th is  document and a t t a c h e d  e x h i b i t s  c o n s t i t u t e  t h e  d e c i s i o n  o f  BPA 
r e g a r d i n g  t h a t  d e t e r m i n a t i o n .  

T h i s  d e c i s i o n  i s  based on BPA1s i n t e r p r e t a t i o n  o f  t h e  P a c i f i c . N o r t h w e s t  
E l e c t r i c  Power P lann ing  and C o n s e r v a t i o n  A c t  ( "Nor thwest  Power A c t " ) ,  
Pub. L. 96-501, 16 U.S.C. 3s 839c (a ) ,g (c )  (19801, t h e  B o n n e v i l l e  P r o j e c t  A c t ,  
Pub. L.  75-329, 16 U.S.C. 832c(a)  (1937) ( " P r o j e c t  A c t " ) ,  and o t h e r  r e l e v a n t  
s t a t u t e s ,  case a u t h o r i t i e s ,  and i n d u s t r y  p r a c t i c e s .  

BPA dec ides  here  t o  e x e r c i s e  i t s  d i s c r e t i o n  t o  e n t e r  i n t o  a  C a p a c i t y  Ownership 
Agreement w i t h  PNGC a lone ,  i f  BPA1s d e c i s i o n  a f t e r  c o m p l e t i o n  o f  t h e  NFP EIS 
i s  t o  o f f e r  C a p a c i t y  Ownership and i f  PNGC o the rw ise  q u a l i f i e s  f o r  a  c o n t r a c t ,  
o n  t h e  c o n d i t i o n  t h a t  c e r t a i n  p r o v i s i o n s  a r e  i n c l u d e d  i n  PNGC1s C a p a c i t y  
Ownersh ip  Agreement and c e r t a i n  a d d i t i o n a l  a c t i o n s  a r e  t a k e n  t o  a l l e v i a t e  
BPA's p r i m a r y  concerns a s s o c i a t e d  w i t h  s e c t i o n  9  o f  t h e  N o r t h w e s t  Power Ac t  
and t o  m i t i g a t e  BPA1s f i n a n c i a l  and n o n - u t i l i t y  ownersh ip  r i s k s .  

I f  BPA e n t e r s  i n t o  a  C a p a c i t y  Ownersh ip  Agreement w i t h  PNGC g i v e n  t h e  
f o r e g o i n g ,  BPA dec ides  a l s o  t o  e x e c u t e  a  new long- te rm f i r m  agreement w i t h  
PNGC f o r  Network t r a n s m i s s i o n  s e r v i c e s ,  and t o  execute  a  new agreement w i t h  
PNGC f o r  c e r t a i n  o t h e r  t r a n s m i s s i o n  s e r v i c e s  i n  suppor t  o f  t h e  C a p a c i t y  
Ownersh ip  Agreement, i f  BPA d e c i d e s  n o t  t o  amend the  e x i s t i n g  S e r v i c e s  
Agreement w i t h  PNGC. 



SECTION I I 

INTRODUCTION 

A. S ta tement  o f  t h e  I s s u e  

I s  PNGC an a p p r o p r i a t e  e n t i t y  f o r  c o n t r a c t i n g  w i t h  BPA f o r  purposes  o f  t h e  
C a p a c i t y  Ownersh ip  Agreement  and o t h e r  s p e c i f i c  ag reements  i n  s u p p o r t  o f  
capac i  t y  owne rsh i  p ?  

B .  Backqround 

1 .  P a c i f i c  N o r t h w e s t  G e n e r a t i n q  C o o p e r a t i v e  (PNGC) 

The PNGC i s  a  g e n e r a t i o n  and t r a n s m i s s i o n  company, i n c o r p o r a t e d  i n  
1975 as a  N o n - P r o f i t  C o r p o r a t i o n  i n  t h e  S t a t e  o f  Oregon .  PNGC i s  
c u r r e n t l y  composed o f  13 non -con t i guous  m u t u a l  u t i l i t i e s  and 
c o o p e r a t i v e s  l o c a t e d  i n  t h e  P a c i f i c  N o r t h w e s t  (PNW). Each o f  PNGC's 
members has  e x e c u t e d  a  Power Sa les  Agreement  w i t h  t h e  B o n n e v i l l e  
Power A d m i n i s t r a t i o n ' ( B P A )  f o r  t h e  member 's  l o n g - t e r m  f i r m  power 
r e q u i r e m e n t s .  PNGC does n o t  s e r v e  consumers or r e t a i l  l o a d  no r  does 
i t  own d i s t r i b u t i o n  or t r a n s m i s s i o n  f a c i l i t i e s  i n t e r c o n n e c t i n g  w i t h  
i t s  v a r i o u s  members. PNGC's p r i m a r y  p u r p o s e  i s  " t o  s e r v e  t h e  needs 
o f  i t s  membe.rship b y  e x p l o r a t i o n ,  r e s e a r c h  and deve lopmen t  o f  new 
e l e c t r i c  power  r e s o u r c e s  as needed; management o f  o p e r a t i n g  e l e c t r i c  
power r e s o u r c e s ;  and power management s e r v i c e s  or any  o t h e r  s e r v i c e s  
wh i ch  may be deemed i n  t h e  b e s t  i n t e r e s t s  o f  PNGC b y  t h e  Board o f  
D i r e c t o r s  o f  PNGC." PNGC's Who lesa le  Power S a l e s  C o n t r a c t  - Rev i sed ,  
R e c i t a l  A, p .  8 ;  i n c l u d e d  he re  as Append i x  A .  

One o f  t h e  p r i n c i p a l  a c t i v i t i e s  PNGC has  been  i n v o l v e d  w i t h  i s  t h e  
c o n s t r u c t i o n  and  o p e r a t i o n  of t h e  530 megawa t t  (MW) Number One 
Boardman S t a t i o n  (Boardman) c o a l  p l a n t  l o c a t e d  o n  t h e  C a r t y  R e s e r v o i r  
j u s t  w e s t  o f  t h e  McNary Dam and s o u t h . o f  t h e  C o l u m b i a  R i v e r .  PNGC 
owns a  10 p e r c e n t  s h a r e  o f  t h e  o u t p u t  o f  t h e  p l a n t  and has ,  f rom t i m e  
t o  t i m e  o n  a  s h o r t - t e r m  b a s i s ,  s o l d  i t s  s h a r e  o f  t h e  o u t p u t  t o  BPA o r  
t o  u t i l i t i e s  l o c a t e d  o u t s i d e  o f  t h e  r e g i o n ,  p r i m a r i l y  i n  C a l i f o r n i a .  
PNGC e x e c u t e d  power s a l e s  agreements w i t h  i t s  members t h a t  p r o v i d e d  
f o r  t h e  p u r c h a s e  o f  Boardman power by  t h e  members. (See 
Append ix  A . )  P u r s u a n t  t o  t hose  agreements ,  PNGC's members r e c e i v e d  
a l l o c a t i o n s  o f  Boardman power t o t a l i n g  100 p e r c e n t  o f  PNGCts share o f  
t h e  o u t p u t .  PNGCts member u t i l i t i e s  l i s t e d  t h e i r  a l l o c a t i o n s  o f  
Boardman power i n  t h e i r  F i r m  Resource E x h i b i t s  t o  t h e i r  BPA Power 
Sa les  C o n t r a c t s  f r o m  J u l y  1 ,  1983, u n t i l  J u l y  1 ,  1990 ,  when t h e  
r e s o u r c e  was d e l e t e d  f r o m  t h e i r  F i r m  Resou rce  E x h i b i t s  and a t  a  t i m e  
when BPA w a s ' i n  s u r p l u s .  

BPA has p r o v i d e d  c e r t a i n  s e r v i c e s  t o  PNGC and  i t s  members under  a  
S e r v i c e s  Agreement ,  BPA C o n t r a c t  No. DE-MS79-85BP92300, f o r  
s c h e d u l i n g  and management o f  PNGC's sha re  o f  t h e  Boardman p l a n t  



o u t p u t ,  as w e l l  as s t a r t u p  and s t a t i o n  s e r v i c e ,  i n  o r d e r  f o r  PNGC t o  
meet i t s  s a l e  agreement o b l i g a t i o n s  w i t h  o t h e r  p a r t i e s .  

2 .  Memorandum o f  U n d e r s t a n d i n g  (MOU) 

PNGC has expressed an i n t e r e s t  i n  a c q u i r i n g  a  share of  t r a n s m i s s i o n  
c a p a c i t y  i n  BPA's share  o f  t h e  PNW AC I n t e r t i e  t h r o u g h  t h e  
Non-Federal P a r t i c i p a t i o n  (NFP) p r o p o s a l .  BPA i s  a n a l y z i n g  t h i s  
p r o p o s a l  i n  i t s  NFP E I S .  I n  g e n e r a l  te rms,  BPA1s p r o p o s a l  i s  t o  s e l l  
PNW AC I n t e r t i e  t r a n s m i s s i o n  c a p a c i t y  r i g h t s  t o  i n t e r e s t e d  Nor thwest  
u t i l i t i e s  t h r o u g h  " C a p a c i t y  Ownersh ip  c o n t r a c t s . "  U t i l i t i e s  would 
a c q u i r e  a  sha re  o f  PNW AC I n t e r t i e  t r a n s m i s s i o n  c a p a c i t y ,  as 
d i s t i n g u i s h e d  f r o m  f a c i l i t i e s ,  f o r  t h e  l i f e  o f  t h e  PNW AC I n t e r t i e .  

BPA r e q u i r e d  a l l  u t i l i t i e s  t h a t  a r e  i n t e r e s t e d  i n  NFP t o  execute  a  MOU 
w i t h  BPA. On Oc tobe r  28, 1991, a  MOU, C o n t r a c t  No. DE-MS79-92BP93488, 
was execu ted  between PNGC and BPA. (PNGC1s MOU i s  a t t a c h e d  as 
Append ix  8 . 1  The MOU p r o v i d e s  for  PNGC's agreement t o  e n t e r  i n t o  a  
l i f e - o f - f a c i l i t i e s  C a p a c i t y  Ownersh ip  Agreement w i t h  BPA f o r  up t o  
52 MW c o n t i n g e n t  upon, among o t h e r  t h i n g s ,  BPA1s d e t e r m i n a t i o n  by  
c l o s e  o f  p u b l i c  comment on  BPA1s D r a f t  NFP EIS t h a t  PNGC i s  "an 
a p p r o p r i a t e  c o n t r a c t i n g  e n t i t y "  f o r  purposes o f  t h e  C a p a c i t y  
Ownersh ip  Agreement .  A l t h o u g h  BPA agreed t o  e n t e r  i n t o  t h e  MOU 
w i t h o u t  r e q u i r i n g  PNGC's members t o  execu te  as p a r t i e s ,  t h e  MOU 
s t a t e s  t h a t  BPA may r e q u i r e  PNGC's " p a r t i c i p a t i n g  member 
c o o p e r a t i v e s "  t o  s i g n  t h e  C a p a c i t y  Ownership Agreement i n  some 
c a p a c i  t y .  

A second c o n t i n g e n c y  i n  t h e  MOU s t i p u l a t e d  t h a t  PNGC e n t e r s  i n t o  
s u b s c r i p t i o n  agreements,  p r i o r  t o  c l o s e  o f  p u b l i c  comment on BPA's 
NFP D r a f t  E IS ,  " w i t h  t h o s e  P a c i f i c  No r thwes t  d i s t r i b u t i o n  
c o o p e r a t i v e s  who a r e  i t s  members as of  September 30, 1991, i n  
c o m p l i a n c e  w i t h  t h e  Bylaws o f  t h e  P a c i f i c  N o r t h w e s t  G e n e r a t i n g  
C o o p e r a t i v e  (March 7 ,  1990) and t h e  terms of  i t s  Who lesa le  Power 
S a l e s  Con t rac t - -Rev i sed  ( e x e c u t e d  as o f  Feb rua ry  22 ,  1983, as amended 
as o f  A p r i l  24,  1984) . . . " .  PNGC s a t i s f i e d  t h i s  c o n t i n g e n c y  on 
March  5,  1992, by  e n t e r i n g  i n t o  a  S u b s c r i p t i o n  Agreement (See 
Append i x  C >  w i t h  each o f  t h e  f o l l o w i n g  u t i l i t i e s :  

Benton  R u r a l  E l e c t r i c  A s s o c i a t i o n  
B lach l y -Lane  County  C o o p e r a t i v e  E l e c t r i c  A s s o c i a t i o n  
C e n t r a l  E l e c t r i c  C o o p e r a t i v e  
C l e a r w a t e r  Power Company 
Consumers Power, I n c .  
Coos-Curry E l e c t r i c  C o o p e r a t i v e  
Doug las  E l e c t r i c  C o o p e r a t i v e  
F a l l  R i v e r  E l e c t r i c  C o o p e r a t i v e  
L i n c o l n  E l e c t r i c  C o o p e r a t i v e  
L o s t  R i v e r  E l e c t r i c  C o o p e r a t i v e  
Lower V a l l e y  Power and L i g h t ,  I n c .  
R a f t  R i v e r  R u r a l  E l e c t r i c  C o o p e r a t i v e  
U m a t i l l a  E l e c t r i c  C o o p e r a t i v e  A s s o c i a t i o n  



The s u b s c r i p t i o n  agreements a u t h o r i z e  PNGC t o  u n d e r t a k e  t h e  
o b l  i g a t i o n s  o f  t h e  C a p a c i t y  Owne rsh i p  Agreement on b e h a l f  o f  t h e  
s u b s c r i b e r s  and p r o v i d e  f o r  PNGC t o  r e c o v e r  i t s  c o s t s  f r o m  t h e  
s u b s c r i b e r s ,  who agree t o  be " j o i n t l y  and s e v e r a l l y  l i a b l e  f o r  t h e  
f u l l  i n d e m n i f i c a t i o n  o f  PNGC f o r  I n t e r t i e  c o s t s .  . . "  (emphas is  
added) .  P a c i f i c  No r t hwes t  G e n e r a t i n g  C o o p e r a t i v e  PNW AC I n t e r t i e  
S u b s c r i p t i o n  Agreement 

A t h i r d  c o n t i n g e n c y  i n  t h e  MOU i s  PNGC e n t e r i n g  i n t o  a  power s a l e ,  
seasonal  exchange,  o r  o t h e r  s i m i l a r  a r rangement  w i t h  a  P a c i f i c  
Southwest  u t i l i t y  p r i o r  t o  c l o s e  o f  p u b l i c  comment o n  BPA's  NFP 
D r a f t  E IS .  PNGC s a t i s f i e d  t h i s  c o n t i n g e n c y  by  e n t e r i n g  i n t o  a  
25-year  Power Purchase Agreement w i t h  t h e  T u r l o c k  I r r i g a t i o n  D i s t r i c t  
( T u r l o c k )  on  November 10, 1992.  The Power Purchase  Agreement  
p r o v i d e s  f o r  payment by T u r l o c k  t o  PNGC o f  a l l  c o s t s  " a t t r i b u t a b l e  t o  
PNGC's o w n e r s h i p  i n  t h e  PNW AC I n t e r t i e . "  PNGC and T u r l o c k  have 
agreed  to  c e r t a i n  a l t e r n a t i v e  methods o f  a c h i e v i n g  t h e  l e v e l  o f  
g e n e r a t i o n  d e s i r e d ,  i n c l u d i n g  T u r l o c k ' s  pu r chase  o f  r e p l a c e m e n t  power  
o r  pu r chas  i ng  emi ss i ons  a1 lowances  , i n t h e  e v e n t  t h a t  1990 Amendments 
t o  t h e  C lean  A i r  A c t  l i m i t  t h e  o u t p u t  o f  Boardman. 

3 .  Ch rono loqy  o f  Correspondence 

BPA began i t s  a n a l y s i s  t o  d e t e r m i n e  whether  PNGC i s  an a p p r o p r i a t e  
c o n t r a c t i n g  e n t i t y  by  f o r m u l a t i n g  q u e s t i o n s ,  r e g a r d i n g  PNGC's 
membership and f i n a n c i a l  c h a r a c t e r i s t i c s ,  wh i ch  were d i r e c t e d  t o  PNGC 
i n  a  l e t t e r  d a t e d  March 6 ,  1992 .  

I n  a  l e t t e r  t o  BPA d a t e d  March 30 ,  1992, PNGC i n d i c a t e d  t h a t  t h e  
R u r a l  E l e c t r i f i c a t i o n  A d m i n i s t r a t i o n  (REA) wou ld  n o t  be t h e  l e n d e r  
f o r  PNGC's PNH AC I n t e r t i e  c o s t s  b u t  t h e  REA w i l l  have t o  app rove  
PNGC's p a r t i c i p a t i o n  and g r a n t  a  l i e n  accommodat ion f o r  non-REA 
f u n d i n g ,  i . e . ,  t h r o u g h  t h e  N a t i o n a l  R u r a l  U t i l i t i e s  C o o p e r a t i v e  
F i nance  C o r p o r a t i o n  (CFC) (upon  d e m o n s t r a t i o n  o f  adequa te  s e c u r i t y  
f o r  l o a n  r epaymen ts ) .  PNGC p r o m i s e d  t o  p r e p a r e  a comp le te  r esponse  
t o  BPA's q u e s t i o n s  a c c o r d i n g l y .  

On May 15, 1992, BPA r e c e i v e d  a p a r t i a l  r esponse  t o  i t s  q u e s t i o n s  
f r o m  CFC. On June 1,  1992, BPA s e n t  a  second l e t t e r  t o  PNGC 
r e q u e s t i n g  a d d i t i o n a l  i n f o r m a t i o n  and i n c l u d e d  a f o l l o w u p  r e q u e s t  f o r  
a  comp le te  r esponse  t o  i t s  q u e s t i o n s  and document r e q u e s t s  l i s t e d  i n  
BPA's  l e t t e r  o f  March 6 ,  1992.  

On November 1 6 ,  1992, BPA r e c e i v e d  a l e t t e r  f rom PNGC r e s p o n d i n g  t o  
BPA's  q u e s t i o n s  w i t h  a  n o t e  t h a t  CFC and REA were asked t o  r e s p o n d  t o  
t h e  q u e s t i o n s  r e l a t i n g  s p e c i f i c a l l y  t o  t h o s e  e n t i  t i e s .  BPA r e c e i v e d  
a l e t t e r  f r o m  CFC t o  PNGC, d a t e d  December 21,  1992, a d d r e s s i n g  BPA's  
q u e s t i o n s  on  CFC. 

I n  r esponse  t o  BPA's r e q u e s t  f o r  i n f o r m a t i o n  on  what CFC's  p o s i t i o n  
wou ld  be i n  t h e  e v e n t  o f  a  d e f a u l t  b y  PNGC, CFC i n d i c a t e d  t h a t  
" A l t h o u g h  CFC has neve r  s t epped  i n  and t a k e n  o v e r  a  B o r r o w e r ' s  
i n t e r e s t  i n  a  c o n t r a c t  . . . ,  CFC's l o a n  documents do a l l o w  f o r  CFC . to  



sell, assign or transfer such interest to a third party. It is 
understood that such third party would have to agree to be bound by 
the terms and conditions of the contract and be agreeable to BPA." 
CFC expects "that the contract between PNGC and BPA would clearly 
include the ability of CFC to assign or transfer the contract to a 
third party in the event of a default of PNGC." 

BPA requested similar information from REA. In REA's response, 
forwarded to BPA on March 15, 1993, REA states that "In the case of 
an event of default by PNGC under the REA mortgage, REA reserves the 
right to exercise any and all remedies against PNGC and its system as 
provided for in Section 5.01 of the REA mortgage. At the time of the 
happening of such default REA would evaluate the situation and 
determine its course of action. In the event REA exercises any of 
the rights, powers or privileges available to it under the REA 
mortgage with respect to PNGC's contract for PNW AC Intertie 
ownership rights, then and only then shall REA assume the obligations 
to be performed by PNGC under such contract." REA requires certain 
contractual provisions in contracts executed by their borrowers to 
protect REA's rights as mortgagor. The contracts must also be freely 
assignable to REA. 

According to Joe Nadal's letter of November 16, 1992, to Sally Long, 
CFC will require PNGC to obtain a "lien accommodation" from REA. 
However, before REA will grant a lien accommodation, PNGC must comply 
with certain-REA procedures and obtain REA's approval of all 
documents related to PNGC's capacity ownership. This requirement was 
identified in PNGC's MOU. 

After reviewing the information provided by PNGC, REA, and CFC, BPA 
proceeded with an analysis of the issue based on the information 
received through PNGC, and other applicable documents and statutes. 
BPA then drafted several preliminary recommendations to address BPA's 
concerns and risks associated with entering into a Capacity Ownership 
Agreement with PNGC. The recommendations, which are contained in 
this ROD, were discussed informally with PNGC and the recommended 
provisions or actions were generally acceptable to PNGC. 



SECTION I l l  

ANALYSIS OF THE ISSUE AND RISKS TO BPA 

T h i s  s e c t i o n  analyzes the l e g a l  i ssues  and r i s k s  posed by c o n t r a c t i n g  w i t h  t h e  
e n t i t y  PNGC r a t h e r  than w i t h  PNGC's members o r  w i t h  PNGC t o g e t h e r  w i t h  i t s  
members. The f i r s t  issue cons ide red  i s  whether BPA i s  r e q u i r e d  t o  c o n t r a c t  
w i t h  PNGC. The a n a l y s i s  concludes t h a t  BPA i s  n o t  r e q u i r e d  t o  e n t e r  i n t o  a  
c o n t r a c t  w i t h  PNGC t o  the e x c l u s i o n  o f  i t s  members and, t hus ,  c o n s i d e r s  t h e  
r i s k s  t o  BPA o f  e n t e r i n g  i n t o  a  c o n t r a c t  w i t h  PNGC a l o n e .  

A .  BPA Does Not Have a  Legal o r  S t a t u t o r y  O b l i g a t i o n  t o  C o n t r a c t  Wi th  PNGC 

BPA's e x i s t i n g  con tac tua l  and s t a t u t o r y  o b l i g a t i o n s  do n o t  i n c l u d e  o r  
suppor t  an o b l  i g a t i o n  on t h e  p a r t  o f  BPA t o  c o n t r a c t  w i t h  PNGC a lone .  BPA 
executed an MOU w i t h  PNGC t h a t  s t a t e s  t h a t  BPA w i l l  make a  d e t e r m i n a t i o n  
o f  t h e  p r o p r i e t y  o f  c o n t r a c t i n g  w i t h  PNGC, t o  t h e  e x c l u s i o n  o f  i t s  
membership, i n  t he  event  t h a t  BPA dec ides  t o  o f f e r  C a p a c i t y  Ownership 
c o n t r a c t s  and PNGC o t h e r w i s e  q u a l i f i e s  f o r  a  c o n t r a c t .  See Appendix B. 
The MOU, however, i s  n o t  a  c o n t r a c t ,  and i n  any event  does n o t  o b l i g a t e  
BPA t o  c o n t r a c t  w i t h  PNGC. 

Nor do  t h e  s t a t u t e s  r e q u i r e  BPA t o  execute  a  c o n t r a c t  w i t h  PNGC a l o n e .  
S e c t i o n  6 o f  t he  1974 Transmiss ion  A c t ,  16 USC §838d, s t a t e s  t h a t  " C t l h e  
A d m i n i s t r a t o r  s h a l l  make a v a i l a b l e  t o  a l l  u t i l i t i e s  on a  f a i r  and 
n o n - d i s c r i m i n a t o r y  b a s i s ,  any c a p a c i t y  i n  t h e  Federa l  t r a n s m i s s i o n  system 
which he determines  t o  be i n  excess of t h e  c a p a c i t y  r e q u i r e d  t o  t r a n s m i t  
e l e c t r i c  power generated o r  a c q u i r e d  by  t h e  U n i t e d  S t a t e s . "  
16 USC 5 838d. Th is  p r o v i s i o n ,  however, does n o t  r e q u i r e  BPA t o  s e l l  t h a t  
c a p a c i t y  as i t  proposes t o  do so he re .  (See S.  Repor t  93-1030, 93d Cong., 
2d Sess . ,  p.  10 ( J u l y  24,  1974) ( t h e  s e c t i o n - b y - s e c t i o n  a n a l y s i s  s t a t e s  
" C s l e c t i o n  6 p rov ides  t h a t  t h e  A d m i n i s t r a t o r  o f  t he  B o n n e v i l l e  Power 
A d m i n i s t r a t i o n  s h a l l  n o t  d i s c r i m i n a t e  among c lasses  o f  customers i n  making 
,agreements t o  t r a n s m i t  e l e c t r i c  power o v e r  Federal  t r a n s m i s s i o n  l i n e s . " )  
Even i f  t h i s  p r o v i s i o n  a p p l i e d  i n  t h i s  case,  PNGC a r g u a b l y  i s  n o t  a  
u t i l i t y  e n t i t l e d  t o  t ake  advantage o f  t h e  o b l i g a t i o n s  i t  p l a c e s  on BPA. 
See i n f r a  p .  13-14. 

S i m i l a r l y ,  s e c t i o n  9 ( i ) ( l ) ( B )  o f  t h e  Nor thwest  Power Ac t  r e q u i r e s  BPA t o  
a s s i s t  i t s  e x i s t i n g  cus tomers '  power m a r k e t i n g  e f f o r t s .  
S e c t i o n  9 ( i ) ( l ) ( B )  s t a t e s  t h a t  BPA 

s h a l l ,  t o  the  e x t e n t  p r a c t i c a b l e ,  d ispose o f ,  o r  a s s i s t  i n  
t h e  d i s p o s a l  o f ,  any e l e c t r i c  power t h a t  a  customer o r  
g roup o f  customers proposes t o  s e l l  w i t h i n  o r  w i t h o u t  t h e  
r e g i o n  a t  r a t e s  and upon terms s p e c i f i e d  by such customer 
o r  group o f  customers,  i f  such d i s p o s i t i o n  i s  n o t  i n  
c o n f l i c t  w i t h  t he  A d m i n i s t r a t o r ' s  o t h e r  m a r k e t i n g  
o b l i g a t i o n s  and t h e  p o l i c i e s  o f  t h i s  Ac t  and o t h e r  
a p p l i c a b l e  laws.  



16 USC fj 8 3 9 ( i ) ( l ) ( B ) .  The p r o v i s i o n  i s  f a i r l y  n o n - s p e c i f i c ,  b u t  i t  does 
n o t  o b l i g a t e  BPA t o  u n d e r t a k e  p r o j e c t s  such as NFP. The House I n t e r i o r  
and I n s u l a r  A f f a i r s  Commi t t ee  R e p o r t ' s  s e c t i o n - b y - s e c t i o n  a n a l y s i s  o f  t h e  
b i l l  n o t e s  t h a t  t h e  s e c t i o n  was n o t  i n t e n d e d  t o  c r e a t e  new s e r v i c e s ,  o n l y  
t o  r a t i f y  e x i s t i n g  ones .  

S e c t i o n  9 ( i )  s e t s  f o r t h  a d d i t i o n a l  s e r v i c e s  BPA i s  t o  
p r o v i d e  i t s  cus tomers ,  a t  t h e i r  r e q u e s t  and expense.  w i t h  
r e s p e c t  t o  power s a l e s  and  pu r chases  o f  t h e i r  own. T h i s  
s u b s e c t i o n  e s s e n t i a l  l y  r a t i f i e s  BPA's e x i s t i n g  p o l  i c i e s  o n  
s e r v i c e s ,  e x c e p t  t h a t  p a r a g r a p h  ( 3 )  c r e a t e s  a  l i m i t e d  a n d  
c o n t i n g e n t  p r i o r i t y  o n  BPA ' s  a v a i l a b l e  s e r v i c e s  fo r  t h e  
m a r k e t i n g  o f  power f r o m  p r o j e c t s  c u r r e n t l y  under  
c o n s t r u c t i o n  i n  t h e  r e g i o n ,  s h o u l d  BPA d e c l i n e  to a c q u i r e  
t h e s e  r e s o u r c e s .  

H.R. Rep. No. 96-976, 9 6 t h  Cong . ,  2d Sess . ,  p t .  11, a t  56 ( 1 9 8 0 ) .  A t  t h e  
t i m e  t h i s  s e c t i o n  was e n a c t e d ,  BPA had n o  p o l i c y  o r  p l a n s . t o  s e l l  e xcess  
PNW AC I n t e r t i e  c a p a c i t y ,  a n d  s e c t i o n  9 ( i >  canno t  be r e a d  t o  i m p a c t  i t .  

Even i f  s e c t i o n  9 ( i >  g o v e r n e d  BPA ' s  s a l e  o f  PNW AC I n t e r t i e  c a p a c i t y ,  
however ,  t h e  r e q u i r e m e n t  t h a t  BPA make t h e s e  s e r v i c e s  a v a i l a b l e  t o  i t s  
e x i s t i n g  cus tomers  wou ld  not o b l i g a t e  i t  t o  dea l  w i t h  PNGC. W h i l e  
s e c t i o n  9 ( i >  o f  t h a t  A c t  o b l i g a t e s  BPA t o  t a k e  c e r t a i n  a c t i o n s  o n  b e h a l f  
o f  cus tomers  and "g roups  o f  c u s t o m e r s , "  PNGC i s  n e i t h e r  a  c u s t o m e r  n o r  a  
" g r o u p  o f  cus tomers . "  

"Cus tomer "  i s  a  d e f i n e d  t e r m  o f  t h e  N o r t h w e s t  Power A c t .  S e c t i o n  3 ( 7 )  
d e f i n e s  " cus tomer "  as "anyone  who c o n t r a c t s  f o r  t h e  p u r c h a s e  o f  power f r o m  
t h e  A d m i n i s t r a t o r  p u r s u a n t  t o  t h i s  A c t . "  16 USC 3 839a (7 ) .  Such  purchases  
w o u l d  be made p u r s u a n t  t o  s e c t i o n  5Cb) o f  t h e  Ac t .  PNGC does  n o t  have a  
s e c t i o n  5 ( b )  power s a l e s  c o n t r a c t ,  n o r  has BPA d e t e r m i n e d  t h a t  PNGC i s  
e n t i t l e d  t o  one.  S e c t i o n  5 ( b >  o f  t h e  N o r t h w e s t  Power A c t  r e q u i r e s  BPA t o  
o f f e r  a  power s a l e s  c o n t r a c t  t o  any  r e q u e s t i n g  " p u b l i c  b o d y  or c o o p e r a t i v e  
e n t i t l e d  t o  p r e f e r e n c e  and p r i o r i t y  unde r  t h e  B o n n e v i l l e  P r o j e c t  A c t  o f  
1937 . . . "  16 USC 5 8 3 9 c ( b ) ( l ) .  

PNGC i s  n o t ,  however ,  a  " p u b l i c  body"  or a  " c o o p e r a t i v e  e n t i t l e d  t o  
p r e f e r e n c e  and p r i o r i t y "  as  t h o s e  t e rms  a r e  d e f i n e d  b y  t h e  B o n n e v i l l e  
P r o j e c t  A c t .  16 USC 3 823b.  PNGC i s  n o t  a  s t a t e ,  p u b l i c  power  d i s t r i c t ,  
c o u n t y ,  o r  m u n i c i p a l i t y ,  and  does  n o t  meet  t h e  d e f i n i t i o n  o f  " p u b l i c  body "  
I d  1 6  USC 5 832b. The d e f i n i t i o n  o f  " c o o p e r a t i v e "  c o n t e m p l a t e s  a  - 
c o l l e c t i v e  o f  c i t i z e n s  o r  consumers ,  n o t  o f  u t i l i t i e s .  S e c t i o n  4 ( d )  o f  
t h e  P r o j e c t  A c t  i n d i c a t e s  t h a t  e n t i t i e s  such as PNGC, a l t h o u g h  c o n s t i t u t e d  
as c o o p e r a t i v e s ,  do n o t  f a l l  w i t h i n  t h e  d e f i n i t i o n .  S e c t i o n  4 ( d )  c o n t a i n s  
an a d m o n i t i o n  t h a t  p u b l i c  b o d i e s  and c o o p e r a t i v e s  be g i v e n  t i m e  t o  a r r a n g e  
f i n a n c i n g  

t o  c o n s t r u c t  o r  a c q u i r e  n e c e s s a r y  and d e s i r a b l e  e l e c t r i c  
d i s t r i b u t i o n  f a c i l i t i e s ,  and  i n  a l l  o t h e r  r e s p e c t s  l e g a l l y  
t o  become q u a l i f i e d  p u r c h a s e r s  and d i s t r i b u t o r s  o f  e l e c t r i c  
e n e r g y  a v a i l a b l e  unde r  t h i s  A c t .  




















