B O N N E V I L L E P O W E R A D M I N1 S T RA T 1 O N

2007 Supplemental Wholesale Power Rate Case

ADMINISTRATOR’S FINAL
RECORD OF DECISION

September 2008

WP-07-A-05

BONNEVILLE

(Conformed 2/13/09 to match errata corrections)



This page intentionally left blank.



TABLE OF CONTENTS

COMMONLY USED ACRONYMS ...ttt sttt n s vii
STATEMENT OF THE ADMINISTRATOR. ..ottt XV
1.0 INTRODUCTION ....oiiiiiiiiiieieieie ettt bbbttt se bbb sbe b 1
1.1  Procedural History of this Rate Proceeding..........ccevvevveiiirieeieiiie e s seesie s 1
1.1.1 ISSUE WOTKSNOPS ....ccviiieiiieiieie sttt 1
1.1.2 RAtE PrOCEEUING ...c.veiveeieeie e sieeteeteeste et te e e ste e sneeaeaneennees 2
1.1.3 Waiver of Issues by Failure to Raise in Briefs ..........ccccovvvniiiiiiiiiniene 3
1.2 Legal Guidelines Governing Establishment of Rates ...........cccccvevvviivviieiiesienns 3
1.2.1 Statutory GUIAEIINES .........coiiiieiieieee e 3
1.2.2 The Ratemaking Discretion Vested in the Administrator.............c.cccccvevvenen. 4
1.3 FERC Confirmation and Approval of RAtes ..........cccceiiiiiiiniie e 5
1.3.1 Firm POWET RAES .....coveiiiiiiieiiiciieee et 5
1.3.2 Inter-Business LiNe Charges.......ccouuiieiiiin i 5
2.0 OVERALL POLICY CONTEXT ..ctiiiiiiieiieiitsiisiesieeee et 7
2.1 INEOTUCTION ...ttt bbbt sb et st 7
2.2 History of BPA’S WP-02 and WP-07 RALES .........cccovriiiieierieniineseeeeee s 7
2.3 The Rulings from the Ninth CirCUIt............cccoiviiiiii i 8
2.4 Overview of BPA’s Response to the Court’s RUIINGS .......ccooovvviiiiiniciencncee 9
2.5  Policies and Objectives that Guide the WP-07 Supplemental Proposal ............... 10
2.5.1 SUDSCIIPLION STFALEQY .....coveiviriiiiieiieiiee e 10
2.5.2 Firm Power Products and Services Rate Schedule...........ccocoovviiiiiinnnnnn 10

2.5.3 Regional Dialogue and the Policy for Power Supply Role for Fiscal
Years 2007-2011 (Near-Term PoliCy) .....cccovvevieieeiiic e 10
2.5.4 Service to Direct Service INdustries (DSIS) .......ccoovvrieiereniiinisieeeee, 11

2.5.5 Power Function Review (PFR) and the Integrated Program Review
(IPR) ettt ettt n e 11
2.5.6 Post-2006 Conservation Program Structure Proposal ............cccceeveiveiieannens 12
2.5.7 TransmiSSION RALE CaSE......cceiueiieriieiiiienie e see e e e nee e 12
2.5.8 Financial and Policy ODJECHIVES .........cccciiiieiieiiec e 13
2.5.9 Partial Resolution of Issues and Other Settlement Discussions .................. 13
2.5.10 2008 Average System Cost (ASC) Methodology..........ccceevevvriieiveieannns 14
2.6  Legal Issues Regarding BPA’s Response to the Court’s Decisions ..................... 15
2.6.1 INTFOTUCTION ...ttt 15
2.6.2 Scope Of the REMANG........ccoiiiiiiiieieee e 16
2.6.3 Reopening and Supplementing the Administrative Records....................... 58
3.0 FY 2002-2008 LOOKBACK LOADS AND RESOURCES..........ccccocvniivninieieieenn, 93
K T8 A 1011 £ [N £ oo USROS RPTPPRURTRON 93
3.2 Federal System Load OBligations..........ccoeviiiiinieiiiieesc e 93
3.2.1 Power Sales Contract ObligationsS ..........cccccvevieiieiiiiesie e, 94

WP-07-A-05
Page

(Conformed)



4.0

5.0

6.0

7.0

8.0

3.2.2 Other BPA Contract Obligations..........ccccoovriiieninieeiesieeee e 102

3.3 Federal System ReSOUICE FOIECaST.........cccveiieiieiesiese e 102
3.3.1 ReqUIAtEd HYArO.....ccviiiieieeicee e 102
3.3.2 Independent HYAr0 .........ccoeiieieiiecece s 103
3.3.3 Other Federal System Generation...........ccoceverieerienieneenesee e 103
3.3.4 Other Federal System Contract PUrChases...........cccoevevvveresieeieesesieseene 103
3.4  Federal System Load Resource BalanCe..........ccocceevereeniiieiinniee e 104
3.5  Pacific Northwest Regional Hydro Generation............ccccecvevevvenesineseeneeienenns 104
3.6 Forecast of 4(h)(10)(C) Credit......cccocvieeiieieiie e 104
FY 2002-2008 LOOKBACK MARKET PRICE FORECAST ......cccccvvvvvininieiens 107
4.1 LT oo [UTe1 o] [P OURRRRTRR 107
FY 2002-2008 LOOKBACK REVENUE REQUIREMENT ........cccovvviivninieieine 109
5.1 INEOTUCTION ...ttt ettt be e 109
5.2  Revenue Requirement DeVelopmMEeNt........ccccvriiiiiniiinieeee e 109
5.2.1 Adjustments to Program Expenses Used in the WP-02 Proceeding
for the FY 2002-2006 LOOKDACK..........cceiveriiieiieiieie e 109
5.2.2 Capital INVESIMENTS ........ccviiieie e 109
5.3 ISSUBS ...ttt br e nnree e 110
FY 2002-2008 LOOKBACK SLICE RATE AND REVENUE REQUIREMENT .. 111
6.1 g0 U o4 T o USRS 111
6.2  Annual Slice True-Up Adjustment Charge Calculation...............cccccovevveiiernnnnn. 112
AVERAGE SYSTEM COST REFORECASTS AND BACKCASTS.......ccccovviennne. 115
7.1 INEOTUCTION ...ttt ettt b 115
7.1.1 Overview of Average SYStEmM COSt ......c.ccerererinineriseeieee s 115
7.1.2 LOOKDACK ASCS .....oiiiiiiieiieieiesie ettt et 116
7.2 BPA’s Authority to Construct Backcast ASCS.........cccceveieiinineniniseseeees 117
7.3 ASC REFOIBCASES .....eeevieieisiee sttt et 128
T4 BACKCAST ASCS ....eiiiiiiiieiiesieee sttt ettt sre et e ne e teenaesneenneas 136
7.5  Use 0f 1984 ASCM in LOOKDACK.........ccceiiiiiiiiiieiesie e 155
A T O 11 0 T=] gl T T USSR 160
CALCULATIONS OF LOOKBACK AMOUNTS ....ocieeece e, 165
8.1  Introduction to Lookback Calculations............ccoceiiiiiiiiiinniic e 165
8.2  Validity of Load Reduction Agreements ........cccccveveeeeieereeieeseesee e seesiesee s 165
8.3  Puget’s LRA Superseded Its 2000 REP Settlement Agreement..............cccoevu.e. 175
8.4 10U Retention of Funds Under the 2000 REP Settlement Agreements............. 177
8.5  Rate Treatment of the PacifiCorp and Puget LRAS.........ccccovvevinnienienieieene, 180
8.6  Inclusion of Simplified CRAC in POSt-ProCessor..........ccocvviveiiveriesieseene e 190
8.7  Treatment of Costs of Power Sales under the 2000 REP Settlement
e (1] 111 | PP UPR PR 196
8.8  Treatment of the C&RD and CRC in Determining Lookback Amounts............ 198
8.9  Inclusion of the “Lesser Than” RUIE..........ccccooiiiriiiinene e 202
8.10 Interest on LOOKDACK AMOUNTS ........cooiuiiiiiieiiiie e 207
WP-07-A-05
Page ii

(Conformed)



9.0

10.0

11.0

12.0

8.10.1 Interest on Lookback Amount FY 2002-2008...........ccoceerinierierieenienne
8.10.2 Interest on Lookback Amount Post-FY 2009 ...........ccccovvvivniniinininniennn.
8.11 Issues Associated with Deemer BalancCes ...........ccoovveiieiininiicnc e
8.12 The Lookback and Fish and Wildlife COSIS..........ccocuriiininiiirinencse s
LOOKBACK RECOVERY AND RETURN .....ccooiiiiiiiiieiee e
9.1 INEOTUCTION ...ttt bbbttt bbb
0.2 OVerall APPrOaCh .....cocuiieiie e
9.3  Recovery of Overpayments to the IOUs and Return of Overcharges to the
(G101 U PO S TP U PR URTOPRRPP
9.3.1 Recovery from the TOUS........cccvieiieiece e
9.3.2 Certainty and Priority of Repayment..........ccocveviriiienienienieesee e
9.3.3 Method of Returning Lookback Amounts to COUS.........ccccccevvrieervenenne.
9.4  FY 2007-2008 Interim Agreements and the Definitive Payment ROD..............
9.4. 1 INEFOTUCTION ...ttt nb s
0.4.2 BaCKQIOUNG......couiiiiiiiieiieeie ettt
9.4.3 Definitive Benefit Amounts for IOUS ..o
9.4.4 Return of FY 2007-2008 Overcharges to COUs, Definitive Payment
Amount, COU Percentages, and COUs That Did Not Sign Interim
AGIEEIMEBNTS ..eeiiiiiie ittt b e b e rn e nnnes
9.4.5 Definitive Payment AMOUNT...........cooiriiiiiiieiese s
9.4.6 COU Percentages of Definitive Payment Amounts ............ccccceeeevveinnnen.
9.4.7 Percentages for Calculation of Slice and non-Slice Customer
PaymMent AMOUNTS.......cooiiiiiiiie ittt e s are e
9.4.8 Return of FY 2007-2008 Overcharges to COUs that Did Not Sign
INEErIM AQIEEMENLS ...ovviiieciecie ettt re e
FY 2009 LOADS AND RESOURCES........cccoctiitiiiiiieiniese et
101 INErOAUCTION L.ttt bbbt ans
10.2 Federal System Load OBHQatioNS ..........c.cooeiiiieieniiienc s
10.3  Federal System ReSOUICEe FOIECASE..........cciveiieiieiieie e see e eee e
10.4 Federal System Load Resource Balance...........ccocooeiiiininiiicicnene e
10.5 Regional Hydro RESOUICES.........cccveiieiieeieiieeitecieseesis e steeste e sreesaeenae e e sreaneens
10.6  Estimate of Section 4(h)(10)(C) Credit.......ccoviereriiinininieeeeese s
FO.7  ISSUBS .ttt ettt et et e n b e bt et e e ne e n e ne e
FY 2009 REVENUE REQUIREMENT .....ccciiiiiiiiiiiee e
00 A 11 70T [FTox o] USSP
11.2 Revenue Requirement DeVEIOPMENT.........cooiiiiiiiiiieicese s
11.3  Spending Level Development............ccooiiiiiiiie e
11.3.1 Integrated Program REVIEW ..........ccccoeiirinininiiieiesiese e
LI14  ISSUEBS ..tttk ek et h et et ne e e re e nn e
FY 2009 MARKET PRICE FORECAST ..ottt s
I R 1 70T [FTox {0 4 PSSR
12.2  ISSUEBS ..ttt ettt ettt ekttt a e he e bt e b e et e e he e b e e be e e e e e

WP-07-A-05
Page iii
(Conformed)



13.0

14.0

15.0

16.0

RISK ANALYSIS AND MITIGATION......ccoiiiiiiii i 307

131 INTrOAUCTION L.t 307
13.2  Addressing the Uncertainty of Additional Fish and Wildlife Costs ................... 309
13.3  Emergency NFB SUICharge..........ccocovoieiiiiieie e 312
13.4  The CRAC and the DDC......c.ooiiiieiicie et 320
13.5  Treasury PaYMEeNT........oooiiiiiiiieiiiie ettt 321
13.6  RESEIVE LEVEIS ... e 327
FY 2009 RESIDENTIAL EXCHANGE PROGRAM AVERAGE SYSTEM COSTS
AND EXCHANGE LOAD FORECASTS ..ottt 329
It O 1 1 oo L1 T £ o] o SRS SRORS 329
14.2  Forecast of Average System Costs and Loads for Exchanging Utilities ............ 330
FY 2009 WHOLESALE POWER RATE DESIGN .....ccoviiiiiiene e 335
I 70 A 11 70T [FTox {0 4 USSP 335
15.2  Allocation of Trigger Amount to Surplus Power Sales ...........c.ccocvviniiiiinncnn, 335
15.3  7(b)(3): Multiple PF EXChange RateS ...........cccciveiieiiieiieiieie e ese e 369
154 DSI RELES ..ottt et e e e 381
15,5 Making the Conservation and Rate Credit Available to the

INVESTOr-OWNEd ULHTIES.......coiveiiiie e 391
15.6 PF Exchange Rate and Deemer Balance Adjustments...........ccccocvveevverieieenenn, 393
SECTION 7(D)(2) RATE TEST ..ottt 395
16.1  INTrOAUCTION ...ttt bt 395

16.1.1 BPA’s Statutory Rate DIreCtiVES .........cccoereiireiininiseeieee e 395

16.1.2 Implementation of Section 7(b)(2)......ccccocevvveieeieiieieee e 412
16.2  General Section 7(b)(2) Legal ISSUES.........ceiiiieieriiieii e 414
16.3  Conservation Load AdJUSIMENL..........cccciiiiiiiieiieie e 429
16.4 Conservation’s Accounting and Financing Treatments in the 7(b)(2) Case........ 471
16.5 Costs of Other Resources Contained in the 7(b)(2) Resource Stack:

Verification OF RESOUICE COSES ......civiiiiiieieeiesie e et 509
16.6  Cost of Resources Contained in the 7(b)(2) Resource Stack — Resource

@0 LSy o = 11 o] OSSR 514
16.7  Costs of Resources Contained in the 7(b)(2) Resource Stack: Financing

AANAIYSIS. ..ttt e e nae e 525
16.8 Conservation and the PF EXChange Rate ...........cccccevveieiieiecie e 528
16.9  7(b)(2) Case RepaymMent STUAY ........cccoeeueriereiieiieseeee e 533
16.10 Preference Customer-Owned Resources and the Resource Stack ...................... 546
16.11 Slice Surplus Power in the Section 7(b)(2) Rate TeSt........ccccovveviiiiirienieiiennnn, 596
16.12 DSI Service Benefits and Load Reduction Agreement COStS.........ccceevvereannns 598
16.13 Serving Pre-Subscription Contracts in the 7(b)(2) Case.......cccccevveervriieiieeneennnns 614
16.14 Secondary ENergy as RESEIVES........ccccoeiveiierieiieseeiesieesieeseeseeseesaesseesnaesaesneens 620
16.15 Uncontrollable EVENES.........ooiiiiiieiieice e 646
(TGN o] o] [ To= o] oA (o ) 0 1] TSR 659

WP-07-A-05
Page iv

(Conformed)



17.0

18.0

19.0

20.0

21.0

22.0

SLICE RATE AND REVENUE REQUIREMENT FOR FY 2009 .........ccccvvvvnennnn. 673
171 INErOAUCTION ..ottt 673
17.2  Annual Slice True-Up Adjustment Charge Calculation..............ccoccevveiiiencnnnnne 673
MISCELLANEOQUS ISSUES ......cooiiieeee ettt 675
18.1  Generation INPULS ........ccueiieiiiiesieeie ettt nae e 675
18.2  LOW DENSItY DISCOUNL.....ccuveiiiiieiieieiie e eiesee e eee e e e ste e e see e reeee e 676
THE NATIONAL ENVIRONMENTAL POLICY ACT ...ocoiiiieeie e 677
S 00 1 1 oo L1 T £ o] o RS TRORS 677
19.2  Business Plan EIS and ROD ... s 677
19.3 Relevant RODs Tiered to the Business Plan ROD ..........ccccccovvvevviiieineiiesiennnn, 679
19.4  Environmental Analysis for the 2007 Supplemental Wholesale Power Rate

AdJUStMENT ProCEEAING ......cveieieiiiiieiiee e 684
19.5  PUDIC COMMENES ..ottt et 684
19.6  NEPA DECISION ....ocuveiieiiiiiiesieeie st se et te e te e teente e sneesaeeneesreenaeaneenneens 684
PROCEDURAL ISSUES ...t 685
P40 I R {1 £ [1 o4 o o SRS 685
20.2  THIDAI ISSUES ...ttt ettt nes 685
20.3  RAM ProCeaural ISSUE ......c.eeviiieiiieieeiiesieeiesie e eie e steete e sreeeesneesneeneesneesneas 687
20.4 Update of Data and FOrECASES .........ccceeveiieiiieiicie e 691
20.5 BPA Did Not Improperly Expand the Scope of the Rate Proceeding................. 700
20.6  Impartial and Lawful Decision MaKing ..........ccccccevvveieeieiiiesiesc e 703
PARTICIPANT COMMENT .....ociiiiiiiiiieese ettt 707
211 INEOTUCTION ...ttt e bbbt bbb 707
21.2  Evaluation of Participant COMMENTS .........cccoreriririniieiee e 707

21.2.1 Table 1: General Rates ISSUES........cucveirrierierieiinieseseeie e 707
CONGCLUSION ..ottt bbbttt bbbt neene e s neens 709

WP-07-A-05
Page v

(Conformed)



This page intentionally left blank.

WP-07-A-05
Page vi
(Conformed)



COMMONLY USED ACRONYMS

AC Alternating Current
AEP American Electric Power Company, Inc.
AER Actual Energy Regulation
AFUDC Allowance for Funds Used During Construction
AGC Automatic Generation Control
aMW Average Megawatt
Alcoa Alcoa Inc.
AMNR Accumulated Modified Net Revenues
ANR Accumulated Net Revenues
AOP Assured Operating Plan
ASC Average System Cost
ASCM Average System Cost Methodology
Avista Avista Corporation
BASC BPA Average System Cost
BiOp Biological Opinion
BPA Bonneville Power Administration
Btu British thermal unit
C&R Discount Conservation and Renewables Discount
CAISO California Independent System Operator
CBFWA Columbia Basin Fish & Wildlife Authority
CCCT Combined-Cycle Combustion Turbine
CEC California Energy Commission
CFAC Columbia Falls Aluminum Company
Cfs Cubic feet per second
CGS Columbia Generating Station
COB California-Oregon Border
COE U.S. Army Corps of Engineers
Ccou Consumer Owned Utility
Con Aug Conservation Augmentation
C/IM Consumers / Mile of Line for Low Density Discount
ConMod Conservation Modernization Program
COSA Cost of Service Analysis
Council Northwest Power Planning and Conservation Council
CP Coincidental Peak
CRAC Cost Recovery Adjustment Clause
CRC Conservation Rate Credit
CRFM Columbia River Fish Mitigation
CRITFC Columbia River Inter-Tribal Fish Commission
CT Combustion Turbine
CYy Calendar Year (Jan-Dec)
DC Direct Current
DDC Dividend Distribution Clause
DJ Dow Jones
DOE Department of Energy
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DOP Debt Optimization Program

DROD Draft Record of Decision
DSl Direct Service Industrial Customer or Direct Service Industry
ECC Energy Content Curve
EIA Energy Information Administration
EIS Environmental Impact Statement
EN Energy Northwest, Inc.
Energy Northwest, Inc. Formerly Washington Public Power Supply System (Nuclear)
EPA Environmental Protection Agency
EPP Environmentally Preferred Power
EQR Electric Quarterly Report
ESA Endangered Species Act
EWEB Eugene Water & Electric Board
F&O Financial and Operating Reports
FB CRAC Financial-Based Cost Recovery Adjustment Clause
FBS Federal Base System
FCCF Fish Cost Contingency Fund
FCRPS Federal Columbia River Power System
FCRTS Federal Columbia River Transmission System
FERC Federal Energy Regulatory Commission
FERC SR Federal Energy Regulatory Commission Special Rule
FELCC Firm Energy Load Carrying Capability
Fifth Power Plan Council’s Fifth Northwest Conservation and Electric
Power Plan

FPA Federal Power Act
FPS Firm Power Products and Services (rate)
FY Fiscal Year (Oct-Sep)
GAAP Generally Accepted Accounting Principles
GCPs General Contract Provisions
GEP Green Energy Premium
Gl Generation Integration
GSR Generation Supplied Reactive and Voltage Control
GRI Gas Research Institute
GRSPs General Rate Schedule Provisions
GSP Generation System Peak
GSU Generator Step-Up Transformers
GTA General Transfer Agreement
GWh Gigawatthour
HLH Heavy Load Hour
HOSS Hourly Operating and Scheduling Simulator
ICNU Industrial Customers of Northwest Utilities
ICUA Idaho Consumer-Owned Utilities Association, Inc.
10U Investor-Owned Utility
IP Industrial Firm Power (rate)
IP TAC Industrial Firm Power Targeted Adjustment Charge
IPC Idaho Power Company
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IPUC
ISO
JP
JP1

JP2

JP3

JP4

JP5

JP6

JP7
JP8
JP9

Idaho Public Utility Commission

Independent System Operator

Joint Party

Cowlitz County Public Utility District, Northwest Requirements
Utilities and Members, Western Public Agencies Group and
Members, Public Power Council, Industrial Customers of
Northwest Utilities

Grant County Public Utility District No. 2, Benton County
Public Utility District, Eugene Water & Electric Board, Franklin
County Public Utility District No. 1, Pacific Northwest
Generating Cooperative and Members, Pend Oreille County
Public Utility District No. 1, Seattle City Light, City of Tacoma,
Western Public Agencies Group and Members, Western Public
Agencies Group and Members (Grays Harbor)

Benton County Public Utility District, Eugene Water & Electric
Board, Franklin County Public Utility District No. 1, Grant
County Public Utilities District No. 2, Pacific Northwest
Generating Cooperative and Members, Pend Oreille County
Public Utility District No. 1, Seattle City Light, Western Public
Agencies Group and Members (Grays Harbor)

Cowlitz County Public Utility District, Eugene Water & Electric
Board, Pacific Northwest Generating Cooperative and Members,
Pend Oreille County Public Utility District No. 1, Seattle City
Light, City of Tacoma, Grant County Public Utility District

No. 2

Benton County Public Utility District, Cowlitz County Public
Utility District, Eugene Water & Electric Board, Franklin
County Public Utility District No. 1, Grant County Public
Utilities District No. 2, Northwest Requirements Utilities and
Members, Pacific Northwest Generating Cooperative and
Members, Pend Oreille County Public Utility District No. 1,
Seattle City Light, City of Tacoma, specified members of WA!
Avista Corporation, ldaho Power Corporation, PacifiCorp,
Portland General Electric Company, Puget Sound Energy, Inc.
NONE

Northwest Energy Coalition, Save Our Wild Salmon

Alcoa, Inc., Industrial Customers of Northwest Utilities, Public
Power Council, Northwest Requirements Utilities and Members,
Pacific Northwest Generating Cooperative and Members,

! The members of Western Public Agencies Group and Members (WA) that are participating in the JP5 designation
include: Benton REA, the cities of Ellensburg and Milton, the towns of Eatonville and Steilacoom, Washington,
Alder Mutual Light Co., EImhurst Mutual Power and Light Co., Lakeview Light and Power Co., Parkland Light and
Water Co., Peninsula Light Co., the Public Utility Districts of Grays Harbor, Kittitas, Lewis and Mason Counties,
the Public Utility District No. 3 of Mason County, and the Public Utility District No. 2 of Pacific County,

Washington.

WP-07-A-05
Page ix
(Conformed)



JP10

JP11

JP12

JP13

JP14

JP15

kAf
kcfs
ksfd

kV

kW
kWh
LB CRAC
LCP
LDD
LLH
LOLP
LRA
m/kWh
MAC
MAT
MCA
Mid-C
MIP
MMBtu

PacifiCorp, Western Public Agencies Group and Members,
Avista Corporation, Portland General Electric Company
Alcoa, Inc., Cowlitz County Public Utility District, Industrial
Customers of Northwest Utilities

Cowlitz County Public Utility District, Eugene Water & Electric
Board, Grant County Public Utilities District No. 2, Pacific
Northwest Generating Cooperative and Members, Pend Oreille
County Public Utility District No. 1, Seattle City Light, City of
Tacoma

Alcoa, Inc., Industrial Customers of Northwest Utilities, Public
Power Council, Western Public Agencies Group and Members,
Northwest Requirements Utilities and Members, Pacific
Northwest Generating Cooperative and Members

Columbia River Inter-Tribal Fish Commission, Confederated
Tribes and Bands of the Yakama Nation, Nez Perce Tribe
Benton County Public Utility District, Cowlitz County Public
Utility District, Eugene Water & Electric Board, Franklin
County Public Utility District No. 1, Grant County Public
Utilities District No. 2, Industrial Customers of Northwest
Utilities, Northwest Requirements Utilities and Members ,
Public Power Council, Seattle City Light, City of Tacoma,
Western Public Agencies Group and Members, Springfield
Utility Board, Pacific Northwest Generating Cooperative and
Members

Calpine Corporation, Northwest Independent Power Producers
Coalition, PPM Energy, Inc., TransAlta Centralia Generation,
LLC

Thousand Acre Feet

kilo (thousands) of cubic feet per second

thousand second foot day

Kilovolt (1000 volts)

Kilowatt (1000 watts)

Kilowatt-hour

Load-Based Cost Recovery Adjustment Clause

Least-Cost Plan

Low Density Discount

Light Load Hour

Loss of Load Probability

Load Reduction Agreement

Mills per kilowatt-hour

Market Access Coalition Group

Million Acre Feet

Marginal Cost Analysis

Mid-Columbia

Minimum Irrigation Pool

Million British Thermal Units
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MNR
MOA
MOP
MORC
MT
MVAr
MW
MWh
NCD
NWEC
NEPA
NERC
NF

NFB Adjustment

NLSL
NMFES

NOAA Fisheries

NOB
NORM

Northwest Power Act

NPA
NPCC
NPV
NR

NR (rate)
NRU
NTSA
NUG
NWEC
NWPP
NWPPC
OATT
O&M
OMB
OPUC
ORC
oYy

PA
PacifiCorp
PBL
PDP

PF

Modified Net Revenues

Memorandum of Agreement

Minimum Operating Pool

Minimum Operating Reliability Criteria
Market Transmission (rate)

Mega Volt Ampere Reactive

Megawatt (1 million watts)

Megawatt-hour

Non-coincidental Demand

Northwest Energy Coalition

National Environmental Policy Act

North American Electric Reliability Council
Nonfirm Energy (rate)

National Marine Fisheries Service (NMFS) Federal Columbia
River Power System (FCRPS) Biological Opinion (BiOp)
Adjustment

New Large Single Load

National Marine Fisheries Service

National Oceanographic and Atmospheric Administration
Fisheries

Nevada-Oregon Border

Non-Operating Risk Model

Pacific Northwest Electric Power Planning and Conservation
Act

Northwest Power Act

Northwest Power and Conservation Council
Net Present Value

New Resource

New Resource Firm Power (rate)
Northwest Requirements Utilities
Non-Treaty Storage Agreement

Non-Utility Generation

Northwest Energy Coalition

Northwest Power Pool

Northwest Power Planning Council

Open Access Transmission Tariff
Operation and Maintenance

Office of Management and Budget

Oregon Public Utility Commission
Operating Reserves Credit

Operating Year (Aug-Jul)

Public Agency

PacifiCorp

Power Business Line

Proportional Draft Points

Priority Firm Power (rate)
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PFR
PGE
PGP
PMA
PNCA
PNGC
PNRR
PNW
POD
POI
POM
PPC
PPLM
Project Act
PS
PSA
PSC
PSE
PSW
PTP
PUD
RAM
RAS
Reclamation

Renewable Northwest

RD

REP
RFP
RiskMod
RiskSim
RL
RMS
ROD
RPSA
RTO
SCCT
Slice
SME
SN CRAC
SOS
SUB
SUMY
SWPA
TAC
TBL
Tcf

Power Function Review

Portland General Electric Company
Public Generating Pool

Power Marketing Agencies

Pacific Northwest Coordination Agreement
Pacific Northwest Generating Cooperative
Planned Net Revenues for Risk

Pacific Northwest

Point of Delivery

Point of Integration/Point of Interconnection
Point of Metering

Public Power Council

PP&L Montana, LLC

Bonneville Project Act

Power Services (formerly Power Business Line)
Power Sales Agreement

Power Sales Contract

Puget Sound Energy

Pacific Southwest

Point-to-Point Transmission

Public or People’s Utility District

Rate Analysis Model (computer model)
Remedial Action Scheme

Bureau of Reclamation

Renewable Northwest Project

Regional Dialogue

Residential Exchange Program

Request for Proposal

Risk Analysis Model (computer model)
Risk Simulation Model

Residential Load (rate)

Remote Metering System

Record of Decision

Residential Purchase and Sale Agreement
Regional Transmission Operator
Single-Cycle Combustion Turbine

Slice of the System (product)

Subject Matter Expert

Safety-Net Cost Recovery Adjustment Clause
Save Our Wild Salmon

Springfield Utility Board

Stepped-Up Multiyear

Southwestern Power Administration
Targeted Adjustment Charge
Transmission Business Line

Trillion Cubic Feet
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TPP Treasury Payment Probability

Transmission System Act Federal Columbia River Transmission System Act

TRL Total Retail Load

Tribes Columbia River Inter-Tribal Fish Commission, Nez Perce,
Yakama Nation, collectively

TS Transmission Services (formerly Transmission Business Line)

UAI Charge Unauthorized Increase Charge

UAMPS Utah Associated Municipal Power Systems

ubC Utility Distribution Company

UP&L Utah Power & Light

URC Upper Rule Curve

USBR U.S. Bureau of Reclamation

USFWS U.S. Fish and Wildlife Service

VOR Value of Reserves

WAPA Western Area Power Administration

WECC Western Electricity Coordinating Council (formally called
WSCC)

WMG&T Western Montana Electric Generating and Transmission
Cooperative

WPAG Western Public Agencies Group

WPRDS Wholesale Power Rate Development Study

WSCC Western Systems Coordination Council (how WECC)

WSPP Western Systems Power Pool

WUTC Washington Utilities and Transportation Commission

Yakama Confederated Tribes and Bands of the Yakama Nation
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STATEMENT OF THE ADMINISTRATOR

Of the three BPA power rate cases | have had the responsibility for deciding, all have been
contentious, but this has been by far the most difficult. This case involves the usual array of
complex issues associated with projected revenues, rate design, and rate levels one would expect
to see in a rate case. But this case also includes the unprecedented challenge of responding to a
remand from the Ninth Circuit Court of Appeals. Particularly vexing and of substantial
economic importance are the issues associated with the Residential Exchange Program (REP).
These issues, in turn, have magnified the intensity of regional parties’ focus and debate on
section 7(b)(2) of the Northwest Power Act, a Byzantine sentence that nearly fills a page and that
IS, in my view, the most complicated section in the Act. As a result, BPA has had to address a
plethora of issues, some of which have had a long history yet needed to be revisited because of
the Court’s decisions, and others that are entirely new.

Shortly after the issuance of the Court’s decisions in May 2007, it was clear there would be a
contentious discussion regarding the REP, which involves literally billions of dollars. This
discussion would address, in part, issues with which we have become familiar and, in part, issues
that would delve into a realm we have not witnessed before. From the beginning, we have taken
this mission extremely seriously, devoting talented staff on a more than full-time basis and
substantial management attention to ensure all of the issues raised are treated respectfully and
thoughtfully.

We have come a long way since the Ninth Circuit released its decisions a little more than a year
ago. We have had many discussions, both formal and informal, regarding how to properly
respond to those decisions and respect the will of the Court. We have participated in public
meetings, provided opportunities for public comment, and conducted this formal evidentiary rate
case. Throughout these discussions, | and other BPA representatives stated that the agency’s
decisions must be based on the law. At the same time, | have stated that where the law offers me
choices, my choices will be strongly influenced by the will of the region because, at its core, this
is about allocating the value of the Federal system among regional consumers. We feel
particularly strongly about following the law in this proceeding because it is important that the
agency’s decision be affirmed. The current exercise has seriously strained the resources of both
BPA and the parties since the Court’s decisions were issued and is diverting important human
resources from other pressing challenges. In short, we would not want BPA, customers, and
constituents to go through this divisive and time-consuming effort again.

Recognizing the challenges associated with conducting and deciding this case, we have actively
encouraged the stakeholders to settle all or parts of the case. We encouraged settlement before
this case and, consistent with ex parte rules, during this case. In fact, there was an extraordinary
effort by regional parties to accomplish just this end. Last year a group of investor- and
consumer-owned utility representatives, representing the vast majority of regional utilities,
engaged in an intensive effort to find common ground. BPA facilitated some of these
discussions in the hope that finding common ground would reduce the number and complexity of
the issues that would need to be addressed in this case. Ultimately, the parties to that discussion,
although not representing all the parties to this case, were able to reach agreement on a set of
recommendations for a financial “landing zone” they believed would be equitable as a long-term
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solution addressing both the remand remedy and prospective REP benefits. The parties were
Seattle City Light, PNGC Power, Public Power Council, Benton PUD, Lane Electric
Cooperative, Northwest Requirements Utilities, Western Montana G&T, ldaho Power Company,
Tacoma Public Utilities, Puget Sound Energy, Eugene Water and Electric Board, Northwestern
Energy, Snohomish County PUD, Portland General Electric, Western Public Agencies Group,
Avista Utilities, and Pacific Power. The parties reached these recommendations at a point where
little time remained for initiation of this rate case and, therefore, little time remained for the
parties to explore how the recommendations might be implemented consistent with law.

Although we were extremely pleased the parties could reach agreement on conceptual
recommendations, the recommendations did not readily translate into BPA’s rate development.
Due to our position that our decisions must comport with the law, the very point of the Court’s
decisions, certain key elements of the recommendations from the investor- and consumer-owned
utility representatives created challenges that BPA Staff and the parties have not been able to
resolve. Key among these was defining a legal basis to provide long-term certainty regarding the
level of REP payments.

I have explained our approach to this case repeatedly, including in a publicly noticed meeting as
part of this proceeding that was designed to encourage the parties to make further movement
toward settlement. In that meeting | said:

When considering the issues raised in this proceeding, | will start from what the
law requires. The Ninth Circuit decisions have created a period of great upheaval,
uncertainty for all regional electric utilities, and a source of at least some regional
discord. | do not want our legacy to be that BPA made decisions that led the
Court to remand this case for a second time and put the region through this again.
I am committed to developing a solution that is based on the statutes and the
guidance provided by the Court, while keeping our Treasury payment probability
high.

But as all of you know, these issues are extremely complex, the statute can be
vague on matters of substantial financial consequence, and there are many issues
the Court has not addressed. As a result, there are a number of areas where | have
discretion how to resolve issues. Some issues can swing the level of benefits by
hundreds of millions and possibly billions of dollars. In making my decisions, |
must consider the entire rate case record. When | consider the issues raised in this
proceeding, | will, when the discretion afforded me allows it, give greater weight
to proposals that reflect agreement in the region when it exists.”

BPA’s General Counsel provided guidance to me and BPA Staff on this issue prior to the
initiation of the rate case. He emphasized that the law comes first but, where discretion allows,
we will seek to work with regional parties’ compromise positions:

2 May 14, 2008, Administrator’s Statement, offered in aid of settlement.
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First, while we have urged the public utility and investor-owned utility negotiators
to reach agreement on what is to them an acceptable level of residential exchange
benefits, we have been clear that (a) BPA is not and cannot be a party to their
deal, (b) if and once they bring us their deal (and it is “their” deal), their
agreement will be an important consideration to us, but there are no guarantees,
and the deal will need to be tested and reconciled with decisions that we must
make, and (c) the issues are extremely complex and we must hear from other
stakeholders that have not participated in the discussions that led to the conceptual
agreement.

Second, let me be clearer as to the meaning of “their agreement will be an
important consideration to us, but there are no guarantees, and the deal will need
to be tested and reconciled with decisions that we must make.” The fact of the
matter is that there are a number of issues associated with developing the ASC
Methodology and implementing section 7(b)(2) where the Administrator has
choices. We are still exploring what those choices are. The Administrator has
choices because the law affords them to him, either by not being prescriptive, by
being general, or by being ambiguous. Rarely is the Administrator’s discretion
unbounded, so “choice” is a matter of what the reasonable alternatives are. And,
yes, sometimes some choices are or may seem better than others, but they are still
choices. What that means is that the Administrator has a range of choices — of
discretion — afforded by the law, and that his choice of alternatives will be upheld
by the court, assuming the court views the range of choices the same way we do
as being within the law.

Having choices does not mean that the Administrator can abdicate his decision-
making authority to customers. Under law, the decisions are his, not theirs. [The
Administrator] knows that and has been unequivocal that the decisions are his to
make. But, the Administrator does have a responsibility to implement the
Northwest Power Act in a sound and businesslike manner, and to actively
encourage and solicit public comment on many issues, such as those involved
here. Clearly, in any business setting, what customers think is or should be
important to the Administrator. So, here, when the customers who are either
receiving the benefits or footing the bill say that they agree upon something, that
should be and is an important consideration to the Administrator. But, the
customers are not Congress, so the questions ultimately remain whether existing
law affords the Administrator a range of discretion sufficient to accommodate
what the customers want and, if so, if that is the direction he chooses after hearing
from all sides.?

% General Counsel’s guidance to BPA Staff for this proceeding.
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On May 14, 2008, | went on to say that:

Ideally, the decision in this case will result in a fair distribution of the benefits of
the FCRPS, based on the law, and where discretion exists, in consideration of the
parties’ joint recommendations, because the parties are well positioned to identify
where that equity lies. As stated repeatedly, BPA is prepared to respect
compromises that can be generated across customer and other groups where such
compromises are consistent with the law.*

We would have preferred that the parties had more time and were more successful at determining
how to implement their recommendations and advance a settlement that could have then been
reflected in the record. Lacking that, | asked at oral argument if the parties that endorsed the
November recommendations continued to believe they are a fair foundation for settlement, and |
heard there continued to be broad support among the signatories for that approach, although not
all signatories were in the room when | asked the question. The November recommendations are
in the rate case record. Consequently, as | have evaluated the issues and the choices afforded me
by the law, | have kept in mind the recommendations of the IOU and COU representatives as to
the amount of payments they believed to be fair, tempered by the realization that there are key
elements of those recommendations, including the provision of long-term certainty, that are not
applicable to the time horizon of this case and therefore would impact the parties’ views as to
fairness. The recommendations have helped provide a rudimentary compass that | recognize is
both vague and not dispositive and that can only be referenced when there are issues that leave
discretion to the Administrator.

Due possibly to the lack of time and to BPA Counsel and Staff’s conclusion that BPA could not
translate the customer recommendations as a whole into Staff’s initial proposal, many of the
same parties to that negotiation arrived at this rate case in the traditional mode of presenting
arguments that would maximize benefits for their consumers. This rate proceeding is replete
with “definitive” conclusions from various parties about the compelling nature of their
arguments, but even more so, how compelling the Court will find them. | have paid great
attention to the parties’ briefs and arguments, and after reading, listening, and thinking through
these points, it becomes clear that many of these issues rest on a debate between a literalist view
and an interpretative view of the language contained in the Northwest Power Act. The literalist
view speaks to the plain meaning of language, or at least what the party portrays as the plain
meaning. Yet, as noted in this Record of Decision, there are times where the literalist view leads
to illogical or absurd conclusions either with respect to the world as it existed at the time of
enactment of the Northwest Power Act and/or in the world as it exists today. The interpretative
view speaks to the intent of the language, which at some points goes beyond what appears from
the literal statutory language.

* May 14, 2008, Administrator’s Statement.
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The briefs in this case do not, in general, adhere strictly to one or the other of these philosophies.
My own impression, as someone not trained in the law, is that it is extremely difficult in good
conscience to adopt either one or the other of these philosophies in total and render fair
decisions. In fact, we have spent countless hours reviewing statutes, underlying legislative
history, and the briefs, discussing the meaning of specific words and the intent of Congress. |
have struggled to be sure that the choices presented to me truly were choices available under the
law. Often this discussion has concluded with hypothesizing about the reaction of the Ninth
Circuit to the decisions we are contemplating. More often than not we have struggled with
uncertainty resulting from the fact that many of these decisions represent very close calls where a
reasonable case can be made for various points of view based on the law.

In fact, at some points in our discussion we concluded that the Court, in reviewing a particular
decision that has multiple (sometimes more than two) lawful options, could or should sustain any
of the options. If there are more than two lawful options, this translates into a less than

50 percent probability that BPA would choose the same option as any other knowledgeable,
objective observer. The alternative proposed treatments for conservation resources in the

section 7(b)(2) rate test are a good example.

There are vexing issues that result from the remand; in particular, attempting to put the parties in
the position they would have been in had the agency’s error not been made. We have spent
thousands of staff hours wrestling with these issues. For example, we have concluded, despite
the reservations of some parties to this case, that because the Court found the original REP
Settlement Agreements invalid, it is necessary for us to construct a case that describes what
would have happened in the absence of the Agreements, knowing only what we knew at that
time. We base this conclusion on our knowledge that, in fact, the existence of the Settlement
Agreements altered the agency’s (and in particular my) thoughts and behavior in terms of
thoroughly considering non-settlement alternatives in the 2001 rate case that | was responsible
for deciding. Recreating 2001 without the settlements involves a multitude of judgments as to
what actions the agency would have taken in a world that was in the midst of radical upheaval as
a result of the West Coast energy crisis, drought, and the associated direct and indirect effects of
these prevailing conditions. | have found this to be a particularly difficult exercise as it requires
substantial judgments about a hypothetical world, with the consequences of the decisions being
that huge sums of money are, when all is said and done, transferred between consumers —
residential, commercial, and industrial — of utilities throughout the Northwest. This is not about
profits or losses; it is about how the region’s consumers share the benefits of the Federal
hydrosystem.

There are some decisions in this ROD that amend previous policies. These policies, including
the Section 7(b)(2) Methodology and Legal Interpretation, have not undergone such a thorough
internal or external review at any point since their initial implementation in the early 1980s, and
probably ever. Ironically, this is in large part because rate case and REP settlements, including
those with almost all exchanging preference customers, have allowed these issues to be deferred.
Given the financial magnitude of what is at stake in this case, and particularly because some of
these decisions impact financial benefit levels stretching across an eight-year period (whereas in
other cases the benefits being addressed were focused on the shorter term of the rate period),
many of the individual decisions embedded in this case represent extraordinarily large sums of
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money. Therefore, we attempted to assure ourselves we had made every effort to explore every
aspect of these issues, which includes reviewing the underlying foundation of the original
policies adopted by the agency to test for consistency with the law, reasonableness, and to ensure
that all concerns identified by parties were given fair consideration. We have revisited existing
BPA policies both as a result of performing our own due diligence and in response to the
exhortations of the parties. There are some issues in this proceeding where decisions have
reconsidered and amended longstanding BPA policy to correct legal errors, such as the treatment
of mid-Columbia resources in the section 7(b)(2) rate test, and, surprisingly, others that require
new policy based on issues presented for the first time, such as the appropriate implementation of
the cost allocation under section 7(b)(3). These changes occurred only after lengthy discussion
of the statutory construct and consideration of the value of maintaining existing precedent. We
concluded in these instances that a strict reading of the law leads us to make the changes. A
good example of the complexity of attempting to define what the law requires is provided by a
decision regarding section 7(b)(3). We describe in this ROD the inherent conflict between the
specific words of the Northwest Power Act, past BPA practice by default, and parties’ arguments
over language from the PGE, Golden NW, and Snohomish decisions.

I would also note that the provisions of the Northwest Power Act are intertwined in ways that are
frequently difficult to reconcile. Throughout our deliberations for this proceeding, we would
review proposals from the parties only to find that there were interconnections to other issues
that produced outcomes we suspect the proposing parties did not realize. | would caution all
observers of this Record of Decision to be aware that alternative solutions they propose have a
good chance of leading to unintended consequences.

Because this case has been such a struggle, we recognize that reasonable minds can differ on the
best way to resolve many of the issues in this case. We do not intend to suggest there is only one
correct way to resolve these issues. At the same time we must make decisions, explain them, and
be prepared to defend them. Consequently, we have chosen in this Record of Decision to clearly
and thoroughly lay out competing arguments, identify the strengths and weaknesses of these
arguments, and lead open-minded readers to understand and hopefully appreciate the close and
difficult nature of the decisions. In doing so we hope the readers will come to understand that
although they may disagree with particular decisions, none were reached without significant
contemplation and a sincere attempt to understand and apply what the law requires, and to
exercise administrative discretion only where it could and should be applied.

During oral argument, many of the presenters went out of their way to acknowledge the
extraordinary dedication of the BPA Staff as displayed by their responsiveness to questions and
willingness to ensure the parties had the information necessary to make well-informed decisions.
I want to add my compliments as well for more than a year of superb and dedicated public
service despite extremely long hours that have been mentally taxing, highly stressful, and have
taken a toll on people’s personal lives.

This has been a very difficult undertaking, fraught with complexity and with large financial

stakes. | believe we have done the best we could do to find a legally sustainable and politically
equitable solution (in that order) to the challenge provided by the Ninth Circuit. Nevertheless, I
would suggest there remains considerable uncertainty for the parties as to how REP issues may
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evolve in the future. For that reason | continue to urge the parties to work towards a lawful
settlement that will provide greater long-term certainty and, because it will be defined by the
parties, greater political equity than what any single Administrator, acting within the confines of
the law, can provide.

Stephen J. Wright
Administrator
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1.0 INTRODUCTION

Section 6 of the Bonneville Project Act of 1937 (Project Act), 16 U.S.C. §832e, requires that the
Administrator prepare schedules of rates and charges for electric energy sold to purchasers.
Under the Project Act, rate schedules become effective upon confirmation and approval by the
Federal Power Commission, succeeded by the Federal Energy Regulatory Commission (FERC or
Commission). Section 6 of the Project Act directs the Administrator to establish rates with a
view to encouraging the widest possible diversified use of electric energy. Section 7 provides
that rate schedules are to be established having regard to the recovery of the cost of producing
and transmitting electric energy, including amortization of the capital investment over a
reasonable period of years. 16 U.S.C. 8832f.

This Final Record of Decision (ROD) contains the decisions of the Bonneville Power
Administration (BPA), based on the rate proceeding record, with respect to the adoption of
revised power rates for October 1, 2008 through September 30, 2009 (FY 2009), the last year of
the three-year rate period that commenced October 1, 2006. The “2007 Supplemental Wholesale
Power Rate Adjustment Proceeding” revises existing rate schedules and General Rate Schedule
Provisions (GRSPs), all of which will expire September 30, 2009. Recent rulings from the U.S.
Court of Appeals for the Ninth Circuit (Ninth Circuit), BPA’s Power Subscription Strategy and
Record of Decision (Subscription Strategy), as well as other BPA decisions, provide much of the
direction and policy context for this rate case as described in Chapter 2.

The Federal Energy Regulatory Commission (FERC or Commission) granted interim approval of
BPA’s WP-07 rates in September 2006. Subsequently, BPA requested a stay of FERC’s
continuing review to allow BPA to correct a minor calculation error. Prior to the resolution of
that issue, the Ninth Circuit issued two opinions related to BPA’s rates (see Section 2.3),
whereupon BPA asked FERC to extend the stay of its review while BPA determined how to
respond to the Court’s rulings. This 2007 Supplemental Rate Proceeding addresses how to
determine overpayments made to BPA’s investor-owned utility (I0U) customers under
Residential Exchange Program (REP) Settlement Agreements and how to return the
overpayments to BPA’s preference customers. This Supplemental proceeding also establishes
new BPA power rates for FY 2009 and permits FERC to review a single supplemented record
supporting BPA’s proposed rates for FYs 2007, 2008, and 2009.

This Final ROD follows a full evidentiary hearing, including direct and rebuttal testimony,
discovery, cross-examination, briefing, and oral argument before the BPA Administrator.
Chapters 2 though 21, including any appendices or attachments, present the issues raised by
parties in this proceeding, the parties’ positions, BPA Staff’s positions on the issues, BPA’s
evaluations of the positions, and the Administrator’s decisions.

1.1 Procedural History of this Rate Proceeding

1.1.1 Issue Workshops

Prior to the release of the initial Supplemental Proposal, BPA Staff sponsored workshops on
issues related to the Average System Cost (ASC) Methodology, the Section 7(b)(2)
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Implementation Methodology, the Section 7(b)(2) Legal Interpretation, and BPA'’s historical
operation of the section 7(b)(2) rate test. These workshops were held so Staff and interested
parties could develop a common understanding of the issues, generate ideas, and propose
alternative solutions to issues when possible. Conducting these issue workshops prior to the
development of the initial Supplemental Proposal enabled Staff to freely exchange ideas and
comments with parties on rate case issues without the constraints of the prohibition on ex parte
communications, which goes into effect with the onset of the formal rate proceeding. The ex
parte prohibition went into effect on February 8, 2008, with the publication of BPA’s 2007
Supplemental Wholesale Power Rate Proposal in the Federal Register, and ends with the
issuance of this Final ROD. The initial Supplemental Proposal incorporated many of the ideas
and solutions arising from the workshops, and this Final ROD reflects them where appropriate.

1.1.2 Rate Proceeding

Section 7(i) of the Pacific Northwest Electric Power Planning and Conservation Act, 16 U.S.C.
8§ 839¢(i) (Northwest Power Act), requires that BPA’s wholesale power rates be established
according to specific procedures. These procedures include, among other things, issuance of a
notice in the Federal Register announcing the proposed rates; one or more field hearings; the
opportunity to submit written views, supporting information, questions, and arguments; and a
decision by the Administrator based on the record. This proceeding is governed by BPA’s rules
for general rate proceedings contained in the Procedures Governing Bonneville Power
Administration Rate Hearings, 51 Fed. Reg. 7,611 (1986) (hereinafter Procedures). The
Procedures implement the section 7(i) requirements.

On February 8, 2008, BPA published a Notice of Proposed Wholesale Power Rate Adjustment in
the Federal Register (FRN), 73 Fed. Reg. 7,539 (2008). BPA’s 2007 Supplemental Rate
Proceeding began with a prehearing conference on February 19, 2008. At the prehearing
conference, the Hearing Officer issued an order establishing the schedule for the rate proceeding
and an order adopting electronic discovery procedures. That same day, the Hearing Officer also
issued orders granting petitions to intervene and adopting a service list for the Supplemental
Proceeding. The Hearing Officer subsequently granted additional petitions to intervene and/or
amended the service list on several occasions.

Staff filed its initial Supplemental Rate Proposal on February 19, 2008, which was supported by
prefiled written testimony and studies sponsored by 69 witnesses. Clarification of Staff’s initial
Supplemental Proposal occurred from February 27-29, 2008. Direct testimony was filed by the
parties on March 31, 2008. Clarification on the parties’ direct testimony occurred on April 7-9,
2008. The parties filed legal memoranda to accompany their testimony on April 3, 2008 and
again on May 9, 2008.

On May 5, 2008, litigants to the proceeding filed testimony in rebuttal to the parties’ direct cases.
Clarification of the litigants’ rebuttal testimony occurred on May 12-14, 2008. Written
discovery of Staff’s and the parties’ direct and rebuttal cases occurred in accordance with the
Hearing Officer’s procedural schedule. Staff responded to over 300 data requests concerning its
initial Supplemental Proposal and rebuttal testimony. Cross-examination took place from

May 27-30, 2008, and parties submitted Initial Briefs on June 11, 2008. Oral argument before
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the Administrator was held on June 19 and 20, 2008. Briefs on Exceptions in response to the
Draft ROD were due September 3, 2008.

For interested persons who did not wish to become parties to the formal evidentiary hearings,
BPA’s Procedures provided opportunities to participate in the ratemaking process by submitting
oral and written comments. See section 1010.5 of BPA’s Procedures. BPA received oral and
written comments at transcribed field hearings conducted in Spokane, Washington on March 18,
2008 and Portland, Oregon on March 20, 2008. BPA received and considered all comments
submitted during the participant comment period, which officially ended on May 5, 2006. The
transcribed field hearings and the comments from rate case participants are part of the record
upon which the Administrator bases his decisions. All WP-07 rate case exhibits (including
testimony, studies, and documentation), witness qualifications, motions, and orders can be
viewed at https://secure.bpa.gov/ratecase/.

This Final ROD is based on the Administrator’s consideration of the entire rate case record,
including oral and written comments discussed in Chapter 21. This ROD was published on
September 22, 2008.

On occasion, certain rate case parties consolidated as a single group for the purposes of filing
testimony or briefs on issues where such parties shared the same position. Each different
consolidated group of parties, termed “joint parties,” was given an alpha-numeric designation
(e.g., JP1, JP2, JP3) by the rate case clerk. For convenience, BPA has identified all of the
entities that comprise each of the joint parties in the list of Commonly Used Acronyms, which is
included in this ROD.

1.1.3 Waiver of Issues by Failure to Raise in Briefs

Although the parties raised many issues in their briefs, there were a number of other issues raised
by the parties during the hearing that were not raised in the parties’ briefs. Pursuant to

section 1010.13(b) of the Procedures Governing BPA Rate Hearings, arguments not raised in
parties’ briefs are deemed to be waived. Under this provision, a party’s brief must specifically
address the legal or factual dispute at issue. Blanket statements that seek to preserve every issue
raised in testimony will not preserve any matter at issue. A party needs to specifically raise
issues in either its Initial Brief or Brief on Exceptions in order to preserve the issue. A party
does not need to repeat an issue in its Brief on Exceptions if it raised the issue in its Initial Brief.
Furthermore, the procedural schedule allows a party to adopt other parties’ arguments if
identified by September 19, 2008.

1.2 Legal Guidelines Governing Establishment of Rates

1.2.1 Statutory Guidelines

The Flood Control Act of 1944 (Flood Control Act) directs that BPA’s rate schedules should
encourage the most widespread use of power at the lowest possible rates to consumers consistent
with sound business principles. 16 U.S.C. § 825s. Section 5 of the Flood Control Act also
provides that rate schedules should be drawn having regard to the recovery of the cost of
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producing and transmitting electric energy, including the amortization of the Federal investment
over a reasonable number of years. Id.

The Federal Columbia River Transmission System Act of 1974, 16 U.S.C. 8 838 (Transmission
System Act), contains requirements similar to those of the Flood Control Act. Section 9 of the
Transmission System Act, 16 U.S.C. § 838g, provides that rates shall be established: (1) with a
view to encouraging the widest possible diversified use of electric power at the lowest possible
rates consistent with sound business principles; (2) with regard to the recovery of the cost of
producing and transmitting electric power, including amortization of the capital investment
allocated to power over a reasonable period of years; and (3) at levels that produce such
additional revenues as may be required to pay, when due, the principal, premiums, discounts,
expenses, and interest in connection with bonds issued under the Transmission System Act.
Section 10 of the Transmission System Act, 16 U.S.C. 8 838h, allows for uniform rates and
specifies that the costs of the Federal transmission system be equitably allocated between Federal
and non-Federal power using the system.

In addition to the Bonneville Project Act of 1937 (Bonneville Project Act), the Flood Control
Act, and the Transmission System Act, the Northwest Power Act provides numerous rate
directives. Section 7(a)(1) of the Northwest Power Act directs the Administrator to establish,
and periodically review and revise, rates for the sale and disposition of electric energy and
capacity and for the transmission of non-Federal power. 16 U.S.C. 8 839¢e(a)(1). Rates are to be
set to recover, in accordance with sound business principles, the costs associated with the
acquisition, conservation, and transmission of electric power, including the amortization of the
Federal investment in the Federal Columbia River Power System (FCRPS) (including irrigation
costs required to be paid by power revenues) over a reasonable period of years. Id. Section 7 of
the Northwest Power Act also contains rate directives describing how rates for individual
customer groups are derived.

1.2.2 The Ratemaking Discretion Vested in the Administrator

The Administrator has certain discretion to interpret and implement statutory standards
applicable to ratemaking. These standards focus on cost recovery and do not restrict the
Administrator to any particular rate design methodology or theory. See Pacific Power & Light v.
Duncan, 499 F. Supp. 672 (D.C. Cir. 1980); accord City of Santa Clara v. Andrus, 572 F.2d 660,
668 (9th Cir. 1978) (widest possible use standard is so broad as to permit the exercise of the
widest administrative discretion); ElectriCities of North Carolina v. Southeastern Power Admin.,
774 F.2d 1262, 1266 (4th Cir. 1985). The United States Court of Appeals for the Ninth Circuit
has also recognized the Administrator’s ratemaking discretion. Central Lincoln Peoples’ Utility
District v. Johnson, 735 F.2d 1101, 1120-1129 (9th Cir. 1984) (because BPA helped draft and
must administer the Northwest Power Act, we give substantial deference to BPA'’s statutory
interpretation); PacifiCorp v. F.E.R.C., 795 F.2d 816, 821 (9th Cir. 1986) (BPA'’s interpretation
is entitled to great deference and must be upheld unless it is unreasonable); Atlantic Richfield Co.
v. Bonneville Power Admin., 818 F.2d 701, 705 (9th Cir. 1987) (BPA’s rate determination upheld
as a reasonable decision in light of economic realities); Aluminum Company of America v.
Central Lincoln Peoples’ Utility District, 467 U.S. 380, 389 (1984) (the Administrator’s
interpretation of the Regional Act is to be given great weight); Department of Water and Power
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of the City of Los Angeles v. Bonneville Power Admin., 759 F.2d 684, 690 (9th Cir. 1985)
(insofar as agency action is the result of its interpretation of its organic statutes, the agency’s
interpretation is to be given great weight); Public Power Council v. Bonneville Power Admin.,
442 F.3d 1204 (9th Cir. 2006).

1.3 FERC Confirmation and Approval of Rates

BPA'’s rates become effective upon confirmation and approval by the Federal Energy Regulatory
Commission (FERC). 16 U.S.C. 88 839¢(a)(2); 839¢e(k). FERC’s review is appellate in nature
and based on the record developed by the Administrator. United States Department of Energy —
Bonneville Power Admin., 13 FERC {1 61,157, 61,339 (1980). The Commission may not
modify power rates proposed by the Administrator, but may only confirm, reject, or remand
them. United States Department of Energy — Bonneville Power Admin., 23 FERC 11 61,378,
61,801 (1983). Pursuant to section 7(i)(6) of the Northwest Power Act, 16 U.S.C. § 839¢(i)(6),
FERC has promulgated rules establishing procedures for the approval of BPA rates.

18 C.F.R. Part 300 (1997).

1.3.1 Firm Power Rates

With respect to rates, FERC reviews BPA power rates under the Northwest Power Act to
determine whether: (1) rates are sufficient to assure repayment of the Federal investment in the
FCRPS over a reasonable number of years after first meeting BPA’s other costs; and (2) rates are
based on BPA’s total system costs. With respect to transmission rates, FERC’s review includes
an additional requirement to ensure that transmission rates equitably allocate the cost of the
Federal transmission system between Federal and non-Federal power using the system.

16 U.S.C. 8§ 839¢e(a)(2). See United States Department of Energy — Bonneville Power Admin,

39 FERC 1 161,078, 61,206 (1987). The limited FERC review of rates permits the Administrator
substantial discretion in the design of rates and the allocation of power costs, neither of which is
subject to FERC jurisdiction. Central Lincoln Peoples’ Utility District v. Johnson,

735 F.2d 1101, 1115 (9th Cir. 1984).

1.3.2 Inter-Business Line Charges

BPA is updating its forecasts of certain inter-business line costs and unit costs that are used as
inputs for the transmission and ancillary services rates BPA developed in its separate
transmission rate proceeding. BPA’s current transmission rates were approved by FERC through
FY 2009 and contain formula rates for some ancillary services.
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2.0 OVERALL POLICY CONTEXT
2.1 Introduction

In the FRN announcing this Supplemental Rate Proceeding, BPA explained that it is conducting
this proceeding in order to respond to the Ninth Circuit’s decisions in Portland General Elec.
Co. v. Bonneville Power Admin., 501 F.3d 1009 (9th Cir. 2007) regarding the 2000 Residential
Exchange Program Settlement Agreements (REP Settlement Agreements) and Golden NW
Aluminum, Inc. v. Bonneville Power Admin., 501 F.3d 1037 (9th Cir. 2007) regarding BPA’s
allocation of REP Settlement Agreement costs in BPA’s WP-02 power rates, and to adjust
BPA’s FY 2009 power rates consistent with those decisions. As was the case for BPA'’s initial
WP-07 rate proposal, BPA undertook five major public consultation and review processes in the
past five years that provide a policy foundation for this rate proceeding. These processes are the
Regional Dialogue and the Policy for Power Supply Role for FY 2007-2011 (Near-Term Policy);
the Power Function Review (PFR); the Post-2006 Conservation Program Structure Proposal; the
2007 Transmission Rate Case; and the Integrated Program Review (IPR). 73 Fed. Reg.
7,542-7,543 (Feb. 8, 2008). In addition, on June 30, 2005, BPA released Bonneville Power
Administration’s Service to Direct-Service Industrial (DSI) Customers for Fiscal Years
2007-2011 — Administrator’s Record of Decision (DSI ROD). Id. at 67,689-67,690. A
Supplement to Administrator’s Record of Decision on Bonneville Power Administration’s
Service to Direct Service Industrial (DSI) Customers for Fiscal Years 2007-2011 (Supplemental
DSI ROD) was issued by the Administrator on June 1, 2006. The two DSI RODs further clarify
BPA'’s decisions regarding service to BPA’s DSI customers. In addition, due to the need to
establish a functioning REP in response to the Court’s rulings, BPA undertook a separate
consultation proceeding to revise its 1984 Average System Cost Methodology (ASCM). The
FRN explained that the rate case would respond to the Court’s rulings as well as remain
consistent with the policy decisions reached in each of these processes, where appropriate.

FERC granted interim approval of BPA’s WP-07 rates in September 2006. Subsequently, BPA
requested a stay of FERC’s ongoing review due to the need to resolve a minor technical error.
Prior to the resolution of that issue, the Ninth Circuit issued two opinions related to BPA’s rates
(see Section 2.3), whereupon BPA asked FERC to extend the stay of its review while BPA
determined how to respond to the Court’s rulings. This 2007 Supplemental Proceeding reopens
the WP-07 proceeding to respond to the Court’s rulings by correcting the WP-02 and WP-07
rates as described in greater detail in this ROD. This approach will permit FERC to review a
single supplemented record supporting BPA’s proposed rates for FYs 2007, 2008, and 2009.

2.2 History of BPA’s WP-02 and WP-07 Rates

BPA’s WP-02 rates had their roots in the regional Comprehensive Review of the Northwest
Energy System and the associated Cost Review process. The Comprehensive Review led to the
Federal Power Subscription Work Group process and the resulting Subscription Strategy ROD
and contracts. The Subscription Strategy proposed that BPA would offer Residential Purchase
and Sale Agreements (RPSAS) to regional utilities, including the 10Us, to implement the REP
for FY 2002-2011. The Strategy also proposed that BPA would offer the I0Us settlement
agreements to resolve disputes arising under BPA’s implementation of the REP. All of the
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region’s six 10Us elected to execute the REP Settlement Agreements. Bliven, et al.,
WP-07-E-BPA-52, at 4-5.

In the first phase of BPA’s WP-02 Wholesale Power Rate Proceeding, concluding with the
WP-02 Final Proposal in May 2000, BPA established rates consistent with the Subscription
Strategy. Subsequently, BPA’s financial position began to deteriorate as a result of the West
Coast energy crisis, coupled with the return of more COU loads than expected. These
developments undermined the basis for the rates determined in the WP-02 Final Proposal and
threatened BPA’s ability to recover its costs through rates and make its Treasury payment. BPA
responded in the second phase of the WP-02 rate proceeding by implementing a set of Cost
Recovery Adjustment Clauses (CRACSs) and a Dividend Distribution Clause (DDC) to
compensate for cost and revenue variations. Id. at 5.

In the WP-02 Final Proposal, BPA performed the section 7(b)(2) rate test assuming that a
traditional REP existed. However, BPA then removed the traditional REP costs and allocated
the costs of the REP Settlement Agreements to all customers, including COUs. It is this second
step that the Court found contrary to law in Golden NW. In the WP-07 Final Proposal, BPA
continued this allocation methodology.

2.3 The Rulings from the Ninth Circuit

In developing BPA’s WP-02 power rates, BPA’s revenue requirement included anticipated costs
of REP Settlement Agreements with six regional IOUs. BPA allocated the majority of these
settlement costs to the Priority Firm Power (PF) Preference rate. Following final approval of
BPA’s WP-02 rates by FERC, a number of parties challenged the WP-02 power rates in the
Ninth Circuit. In Golden NW Aluminum, Inc. v. Bonneville Power Admin., 501 F.3d 1037

(9th Cir. 2007) (Golden NW), the Court held BPA had improperly allocated REP Settlement
Agreement costs to BPA’s rate for preference customers. During the litigation of Golden NW,
but prior to the Court’s decision, BPA conducted a subsequent hearing (WP-07) to establish
power rates for FY 2007-2009. In establishing these rates, as noted above, BPA allocated REP
settlement costs in the same manner as in BPA’s WP-02 rates. Because the Court held in Golden
NW that BPA’s allocation of REP settlement costs in its WP-02 rates was improper, BPA'’s
allocation of such costs in the WP-07 rates is similarly flawed.

In addition, the Court held that BPA’s WP-02 fish and wildlife cost estimates, and by extension
the rates set pursuant to those estimates, were not supported by substantial evidence. The Court
indicated BPA relied on outdated assumptions and had not appropriately considered information
presented regarding its fish and wildlife costs. BPA’s subsequent approach to forecasting fish
and wildlife costs in the development of its WP-07 rates differed from the approach BPA used in
developing its WP-02 rates. Nonetheless, as described in more detail in Chapter 13, BPA is
taking steps to ensure that its final WP-07 Supplemental rates for FY 2009 are based on the most
recent projections of fish and wildlife costs available at the time of rate development. In a
procedural forum separate from the WP-07 Supplemental Proceeding, BPA provided
opportunities for fish and wildlife managers and others to provide input to BPA regarding fish
and wildlife program costs for FY 2009. Decisions made based on the information gained from
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this separate program cost review forum have been be used in the development of BPA'’s final
WP-07 Supplemental rates.

As noted above, in a companion case to Golden NW, the Court held that BPA’s REP Settlement
Agreements with the IOUs were contrary to the Northwest Power Act. Portland General Elec.
Co. v. Bonneville Power Admin., 501 F.3d 1009 (9th Cir. 2007) (PGE). Also, subsequent to the
Golden NW and PGE decisions, the Court reviewed three petitions for review challenging Load
Reduction Agreements (LRAs) BPA executed with two I0Us during the energy crisis of
2000-2001. The Court dismissed two of the petitions for lack of jurisdiction and one petition as
moot. The Court also reviewed challenges to amendments to the REP Settlement Agreements
signed in 2004. In Public Utility Dist. No. 1 of Snohomish County, Wash. v. Bonneville Power
Admin., 506 F.3d 1145 (9th Cir. 2007) (Snohomish), the Court remanded the amendments and a
contract provision establishing a Reduction of Risk Discount to BPA. BPA must respond to the
foregoing decisions. Because the ratemaking and REP issues are interrelated, BPA proposed to
address its response to the Court’s decisions in this WP-07 Supplemental Proceeding.

2.4 Overview of BPA’s Response to the Court’s Rulings

BPA'’s response to the Court’s rulings focuses on FY 2002-2008. It is comprised of four steps.
First, BPA calculates the REP settlement benefits that the IOUs received, or would have
received, in each year for FY 2002-2008. These amounts are collectively referred to in this
proceeding as “REP settlement benefits.” Second, BPA calculates the amount of REP benefits
that each 10U would have received under the REP in the absence of the REP Settlement
Agreements, referred to as “reconstructed REP benefits.” Third, BPA calculates the appropriate
differences between the first two components for each year for each 10U, after certain additional
considerations. These considerations include the treatment of related issues, such as deemer
balances, interest, and treatment of LRA payments. The resulting amount is called the annual
Lookback Amount. The aggregate overpayment to the IOUs represents the amount that should
not have been included in the PF Preference rate paid by COUs, constituting an overcharge to the
COUs by BPA. Then, in the final step, BPA implements a method of returning these
overcharges to the COUs. See Marks, et al., WP-07-E-BPA-62, for explanations of the
calculations included in Section 15 of the Lookback Study, WP-07-E-BPA-44. BPA is also
revising the Section 7(b)(2) Legal Interpretation and Section 7(b)(2) Implementation
Methodology.

The main focus of BPA’s response for FY 2002-2006 is to calculate the effect of the REP
settlements on rates to COUs through a return to the period of December 2000 to June 2001,
when BPA decided to respond to the West Coast energy crisis and unanticipated load increases
through a series of CRACs. With an active REP in place instead of the REP settlements, BPA
would have chosen to reset its base rates instead of adopting CRACSs in order to properly
calculate the PF Exchange rate. The PF Exchange rate is a major factor in the determination of
the REP costs that would have been charged to COUs instead of REP settlement costs. Burns,
et al., WP-07-E-BPA-53, at 7. Backcasts of ASCs and exchange loads also were used to
calculate the reconstructed REP benefits the IOUs would have received in the absence of the
REP settlements. These calculations are key to the determination of the overcharges to the
COUs and the Lookback obligations of the 1OUs.
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This ROD contains two main Parts. Part 1 addresses BPA’s response to the Court’s rulings.
Part 2 describes the changes to BPA’s power rates for FY 2009.

25 Policies and Objectives that Guide the WP-07 Supplemental Proposal

251 Subscription Strategy

On December 21, 1998, BPA issued a Subscription Strategy. The Subscription Strategy
reflected BPA’s position on the equitable distribution of Federal power for FY 2002-2011. The
Subscription Strategy was the culmination of a multi-year public process that established BPA’s
plan for the availability of Federal power post-2001, the products from which customers could
choose, and an outline of the contracts and pricing framework for those products.

73 Fed. Reg. 7,542 (2008).

The Subscription Strategy provided a marketing framework for BPA’s WP-02 and WP-07 power
rate cases. The WP-02 and WP-07 power rate cases developed the rate schedules necessary for
the products and contracts that were developed through Subscription. The Subscription
contracts, except for the REP Settlement Agreements, continue to be the basis for the contractual
relationship between BPA and nearly all of its firm power customers. BPA is assuming for
purposes of this WP-07 Supplemental Proceeding that the 10Us, except Idaho Power Company
(1daho Power) and PacifiCorp, would have signed Residential Purchase and Sale Agreements
(RPSAS) in the fall of 2000 instead of the 2000 REP Settlement Agreements. Id. BPA assumes
PacifiCorp would have delayed signing an RPSA a few years until its ASC exceeded the PF
Exchange rate. Forman, et al., WP-07-E-BPA-76, at 81.

25.2 Firm Power Products and Services Rate Schedule

BPA is adopting a few changes to the WP-07 Firm Power Products and Services (FPS) rate
schedule. The FPS rate schedule is available for the purchase of surplus firm power and other
products and services for use inside and outside the Pacific Northwest.

The changes to the FPS rate schedule include the removal of certain obsolete rate components
and a provision to allow BPA’s Power Services to remarket its excess transmission capacity to
other entities. Fisher, et al., WP-07-E-BPA-69, at 3-4.

25.3 Regional Dialogue and the Policy for Power Supply Role for Fiscal Years
2007-2011 (Near-Term Policy)

The Regional Dialogue process began in April 2002 when a group of BPA’s Pacific Northwest
electric utility customers submitted a “joint customer proposal” to BPA that addressed both
near-term and long-term contract and rate issues. Since then, BPA, the Northwest Power and
Conservation Council (NPCC), customers, and other interested parties have worked on these
near- and long-term issues. Considering the depth and complexity of many of these issues, BPA
concluded it was not practical to resolve all issues before the start of the 2007 rate period.
Therefore, BPA determined it would address the issues in two phases. The first phase of the
Regional Dialogue addressed issues that had to be resolved in order to replace power rates that
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expired in September 2006. The issues in the second phase were addressed in BPA’s Long-Term
Regional Dialogue Final Policy and Record of Decision, which was published on July 19, 2007.
The Long-Term Regional Dialogue Final Policy is expected to be implemented through new
power sales contracts and a future rate case conducted before such contracts go into effect in

FY 2012. The Long-Term Regional Dialogue Final Policy does not affect this WP-07
Supplemental Proceeding. Id.

254 Service to Direct Service Industries (DSIs)

The Near-Term Policy established parameters for service to the DSIs that were further addressed
in the DSI ROD and the Supplemental DSI ROD (together the “DSI RODs”). Id.

In the DSI RODs, BPA determined to offer DSI aluminum companies power sales contracts for
an aggregate 560 aMW of benefits at a capped cost of $59 million. In addition, BPA offered a
17 aMW surplus firm power sales contract for Port Townsend Paper Company through the local
public utility under the FPS rate (or the Industrial Firm Power (IP) rate, if viable) at a price
approximately equivalent to, but in no case less than, the utility’s lowest-cost PF rate. Id.

BPA decided to allocate a share of the 560 aMW of service benefits to each DSI aluminum
company for purposes of making an initial offer of service. Because of the financial risks
inherent in providing actual power and in order to meet the known and capped cost prerequisite,
BPA determined that the delivery mechanism would be to monetize the value of the
below-market power sales to provide service benefits through cash payments. 1d.

255 Power Function Review (PFR) and the Integrated Program Review (IPR)

In January 2005, BPA initiated an extensive process, known as the PFR, to examine Power
Services’ (formerly known as Power Business Line or PBL) intended program spending levels
for FY 2007-2009. The PFR process consisted of two phases designed to give interested parties
an opportunity to provide input on the cost projections that would form the basis for BPA’s
initial WP-07 Power Rate Proposal. The first phase concluded in June 2005 when BPA issued
the PFR Final Report. At that time, BPA committed to re-examine program levels prior to
establishing power rates in BPA’s final proposal. In early 2006, BPA conducted the second
phase, known as PFR II, allowing interested parties an opportunity to review these program
levels. Workshops were held from January through March 2006. In April of 2006, BPA issued a
draft closeout report for comment. After the close of comment, BPA reviewed all comments and
issued the PFR 11 Final Closeout Report on June 1, 2006, documenting BPA’s decisions. These
updated program levels were then incorporated into BPA’s WP-07 Final Proposal. See
Homenick, et al., WP-07-E-BPA-10, at 11.

For the WP-07 Supplemental Proceeding, BPA reviewed the FY 2009 program levels
incorporated into the WP-07 Final Proposal that were developed through the Power Function
Review | and Il processes. BPA then evaluated whether these forecasts remained reasonable in
light of current projections. From this evaluation, BPA determined that adjustments were needed
in certain program areas to address significant changes in forecast program levels. Specifically,
these cost areas include: the Residential Exchange Program; Columbia Generating Station
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(CGS) operation and maintenance; interest; amortization; depreciation; renewables; energy
efficiency; long-term generating projects; augmentation; purchased power; and fish and wildlife
costs. BPA described the nature of the non-REP cost changes to interested persons in a rate case
workshop on October 10, 2007. See http://www.bpa.gov/power/PL/RegionalDialogue/
Implementation/Previous-meeting-materials/Documents/2007/10_October/2007-10-10_Non-RE
PWorkshop.pdf.

In the October workshop, BPA notified attendees that it intended to initiate a separate public
process, called the Integrated Program Review (IPR), to address possible changes to the fish and
wildlife cost forecast for FY 2009, costs of operating the CGS, and other cost changes identified
that were relevant to the WP-07 Supplemental Proceeding. This process was conducted from
May through July 2008. PR workshops were held May 15-22, 2008. 73 Fed. Reg. 7,542
(2008). In this separate forum, BPA provided interested persons an opportunity to review and
comment on any adjustments to program levels. BPA issued a closeout report on July 23, 2008,
detailing any necessary adjustments to program levels. These forecast costs are incorporated into
BPA'’s final Supplemental rates for FY 2009. See Chapter 11, FY 2009 Revenue Requirement,
in this Draft ROD for a description of the IPR process.

2.5.6 Post-2006 Conservation Program Structure Proposal

The Conservation Program Structure Proposal was finalized and issued June 28, 2005. It
describes BPA’s approach to offering conservation programs during FY 2007-2009. The
decisions of this post-2006 proposal were used as inputs in the development of BPA’s WP-07
Final Proposal. BPA is not incorporating any changes in this area for the WP-07 Supplemental
Proceeding. 73 Fed. Reg. 7,543 (2008).

25.7 Transmission Rate Case

BPA is committed to marketing its power and transmission services separately in a manner
modeled after the regulatory initiatives adopted in 1996 by FERC to promote competition in
wholesale power markets. FERC’s initiatives in Orders 888° and 889’ directed public utilities
regulated under the Federal Power Act to separate their power merchant functions from their
transmission reliability functions; unbundle transmission and ancillary services from wholesale
power services; and set separate rates for wholesale generation, transmission, and ancillary
services. Because BPA is not regulated under the Federal Power Act, BPA is not required by
law to follow FERC’s regulatory directives that promote competition and open access
transmission service. Nonetheless, BPA has elected to separate its power and transmission

® Such changes could result from, for example, the issuance by NOAA Fisheries of a final Biological Opinion
regarding the impacts of the mainstem Federal Columbia River Power System dams on threatened and endangered
salmon and steelhead, and from any related commitments BPA may make in a long-term Memoranda of Agreement
currently being discussed with some regional governmental entities.

® Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public
Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities Reg-Preamble, FERC Stats &
Regs 1991-96, 1 31,036 (1996).

" Open Access Same-Time Information System (formerly Real-Time Information Networks) and Standards of
Conduct, Reg-Preamble, FERC Stats & Regs 1991-96, 1 31,035 (1996).
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operations and unbundle its rates in a manner consistent with the directives concerning open
access transmission service. As a result, BPA develops its transmission rates in separate
proceedings from its power rates. 73 Fed. Reg. 7,543 (2008).

On February 5, 2007, BPA’s Transmission Services (formerly known as the Transmission
Business Line or TBL) initiated a rate case to establish transmission rates for the FY 2008-2009
transmission rate period. Prior to the initiation of that rate case, Transmission Services held
several public meetings with parties from July through November 2006 to discuss transmission
costs, revenues, and rate design issues for the FY 2008-2009 rate period. Customers expressed
interest in meeting with Transmission Services to develop a settlement for the FY 2008-2009 rate
period. Transmission Services continued meetings with parties between October and November
2006, resulting in the 2008 Transmission Rate Case Settlement Agreement. Id.

On April 23, 2007, BPA issued the “Final Transmission Rate Proposal Administrator’s Record
of Decision” which adopted the transmission and ancillary services rates reflected in the 2008
Transmission Rate Case Settlement Agreement. FERC granted interim approval to these rates on
September 20, 2007. The Transmission Services rate case settlement established fixed rates for
certain ancillary services and some transmission rates that incorporate ancillary services. The
generation inputs that support the ancillary services and other control area services sold by
Transmission Services are provided by Power Services. BPA is not changing its generation
input costs for FY 2009.

258 Financial and Policy Objectives

BPA'’s six major financial and policy objectives helped shape the WP-07 Supplemental Proposal.
Those objectives are: (1) a rate design that meets BPA’s financial standards, including meeting a
97.5 percent one -year Treasury Payment Probability (TPP) (which is equivalent to a 95 percent
two-year TPP); (2) lowest possible rates consistent with sound business principles, including
statutory obligations; (3) lower, but adjustable, effective rates rather than higher, but stable rates;
(4) a risk package that includes only those elements BPA believes it can rely upon; (5) reserve
levels that are not built up to unnecessarily high levels; and (6) allocation of costs and credits to
customers based upon product choice to the extent possible. BPA notes that these objectives are
interdependent and require BPA to balance competing objectives against each other when
developing its overall rate design strategy. This final Supplemental Proposal reflects BPA’s
efforts to balance these competing objectives.

259 Partial Resolution of Issues and Other Settlement Discussions

At the request of parties to the initial WP-07 rate proceeding, BPA and the parties held four
publicly noticed settlement discussions to discuss rate design and risk-related issues. These
discussions occurred on February 3, 8, 14, and 22, 2006. The intention was to determine if all
parties could come to agreement on certain issues, thereby limiting the contested issues in this
rate proceeding, as well as limiting the workload associated with the remainder of the rate
proceeding. The result of these discussions was the Partial Resolution of Issues. See Evans,
et al., WP-07-E-BPA-31, at 1-2.
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BPA and the parties agreed to support, or to not oppose, the resolution of some issues regarding
the FPS rate schedule, design of the Low Density Discount, treatment of revenue credits from
Operating Reserves, PF rate design and a few Slice issues involving the treatment of particular
costs. In addition, BPA and the parties agreed to support, or to not oppose, the non-precedential
nature of section 7(b)(2) decisions related to Mid-Columbia resources, conservation,
uncontrollable events, and the provision of power reserves from the sales of secondary energy.

This Supplemental Proceeding continues to adhere to the Partial Resolution of Issues, with the
exception of the issues related to the REP and section 7(b)(2). Because these issues are at the
core of establishing the level of REP benefits for the 10Us, they were opened for debate and
decision in this proceeding.

In addition, a settlement discussion was held on May 14, 2008 to explore the possibility of
settling the major issues in this WP-07 Supplemental Proceeding regarding the REP.
Unfortunately this discussion did not bear fruit, largely due to the lack of time available for the
type of detailed discussions necessary for settlement.

2.5.10 2008 Average System Cost (ASC) Methodology

BPA is statutorily responsible for establishing a methodology for determining the ASC of
resources for regional electric utilities that participate in the REP. Section 5(c) of the Northwest
Power Act established the REP and authorizes the BPA Administrator to determine utilities’
ASCs based on a methodology developed by BPA in consultation with the Northwest Power and
Conservation Council, BPA customers, and state regulatory agencies in the Pacific Northwest.
See 16 U.S.C. 8 839c(c)(7). The ASCM is used in the determination of monetary benefits paid
by BPA to the residential consumers of utilities participating in the REP.

On August 1, 2007, the Administrator initiated a series of public meetings in which informal
comment was taken on issues pertaining to the 1984 ASCM. See 73 Fed. Reg. 7,270 (Feb. 7,
2008). Based in part on public comment, BPA proposed to revise the methodology by redefining
the types of capital and expense items includable in ASC, establishing new data sources from
which ASCs were to be derived, and changing the nature and timing of BPA’s procedures for
review of ASC filings by utilities participating in the REP. BPA announced these proposed
revisions in a Federal Register Notice (FRN) published on February 7, 2008. Id. Public
comment on BPA’s proposal closed on May 2, 2008. On May 29, 2008, BPA published a
revised version of the ASCM. BPA’s response to the public comments and an explanation of the
proposed revisions to the ASCM were described in an accompanying Draft Record of Decision
(Draft ROD). Comments on the revised ASCM and the Draft ROD were accepted until June 12,
2008. The final Record of Decision was published on June 30, 2008. The ASCM is now before
FERC for confirmation and approval.
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2.6 Legal Issues Regarding BPA’s Response to the Court’s Decisions

26.1 Introduction

As noted above, on May 3, 2007, the Ninth Circuit issued companion opinions in PGE and
Golden NW. In PGE, the Court invalidated BPA’s 2000 REP Settlement Agreements, holding
that BPA exceeded its statutory settlement authority under section 2(f) of the Bonneville Project
Act and section 9(a) of the Northwest Power Act. In Golden NW, the Court reviewed a
challenge to BPA’s WP-02 rates and addressed, in part, the rates BPA developed to recover REP
Settlement Agreement costs. The Court remanded the WP-02 rates to BPA with instructions to
set rates “in accordance with this opinion.” In its discussion in PGE, the Court elaborated,
finding that Congress’s “clear instruction” in the Northwest Power Act was that “costs of the
REP program must be charged in a supplemental rate against other BPA customers, and not
against preference customers.” PGE, 501 F.3d 1009 (9th Cir. 2007). “The net effect is that
BPA'’s preference customers are paying for the REP settlement ... in plain violation of the
[Northwest Power Act].” Id. at 1036. Thus, it was not proper for BPA to allocate costs of the
REP Settlement Agreements in excess of the section 7(b)(2) trigger amount to preference
customers based on BPA’s theory that such costs were incurred pursuant to the Administrator’s
section 2(f) contracting authority and could therefore be “equitably allocated” pursuant to
section 7(g) of the Northwest Power Act.

As noted previously, the purpose of this WP-07 Supplemental Proceeding is to respond to the
Court’s remand order. With regard to REP payments made pursuant to the REP Settlement
Agreements during the FY 2002-2006 period, the Administrator has considered a range of
several options that are summarized as follows:

Leave the FY 2002-2006 rates untouched and reopen the 2007 rate case in such a fashion as to
ensure that, on a prospective basis, preference customers do not pay for any REP costs other than
those required by section 7(b)(2), but without making any adjustments or without “carrying
forward” any over- or under-payments from the FY 2002-2006 rates.

Revisit the WP-02 rates charged during the FY 2002-2006 period, removing the REP Settlement
Agreement costs from the rates and supplementing the record as necessary in order to calculate
the rightfully due amount of REP benefits the IOUs would have received without the REP
Settlement Agreements; after determining the lawful amount of REP benefits, return the
resulting overcharges as “credits” to the preference customers for past overpayments, with
offsetting “debits” against future REP benefits for the IOUs that were overpaid REP benefits
under the REP Settlement Agreements.

Reopen the WP-02 rate case and rates in their entirety, recalculate all the rates and REP benefit
levels, re-issue bills under the revised rates for all parties for the FY 2002-2006 period, refund
overpayments to public preference customers, and recoup excess REP benefits from 10Us or
designate some other source of revenue for refunding overpayments.

The Administrator has determined that the second option is the most lawful, appropriate, and
equitable way to address the Court’s remand in Golden NW. 73 Fed. Reg. 7,540 (Feb. 8, 2008).
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Thus, this Supplemental Proceeding has two central components. First, BPA is establishing rates
for FY 2009 that comply with the Court’s order, and an amount of refunds will be made
immediately available to preference customers. Second, in order to provide an adequate remedy
to preference customers overcharged as a result of BPA’s actions, BPA is adopting a Lookback
analysis to determine the amount of REP costs that would have been incurred by BPA had it
implemented the traditional REP in 2002 instead of implementing the 2000 REP Settlement
Agreements with the region’s I0Us. Based on that determination, BPA will establish the amount
by which preference customers were overcharged and provide appropriate repayments to
preference customers through lower rates or billing credits in the future. In other words, BPA is
establishing a means to recover REP Settlement Agreement overpayments through offsets to
future REP benefits that would otherwise be payable to the IOUs.

To properly calculate the amount of REP costs for the Lookback period, Staff proposed it would
be necessary to review how REP benefits would have been determined in 2001 under the 1984
ASC Methodology, how BPA forecast REP costs in the WP-02 rate proceeding, and to make any
adjustments that were necessary to more closely track the amount of REP benefits that would
have been incurred during that period through implementation of the REP in the absence of the
REP Settlement Agreements. Accordingly, Staff made a number of necessary adjustments to its
calculation of the section 7(b)(2) rate test, adjustments that would have been incorporated into
the WP-02 rates in the absence of the REP Settlement Agreements using information available
when establishing the final WP-02 rates.

Not surprisingly, many parties to this proceeding have objected to BPA’s approach, citing
various legal and technical grounds. See, e.g., APAC Br., WP-07-B-AP-01; Cowlitz Br.,
WP-07-B-CO-01; IPUC Br., WP-07-B-01; 10U Br., WP-07-B-JP6-01; OPUC Br.,
WP-07-B-PU-02; PPC, Seattle, Snohomish PUD, and Franklin PUD Br., WP-07-B-JP25-01;
WPAG Br., WP-07-B-WA-01; and WUTC Br., WP-07-B-WU-01. This section discusses the
legal framework that supports BPA’s decisions, explains why other options were not adopted,
and responds to specific issues raised by the parties. These include issues regarding retroactive
rulemaking, retroactive ratemaking, the filed rate doctrine, and other issues. Technical
considerations are addressed elsewhere in this ROD.

2.6.2 Scope of the Remand

Issue 1

Whether the Supplemental Proposal is arbitrary and capricious or an abuse of discretion
because the Lookback proposal does not fall within the scope of the remand directed by the
Court in Golden NW.

Parties’ Positions

APAC argues that BPA’s authority on remand is limited to eliminating the REP settlement costs
from the PF Preference rate insofar as those costs exceed the limit set by the Northwest Power
Act, and does not include changing the underlying section 7(b)(2) methodology used to establish
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the PF Exchange rates. APAC Br., WP-07-B-AP-01, at 32. APAC also argues that changing the
1984 Legal Interpretation cannot be done because such a change far exceeds the scope of the
Ninth Circuit’s remand order. 1d. at 46. APAC states that to comply fully with the Ninth
Circuit’s mandate, BPA must revise its rates for the Lookback period to limit preference
customers’ exposure to any and all REP-related costs above those allowed by the requirements of
section 7(b)(2). Id. at 23. APAC contends that the Staff proposal leads to a legally
impermissible result because preference customers are not assured of full or timely repayment.
Id. at 5.

Cowlitz contends that BPA cannot adequately and completely respond to the Court’s remand by
calculating legally significant rates, from which the precise amount of funds unlawfully collected
from preference customers is known to a certainty, and then decline to offer any certainty of full
and timely repayment. Cowlitz Br., WP-07-B-CO-01, at 72.

The IPUC argues that there is nothing in the Court’s two decisions that requires BPA to provide
retroactive relief to the prevailing parties in the PGE and Golden NW cases. IPUC Br.,
WP-07-B-1D-01, at 4. The IPUC argues that BPA cannot correct the WP-02 rates because they
expired September 30, 2006 and have been superseded by the WP-07 interim rates, so any
correction of the WP-07 rates would constitute impermissible retroactive ratemaking that is
outside of the scope of the remand. Id. at 3-4.

The 10Us argue that the Court did not remand the PF Preference rate to BPA to fashion a
Lookback remedy or to calculate refunds because “setting rates” necessarily refers to setting
future rates. 10U Br., WP-07-B-JP6-01, at 15. They argue that the Court nowhere states that
BPA is to determine “overcharges” or “undercharges” and certainly does not state that BPA is to
determine “overcharges” by ignoring the full amount of reconstructed REP benefits. 1d. at 144.

PPC, Seattle, Snohomish PUD, and Franklin PUD (hereafter, PPC) argue that the Court’s
remand order in Golden NW referred to the rates for FY 2002-2006 that the Court reviewed.
PPC Br., WP-07-B-JP25-01, at 12-13. PPC contends that if BPA were to accept the arguments
of the IPUC and the OPUC, it would have to read the word “remand” in Golden NW as meaning
nothing. Id. at 13. PPC argues that if BPA failed to correct its FY 2002-2006 preference power
rates and refund the charges unlawfully collected under them, it would violate the express
direction issued by the Court. 1d. PPC also argues that Staff assumes too much latitude on
remand to reconsider decisions and calculations made in the WP-02 proceeding because BPA is
prevented from recalculating the section 7(b)(2) rate test for the FY 2002-2006 period, and
should instead give effect to its prior determinations. Id. at 30. PPC also states BPA must limit
its reconsiderations on remand to those issues that the Court addressed, i.e., the effect of the
7(b)(2) calculation on the preference customers’ rates. Id. at 32.

The OPUC argues that the fact that a court has remanded rates to BPA does not mean that it can
retroactively correct errors identified by the court in absence of statutory authority authorizing a
retroactive correction. OPUC Br., WP-07-B-PU-02, at 4. The OPUC argues that the Court’s
remands do not provide BPA authority to address alleged overcharges to the COUs under the
WP-02 rates because those rates were final when approved by FERC. Id. at 5. The OPUC states
that Staff’s proposal to conduct a lookback is arbitrary, capricious, and an abuse of discretion
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because Staff conducted no analysis to determine whether its Lookback proposal is equitable or
warranted by the circumstances and Staff simply assumes that it is obligated by the Golden NW
remand to pay to COUs amounts these utilities were allegedly overcharged during

FY 2002-2007. Id. at 5-6. The OPUC argues that the Court did not direct BPA to calculate the
amount the COUs were overcharged (and require 10Us to return that amount) and did not direct
BPA to make retroactive reparations for any overcharges. Id. at 18. The OPUC states that
Golden NW can reasonably be read to require only that BPA correct the errors identified in that
opinion, and in PGE, on a prospective basis. Id.

WPAG argues that the Staff proposal has not fulfilled BPA’s obligations to preference customers
under the remand because (1) Staff has not determined how much COUs were overcharged due
to the unlawful inclusion of the REP settlements in preference rates, and (2) Staff has not
determined how to reimburse preference customers for these charges in a timely manner.
WPAG Br., WP-07-B-WA-01, at 3. WPAG alleges that the WP-02 and WP-07 records contain
the information needed to comply with the remand because both contained the preference
customer rate produced with the lawful application of the section 7(b)(2) rate test, as well as the
PF-02 and PF-07 rates with the unlawful inclusion of REP settlement costs. 1d. at 6, 8. WPAG
concludes that the difference between these two rates constitutes the amount the Court in the
Golden NW decisions identified as being illegally allocated to preference customers and the
amount that BPA is legally mandated to return to its preference customers. Id. at 8. WPAG
argues that forecasting and backcasting the ASCs is both unnecessary to respond to the remand
in the Golden NW decision and legally unsound, and Staff has engaged in a number of other
legally unsustainable calculations. Id. at 23, 25. WPAG contends that, as a consequence,
preference customers will not be reimbursed for overcharges under the PF-02 and PF-07 rates
because Staff has proposed reductions to the illegal overcharges that are improper. Id. at 26.

WPAG states further that Staff’s approach in the WP-07 Supplemental Proceeding has turned the
remand order on its head, and ensures that those who benefited from the imposition of the illegal
overcharges on the preference customers will continue to receive the bulk of the benefits of such
overcharges in the future. Id. at 33. Finally, WPAG argues that the 10Us, the IPUC, and the
OPUC arguments that BPA should not attempt to determine the amounts that preference
customers were illegally overcharged and should make no effort to repay these wrongfully
collected funds are as audacious as they are preposterous because BPA cannot disregard a direct
order to it from the Federal court with jurisdiction over its activities. 1d. at 34.

The WUTC argues that BPA should be very circumspect before it decides that a remedy is either
required or necessary based on the remands from the Court in Golden NW or PGE. WUTC Br.,
WP-07-B-WU-01, at 3. The WUTC argues that although PGE declared the inclusion of the REP
settlement costs in the PF Preference rate unlawful, only the Golden NW case was remanded to
BPA. Id. at 4. Therefore, WUTC argues the Court did not require BPA to impose a refund
remedy and many other equitable factors militate against a retrospective remedy. Id. at 4-6.

BPA Staff’s Position

This proceeding responds to the decisions of the Court in PGE and Golden NW, which
respectively declared the REP Settlement Agreements invalid and determined that BPA’s WP-02
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rates were therefore defective. To address these concerns, BPA has proposed to conduct this
proceeding by revisiting the WP-02 rates and rate record, considering supplemental information
and revising previous decisions only as necessary. 73 Fed. Reg. 7,552 (Feb. 8, 2008). To
address the finding that preference customers were overcharged as a result of the defective rates,
Staff calculated the level of REP benefits the I0Us would have received in the absence of the
REP Settlement Agreements and then calculated the resulting overcharges to the COUs. See
Marks, et al., WP-07-E-BPA-62. Staff proposed that BPA then “credit” preference customers
for past overcharges. Staff also proposed that the IOUs that over-collected benefits under the
REP settlements would be provided with offsetting “debits” against future REP benefits. 1d.

Evaluation of Positions

As explained more fully below, BPA believes that Staff’s WP-07 Supplemental Proposal was
developed in a manner consistent with the Court’s decision to remand the WP-02 power rates
and require BPA to set rates consistent with the Court’s decision. See Section 2.3. BPA’s
position is based on a reasonable interpretation of the remand order and is in accordance with
existing law governing BPA’s ratemaking activities. Thus, the Lookback analysis proposed
herein is not arbitrary and capricious or an abuse of discretion.

A Implications of the Court’s Remand

At the outset, the implications of the Court exercising its authority to remand rates to BPA must
be considered. A remand is not required in all cases where an agency action is held to be invalid.
Where, for example, FERC committed a procedural error by holding an evidentiary hearing to
review BPA’s nonfirm energy rates, thereby making its review overbroad, the Court was not
required to remand the matter to FERC, but could proceed on the merits. Aluminum Co. of
America v. Bonneville Power Admin., 903 F.2d 585 (9th Cir. 1989). See also Canas-Segovia v.
Immigration and Naturalization Service, 902 F.2d 717 (9th Cir. 1990) (Board of Immigration
Appeals erred by denying withholding of deportation; Court of Appeals ordered relief rather than
remand since legal standards were identified and facts were undisputed); Smolen v. Chater,

80 F.3d 1273 (9th Cir. 1996) (appellate court may direct an award of disability benefits where
record has been fully developed and further administrative proceedings would serve no useful
purpose).

However, remand is generally the course taken by the courts when they find that an agency has
committed legal error, as in this situation. The Ninth Circuit has stated that a court of appeals
should remand a case to an agency for consideration of a matter that statutes place primarily in
the agency’s hands. Ruiz-Vidal v. Gonzales, 472 F.3d 1072 (9th Cir. 2007). A remand is
especially appropriate where the agency can bring its expertise to bear upon the matter, evaluate
the evidence, make a determination, and, through informed discussion and analysis, help a court
later determine whether the agency’s determination exceeds the leeway that the law provides. Id.
See also Alaska Trojan Partnership v. Gutierrez, 425 F.3d 620 (9th Cir. 2005) (when agency
commits an error of law, Court of Appeals remands to the agency to reconsider its decision as
required by law); Benecke v. Barnhart, 379 F.3d 587 (9th Cir. 2004) (when court of appeals
reverses an administrative determination, the proper course, except in rare instances, is to remand
to the agency for additional investigation or explanation); Loma Linda University v. Schweiker,
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705 F.2d 1123 (9th Cir. 1983) (reviewing court has inherent power to remand a matter to the
administrative agency); Dreisbach v. Murphy, 658 F.2d 720 (9th Cir. 1981) (remand to
administrative agency is appropriate if issue before the court involves technical questions of fact
uniquely within the expertise and experience of an agency, or if remand would facilitate
uniformity of regulation or an agency’s determination would materially aid court’s resolution of
an issue).

In Golden NW, the Court determined that remand was the appropriate course for responding to
the identified legal errors. The instruction that BPA set its rates in accordance with the Court’s
opinion means that BPA will be interpreting and applying various statutory rate directives,
including sections 7(c), 7(b)(2) and 7(b)(3) of the Northwest Power Act. 16 U.S.C. 88 839¢(c),
839¢(b)(2), 839¢(b)(3). Thus, BPA’s response to the remand order requires addressing technical
issues uniquely within the experience and expertise of BPA and/or addressing issues that
Congress has largely committed to agency discretion. In such a case, the Court has held that
BPA is entitled to deference:

We also give substantial deference to actions that BPA undertakes pursuant to its
enabling legislation. See Dep’t of Water & Power v. Bonneville Power Admin.,
759 F.2d 684, 690-91 (9th Cir. 1985); see also Chevron U.S.A. Inc. v. Natural
Res. Def. Council, Inc., 467 U.S. 837, 842-44, 104 S. Ct. 2778, 2781-82, 81
L.Ed.2d 694 (1984). And we have recognized that Congress “granted BPA an
unusually expansive mandate to operate with a business-oriented philosophy.
Accordingly, it seems particularly wise to defer to the [BPA’s] actions in
furthering its business interests...”

Ass’n of Pub. Agency Customers, Inc. v. Bonneville Power Admin., 126 F.3d 1158, 1171 (9th Cir.
1997). Similarly, in Public Power Council, Inc. v. Bonneville Power Administration, 442 F.3d
1204 (9th Cir. 2006), the Court found:

Rate making decisions are also entitled to deference. See Cal. Energy Comm’n,
909 F.2d at 1306 (“BPA is entitled to ... deference in ratemaking decisions, even
where it has an interest in the outcome.”). It is true that “final determinations
regarding rates ... shall be supported by substantial evidence in the rulemaking
record ... considered as a whole.” 16 U.S.C. 8 839f(e)(2). Yet, substantial
evidence is simply “more than a mere scintilla. It means such relevant evidence
as a reasonable mind might accept as adequate to support a conclusion.”
Richardson v. Perales, 402 U.S. 389, 401, 91 S. Ct. 1420, 1427, 28 L.Ed.2d 842
(1971) (internal quotation marks omitted).

See also Golden NW, 501 F.3d 1037 (9th Cir. 2007); Utility Reform Project v. Bonneville Power
Admin., 869 F.2d 237 (9th Cir. 1989) (deference is especially appropriate in the present case
because the enabling legislation is highly technical and because BPA was intimately involved in
drafting much of that legislation.); PacifiCorp v. F.E.R.C., 795 F.2d 816 (9th Cir. 1986).
Moreover, “administrative agencies have broad discretion in fashioning remedies. This is
particularly true when an agency is responding to a judicial remand. Courts have found that an
agency can give effect to a judicial decision by taking action that it could not otherwise take
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under normal circumstances.” In the Matter of QualComm Incorporated, FCC Order
#FCCO00-189, June 8, 2000.

The Supreme Court articulated this view in United Gas v. Callery Properties, 382 U.S. at 229
(1965), where it upheld a decision by the Federal Power Commission to issue refunds after a rate
decision had been overturned, despite a previous holding that the Commission “has no power to
make reparation orders.” The Court found instead that, in this instance, “an agency, like a court,
can undo what is wrongfully done by virtue of its order” (quoting Fed. Power Comm’n v. Hope
Natural Gas Co., 320 U.S. 591, 618 (1944)). Id. Because the Commission “could properly
conclude that the public interest required the producers to make refunds,” the Court upheld the
action as a proper response to the remand. Id. Even though the Court had previously held in
Hope Natural Gas that the Natural Gas Act (NGA) did not provide any statutory authority for the
Commission to make reparation orders, the Court in United Gas v. Callery held that where the
agency’s order is overturned by the reviewing court, “an equitable power to order refunds may
fairly be implied.” 1d. at 234 (Harlan, J., concurring).

Other opinions are in accord. The D.C. Circuit has held, for example: “If a successful appeal of
an erroneous FERC decision ... could not be enforced retroactively, a [utility’s] incentive to
vindicate its rights under [law] through judicial review would be similarly diminished. We do
not believe Congress intended [this] result.” Natural Gas Clearinghouse v. FERC,

965 F.2d 1066, 1074 (D.C. Cir. 1992). In a separate case, the Court described the Clearinghouse
opinion as follows: “Clearinghouse involved a FERC order interpreting whether a section of the
Natural Gas Act (NGA) dealing with periodic rate adjustments called for the periodic adjustment
of depreciation expenses.” Pub. Utilities Comm’n of State of Cal. v. FERC, 988 F.2d 154, 162
(D.C. Cir. 1993). There, FERC’s initial order was reversed and remanded. On remand FERC
adopted a different view and ordered that its new interpretation be applied retroactively to permit
the pipeline company to bill its shippers for “recoupment” payments. Id.

Finding that “the NGA is silent as to the effect of a judicial invalidation of a FERC decision,” the
court applied “the general principle of agency authority” to uphold FERC’s authority to order
“recoupment of losses caused by its error.” Clearinghouse, 965 F.2d at 1073-74. Similarly, the
Pub. Utilities Comm’n court, evaluating an “illegal order” which “induced, even if it did not
compel,” a pipeline company to adopt a “gas inventory charge,” held that FERC on remand had
the authority to “order[] recoupment of losses caused by its errors” to prevent “pipelines [from
being] ‘substantially and irreparably injured’ by FERC errors [leaving] judicial review ...
powerless to protect them from much of the losses so incurred.” 988 F.2d at 162-163 (quoting
Clearinghouse, 965 F.2d at 1074-1075).

Having considered these authorities, BPA determined that it would be within its authority to
provide preference customers with some form of retroactive relief for overcharges that may have
occurred during the FY 2002-2006 rate period, if the Court’s remand order in Golden NW
permitted or required such action. As described below, BPA interprets the order to require some
sort of retroactive relief for preference customers.
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B. Interpreting the Remand Order

At the outset, BPA believes it would be anomalous that preference customers, having prevailed
in their challenge to BPA’s FY 2002-2006 wholesale power rates, would be left with only a
prospective remedy in the form of future rates and no relief for legal errors that occurred during
the FY 2002-2006 time frame. To the contrary, BPA interprets the Court’s opinions in PGE and
Golden NW as supporting the view that some sort of retrospective relief is mandated.

In Golden NW, the Court found that the WP-02 (FY 2002-2006) PF rate was set in a manner that
inappropriately allocated costs of the REP to BPA'’s preference customers. As a result, the Court
remanded to BPA with instructions to set rates “in accordance with this opinion.” In its
discussion in PGE, the Court found that Congress’s “clear instruction” in the Northwest Power
Act was that costs in excess of the section 7(b)(2) trigger amount must be reallocated through “a
supplemental rate against other BPA customers, and not against preference customers.” PGE,
501 F.3d 1009 (9th Cir. 2007). “The net effect is that BPA’s preference customers are paying for
the REP settlement ... in plain violation of the [Northwest Power Act].” Id. at 4880.

It does not seem particularly germane that the statement appears in PGE, which found the REP
Settlement Agreements invalid, rather than in Golden NW, which found that the rates supporting
those settlements were legally deficient. Instead, the two cases are companion cases that must be
read in tandem to ascertain the Court’s intent. The Court specifically found that (a) the REP
Settlement Agreements were not supported by statutory authority; (b) the rates supporting those
settlements were, therefore, defective; and (c) the effect of the statutory violation was that
preference customers were charged impermissibly higher rates in contravention of the Northwest
Power Act. Thus, BPA views the logic and language of the opinions as requiring retroactive
relief for overcharges during the FY 2002-2006 period, based primarily on the conclusion that
the remand order cannot be fully satisfied without rectifying what the Court itself describes as a
“plain violation” of the law. In other words, because preference customers were charged higher
rates than they should have been, it would be “in accordance with this opinion” for BPA to revise
existing and future rates appropriately to restore preference customers, as much as possible, to
the position they would have been in if not for the inappropriate allocation of costs.

Thus, as BPA interprets the Court’s order, BPA is charged with the responsibility not just to
adhere to statutory requirements in the future, but to rectify the harm that was caused by the rates
that were successfully challenged; i.e., the WP-02 rates. BPA concludes that preference
customers who had been overcharged because of an unlawful rate determination are entitled to a
refund or other appropriate remedy. Providing only prospective relief by proper development
and implementation of future rates, as urged by some, would fall short of satisfying the Court’s
remand in Golden NW. Instead, BPA determines it is a reasonable response to the remand order
to re-examine relevant issues surrounding BPA’s WP-02 rates by conducting the Lookback
analysis.

C. Prohibitions on Retroactivity are Inapplicable

Some parties have argued that it is impermissible for BPA to conduct the Lookback and adjust
FY 2002-2006 REP benefit levels because to do so constitutes improper retroactive rulemaking,
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as well as a violation of the filed rate doctrine. OPUC Br., WP-07-B-PU-02, at 3-5 (retroactive
rulemaking); 10U Br., WP-07-B-JP6-01, at 16-18 (retroactive rulemaking): WUTC Br.,
WP-07-B-WU-01, at 6-7 (retroactive ratemaking); APAC Br., WP-07-B-AP-01, at 26-33
(retroactive ratemaking and filed rate doctrine); and IPUC Br., WP-07-B-1D-01, at 4-9
(retroactive ratemaking). Specific arguments adopted by the parties are detailed elsewhere.
However, in this case, the bottom line is that there is no prohibition on retroactive adjustments
applicable to BPA, and if there were, the Lookback would constitute an appropriate exception to
such standards. Similarly, the filed rate doctrine is not applicable in this instance.

1.  Discharge of a Judicial Order Does Not Require Congressional Authorization for
Retroactive Rulemaking.

BPA is mindful that retroactivity is often disfavored in the rulemaking and ratemaking contexts.
Indeed, it has been stated that an agency can only make retroactive rules if Congress makes an
express grant of that power, and Congress has not explicitly given BPA the express power to
make retroactive rules or to set rates retroactively. The Supreme Court, for example, has ruled
that “a statutory grant of legislative rulemaking authority will not, as a general matter, be
understood to encompass the power to promulgate retroactive rules unless that power is
conveyed by Congress in express terms.” Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208
(1988).

This general prohibition in the absence of Congressional authorization is not applicable in this
situation. The Ninth Circuit, in a case involving the ability of the Social Security commissioner
to make adjustments to Supplemental Social Security Income (SSSI) benefits based on changes
in a recipient’s monthly income, noted that “[a]lthough the Court in Bowen ... indicated only
how retroactive rulemaking would “‘generally’ be received, the logic of the Court’s decision
clearly rests on an absolute bar against an agency’s retroactive rulemaking absent statutory
authority.” Newman v. Apfel, 223 F.3d 937, 942 (9th Cir. 2000). Nonetheless, the court went on
to distinguish Bowen — where the agency initiated the effort to apply rules retroactively — from
cases such as Livermore v. Heckler, 743 F.2d 1396, 1405 (9th Cir. 1984), another Social Security
benefit dispute where the court ordered “recalculation of benefits erroneously calculated as well
as prospective implementation of the correct [rule].” The agency had the authority to make
retroactive corrections in response to a judicial determination because “[t]he capacity of the
courts to order retroactive relief has never been questioned.” Newman, 223 F.3d at 942
(emphasis added). For this reason, the Ninth Circuit upheld the district court’s determination
that “the Commissioner’s discharging a judicial order to make Newman whole would not require
the Commissioner to promulgate retroactive regulations in the way that the Court contemplated
in Bowen.” 1d. (emphasis added).

BPA finds itself in a similar situation. As BPA interprets the Court’s order, the remand in
Golden NW is clear that, due to the finding in PGE that the REP Settlement Agreements were
contrary to law, certain cost allocations made in establishing the WP-02 rates were defective to
the extent that preference customers were overcharged for REP benefits in excess of the rate
ceiling established by sections 7(b)(2) and 7(b)(3) of the Northwest Power Act. In order to
comply with the remand order, BPA must correct the overcharges to preference customers
caused by the illegal REP Settlement Agreements.
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2. Prohibition of Retroactive Ratemaking Is Inapplicable, and the “Filed Rate
Doctrine” Does Not Apply in this Case.

As stated by APAC, the filed rate doctrine is a common-law doctrine that forbids a regulated
entity to charge rates for its service other than those properly filed with the appropriate federal
regulatory authority. APAC Br., WP-07-B-AP-01, at 28, citing Consol. Edison Co. of N.Y. v.
FERC, 347 F.3d 964, 969 (D.C. Cir. 2003); Ark. La. Gas Co. v. Hall, 453 U.S. 571, 577 (1981).
The filed rate doctrine is based upon the principle that “[n]o court may substitute its own
judgment on reasonableness for the judgment of [FERC]. The authority to decide whether the
rates are reasonable is vested by 8 4 of the [Natural Gas Act] solely in the Commission,” and
“the right to a reasonable rate is the right to the rate which the Commission files or fixes.” Ark.
La. Gas Co., 453 U.S. at 577, citing FPC v. Hope Natural Gas Co., 320 U.S. 591, 611 (1944)
and quoting Montana-Dakota Utilities Co. v. Northwestern Public Service Co., 341 U.S. 246,
251 (1951).

It has also been stated that “[t]he rule against retroactive rate increases prohibits the Commission
from adjusting current rates to make up for a utility’s over- or undercollection in prior periods.”
Towns of Concord, Norwood, and Wellesley, Mass. v. FERC, 955 F.2d 67, 71 (D.C. Cir. 1992)
(citing Columbia Gas Transmission Corp. v. FERC, 831 F.2d 1135, 1139-42 (D.C. Cir. 1987)).
“The retroactive ratemaking doctrine is thus a logical outgrowth of the filed rate doctrine,
prohibiting the Commission from doing indirectly what it cannot do directly.” Associated Gas
Distribs. v. FERC, 898 F.2d 809, 810 (D.C. Cir. 1990). Generally, the doctrines apply to rates
that a Federal regulatory agency has approved as “just and reasonable” according to controlling
Federal regulations.® See E. & J. Gallo Winery, 503 F.3d at 1033-1034. “The considerations
underlying the doctrine ... are preservation of the agency’s primary jurisdiction over the
reasonableness of rates and the need to insure that regulated companies charge only those rates
of which the agency has been made cognizant.” Ark. La. Gas Co. v. Hall, 453 U.S. 571, 577-578
(1981) (citing City of Cleveland v. FPC, 525 F.2d 845, 854 (D.C. Cir. 1976)) (emphasis added).

However, neither the filed rate doctrine nor, by extension, the prohibition of retroactive action,
applies to BPA because Federal power marketing administrations (PMA) such as BPA are
“required by the plain language of [the Flood Control Act] to protect the public fisc by ensuring
that federal hydro-electric programs recover their own costs and do not require subsidies from
the federal treasury.” U.S. v. City of Fulton, 475 U.S. 657, 668 (1986). In Central Electric
Power Cooperative, Inc. v. Southeastern Power Administration (SEPA), 338 F.3d 333, 335

(4th Cir. 2003), the Fourth Circuit reversed the district court’s holding that a “rate schedule was
arbitrary and capricious because it imposed a surcharge on plaintiffs in order to recover revenue
shortages incurred during a prior period.” The appellate court held that “the Flood Control Act

8 The filed rate doctrine was first applied to rates for railroad freight tariffs filed with the Interstate Commerce
Commission under the Interstate Commerce Act. See Keogh v. Chicago & N.W. Ry. Co., 260 U.S. 156 (1922). The
doctrine has been extended to natural gas rates filed with FERC under the Natural Gas Act, electricity rates filed
with FERC under the Federal Power Act, and telephone service rates filed with the Federal Communications
Commission (FCC) under the Communications Act, among others. See Ark. La. Gas Co. v. Hall, 453 U.S. at
577-578; Montana-Dakota Utilities Co. v. Northwestern Pub. Serv. Co., 341 U.S. 246, 251-252 (1951); MCI
Telecomm. Corp. v. Am. Tel. & Tel. Co., 512 U.S. 218 (1994).
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authorizes [SEPA, FERC, and the DOE] to recover such losses and affords them considerable
discretion in structuring rate schedules in order to do so.” 1d. The court noted that “PMASs must
sometimes set rates specifically aimed at recovering revenue shortages sustained during prior
rate periods” and that “PMAs would be unable to meet the requirements of the Flood Control Act
if they were prohibited from devising rates aimed at addressing unexpected revenue shortfalls.”
Id. at 337.

In Central Electric, the surcharge imposed to compensate for past underrecoveries was applied to
six specific customers who had refused to agree to a rate increase when SEPA became unable to
meet its costs during the 1985-1990 rate period. SEPA could not meet its costs due to a regional
drought that required the agency to purchase outside power to honor its contracts. Central
Electric, 338 F.3d at 335. SEPA explained the predicament to its customers, and 168 out of 174
voluntarily amended their contracts, which FERC subsequently approved. Id. at 336, citing
Southeastern Power Admin., 49 F.E.R.C. {62,109 (1989). When a surcharge was applied to the
refusing customers’ rates during the next rate period, they objected on grounds that the surcharge
was discriminatory. FERC determined that the surcharge was “not unduly discriminatory
vis-a-vis other customers.” Southeastern Power Admin., 55 F.E.R.C. 11 61,016, 61,045 (1981).
When the objecting customers filed suit, the Fourth Circuit agreed with FERC that “the decision
to correct for past cost underrecoveries through a surcharge is not arbitrary or capricious, or in
violation of the law and, therefore, is within Southeastern’s discretion.”

FERC has also specifically endorsed this concept:

The prohibition against retroactive ratemaking contained in the Federal Power Act
does not apply to PMAs, including Southeastern, that operate subject to a
different statutory and regulatory scheme. Indeed, the Flood Control Act 1944, as
amended, 16 U.S.C. §825s (1988), and the relevant regulations, including
Department of Energy Order RA 6120.2 at 4-5, expressly allow costs not
recouped in one time period to be recovered in another, later time period so as to
ensure recovery of both the costs of producing power and [recovering] the Federal
investment.

Southeastern Power Admin., 55 F.E.R.C. {1 61,016, 61,045 (1981). In other situations, FERC
has also approved rates that SEPA and the Southwestern Power Administration have designed to
recover revenue shortfalls incurred under previous rate schedules. Southwestern Power Admin.,
18 F.E.R.C. 11 61,052, 61,088 (1982); Southeastern Power Admin., 23 F.E.R.C. 11 61,403,
61,895 (1983). Indeed, BPA has availed itself of surcharges to recover past underrecoveries of
costs. In the early 1980s, BPA included deferral adjustments in prospective rates to compensate
for seven consecutive years of deferral of payments to the U.S. Treasury. See, e.g., 1983 Final
Administrator’s ROD, WP-83-A-02, at 171.

Therefore, arguments that BPA has engaged in impermissible retroactive ratemaking lack merit;
the courts and FERC have stated that the plain language of the Flood Control Act permits
retroactive ratemaking. Indeed, BPA is different in other respects from the “regulated
companies” subject to the filed rate doctrine under the FPA and Natural Gas Act such as those
involved in cases cited by APAC, IPUC, and others. First, BPA is not governed by the FPA or
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the Natural Gas Act, 16 U.S.C. §§ 832-832m.? BPA’s general authority is derived from five
organic statutes, including the Flood Control Act; the Bonneville Project Act of 1937

(16 U.S.C. 88 832-832m); the Regional Preference Act (16 U.S.C. 8§ 837-837h); the Federal
Columbia River Transmission System Act (16 U.S.C. 88 838-838l); and the Pacific Northwest
Electric Power Planning and Conservation Act of 1980 (the Northwest Power Act)

(16 U.S.C. 88 839-839h). BPA’s ratemaking authority is derived from the Bonneville Project
Act, the Federal Columbia River Transmission System Act, the Northwest Power Act, and the
Flood Control Act of 1944 (16 U.S.C. § 825s).

All of BPA’s enabling statutes underscore the importance of cost recovery as a primary goal.
They emphasize further that BPA must recover those costs through its rates. Thus, costs that
exist, regardless of when incurred, must be paid by BPA’s customers through rates because there
is no other source from which BPA can generate revenues.™ In this instance, BPA improperly
allocated costs to the PF Preference rate. Because monies had already been paid out under the
now-defective REP Settlement Agreements, BPA also faces a cost recovery problem, i.e., how to
recover any excessive payments of REP benefits. BPA elects to do so through its ratemaking
authority and, as shown above, is not constrained by doctrines prohibiting retroactive ratemaking
or the corollary filed rate doctrine.

FERC’s limited role in approving rates developed by BPA supports this view. Under

section 7(a)(2) of the Northwest Power Act, 16 U.S.C. § 839¢e(a)(2), FERC’s role in approving
BPA’s power rates is limited to consideration of whether rates “are sufficient to assure
repayment of the Federal investment” and “are based upon the Administrator’s total system
costs.” Under sections 824d and e of the FPA, FERC has much broader discretion to review
IOUs’ rates to determine if they are “just and reasonable” based upon many factors.

As noted in PPC’s Initial Brief, section 9(e)(5) of the Northwest Power Act grants exclusive
jurisdiction over suits challenging “final actions” of BPA in “the United States court of appeals
for the region.” PPC Br., WP-07-B-JP25-01, at 10, citing 16 U.S.C. § 839f(e)(5). Under section
9(e) of the Act, “final rate determinations” are included in the list of “final actions subject to
judicial review” within the exclusive jurisdiction of the Ninth Circuit. 1d. Thus, although FERC
has authority to determine if BPA’s proposed rates assure recovery of BPA’s costs, FERC is not
the final arbiter of BPA’s rates and cannot apply any legal review standard other than the one set
forth in the Northwest Power Act. Instead, in case judicial review of BPA’s rates is sought,
Congress granted the Ninth Circuit exclusive jurisdiction to review such challenges.

Clearly, FERC has no authority to apply standards other than those found in the Northwest
Power Act and cannot make determinations based on standards that are applicable only to
utilities regulated under the FPA and the NGA. Nor can FERC determine whether BPA’s rates
are in accordance with the Northwest Power Act or other enabling legislation. Because BPA’s
rates, in this instance, were subject to a Ninth Circuit challenge, they are not final due to the

® As noted above, the Supreme Court discusses the relevant provisions of the FPA and the Natural Gas Act
interchangeably. 1d. at 577, quoting FPC v. Sierra Pacific Power Co., 350 U.S. 348, 353 (1953).
1% This is in contrast to privately owned utilities, which can, when appropriate or necessary, turn to their
shareholders to bear part of the cost of doing business.
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Court’s finding that they were not in accordance with law. (Discussed below is the distinction
between “final rates” and “final action” under section 9(e) of the Northwest Power Act.)
Accordingly, there is no final rate and no basis for suggesting that revising some aspects of
non-final rates offends the filed rate doctrine or the general prohibition on retroactive
ratemaking. As a consequence, arguments that BPA cannot revise rates declared final by FERC,
pursuant to the filed rate doctrine or otherwise, are without merit. Such rates are simply not final
as a legal matter. Although this result may seem odd given that the rates expired prior to the
completion of judicial review, it is the proper legal conclusion.

BPA understands that “[r]etroactivity is not favored in the law.” See Bowen v. Georgetown
University Hospital, 488 U.S. 204, 208 (1988) citing, e.g., Greene v. United States, 376 U.S.
149, 160 (1964); Claridge Apartments Co. v. Commissioner, 323 U.S. 141, 164 (1944); Miller v.
United States, 294 U.S. 435, 439 (1935); United States v. Magnolia Petroleum Co., 276 U.S.
160, 162 (1928). As the IPUC has noted, “a statutory grant of legislative rulemaking authority
will not, as a general matter, be understood to encompass the power to promulgate retroactive
rules unless that power is conveyed by Congress in express terms” because the “power to require
adjustments for the past is drastic. It ... ought not to be extended so as to permit unreasonably
harsh action without very plain words.” IPUC Br., WP-07-B-ID-01, at 5, quoting Brimstone R.
Co. v. United States, 276 U.S. 104, 122 (1928).

However, as previously noted, the Supreme Court has stated that PMAs are “required by the
plain language of [the Flood Control Act] to protect the public fisc by ensuring that federal
hydro-electric programs recover their own costs and do not require subsidies from the federal
treasury.” U.S. v. City of Fulton, 475 U.S. 657, 668 (1986). DOE has also interpreted the
language of the Flood Control Act to require PMAS to recover “operation and maintenance costs,
purchased and exchanged power costs, interest expenses on the power investment, costs
associated with the amortization of the capital investment, and any deficit of unrecovered
expenses which prior years’ revenues failed to cover.” Central Elec. Power Coop., Inc., v.
Southeastern Power Admin., 338 F.3d 333, 337 (4th Cir. 2003), citing DOE Order RA 6120.2
(Sept. 20, 1979) (emphasis added). All of BPA’s enabling legislation emphasizes the importance
of cost recovery through rates designed to achieve certain statutory goals. Therefore, arguments
that BPA is precluded from conducting the proposed Lookback by the filed rate doctrine, or
because it constitutes prohibited retroactive ratemaking, are incorrect.

3. Even if Applicable, Principles Disfavoring Retroactivity Are Not Offended.

Even if retroactivity principles were applicable, conducting a Lookback analysis to determine the
appropriate level of REP benefits for the FY 2002-2006 rate period does not constitute prohibited
retroactive rulemaking. See, e.g., OPUC Br., WP-07-B-PU-02, at 3-5; IOU Br.,
WP-07-B-JP6-01, at 16-18. Rules and statutes operate retrospectively only when they attach
new legal consequences to events completed before their enactment. Landgraf v. USI Film
Prods., 511 U.S. 244, 269 (1994) (1991 Civil Rights Act amendments not applied retroactively
to allow jury trial in sexual harassment claim by employee) (emphasis added).
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The Supreme Court has provided guidance for courts in evaluating the “retrospective” operation
of a statute:

[T]he court must ask whether the new provision attaches new legal consequences
to events completed before its enactment. The conclusion that a particular rule
operates “retroactively” comes at the end of a process of judgment concerning the
nature and extent of the change in the law and the degree of connection between
the operation of the new rule and a relevant past event.

Id. at 269 (emphasis added). In Landgraf, the Court found that “[s]ince the early days of this
Court, we have declined to give retroactive effect to statutes burdening private rights unless
Congress had made clear its intent.” Id. at 270. The Court noted that the presumption against
retroactivity has “consistently been explained by reference to the unfairness of imposing new
burdens on persons after the fact” and concluded that “[r]equiring clear intent assures that
Congress itself has affirmatively considered the potential unfairness of retroactive application
and determined that it is an acceptable price to pay for the countervailing benefits.” Id. at 272.

At the same time, the Court was clear that “[a] statute does not operate ‘retrospectively’ merely
because it is applied in a case arising from conduct antedating the statute’s enactment, or upsets
expectations based in prior law.” 1d. at 269-70. Only if a law “takes away or impairs vested
rights acquired under existing laws, or creates a new obligation, imposes a new duty, or attaches
a new disability, in respect to transactions or considerations already past” is it subject to
challenge on grounds of retroactivity. Soc’y for Propagation of the Gospel v. Wheeler,

22 F. Cas. 756, 767 (C.C.N.H. 1814) (Story, J.). Thus “the presumption against retroactivity is
not violated by interpreting a statute to alter the future legal effect of past transactions.”
Landgraf, 511 U.S. at 293 (Scalia, J., concurring).

In this instance, BPA’s Lookback Proposal does not have retroactive effect, in the legal sense,
because it does not “render unlawful ... an act lawful at the time it was done.” Ralis v. RFE/FL
Inc., 770 F.2d 1121, 1127 (D.C. Cir. 1985). Instead, it remedies the harm done by an act that
was unlawful at the time it was done, i.e., entering into the invalid REP Settlement Agreements.
Thus, the Lookback does not impair or take away vested rights. Because the Court found the
REP Settlement Agreements contrary to law, REP participants had no right to the REP
settlement payments to begin with, at least to the extent that preference customers were
overcharged through an improper cost allocation. Also, because the REP Settlement Agreements
are void ab initio, there is, in legal terms, no past transaction or consideration to which a new
duty or disability could attach. Thus, there is no basis to argue that retroactivity should be
prohibited in this case.

The Ninth Circuit upheld an EPA decision to require storm water discharge permits for inactive
mining operations because “EPA’s rule does not penalize inactive mine owners for mining
activities or contaminated discharges that occurred in the past; it regulates discharges of
contaminated storm water that occur in the future.” Am. Mining Cong. v. U.S. EPA,

965 F.2d 759, 770 (9th Cir. 1992). Even though the court acknowledged that “the present
contamination is the result of past mining activities,” and that “the rule may frustrate the
economic expectations of some inactive mine owners,” EPA’s rule was valid because
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“regulations are not retroactive merely because they require a change in existing practices” or
create “administrative and economic burdens” that were not contemplated at the time the
underlying actions were taken. Id. at 771-72.

Thus, the law does not categorically forbid agencies from imposing costs or creating rates in
response to past events, as demonstrated by the court’s approval of the EPA’s decision to require
storm water discharge permits for old mines. Similarly, the Lookback takes into account past
over- or under-payments, but that does not raise retroactivity concerns. BPA intends only to
remedy a legal violation that occurred in the past (i.e., entering into the invalid REP Settlement
Agreements) by attaching altered consequences (i.e., remedying the resulting overcharges to
preference customers) to future events (i.e., debits against future REP benefits).

Moreover, retroactivity is characteristically only disfavored in situations where the affected
parties have a strong basis for reliance on the rule or rates staying in effect. Particularly,
retroactive rules should not be put into effect where those affected by them have a reasonable
expectation of finality in the existing rules. That is not the case in this instance. When parties
are on notice of a potential change in the way a rate will be calculated, it is impossible for them
to reasonably suffer detriment through reasonable reliance on the agency’s prior position. “The
rule against retroactive ratemaking ... ‘does not extend to cases in which [customers] are on
adequate notice that resolution of some specific issue may cause a later adjustment to the rate
being collected at the time of service.”” OXY USA, Inc. v. FERC, 64 F.3d 679, 699 (D.C. Cir.
1995), quoting Clearinghouse, 965 F.2d at 1075. The court listed “equity” and “predictability”
as the policy goals behind the filed rate doctrine and found that these “are not undermined when
the Commission warns all parties involved that a change in rates is only tentative and might be
disallowed.” 1d.

In a later case dealing with the same underlying controversy about the valuation of oil shipped in
the Alaska pipeline, the court held that FERC abused its discretion in failing to apply
retroactively a change in a rate calculation methodology because “[a]ny reliance that [the parties]
may have placed on the rates in light of [the ongoing legal] proceedings was unwarranted.”
Exxon Co., U.S.A. v. FERC, 182 F.3d 30, 49 (D.C. Cir. 1999). Thus, a timely petition for
judicial review of an agency’s ratemaking decision led the court to conclude that it was
unreasonable for any parties to have relied on the rates because of the possibility that the court
would invalidate the agency’s rate determination.

Because a timely challenge was brought to FERC’s approval of the WP-02 rates, all parties were
on notice that the rates had still not undergone review by the Ninth Circuit and, from that
standpoint, they were not approved on a final basis and might have to be revised as the result of a
Ninth Circuit order. In this instance, the very issue that BPA is attempting to resolve was
brought before the Ninth Circuit through challenges to both the REP Settlement Agreements and
the rates that supported them.

Parties cannot now be heard to argue that they had some expectation of finality or reasonably
relied on the finality of the rates. It does not matter that FERC approved the rates, based on its
limited scope of review, or that the rates had expired by their own terms when the Ninth Circuit
reached its decision. The rates are simply not final until the Ninth Circuit has resolved timely
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challenges to the rates brought pursuant to section 9(e) of the Northwest Power Act.
16 U.S.C. 8§ 839(e)(i). Thus, customers have no basis to argue that they reasonably relied on the
rates being fixed.

D. Conclusion

Agencies can, and should, undo what they have wrongfully done, and an agency’s power is at its
maximum when attempting to remedy an injury of its own making. As discussed elsewhere,
agencies have great power to craft appropriate remedies, especially when responding to remand
orders. Failure to use that power in this instance, where the Court’s command is clear, would be
a violation of BPA’s public duties. As the Clearinghouse court noted, “the general principle of
agency authority to implement judicial reversals explored in Callery” is necessary so that
aggrieved parties will have an incentive to vindicate their rights by seeking judicial review.

In this instance, the court found that the WP-02 PF Preference rate was not in accordance with
law and, as a result, preference customers were overcharged. Preference customers who have
overpaid because of an unlawful rate determination should be entitled to relief for injuries caused
by the defective rates. In this case, even though the Northwest Power Act, like the NGA, does
not provide explicit statutory authority for retroactively providing refunds, the equitable power
of an agency to undo its mistakes allows it to give effect to the Court’s decision by undertaking
actions which might not typically be viewed as being in the normal course of the agency’s
activities. In sum, BPA has a responsibility to address the errors identified by the Court, with
due regard to any equitable considerations that should be afforded the I0Us that entered into
REP Settlements based on a good faith belief in their legality.

Decision

The Supplemental Proposal falls within the scope of the remand directed by the Court in Golden
NW and is not arbitrary and capricious.

Issue 2

Whether BPA may adjudicate the contract rights of parties when determining the ratemaking
treatment for those contracts.

Parties’ Positions

The 10Us argue BPA may determine its ratemaking treatment of contracts and contract
provisions, but such determinations do not constitute a binding adjudication of contract rights.
IOU Br., WP-07-B-JP6-01, at 10-11.

BPA Staff’s Position

Because this is a legal issue, BPA Staff did not address the issue.
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Evaluation of Positions

The 10Us state if BPA seeks a declaration of the validity or invalidity of its rights and
obligations under a BPA contract that is binding on the other party to that contract, BPA must
seek that declaration from a court of competent jurisdiction (except as may be provided by a
provision in the contract providing for such declaration of contract rights by an arbitrator or by
some other party). 10U Br., WP-07-B-JP6-01, at 10, citing, e.g., 28 U.S.C. 8 2201, et seq. The
I0Us further state that BPA cannot make a declaration of its own contract rights and
obligations — or a declaration of the validity of such contract rights and obligations — binding on
the other parties to the contract. Id.

BPA is not unilaterally declaring the validity or invalidity of its rights and obligations under a
BPA contract. However, BPA must assess such factors, and many others, from its own
perspective, in order to establish the ratemaking treatment for such contracts. BPA agrees that
such actions are not a binding declaration of the rights of the parties under the contracts, and only
a court vested with authority to make such determinations can adjudicate rights and obligations
under a contract.

Decision

BPA may properly assess the relevance and significance of contracts in ratemaking, based on its
own independent assessment, but such determinations do not constitute a binding adjudication of
contract rights.

Issue 3

Whether BPA’s Lookback proposal is flawed because it either provides retrospective relief to
preference customers or provides such relief improperly.

Parties’ Positions

WPAG argues that the Ninth Circuit’s opinions in PGE and Golden NW can have only one
meaning and that BPA must identify the amounts of the illegal REP Settlement costs included in
the preference customer rates set in the WP-02 and WP-07 rate cases (the PF-02 and PF-07 rates,
respectively) and return such amounts to the preference customers who suffered these illegal
overcharges. WPAG Br., WP-07-B-WA-01, at 6.

The WUTC, in contrast, believes the rates before BPA in this docket are only the WP-07 rates
and the FY 2009 rates, and BPA lacks authority to provide refunds in connection with the
FY 2002-2006 rates. WUTC Br., WP-07-B-WU-01, at 4-9.

The 10Us argue the Lookback remedy is flawed because it is too speculative. 10U Br.,
WP-07-B-JP6-01, at 14.
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BPA Staff’s Position

This is a legal issue; BPA Staff had no position on this issue.

Evaluation of Positions

WPAG argues that in PGE, the Ninth Circuit determined that the REP Settlements violated
sections 5(c) and 7(b)(2) of the Northwest Power Act, were beyond BPA’s authority, and were
void. WPAG Br., WP-07-B-WA-01, at 5, citing PGE, 501 F.3d at 1036-1037. WPAG contends
the section 7(b)(2) rate test performed by BPA in the WP-02 rate proceeding limited the amount
of REP Settlement costs BPA could include in preference customer rates and controls now. Id.
Turning to Golden NW, WPAG states the Court relied on PGE for the proposition that the
WP-02 rates improperly burdened preference customers with the costs of the REP Settlements, in
plain violation of the section 7(b)(2) rate test performed by BPA in that case. Id. at 6. The Ninth
Circuit remanded the matter to BPA to “...set rates in accordance with this opinion.” 1d. at 1053.
WPAG concludes the Court’s decisions require BPA to identify the amounts of the illegal REP
Settlement costs included in the preference customer rates set in the WP-02 and WP-07 rate
cases (the PF-02 and PF-07 rates, respectively) and return such amounts to the preference
customers who suffered these illegal overcharges. Id. WPAG argues further that the records
from the WP-02 and WP-07 rate cases contain all of the information needed by BPA to comply
with the remand directive of the Golden NW decision. Id.

To the extent WPAG argues that BPA should develop a remedy for overcharges to the
preference customers during the FY 2002-2006 period, BPA essentially agrees. However, BPA
disagrees with WPAG’s apparent assertion that the Lookback can be accomplished by reference
only to the rate case record for that period. As explained elsewhere in this Draft ROD, BPA
necessarily and properly reexamined certain issues from that case in order to more closely track
what would have actually occurred in the absence of the REP Settlement Agreements. See
Section 2.6.3. It is beyond doubt that events would have transpired very differently if the only
option made available by BPA for the REP had been the traditional REP governed by the
RPSAs, instead of the REP Settlement Agreements. In summary, the WP-02 record was based
on the establishment of base rates which, soon after their establishment, proved to be inadequate
to recover BPA’s costs. BPA reopened its rate case and, based on the facts then before it,
developed cost recovery adjustment clauses to ensure BPA could recover its costs. Due to
significant increases in BPA’s loads and market prices since the establishment of the base rates,
such rates, which were developed using the section 7(b)(2) rate test, were fatally flawed.
Because the base rates would have failed to recover BPA’s costs as required by law, FERC could
not have approved the rates and BPA could not have charged them to its customers. When BPA
had to revise its base rates, the IOUs had already executed the REP Settlement Agreements. The
PF Exchange rate was not relevant to the REP Settlement Agreements with the IOUs, and the
I0Us had no reason to raise 7(b)(2) issues. BPA therefore was comfortable simply adopting
adjustment clauses to ensure cost recovery. In the absence of the REP Settlement Agreements,
however, BPA would not have simply adopted adjustment clauses, but would have revised base
rates to ensure the proper incorporation of new section 7(b)(2) rate test results into the
development of BPA’s rates and the forecast of BPA’s REP costs. If, for its Lookback analysis,
BPA used its fatally flawed base rates, which relied on the flawed section 7(b)(2) rate test results
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and the limited record that established the preliminary base rates, the result would be an
unjustifiable windfall to preference customers and an unjustifiable penalty to BPA’s IOU
customers. By reviewing the record on its true facts, including dramatic changes in loads and
market prices, all parties have the ability to address all relevant issues. This compares favorably
to a limited review ignoring the facts and producing an absurd result, as suggested by WPAG.

In its Brief on Exceptions, APAC makes arguments similar to WPAG’s. APAC argues that
revisiting the 2002-2006 rates exceeds the scope of the remand and constitutes retroactive
ratemaking. In support of this conclusion, APAC states:

All that the Ninth Circuit decision allows the Administrator to do is determine the amount of
overpayments and refund them. To determine the amount of overpayments requires only
summing the total of the REP Settlement costs included in Preference Customer rates, and then
determining the amount of REP benefits for which the Preference Customers are otherwise
responsible through the 87(b)(2) rate test. Those two amounts are available without reopening
the WP-02 case. This does not involve any unique agency experience or expertise entitled to
deference. It is not necessary for BPA to re-run the § 7(b)(2) rate test as that test was already
performed as part of the original WP-02 case resulting in the rates adopted by the Administrator
and given final approval by FERC.

APAC Br. Ex., WP-07-R-AP-1 at 1. Making essentially the same argument in its Brief on
Exceptions, WPAG argues that BPA has exceeded the scope of the Ninth Circuit remand, which
limits BPA’s discretion on remand to performing two functions:

The first is to determine the amount preference customers were overcharged due to the illegal
inclusion of the costs of the REP Settlements in their BPA rates. The second is to determine a
method to timely reimburse preference customers for the illegal overcharges imposed on them
under the WP-02 and WP-07 rates.

WPAG Br. Ex., WP-07-R-WA-1 at 7. WPAG also appears to believe that the only way for BPA
to calculate the overpayments under the REP Settlement Agreements is by way of reference to
the existing WP-02 and WP-07 rate case records:

Hence, the record in both the WP-02 and WP-07 cases contains the preference customer rate
produced with the application of the § 7(b)(2) rate ceiling test, as well as the PF-02 and PF-07
rates with the unlawful inclusion of REP Settlement costs. ... The difference between these two
rates established in each of the WP-02 and WP-07 rates cases constitutes the amount the GNA
decision identified as being illegally allocated to preference customers.. ... By failing to use the
decision made in the WP-02 and WP-07 rate cases ... BPA has exceeded the scope of
permissible actions in responding to the remand order.

Id. WPAG and APAC generally describe some of the fundamental decisions that BPA must
make in this proceeding. However, BPA does not agree that these are the only functions
mandated by the Court. BPA also does not agree that the Court intended BPA’s response to the
remand to be reduced to essentially ministerial functions. In short, BPA does not read the Ninth
Circuit’s opinions in PGE and Golden NW as requiring the approach preferred by APAC and
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WPAG. First, if there were only one way of reasonably responding to the remand, it seems
logical to conclude that the Court would have given explicit instructions to BPA in that regard
rather than an open-ended instruction to “set rates in accordance with this opinion.” Indeed, the
Court never expressed in its opinions that BPA make a refund of any kind.

Second, the general nature of the instruction provides further support to BPA’s view that the
Court expects BPA to apply its agency experience and expertise in this matter and does not
intend for BPA to respond to the remand by simply making the calculations proposed by APAC
and WPAG. The Court implicitly recognized the complexities involved in setting rates, which
the Court remanded back to BPA to determine.

Third, BPA finds WPAG’s and APAC’s approach to be unnecessarily heavy handed and
inequitable. The response proposed by WPAG and APAC makes no allowance for the
possibility that the WP-02 record reflects an amount of traditional REP benefits that would not
have been proper or sustainable in the absence of the REP Settlements. Such an approach would
appear to unfairly place the risk of any errors in this regard squarely on the shoulders of the
residential and small farm consumers of the IOUs who participate in the REP. These consumers
were not responsible for development of the REP Settlement Agreements. BPA believes equity
applies and that a reasonable attempt needs to be made to discern the level of benefits they would
have received if the Settlement Agreements had not existed. Thus, it is reasonable to conduct
this proceeding in a manner that assures that residential and small farm consumers of IOUs
receive what they were due. WPAG and APAC’s suggested approach does not provide any such
safeguard and this strikes BPA as unreasonable.

The WUTC takes a different view, arguing the Court decisions do not require BPA to make
refunds available to injured preference customers for overcharges that occurred under the
FY 2002-2006 rates. As stated in its Initial Brief:

Notably, the Ninth Circuit did not find that the Priority Firm (PF Preference) rate in WP-02 was
excessive, nor did the Court remand for BPA to calculate refunds. Rather, the Court remanded
“to set rates.” By May 3, 2007, when the Ninth Circuit ruled in Golden [NW], the WP-02 rates at
issue in that case had expired. Consequently, when the Court referred to “setting rates,” it must
have meant either revising interim rates that are subject to refund (i.e., WP-07 rates) or setting
future rates (i.e., FY 2009 rates), or both.

WUTC Br., WP-07-B-WU-01, at 4. In the WUTC’s view, BPA has no ability to provide refunds
applicable to the FY 2002-2006 rates because the rates have expired, leaving BPA with only the
options of adjusting the interim WP-07 rates and the newly developed FY 2009 rates. Id. at 5.

The 10Us make similar arguments. They assert that the remedies proposed in this proceeding
inherently involve speculative attempts to calculate how much of particular BPA costs were paid
by various BPA customers. 10U Br., WP-07-B-JP6-01, at 14. In support, the IOUs point to
Staff’s testimony:

To begin with, it is virtually impossible for anyone to calculate how much of any particular BPA
cost any particular customer pays. Any attempt to do so is extremely speculative and almost
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certainly overstated if done in isolation of the total picture of BPA’s ratemaking allocations and
adjustments.

Id., citing Fisher, et al., WP-07-E-BPA-79, at 11. The 10Us conclude that such speculation is
arbitrary and capricious. 1d. Finally, they argue that the Ninth Circuit did not order BPA to
fashion a Lookback remedy, so BPA is precluded from making that relief available.
Consequently, when the Ninth Circuit referred to “setting rates”, it was necessarily referring to
setting future rates. In short, BPA was not ordered to, and cannot, “correct” expired rates. Id. at
15.

BPA does not agree with the WUTC and the 10Us in this regard. The WUTC’s and the 10Us’
positions appear to be grounded in the notion that the WP-02 rates cannot now be touched
because they “expired,” which they appear to believe gives the FY 2002-2006 rates some stamp
of finality. This is not the case. The WP-02 rates were approved by FERC pursuant to the
limited cost recovery standard articulated at section 7(a)(2) of the Northwest Power Act. That
action alone, however, does not make the rates final. It means only that they are then a final
action subject to review in the Ninth Circuit for legal sufficiency under section 9(e) of the
Northwest Power Act. 16 U.S.C. § 839f(e). The WP-02 rates were, indeed, challenged in
Golden NW. The fact that the lengthy review process did not end until after the rates had expired
by their own terms does not provide a basis for essentially thwarting the Court’s exercise of
jurisdiction by rendering the rates immune from further action to correct legal errors on remand.
Such a result would stand the statutory review scheme on its head and wrongly subvert the
ability of the Ninth Circuit to perform its statutory function in reviewing BPA’s final actions.
Nor would it be just for BPA to essentially deprive preference customers of relief for the

FY 2002-2006 time frame. Despite the fact that the WP-02 rates have been supplanted by other
rates, preference customers, having prevailed by convincing the Court that the rates were legally
defective, still retain the right to a remedy for overcharges during the FY 2002-2006 period.

As pointed out elsewhere, in Golden NW, the Court found that the WP-02 PF Preference rate was
set in a manner that inappropriately allocated costs of the REP Settlement Agreements to BPA’s
preference customers. As a result, the Court remanded to BPA with instructions to set rates “in
accordance with this opinion.” In its discussion in PGE, the Court found that Congress’s “clear
instruction” in the Northwest Power Act was that “costs of the REP program must be charged in
a supplemental rate against other BPA customers, and not against preference customers.” PGE,
501 F.3d 1009 (9th Cir. 2007). “The net effect is that BPA’s preference customers are paying for
the REP settlement ... in plain violation of the [Northwest Power Act].” Id. at 4880.

As to the 10Us’ assertion that any Lookback remedy is fatally flawed because it involves
“speculation,” BPA notes that many, if not most, ratemaking involves some degree of forecasting
regarding future events. Speculation and forecasting, however, are not the same. In the instant
case, there are known facts and facts that necessarily result from such facts. For example, BPA
knows that the REP Settlement Agreements were executed and implemented beginning in

FY 2002. BPA knows that in the absence of the REP Settlement Agreements, the IOUs would
have exercised their right to participate in the REP. BPA knows the 1984 ASC Methodology
was in effect at that time. BPA knows the increased forecast loads and market prices that existed
at the time BPA was revising its flawed WP-02 base rates. Thus, the Lookback is not an exercise
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in speculation. Furthermore, in BPA’s view, the Court specifically found (a) that the REP
Settlement Agreements were not supported by statutory authority; (b) the rates supporting those
settlements were, therefore, defective; and (c) the effect of the statutory violation was that
preference customers were charged impermissibly higher rates in contravention of the Northwest
Power Act. Thus, the remand order plainly cannot be fully satisfied without rectifying what the
Court itself describes as a “plain violation” of the law, which includes providing a remedy for
unlawful REP costs included in the WP-02 PF Preference rate. This is true even if BPA is
required to engage in some degree of reasonable forecasting or estimating.

Decision

Consistent with the Court’s decisions, BPA will determine the amount by which preference
customers were overcharged under BPA’s WP-02 rates by conducting a Lookback that revisits
certain salient issues from the WP-02 rate proceeding. BPA believes that this approach provides
a lawful, reasonably accurate and equitable resolution of the legal deficiencies described in the
Ninth Circuit’s remand order.

Issue 4

Whether the Lookback remedy constitutes impermissible retroactive rulemaking.

Parties’ Positions

The 10Us argue that the Lookback remedy constitutes impermissible retroactive rulemaking.
I0U Br., WP-07-B-JP6-01, at 16-18. The 10Us note that, generally, under the retroactive
rulemaking doctrine, an agency may not adopt retroactive rules in the absence of express
Congressional authorization. 1d., citing Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208
(1988).

The OPUC makes similar arguments. OPUC Br., WP-07-B-PU-02, at 3-5.

BPA Staff’s Position

BPA Staff noted that whether retroactive ratemaking applies to Federal power marketing
agencies is a legal matter. Forman, et al., WP-07-E-BPA-76, at 3-4. However, BPA’s approach
to respond to the Ninth Circuit’s May and October 2007, rulings does not occur in the typical
context in which retroactive ratemaking issues arise. Id. BPA is not proposing to adjust rates or
bills from the past and collect or disburse funds from or to customers based on such adjustments;
rather, BPA is rerunning its rate models for the specific purpose of determining the Lookback
Amounts for the 10Us that will be dealt with on a prospective, and not retrospective, basis. Id.
This is a much different procedure than reestablishing past rates and producing new bills for
customers. Id.
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Evaluation of Positions

The 10Us cite a judicial opinion stating:

It is axiomatic that an administrative agency’s power to promulgate legislative regulations is
limited to the authority delegated by Congress... Retroactivity is not favored in the law. Thus,
congressional enactments and administrative rules will not be construed to have retroactive effect
unless their language requires that result... By the same principle, a statutory grant of legislative
rulemaking authority will not, as a general matter, be understood to encompass the power to
promulgate retroactive rules unless that power is conveyed by Congress in express terms...

Even where some substantial justification for retroactive rulemaking is presented, courts should
be reluctant to find such authority absent an express statutory grant.

I0U Br., WP-07-B-JP6-01, at 17, citing Bowen, 488 U.S. at 208-209. The 10Us go on to say
that the Northwest Power Act does not provide BPA with express authority to engage in
retroactive rulemaking or to adopt rates retroactively. Id. Thus, the IOUs conclude, BPA does
not have authority to adopt retroactive rates. Id. at 18, citing Bowen, 488 U.S. at 208-209.

The 10Us believe the prohibition on retroactive ratemaking prevents BPA from adopting a
Lookback remedy and argue that such a result comports with the concept of fundamental
fairness. Id. The IOUs note that parties to the REP Settlement Agreements relied on those
Agreements, passing through the REP payments to their residential and small farm customers.
Id. According to the I0Us, the Lookback is therefore inequitable and an exercise in speculation
that cannot place parties in the position they might otherwise have been in, given so many
variables. Id. Moreover, the IOUs contend that their argument is supported by the fact that:

[n]o stay was sought or obtained of: (i) BPA’s decision to enter into and perform
the REP settlement agreements; (ii) BPA’s adopting or implementing its (WP-02
or WP-07) power rates; (iii) BPA’s disbursement of funds under the REP
settlement agreements; or (iv) FERC’s confirmation and approval of the WP-02
or WP-07 rates.

Id.

The OPUC similarly believes the Lookback remedy is prohibited retroactive rulemaking. The
OPUC notes that ratemaking is a legislative function, rather than a judicial one:

A judicial inquiry investigates, declares and enforces liabilities as they stand on present or past
facts and under laws supposed already to exist. That is its purpose and end. Legislation, on the
other hand looks to the future and changes existing conditions by making a new rule, to be
applied thereafter to all or some part of those subject to its power. The establishment of a rate is
the making of a rule for the future and therefore is an act legislative not judicial in kind[.]

OPUC Br., WP-07-B-PU-02, at 3, citing Prentis v. Atlantic Coast Line Co., 211 U.S. 210, 226
(1908) (emphasis by the OPUC). The OPUC points out that Congress has stated that BPA’s
rates are rules, and that the record for review of a final determinations regarding rates “shall be
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supported by substantial evidence in the rulemaking record required by section 839¢(i) of this
title.” 1d. citing 16 U.S.C. 8 839¢(i) (emphasis by the OPUC).

Based on its reading of the cases, the OPUC concludes that the ratemaking scheme embodied in
section 7 of the Northwest Power Act contemplates that rates will be set prospectively,
explaining that the Act provides that the Administrator shall establish rates and that such rates
shall be “revised to recover, in accordance with sound business principles, the costs associated
with the acquisition, conservation, and transmission of electric power.” Id. at 4, citing

16 U.S.C. § 839¢(a)(1). Because the Lookback Proposal is retroactive rulemaking and BPA has
no express Congressional authorization to engage in retroactive rulemaking, the OPUC argues
that the Administrator lacks authority to conduct the Lookback analysis. 1d. This is true,
according to the OPUC, even though BPA is responding to a remand order. Id. The OPUC
argues that the Court’s opinion in Bowen stands for the proposition that any authorization for
retroactive rulemaking must be statutory, stating the fact that a court has remanded orders to
BPA does not mean that it can retroactively correct errors identified by the court in absence of
statutory authority authorizing a retroactive correction. Id. Finally, the OPUC argues that a
Lookback remedy is inappropriate because the WP-02 rates became final when approved by
FERC. Id. at5. The OPUC states that an agency may make reparations orders for a rule that
never became final, but FERC’s approval of the rates divests the Administrator of that authority
because the rates become “final” at that point. Id.

BPA respectfully disagrees. As noted earlier, FERC’s approval of BPA'’s rates based on its
limited scope of review, as outlined in section 7(a) of the Northwest Power Act, does not make
BPA'’s rates final. The statute authorizing FERC’s limited review states only that the rates “shall
become effective” upon FERC review, not that the rates are vested with any finality. 16 U.S.C.
8 839¢e(a)(2). FERC reviews BPA’s power rates only for cost recovery purposes and has no
power to review other substantive and legal challenges to the rates. If FERC’s review made
BPA'’s rates final, and therefore unreviewable by the Administrator after a subsequent judicial
ruling, the result would be to divest the Ninth Circuit of its jurisdiction over the rates by creating
a situation where BPA would be unable to address the Court’s rulings because to do so would
run afoul of the supposed “finality” created by FERC’s approval. The result would be that
parties litigating ratemaking issues in the Ninth Circuit and prevailing on those issues would be
thwarted with respect to receiving a remedy and would essentially be left in the same place they
were prior to the litigation.

To the contrary, BPA’s rates are not, and cannot be, considered final (except for purposes of
judicial review) if a timely petition for review of them has been filed with the Ninth Circuit
Court of Appeals. To suggest otherwise, after years of litigating the propriety of the WP-02 rates
in the Ninth Circuit, makes little sense. FERC’s approval simply marks the point at which
BPA'’s rates become a “final action,” subject to judicial review pursuant to section 9(e) of the
Northwest Power Act. 16 U.S.C. § 839f(e). Consequently, the WP-02 rates are still not final
because they were found to be legally defective and remanded by the Ninth Circuit Court of
Appeals.

Moreover, BPA disagrees with the OPUC’s and the 10Us’ assertion that any ability to conduct
retroactive ratemaking must be expressly granted by Congress. The general prohibition in the
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absence of Congressional authorization, relied upon by the OPUC and the I0Us and described in
Bowen, is not applicable in this situation. The Ninth Circuit, in a case involving the ability of the
Social Security Commissioner to make adjustments to Supplemental Social Security Income
(SSSI) benefits based on changes in a recipient’s monthly income, noted that “[a]lthough the
Court in Bowen ... indicated only how retroactive rulemaking would ‘generally’ be received, the
logic of the Court’s decision clearly rests on an absolute bar against an agency’s retroactive
rulemaking absent statutory authority.” Newman v. Apfel, 223 F.3d 937, 942 (9th Cir. 2000)
(emphasis added). Nonetheless, the court went on to distinguish Bowen — where the agency
initiated the effort to apply rules retroactively — from cases such as Livermore v. Heckler,

743 F.2d 1396, 1405 (9th Cir. 1984), another Social Security benefit dispute where the court
ordered “recalculation of benefits erroneously calculated as well as prospective implementation
of the correct [rule].” The agency had the authority to make retroactive corrections in response
to a judicial determination because “[t]he capacity of the courts to order retroactive relief has
never been questioned.” Newman, 223 F.3d at 942 (emphasis added). For this reason, the Ninth
Circuit upheld the district court’s determination that “the Commissioner’s discharging a judicial
order to make Newman whole would not require the Commissioner to promulgate retroactive
regulations in the way that the Court contemplated in Bowen.” Id. (emphasis added).

Thus, “administrative agencies have broad discretion in fashioning remedies. This is particularly
true when an agency is responding to a judicial remand. Courts have found that an agency can
give effect to a judicial decision by taking action that it could not otherwise take under normal
circumstances.” In the Matter of QualComm Incorporated, FCC Order #FCC00-189, June 8,
2000. The Supreme Court articulated this view in United Gas v. Callery Properties, 382 U.S. at
229 (1965), where it upheld a decision by the Federal Power Commission to issue refunds after a
rate decision had been overturned, despite a previous holding that the Commission “has no
power to make reparation orders.” The Court found instead that, in this instance, “an agency,
like a court, can undo what is wrongfully done by virtue of its order.” Id., quoting Fed. Power
Comm’n v. Hope Natural Gas Co., 320 U.S. 591, 618 (1944). Id. Because the Commission
“could properly conclude that the public interest required the producers to make refunds,” the
Court upheld the action as a proper response to the remand. Id. Even though the Court had
previously held in Hope Natural Gas that the NGA did not provide any statutory authority for
the Commission to make reparation orders, the Court in United Gas held that where the agency’s
order is overturned by the reviewing court “an equitable power to order refunds may fairly be
implied.” Id. at 234 (Harlan, J., concurring).

Other opinions are in accord. The D.C. Circuit has held, for example: “If a successful appeal of
an erroneous FERC decision ... could not be enforced retroactively, a [utility’s] incentive to
vindicate its rights under [law] through judicial review would be similarly diminished. We do
not believe Congress intended [this] result.” Natural Gas Clearinghouse v. FERC,

965 F.2d 1066, 1074 (D.C. Cir. 1992). In a separate case, the Court described the Clearinghouse
opinion as follows: “Clearinghouse involved a FERC order interpreting whether a section of the
Natural Gas Act (NGA) dealing with periodic rate adjustments called for the periodic adjustment
of depreciation expenses.” Pub. Utilities Comm’n of State of Cal. v. FERC, 988 F.2d 154, 162
(D.C. Cir. 1993). There, FERC’s initial order was reversed and remanded. On remand, FERC
adopted a different view and ordered that its new interpretation be applied retroactively to permit
the pipeline company to bill its shippers for “recoupment” payments. Id. Finding that “the NGA
is silent as to the effect of a judicial invalidation of a FERC decision,” the Court applied “the
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general principle of agency authority” to uphold FERC’s authority to order “recoupment of
losses caused by its error.” Clearinghouse, 965 F.2d 1073-74. Similarly, in Pub. Utilities
Comm’n, 988 F.2d at 162-163 quoting Clearinghouse, 965 F.2d at 1074-1075, the Court,
evaluating an “illegal order,” which “induced, even if it did not compel,” a pipeline company to
adopt a “gas inventory charge,” held that FERC on remand had the authority to “order[]
recoupment of losses caused by its errors” to prevent “pipelines [from being] ‘substantially and
irreparably injured’ by FERC errors [leaving] judicial review ... powerless to protect them from
much of the losses so incurred.”

As BPA interprets the Court’s remand in Golden NW, it is clear that, due to the finding in PGE
that the REP Settlement Agreements were contrary to law, the WP-02 rates were defective to the
extent that preference customers were overcharged for REP benefits in excess of the rate ceiling
established by sections 7(b)(2) and 7(b)(3) of the Northwest Power Act. In order to comply with
the remand order, BPA must correct the overcharges to preference customers caused by the
illegal REP Settlement Agreements. Thus, BPA’s choice to adopt a Lookback remedy does not
offend the prohibition on retroactivity described in Bowen. Similarly, contrary to the IOUs’
argument, this result is fundamentally fair. What would be unfair and inequitable would be to
leave the preference customers without a remedy for rates that were found defective as a result of
their legal challenge.

Although the parties have not specifically raised the issue, it is worth noting that the relief BPA
intends to afford the preference customers is not prohibited by the Administrative Procedures
Act (APA). The APA prohibits awards of money damages, but there is no bar to specific relief,
even when it involves return of money wrongfully withheld. A court may not award money
damages in response to a legal challenge under the APA. Provisions of the APA are explicit in
this regard:

A person suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a relevant statute, is entitled to
judicial review thereof. An action in a court of the United States seeking relief
other than money damages and stating a claim that an agency or an officer or
employee thereof acted or failed to act in an official capacity or under color of
legal authority shall not be dismissed nor relief therein be denied on the ground
that it is against the United States or that the United States is an indispensable
party... Nothing herein (1) affects other limitations on judicial review or the
power or duty of the court to dismiss any action or deny relief on any other
appropriate legal or equitable ground; or (2) confers authority to grant relief if
any other statute that grants consent to suit expressly or impliedly forbids the
relief which is sought.

5U.S.C. § 702 (emphasis added).

In spite of the statutory bar on awards of money damages under the APA, the courts are able to
award specific relief, which can include ordering repayment of money that a petitioner is entitled
to by statute. As explained in America’s Community Bankers v. F.D.I.C., 200 F.3d 822

(D.C. Cir. 2000):
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[Wi]here a plaintiff seeks an award of funds to which it claims entitlement under a
statute, the plaintiff seeks specific relief, not damages. See e.g., Bowen, 487 U.S.
at 901, 108 S. Ct. 2722; Maryland Dep’t of Human Resources, 763 F.2d at
1446-1448; National Ass’n of Counties v. Baker, 842 F.2d 369, 373 (D.C.
Cir.1988); Aetna Cas. & Sur. Co. v. United States, 71 F.3d 475, 478-79 (2d
Cir.1995); Dia Navigation Co. v. Pomeroy, 34 F.3d 1255, 1266-67 (3d Cir.1994).
In the present case, Bankers maintains that the statutory scheme, as it was for the
fourth quarter of 1996, required the FDIC to provide for a FICO assessment
refund in the revised assessment schedules promulgated in December 1996. If
Bankers is correct that the FDIC violated its statutory obligation by adopting
revised assessment schedules which permitted an overcharge, then under
established and binding precedent, Bankers’ claim represents specific relief within
the scope of 5U.S.C. § 702, not consequential damages compensating for an
injury. That the FDIC no longer possesses the precise funds collected is not
determinative of this analysis.

Id. at 829-830. America’s Community Bankers also provides support for providing refunds
prospectively over a period of time, as BPA is determining it will do in returning any Lookback
overcharges to the preference customers:

[E]ven if we were to order a refund in this case, no transfer of funds would be
necessary to follow our command. At oral argument, the FDIC conceded that it
had the authority to offset Bankers’ members’ future FICO assessments by the
amount of any refund this court might order. In other words, if we found for
Bankers on the merits, we could order the FDIC to give them a credit against
future FICO assessments as opposed to a cash refund of past assessments.
Bankers agreed that such a remedy would be functionally equivalent to the relief
it seeks. These concessions render the FDIC’s cash position both practically and
legally irrelevant. For these reasons, we hold that the remedy sought by Bankers
does not constitute money damages. Thus we have power under 5 U.S.C. § 702
to consider the merits of Bankers’ claim.

Id. at 831. In sum, crediting public preference customers for their past overpayments would be
restoring money to the preference customers that was taken due to an agreement that is not in
accordance with law. Providing such credits would be providing specific relief and would not
violate the APA’s prohibition on the payment of money damages.

Nor does BPA believe that the preference customers should be deprived of a remedy simply
because no stay was sought, as suggested by the IOUs and others. 10U Br.,WP-07-JP6-01, at 14.
Such logic might have some force in a situation where there was a high probability of irreparable
harm in the absence of a stay, as in a case, for example, where logging or mining was to be
performed, and continued action might create irreversible environmental degradation. In that
situation, a request for a stay might be expected or required. In this instance, however, the
bottom line is that petitioners are entitled to relief. Recompense can be calculated and paid at a
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future time without injury to the parties. Thus, a stay would serve no useful purpose and would
only delay the development and implementation of rates and contracts on an ongoing basis.

Decision

The Lookback remedy does not constitute impermissible retroactive rulemaking.

Issue 5
Whether the Lookback constitutes impermissible retroactive ratemaking.

Parties’ Positions

The WUTC, APAC, and IPUC argue that the Lookback remedy is prohibited retroactive
ratemaking. WUTC Br., WP-07-B-WU-01, at 6-7; APAC Br., WP-07-B-AP-01, at 26-33; and
IPUC Br., WP-07-B-ID-01, at 4-9.

Cowlitz and PPC take the opposing view that BPA’s actions do not involve prohibited
retroactive ratemaking. Cowlitz Br., WP-07-B-CO-01, at 70-71; PPC Br., WP-07-B-JP25-01, at
10-13.

BPA Staff’s Position

BPA Staff noted that whether retroactive ratemaking applies to Federal power marketing
agencies is a legal matter. Forman, et al., WP-07-E-BPA-76, at 3-4. However, Staff’s approach
to respond to the Court’s May and October 2007, rulings does not occur in the typical context in
which retroactive ratemaking issues arise. 1d. Staff is not proposing to adjust rates or bills from
the past and collect or disburse funds from or to customers based on such adjustments; rather,
Staff is rerunning its rate models for the specific purpose of determining the Lookback Amounts
for the 10Us that will be dealt with on a prospective, and not retrospective, basis. 1d. Thisis a
much different procedure than reestablishing past rates and producing new bills for customers.
Id.

Evaluation of Positions

The WUTC notes that retroactivity in ratemaking is generally disfavored in regulatory policy.
WUTC Br., WP-07-B-WU-01, at 6, citing Westerfield, WP-07-E-ID-01, at 9, and Grinberg,

et al., WP-07-E-WA-05, at 17-18. The WUTC distinguishes between the WP-07 rates, as
interim rates subject to change, and WP-02 rates, which it characterizes as permanent rates,
which were not conditioned on the possibility of a refund. 1d. at 6-7. As explained elsewhere,
however, it is only after FERC has approved BPA’s rates for cost recovery purposes that judicial
review of the rates for legal sufficiency and other substantive matters can take place in the Ninth
Circuit. To accept the WUTC’s argument would undermine the purpose of section 9(e) of the
Northwest Power Act and discourage litigants from seeking judicial review because their only
remedy, based on the WUTC’s finality argument, would be prospective in nature. In other
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words, parties could prevail in litigation only to find themselves essentially no better off than
they were prior to the commencement of judicial review.

APAC argues the Court identified a specific error (i.e., inclusion of REP settlement costs in the
WP-02 rates) and the scope of BPA’s authority on remand is limited to correcting that specific
defect. APAC Br., WP-07-B-AP-01, at 29. Further revisions to the rates would run afoul of the
rule against retroactive ratemaking. 1d. APAC states that there are only three exceptions to the
rule against retroactive ratemaking: (1) when parties are on notice a rate may later be modified;
(2) when parties agree to retroactive application of a rate; and (3) when the agency’s earlier order
regarding the rate is reversed on appeal. Id. at 30. Neither of the first two circumstances is
applicable in this case, according to APAC. Id. Preference customers have not agreed to
retroactive application of a revised 7(b) (2) methodology and

[p]rior to the WP-07 [Supplemental] proceeding, BPA had published no notice that the rule
might be changed with respect to its rates for [FY] 2002-2006. Neither the REP settlements nor
the LRASs contemplated any revision of the §7(b)(2) calculation. BPA’s Preference Customers
cannot be said to have received any indication that the §7(b)(2) methodology was tentative. To
the contrary, BPA stated in its June 2001 ROD that the [FY] 2002-2006 PF Exchange rate, which
was based on the existing 87(b)(2) methodology, would be used by the IOUs in the event that the
REP settlements were held illegal.

Id.

The IPUC makes arguments similar to APAC’s. IPUC Br., WP-07-B-1D-01, at 5-9. IPUC states
it is not sound business practice to retroactively increase rates, and the Court requires that
Congress expressly permit such a practice in no uncertain terms. Id. at 5. The IPUC supports
this argument by noting that section 7 of the Northwest Power Act contains no provision for
retroactive ratemaking and concludes that the statute therefore contemplates that rates will be set
prospectively. 1d. at 6. The IPUC also argues that, because FERC reviews BPA’s rates, BPA is
subject to the rule against retroactive ratemaking, which it describes as fundamental tenet of
FERC jurisprudence. Id. The IPUC identifies two exceptions to the rule against retroactive
ratemaking: (1) when parties have notice that a rate is tentative and may be later adjusted with
retroactive effect, or (2) where they have agreed to make a rate effective retroactively. Id., citing
Consolidated Edison Co. of New York, Inc. v. FERC, 347 F.3d 964 (D.C. Cir. 2003).

APAC states that the third exception, which the IPUC does not identify, is potentially relevant to
the situation at hand. APAC Br., WP-07-B-AP-01, at 31. APAC notes that in the event of a
judicial reversal of its rule, an agency may apply the “general principle of agency authority to
implement judicial reversals.” Id., citing Natural Gas Clearinghouse v. FERC, 965 F.2d 1066,
1073 (D.C. Cir. 1992) (per curiam). This principle includes the power to “undo what [was]
wrongfully done by virtue of [a prior] order.” United Gas Improvement Co. v. Callery
Properties, Inc., 382 U.S. 223, 229 (1965) (emphasis added). Thus, APAC concedes that the
third exception is relevant but dismisses it based on its view that the Court identified a specific
error and BPA’s authority is limited to correcting that specific error, i.e., the establishment of
rates for Preference Customers during 2002-2006 that, in violation of the Northwest Power Act,
included the REP settlement costs in rates for Preference Customers with reference to the
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requirements of section 7(b)(2). Id. at 32. APAC then appears to argue, without providing
specific support, that undoing what was wrongfully done by a prior order is itself a limited
exception to the rule prohibiting retroactive ratemaking. Id. Thus, APAC argues, BPA’s only
option is eliminating the REP settlement costs from the PF Preference rate insofar as those costs
exceed the limit set by the Northwest Power Act, and does not include changing the underlying
section 7(b)(2) methodology used to establish the PF Exchange rates. Id.

As noted in response to the WUTC, BPA’s rates cannot be considered final until judicial review
by the Ninth Circuit has concluded. In this instance, the Court found the WP-02 rates legally
defective. Throughout the period during which this matter was being litigated, all parties were
on notice that the rates were tentative and that they could be subject to change depending on the
outcome of the litigation. Those rates have now been remanded to BPA for corrective action, It
is difficult to understand the logic of parties first availing themselves of the Court’s power to
review BPA’s rates and then arguing, after that review has resulted in a remand, that they had an
expectation of finality in the rates that the Court found to be legally defective at some of the
petitioners’ request.

Thus, while the preference customers did not explicitly agree to retroactive adjustment and
application of a Section 7(b)(2) Implementation Methodology that was necessarily amended to
be consistent with section 7(b)(2), they were most certainly on notice that the WP-02 rates would
not be final until the Ninth Circuit completed its judicial review. Because of that review, BPA
believes it is now required to take certain actions and make certain adjustments to the WP-02
rates, including the revision of one unlawful provision of the then-existing Legal Interpretation
and Implementation Methodology, in order to properly calculate the amount by which preference
customers were overcharged. APAC may disagree with BPA’s methods, but it cannot
reasonably argue that customers had reasonable grounds to rely on the alleged “finality” of the
rates.

In sum, BPA disagrees with APAC’s assessment regarding the limited nature of the exception on
retroactive ratemaking, how the Court’s decisions should be interpreted with regard to the scope
of BPA’s responsibilities pursuant to the Court’s mandate, and ultimately what BPA must do to
create a remedy that puts the parties in the position they would have been in had the error not
been made, which APAC agrees is the “proper remedy.” APAC Br., WP-07-B-AP-01, at 8-9,
citing AT&T Corp. v. FCC, 448 F.3d 426 (D.C. Cir. 2006); Exxon Co. v. FERC, 182 F.3d 30
(D.C.Cir.1999) (additional internal citations omitted). Amending one unlawful provision of the
Implementation Methodology, as explained elsewhere, is necessary to a complete, accurate, and
equitable resolution of the issues surrounding the legally defective WP-02 rates.

In its Brief on Exceptions, APAC concludes that “[t]he Administrator’s decision approving rates
for the WP-02 case is final, and the FERC order approving the rates is also final.” APAC Br.
Ex., WP-07-R-AP-1 at 11. Once an appeal is made to the Ninth Circuit, APAC explains, “the
finality of the rates became conditional, subject to the court’s review.” Id. However, the rates
lose their finality “only to the extent they are rejected or qualified by the Ninth Circuit.” Id.
APAC therefore believes that “[i]f BPA exceeds those limitations and revised more than is
necessary to correct the errors identified by the Court, then BPA’s actions in revisiting the
WP-02 rate determinations are prohibited as retroactive ratemaking.” 1d.
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BPA disagrees. As explained above, BPA does not interpret the Court’s opinions as limiting
BPA’s administrative alternatives on remand. On remand, BPA believes it is necessary to
require some form of retrospective relief. BPA further interprets the remand order as requiring
BPA to put its expertise and experience to bear in determining what issues should be resolved in
order to come to a final conclusion as to the appropriate level of REP benefits and the relief to be
afforded BPA’s preference customers. BPA’s response in this proceeding is, thus, fully
consistent with the Court’s mandate and does not constitute impermissible retroactive
ratemaking.

APAC also quarrels with BPA’s reliance on Central Electric Power Cooperative, Inc. v.
Southeastern Power Administration, 338 F.3d 333,335 (4™ Cir. 2003) (Central Electric). APAC
admits that the court there stated that the “Flood Control Act does not prohibit retroactive
ratemaking by PMAs.” Id at 12. Yet APAC would limit this holding to “specific circumstances
before the court and Commission—surcharges to recover previous deficits.” 1d. In its Brief on
Exceptions, the IPUC makes similar arguments. IPUC Br. Ex., WP-07-R-ID-1 at 2. In making
their arguments, however, neither APAC nor the IPUC provide any case or other authority that
suggests the court’s holding in Central Electric is limited to specific circumstances, or in which a
PMA’s rates were invalidated due to a prohibition on retroactive ratemaking. Nor does APAC
provide any authority that explains why the recovery of REP payments that occurred in the past
and which were declared unlawful by the Ninth Circuit would not be within the scope of the
holding in Central Electric or inconsistent with BPA’s duty under the Flood Control Act to
protect the public fisc. In the final analysis, APAC’s arguments, like those of IPUC, are not
sustainable.

Similarly, APAC relies heavily on what the cases do not discuss, but offers no real explanation
as to why these omissions relate to BPA’s decisions in this proceeding, except for the rather
unremarkable observation that “[t]he cases simply stated a rule from a single application on
limited facts with no additional analysis.” 1d. at 13. Again, however, there is no citation to a
case in which a court has applied the prohibition on retroactive rates to BPA or any other PMA.
BPA is somewhat mystified by the purpose served by APAC listing a number of items not
discussed by the court without articulating a reason why these omissions undermine BPA’s
conclusion that it is not subject, in this instance, to any prohibition on retroactive ratemaking.
The courts have held that PMAs are not prohibited from retroactive ratemaking. The relevant
duty to be considered is not, as implied by APAC, simply to “protect ratepayers.” It is much
broader than that. The PMAs are required to set rates in a manner that will protect the general
public from inappropriately subsidizing activities and facilities that should be paid for by rates
charged to consumers. Imposition of a prohibition on retroactive ratemaking would essentially
ignore this fact.

Attempting to amplify its arguments, APAC analogizes the Flood Control Act to the Federal
Power Act and the Natural Gas Act. Id. at 13. Such analogies are misplaced in this instance.
The Flood Control Act is one of the statutes that govern the ratemaking activities of the PMAs.
The Natural Gas Act and the Federal Power Act regulate private entities. Unlike the
privately-owned utilities, the PMAs have no shareholders from whom to recover past deficits to
the extent that they cannot be recovered from their customers and, ultimately, their consumers.
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Instead, the risk of underrecovery for PMAs and any consequent failure to make timely Treasury
payments can only be allocated to either the customers or the general treasury (i.e., the public
fisc). The Flood Control Act and Central Electric make it clear that the PMAs may not allocate
unrecovered costs to the “public fisc” but instead must recover all costs, regardless of their
nature, through the rates of their customers.

That duty to protect the public fisc is a key point that must be considered as BPA attempts to
rectify the errors identified by the Ninth Circuit.™ That is, pursuant to the authorities cited by
BPA, it must recover the payment of any unlawful benefits to the IOUs and properly allocate the
lawful costs of the REP pursuant to the Northwest Power Act, without creating additional risk to
the “public fisc.” BPA is doing exactly that by calculating the amount of REP benefits that
would have actually been paid in the absence of the REP Settlement Agreements, allocating
those costs appropriately through the section 7(b)(2) rate test, and recovering any overpayments
to the 10Us through deductions to future benefits, creating an ultimate reduction in the amount
paid to BPA by preference customers in derogation of the statutory framework.

The IPUC also argued that BPA cannot adjust the WP-02 rates because they have expired and
been superseded. IPUC Br., WP-07-B-1D-01, at 4, citing Order Approving Rates on an Interim
Basis and Providing Opportunity for Additional Comments, Docket No. EF06-2011-000,

116 F.E.R.C. Rec. 1 61,264 (Sept. 21, 2006). As a result, the IPUC believes the only
“retroactive” relief that the COUs may be entitled to is the refund with interest of the interim
WP-07 rates if these interim rates are determined to be too high. 1d., citing 18 C.F.R. § 300.20
and 18 C.F.R. § 300.21 (stating that BPA must provide refunds to the extent that a rate finally
approved by FERC is less than the interim rate).

As pointed out earlier, however, the fact that BPA is required to provide refunds in one situation
does not lead to the conclusion that BPA is precluded from providing refunds in other situations.
The agency has the authority to make retroactive corrections in response to a judicial
determination because “[t]he capacity of the courts to order retroactive relief has never been
questioned.” Newman, 223 F.3d at 942 (emphasis added).

The IPUC, however, goes on to question whether the Court’s two decisions require BPA to
provide retroactive relief to the prevailing parties in the PGE and Golden NW cases. IPUC Br.,
WP-07-B-ID-01, at 4. The IPUC notes that Golden NW remanded to BPA “to set rates in
accordance with this opinion” and concludes that “BPA should simply proceed to set lawful
rates.” 1d., citing 501 F.3d at 1053. This conclusion is based, in part, on the fact that in neither
case did the Court vacate the BPA rates. IPUC Br., WP-07-B-ID-01, at 4. This argument also
misses the point. Typically, a rule that has not been vacated remains in effect while the agency
addresses a remand order and fashions a new rule to replace the old rule on a prospective basis.
However, in this case, retrospective relief cannot be precluded on that basis. In situations where
an order is not vacated, the courts have looked at two factors to determine whether the equities
favor the preclusion of retrospective relief. In Hawaii Longline Ass’n v. National Marine

1 Of course, BPA must adhere to all legal requirements, whether found in the Flood Control Act or BPA’s other
authorizing statutes. However, in analyzing whether BPA is subject to a prohibition of retroactive ratemaking, the
Flood Control Act’s mandate to “protect the public fisc” is of great importance.
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Fisheries Service, 299 F. Supp.2d 7 (D.D.C. 2003), the court stated the general rule applicable
to remand without vacatur: A court may remand without vacatur where “there is at least a
serious possibility that the [agency] will be able to substantiate its decision, given an opportunity
to do so, and when vacating would be “disruptive.”” Radio-Television News Directors Ass’n v.
FCC, 184 F.3d 872, 888 (D.C. Cir.1999) (citing Allied-Signal, 988 F.2d at 151) (emphasis
added) (alteration in original).

In this instance as well, retrospective relief is not prohibited. Certainly, correcting BPA’s errors
has created disruption, but this legal error must be rectified regardless of the disruption it may
cause. Moreover, vacating rates that expired by their own terms would essentially be a
meaningless exercise since the rates were no longer being used to support BPA’s power sales
activities, but that does not mean the rates were ever “final” in the legal sense. Rates are final
actions pursuant to section 9(e) of the Northwest Power Act. 16 U.S.C. 8 839f(e). As such, if
the final action is challenged in the Ninth Circuit, it cannot be considered final until the Ninth
Circuit completes its review and dismisses the challenge. In this case, the Court did not dismiss
the challenge, but found that the rates were legally deficient and remanded for further action
consistent with the Court’s opinions.

Thus, flowing from the foregoing conclusions, the most reasonable way to interpret the Court’s
failure to specifically vacate the rates, consistent with the Court’s other instructions, is to
conclude that it means only that BPA need not re-open the expired WP-02 rates to fix the
problem, but may do so prospectively in future rate proceedings, even if a part of the prospective
remedy includes retrospective relief in the form of the Lookback Amount due to the preference
customers.

Similarly to APAC and WUTC, the IPUC argues that BPA is engaging in retroactive ratemaking,
insisting that a Federal agency must have express statutory authority before it can engage in
retroactive ratemaking or provide a retroactive remedy such as reparations or refunds. 1PUC Br.,
WP-07-B-1D-01, at 5, citing Bowen v. Georgetown University Hospital, 488 U.S. 204 (1988).
The IPUC maintains that IOU customers are not a fungible mass where future customers may be
substituted for past customers to make up for past rate deficiencies. Id., citing Utah Power &
Light Co. v. Idaho Public Utilities Commission, 685 P.2d 276, 285 (Idaho 1984). The IPUC also
quotes Staff recognizing that “residential customers of the IOUs are those who will ultimately
bear the entire brunt of the application of the Lookback Amounts to reduce future REP benefits
paid.” 1d., citing Forman, et al., WP-07-E-BPA-76-CCL1, at 96.

The IPUC also makes much of the fact that section 7(a)(2) of the Northwest Power Act does not
contain explicit language authorizing retroactive ratemaking and that FERC had approved the
rates on a final basis. The IPUC cites a number of FERC cases in support of its positions, but its
arguments nonetheless fall short, and the cases cited are inapposite. This case involves the
regulatory regime under which BPA operates, which includes review by FERC for the limited
purpose of cost recovery, and potential review by the Ninth Circuit. BPA agrees that it is
insufficient to argue that a remedy is prospective merely because recovery of the overpayments
will be collected in the future. 1d. at 9. Nonetheless, the remedy proposed by BPA is an
appropriate response to the Court’s mandate.
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More significantly, and as discussed earlier, BPA is not subject to the prohibition on retroactive
ratemaking. PMAs are “required by the plain language of [the Flood Control Act] to protect the
public fisc by ensuring that federal hydro-electric programs recover their own costs and do not
require subsidies from the federal treasury.” U.S. v. City of Fulton, 475 U.S. 657, 668 (1986). In
Central Electric Power Cooperative, Inc. v. Southeastern Power Administration, 338 F.3d 333,
335 (4th Cir. 2003), the Fourth Circuit reversed the district court’s holding that a “rate schedule
was arbitrary and capricious because it imposed a surcharge on plaintiffs in order to recover
revenue shortages incurred during a prior period.” The appellate court, however, held that “the
Flood Control Act authorizes [SEPA, FERC, and the DOE] to recover such losses and affords
them considerable discretion in structuring rate schedules in order to do so.” Id. The court noted
that “PMAs must sometimes set rates specifically aimed at recovering revenue shortages
sustained during prior rate periods” and that “PMAs would be unable to meet the requirements of
the Flood Control Act if they were prohibited from devising rates aimed at addressing
unexpected revenue shortfalls.” Id. at 337. FERC has also specifically endorsed this concept:

The prohibition against retroactive ratemaking contained in the Federal Power Act
does not apply to PMAs, including Southeastern, that operate subject to a
different statutory and regulatory scheme. Indeed, the Flood Control Act 1944, as
amended, 16 U.S.C. 8825s (1988), and the relevant regulations, including
Department of Energy Order RA 6120.2 at 4-5, expressly allow costs not
recouped in one time period to be recovered in another, later time period so as to
ensure recovery of both the costs of producing power and [recovering] the Federal
investment.

Southeastern Power Admin., 55 F.E.R.C. { 1 61,016, 61,045 (1981).

In other situations, FERC has also approved rates that SEPA and SWPA have designed to
recover revenue shortfalls incurred under previous rate schedules. Southwestern Power
Admin.,18 F.E.R.C. 11 61,052, 61,088 (1982); Southeastern Power Admin., 23 F.E.R.C.

11 61,403, 61,895 (1983). Thus, the IPUC’s reliance on FERC cases involving regulation under
the FPA and NGA is unavailing. See, e.g., OPUC Br., WP-07-B-PU-02, at 7, citing especially
Columbia Gas Transmission Corp. v. FERC, 895 F.2d 791 (D.C. Cir. 1990) (NGA had no
provision allowing FERC to waive filed rate doctrine).

Like APAC, IPUC revisits this issue in its Brief on Exceptions. In its Brief on Exceptions, IPUC
faults BPA'’s conclusion that BPA’s proposed Lookback is not subject to the prohibition on
retroactive ratemaking and the filed rate doctrine. IPUC Br. Ex., WP-07-R-ID-1 at 1. IPUC
argues that the cases cited by BPA in support of its conclusion “have all been premised upon the
presence of unanticipated additional costs leading to revenue shortages.” Id. IPUC contends the
decisions are grounded upon review of “exemptions” from the rule against retroactive
ratemaking and the filed rate doctrine. Id. After reciting the facts of Central Electric, IPUC
concludes that the PMA in that case was permitted to deviate from the rate schedule designated
in its power supply contract because a severe drought created river conditions that forced the
PMA to make separate power purchases in order to honor its power supply contracts. Id.
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According to IPUC, this is unlike the factual posture of BPA’s current rate proceeding because
the present Lookback proposal is not imposing “a ‘surcharge’ in order to recover certain
unanticipated costs,” but is rather a “full-scale recalculation of the REP benefits already awarded
to 10Us during the 2002-2006 rate period as part of its WP-07 supplemental proposal.” Id. citing
DROD at 15. This, according to IPUC, is unrelated to any duty under the Flood Control Act of
“recovering revenue shortages” but is “concerned solely with extracting past REP benefit
amounts already awarded to its [BPA’s] IOU customers and reapportioning them amongst its
preference customers.” Id.

IPUC goes on to claim that “BPA’s Lookback approach does not coincide with any demonstrated
need by BPA ‘to ensure recovery of both costs of producing power and recovering the Federal
investment.” Id. at 3, citing Southeastern Power Admin., 55 F.ER.C. 11 61016, 61045 (1991).

In this vein, IPUC concludes that BPA’s payment to IOUs of REP benefits found to be illegal by
the 9™ Circuit does not create a “revenue shortage or revenue shortfall,” nor is BPA “presented
with unanticipated or additional costs associated with the 2000 REP Settlement Agreements for
which BPA must recover or risk not being able to make its Treasury Payment on time.” 1d.
Instead, the instructions in PGE and Golden NW “merely invalidate BPA’s determination of
which customer group should bear those costs.” 1d., citing DROD at 15.

The central problem with IPUC’s analysis is that it fails to recognize that the REP Settlement
Agreements were adjudged to be contrary to law, and therefore payments pursuant to those
agreements are contrary to law. The purpose of this proceeding is, in part, to determine the level
of REP benefits that participating I0Us were legally entitled to and make sure that they receive
lawfully authorized benefits. BPA does not construe the Central Electric decision as the court
proscribing a limited exemption under the Flood Control Act from the rule prohibiting
retroactive ratemaking to only “protecting the public fisc,” in cases where a “surcharge” is being
imposed to address “unanticipated costs” that create a “revenue shortfall.” Indeed, as the court
stated in footnote 2 of the Central Electric decision:

Plaintiffs also argue that the surcharge constitutes illegal retroactive ratemaking. We need not
decide whether the surcharge constitutes ‘retroactive’ ratemaking, however, because such
ratemaking is not prohibited by the Flood Control Act.

338 F.3d at 338 (citing Southeastern Power Admin., 55 F.E.R.C. 1 61,045). Consistent with the
Central Electric decision, BPA is not restricted by the prohibition against retroactive ratemaking
in addressing an unanticipated event, i.e., the Court’s determination that the REP Settlement
Agreements are contrary to law.

The remand order requires BPA to take actions to remedy a violation that occurred in the past
and which has financial implications for the future. BPA must provide the preference customers
with recompense to the extent that the PF rate was inflated due to improper REP payments. BPA
must also collect, insofar as possible, overpayments that were made in derogation of statute.
These facts, regardless of how they are characterized implicate BPA’s duty to protect the public
fisc, as required by the Flood Control Act and reinforced by Central Electric. BPA has been
remanded its rates by the Court to set consistent with the Court’s opinion. That alone compels
the conclusion that BPA is not subject to a prohibition on retroactive ratemaking as BPA must
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correct for the misallocation of cost it made in the past and the allocation of cost it will make in
the future. The fact that BPA is not recovering costs through a *“surcharge” or that its situation is
not identical to the one addressed in Central Electric, strikes BPA as irrelevant. BPA'’s actions
are nonetheless consistent with the Flood Control Act and the holding in Central Electric.

IPUC also believes that BPA has no basis to argue that “its actions fall under the mandate found
in Section 5 of the Flood Control Act of 1944 “to protect the public fisc’ while it currently
possesses $1.5 billion in its reserve account.” 1d. at 3. BPA’s reserve account, IPUC notes, is
available to cover risk and “is set aside in order to ensure that BPA meets its one-year Treasury
Payment Probability (TPP) Standard goal of 97.5%.” 1d. Accordingly, IPUC concludes that
BPA'’s actions are “inapposite” to the “aforementioned SEPA cases” and then provides an
incomplete citation to a FERC decision that it claims stands for the proposition that PMASs can
avail themselves of this protection [i.e., exemption from the retroactive ratemaking prohibition
and filed rate doctrine] “only in cases where they propose to implement rates that are the ‘lowest
possible consistent with sound business principles and will generate sufficient revenues to pay
the cost of producing the power and repay the Federal investment with interest in a timely
manner.” Id. at 4 (citation omitted). According to IPUC, BPA does not “merit” this protection
because the problem being addressed “is of its own making and does not require that it collect
additional revenues in order to meet those costs.” I1d.

BPA finds the IPUC’s arguments misplaced for several reasons. First, BPA is in the process of
setting rates that conform to all legal requirements, as it is required to do. This includes, but is
certainly not limited to, the requirement that rates be the lowest possible consistent with sound
business principles and will generate sufficient revenues to pay the cost of producing the power
and repay the Federal investment in a timely manner. See 16 U.S.C. § 832¢; 16 U.S.C. § 825s;
16 U.S.C. § 838g; and 16 U.S.C. 8839e(a)(1). Whether or not the problem being addressed “is
of [BPA’s] own making,” BPA is subject to the same legal requirements, including protection of
the public fisc. Thus, BPA does not understand why it would not “merit” the protection
described by IPUC.

Second, IPUC apparently misapprehends the role of BPA’s financial reserves, risk mitigation,
and TPP standards. It is true that BPA begins each rate period with some amount of financial
reserves. These reserves are typically available to pay costs associated with future events that
are presently unknown or whose costs are too indefinite to calculate with certainty. Such events
can truly be considered “risks.” To the extent that BPA’s risk analysis shows that reserves are
not sufficient to capture these costs, BPA includes in its rates an additional amount of Planned
Net Revenues for Risk. Among other things, these work together to support BPA’s TPP goals.
If BPA were to refund unlawful REP payments through cash reserves, that would mean Planned
Net Revenues for Risk would need to be increased, or some other action taken, in order to
maintain a TPP Standard of 97.5%. Thus, because BPA’s TPP is implicated, IPUC is mistaken
to conclude that resolution of this issue does not give rise to BPA’s duty under the Flood Control
Act to protect the public fisc.

Finally, BPA does not believe it is appropriate to consider a known past overpayment of REP
benefits, which is subject to reasonably accurate calculation, as a risk. The term “risk” should be
reserved to refer to known or unknown future events that might increase BPA’s financial risk but
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which cannot be calculated with certainty. In this instance, BPA is collecting a past
overpayment that has been calculated with reasonable certainty. Thus, collecting the
overpayments through future rates, decrements, and/or credits, rather than exposing BPA to
increased financial risk by using its reserves, is the proper course in this instance.

IPUC also argues that BPA has been inconsistent in the way it defines “retroactive.” IPUC EX.
Br., WP-07-R-ID-1, at 4. IPUC notes that BPA concluded in the DROD that the “Lookback
Proposal does not have retroactive effect, in the legal sense, because it does not ‘render unlawful
... an act lawful at the time it was done.” Id. citing DROD at 28, quoting Ralis v. REF/FL Inc.,
770 F.2d 1121, 1127 (D.C. Cir. 1985). IPUC also rightly notes that the DROD indicated that
BPA'’s interpretation of the PGE and Golden Northwest decisions compels it to institute “some
sort of retrospective relief.” Id. citing DROD at 22. Based on these two statements, IPUC
questions how BPA *“can admit on the one hand that it has fashioned a retrospective remedy and
argue on the other that said remedy ‘does not have a retroactive effect [in the legal sense].”” Id.

Perhaps BPA’s DROD was not entirely clear in this regard and some clarification of BPA’s
position may be in order. The problem seems to lie in the manner in which BPA originally
attempted to draw a distinction between retroactivity that is prohibited or inappropriate and
retroactivity which is not. BPA tried to point out that while it was compelled to provide
retroactive relief, DROD at 21, the current proposal is not prohibited retroactive ratemaking
because it does “render unlawful ... an act lawful at the time it was done.” DROD at 28, citing
Ralis. Instead, execution of the REP Settlement Agreements was an “unlawful” act at the time
the agreements were consummated. PGE, 501 F.3d 1009. BPA is not now rendering them
“unlawful” through its actions. They were unlawful at the outset. Thus, even if BPA were
subject to the general prohibition on retroactive ratemaking, remedying such an unlawful act
does not fall within the scope of the general prohibition against retroactive ratemaking. Perhaps
it would be somewhat clearer to say that the Lookback can be considered temporally retroactive,
but it is not legally impermissible due, in part, to the fact that the REP Settlement Agreements
were adjudged to be unlawful.

IPUC also disagrees with BPA’s conclusion that the 2000 REP Settlement Agreements are void
ab initio and that, therefore, the prohibition on retroactive ratemaking could not be offended
because there is “no past transaction or consideration to which a new duty or disability could
attach.” Id. at 4-5, citing DROD at 28. Instead, IPUC argues that the Court did not void the
Agreements but “chose to simply grant the petitions, rule that the ‘settlement agreements’
entered into between BPA and the 10Us are inconsistent with the NWPA, and remand the case
with an instruction that BPA ‘set rates in accordance with this opinion’.” Id. at 5, citing Golden
Northwest, 501 F.3d at 1053; PGE, 501 F.3d at 1037.

Again, perhaps BPA should have been clearer as to the basis for its conclusion that the contracts
are void ab initio. The general rule is that a contract which is found to be contrary to law is
essentially void ab initio and unenforceable: “Without a doubt, contractual provisions made in
contravention of a statute are void and unenforceable, and an agent acting ultra vires cannot bind
the federal government.” California v. United States, 271 F.3d 1377 (Fed Cir. 2001); See, e.g.,
Federal Crop Ins. Co. v. Merrill, 332 U.S. 380, 68 S. Ct. 1, 92 L. Ed. 10 (1947). While the
Court in PGE and Golden NW did not expressly hold the settlement agreements to be void
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ab initio, the Court’s finding that the agreements are inconsistent with statute produces the same
result. The Ninth Circuit held the Settlement Agreements to be inconsistent with sections 7 and
5 of the Northwest Power Act. Clearly then, the Court’s invalidation of the REP Settlement
Agreements is predicated on a statutory violation. As such, the case is governed by Supreme
Court precedents of Mississippi Valley Generating Co., 364 U.S. 520 (1961) and Acme Process
Equip.Co., 385 U.S. 138, 146 (1966), where the Supreme Court invalidated and refused to
enforce agreements due to a violation of statute. Thus, while the Court in Golden NW did not
expressly hold the settlement agreements to be void ab initio, the Court’s finding that the
agreements are inconsistent with statute produces the same result.

Cowlitz and PPC view the issue differently than the parties already discussed. Cowlitz and PPC
claim it is settled law that an agency may establish revised rates in response to judicial review of
its order establishing excessive rates and make those new lawful rates retroactive as of the date
of the prior order. Cowlitz Br., WP-07-B-C0O-01, at 70, citing United Gas Improvement Co. v.
Callery Properties, Inc., 382 U.S. 223, 229 (1965); Natural Gas Clearinghouse v. FERC,

965 F.2d 1066, 1073 (D.C. Cir. 1992) (per curiam). PPC Br., WP-07-B-JP25-01, at 10-13.
Beyond that, however, Cowlitz takes issue with how Staff proposes to collect overpayments to
REP participants. Cowlitz first points to the Ninth Circuit’s power to vacate rates and order
refunds, including retroactive refunds: although the Ninth Circuit has never discussed the details
of how BPA should respond if legal errors are found in its rates, the Court has repeatedly
rejected efforts to direct BPA by mandamus with respect to assertedly illegal rates on the
grounds, among other things, that the Court can vacate entire rate proceedings and “order refunds
for any overcollections by BPA.” Cowlitz Br., WP-07-B-CO-01, at 70, citing Public Utilities
Comm’nv. FERC, 814 F.2d 560 (9th Cir. 1987) and Oregon Public Utilities Comm’n v. BPA,
767 F.2d 662, 630 (9th Cir. 1985). Cowlitz also maintains that the Ninth Circuit has declared
that its authorities include “retroactive refunds.” Id. at 71, citing Public Utilities Comm’n,

814 F.2d at 561.

Cowlitz claims further that Staff’s sole justification for not providing refunds for the

FY 2002-2006 period is the statement that “our remedy is following the typical ratemaking
paradigm of making only prospective changes.” Cowlitz Br., WP-07-B-C0O-01, at 70, quoting
Forman, et al., WP-07-E-BPA-76, at 6. Cowlitz claims that this approach is wrong and that a
purely prospective remedy has all the vices about which the OPUC and the IPUC complain: the
longer it takes to restore the funds, the less likely the actual victims are made whole from the
recipients of the unlawful collections. 1d., citing, e.g., Tr. 110; id. at 114; see also
WP-07-E-JP17-01-CC1, at 41.

BPA views its responsibility under the remand order differently. BPA is not, as Cowlitz seems
to imply, providing a “purely” prospective remedy. A purely prospective remedy would be one
in which BPA fails to account for the overpayment of REP benefits during the FY 2002-2006
period and instead moves forward by developing future rates in accordance with the Court’s
opinion. BPA, however, is conducting a Lookback, which accounts for overcharges to
preference customers during the FY 2002-2006 period. The remedy for those overcharges will
occur in the future, as would any such remedy.
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Cowlitz’s complaints seem more related to the manner in which Staff has proposed to implement
the remedy; i.e., over an extended period of time as Lookback Amounts are recovered from the
I0Us. Cowlitz seems to want immediate “refunds.” BPA, however, does not believe that such a
remedy would be equitable, if extracted somehow from the IOUs, or in keeping with BPA’s
business objectives and cost recovery responsibilities, if sourced, for example, from BPA'’s
operating reserves. BPA determines, as explained elsewhere, that offsetting credits against
future REP benefits is a more equitable means of recapturing the overcharges to preference
customer from the FY 2002-2006 period.

PPC also argues that complying with the Court’s order is not prohibited retroactive rulemaking:

The requirement that actions be final before they are subject to judicial review necessarily means
that review will be after the fact. Given that “final rate determinations” under section 7 of the
Act are among the matters expressly subject to the Ninth Circuit’s jurisdiction, and that legal
challenges cannot possibly run their course before proposed rates take effect, there would be no
way for the court to carry out Congress’s intent unless it had the power to remedy,
retrospectively, BPA rate determinations that contravene the provisions of the Act.

PPC Br., WP-07-B-JP25-01, at 10. BPA fundamentally agrees with this perspective. As the
PPC puts it, parties who argue that BPA is engaging in prohibited retroactive ratemaking are
saying, in effect, that no matter how illegally BPA may have acted in setting its power rates,
BPA'’s error is preserved perpetually in its rates and the most the Ninth Circuit Court of Appeals
may do is admonish BPA not to engage in such misbehavior in the future. 1d. PPC essentially
argues, therefore, that BPA’s proposal is “not retroactive ratemaking.” 1d. at 10-11.

BPA agrees, but for somewhat different reasons. First, as has been discussed at length earlier, it
is important to note that under the relevant case law, BPA and the other PMAS are not subject to
a prohibition on retroactive ratemaking, due to the cost recovery requirements of the Flood
Control Act, as well as BPA’s other enabling legislation. Moreover, the law does not forbid
agencies from imposing costs or creating rates in response to past events as long as the legal
consequences are in the future and not the past. The Lookback takes into account past over or
underpayments, but that does not raise retroactivity concerns because BPA’s actions do not
attach new legal consequences to past events. BPA only intends to remedy a legal violation (i.e.,
entering into the invalidated REP Settlement Agreements) that occurred in the past by attaching
altered consequences (i.e., remedying the resulting overcharges to preference customers) to
future events (i.e., debits against future REP benefits).

PPC also states that the rule against retroactive ratemaking does not bar changes to a rate when
the parties are on notice that the rate is provisional and may change in the future. Id. at 10,
citing, e.g., NSTAR Elec. & Gas Corp. v. FERC, 481 F.3d 794, 801 (D.C. Cir. 2007); Sithe New
England Holdings, LLC v. FERC, 308 F.3d 71, 78 (1st Cir. 2002); Natural Gas Clearinghouse v.
FERC, 965 F.2d 1066, 1075 (D.C. Cir. 1992) (per curiam). PPC explains further that the rule
against retroactive ratemaking does not apply in these circumstances because the rule “simply
does not extend to cases in which buyers are on adequate notice that resolution of some specific
issue may cause a later adjustment to the rate being collected at the time of service.” 1d., citing
Northwest Pipeline Corp. v. FERC, 61 F.3d 1479, 1490-91 (10th Cir. 1995); accord Alliant
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Energy Corp. v. FERC, 253 F.3d 748, 753-54 (D.C. Cir. 2001); Natural Gas Clearinghouse,
965 F.2d at 1073-1076. In this case, PPC notes that numerous parties from the outset challenged
BPA'’s decision to provide benefits to the IOUs far in excess of BPA’s statutory authority; all
parties were fully on notice throughout the FY 2002-06 rate period that the benefits provided
under the REP Settlement Agreements were not final and could be changed based on the
outcome of the litigation challenging the level of those benefits. Id.

BPA generally agrees with this assessment. As stated in part above

Because a timely challenge was brought to FERC’s approval of the WP-02 rates,
all parties were on notice that the rates had still not undergone review by the
Ninth Circuit and, from that standpoint, they were not approved on a final basis
and might have to be revised as the result of a Ninth Circuit order...

Parties cannot now be heard to argue that they had some expectation of finality or reasonably
relied on the finality of the rates as a legal stratagem for hamstringing BPA’s review of those
rates in response to the Ninth Circuit’s orders, which explicitly declared the rates to be
defective... The rates are simply not final ... until the Ninth Circuit reviews them for legal
sufficiency. Thus, customers have no basis to argue that they reasonably relied on the rates
being fixed.

See Section 2.7.C. Thus, it cannot be reasonably suggested that parties lacked adequate notice of
a potential change in rates.

IPUC and APAC challenge this conclusion in their Briefs on Exceptions. IPUC tries to revive
the notion that the IOUs did not have adequate notice that their benefits under the REP were
subject to change. IPUC Ex. Br., WP-07-R-ID-1, at 6. After reciting the facts of Exxon Co.,
U.S.A.v. FERC, 182 F.3d 30,49 (D.C. Cir. 1999), IPUC concludes that since the I0Us did not
receive a warning like the one in Exxon, the 10Us, utility commissions, and consumers “thus
lacked ‘adequate notice’ that the WP-02 rates were subject to change.” 1d. at 6. In this
connection, IPUC makes the observation that “the parties were not involved in an ongoing
settlement of any issues pertaining to the WP-02 rates, much less a remand order and subsequent
proceeding.” Id. In support of this contention, IPUC argues that BPA’s reliance on Natural Gas
Clearinghouse v. FERC, 965 F.2d 1066 (D.C. Cir 1992) is “misplaced because the case is clearly
distinguishable upon its facts.” Id. In that case, IPUC concludes, “the parties were clearly on
notice that the rates could be subsequently adjusted depending on the outcome of the pending
proceeding.” Id. at 7. The case is inapposite to the situation here because, IPUC argues,
“[p]arties to this case had no notice that the rates were not “final’ because no party sought a stay
of the WP-02 rates.” Id.

As discussed above, because a timely challenge was brought to FERC’s approval of the WP-02
rates, all parties were on notice that the rates had still not undergone review by the Ninth Circuit
and, from that standpoint, they were not approved on a final basis and might have to be revised
as the result of a Ninth Circuit order. Nor does BPA believe that IPUC improves its argument by
relying on a provision in the Settlement Agreement which states that any cash payments and
monetary benefits paid to the IOUs “shall be retained” by the I0Us in the event that the contract
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were found to be void, unlawful, or unenforceable. 1d. at 7-8. IPUC leaps to the conclusion that
this provision illustrates that the IOUs and BPA “did not contemplate that any legal challenge
would necessitate a change in rates.” Id. In fact, the existence of the provision shows exactly
the opposite, i.e., that the parties did contemplate that the REP Settlement Agreements were
subject to further review in the Court of Appeals, which could rule that the Agreements were
void, unlawful, or unenforceable. Thus, to argue that the parties lacked adequate notice that the
rate could be changed is completely untenable.

It should be noted further that there is no indication that either BPA or the REP participants
intended the cited passage to mean that it would be proper for the 10Us to retain any payments
that were contrary to law. Any such interpretation of the provision would be an agreement to
participate in an illegal act, which would similarly be void ab initio. To the extent that the
parties intended for the I0OUs to receive and retain a legally proper amount of benefits, the
provision is consistent with what BPA is attempting to determine in this proceeding.

Finally, IPUC once again resurrects the notion that the WP-02 rates were final because FERC
approved them, thereby providing a basis for reliance on the finality of the rates after FERC
approval. This argument totally distorts the statutory scheme under which BPA'’s actions are
reviewed. While IPUC insists that BPA “strains credulity” in this regard and refers to the
“paucity of law” in support of BPA’s “novel and legalistic distinction”, it is IPUC that apparently
fails to understand the statutory review process, not BPA. Id. IPUC offers the following
analysis:

Congress has granted FERC final confirmation and approval authority over BPA rates submitted
for approval under section 7(a) of the Northwest Power Act. See 16 U.S.C. § 839¢(i); 16

U.S.C. § 839f(e)(4)(D) (“rate determinations pursuant to section 7 shall be deemed final upon
confirmation and approval by [FERC].)”; see also 18 C.F.R. § 300.21. ... “A “final action’ under
the Regional Act exists when a decision made by the BPA is not subject to any further review by
the BPA or the Federal Energy Regulatory Commission (FERC).” City of Seattle v. Johnson,
813 F.2d 1364, 1367 (9" Cir. 1987).

Id. at 8-9. IPUC’s analysis is wrong. As pointed out previously, FERC’s approval of BPA’s
firm power rates is limited to a very narrow cost recovery standard. DROD at 5. The statute
nowhere says that BPA’s rates are “final” after this narrow review. Instead, it says the rates are
“effective” upon FERC’s review. 16 U.S.C § 839¢(a)(2). The fact that the rates are “deemed”
final after that review is not relevant to the legal finality of the rates, but rather marks the point at
which the rate determination becomes a “final action,” which speaks to the completion of the
administrative steps that must precede any legal challenges in the Ninth Circuit pursuant to

8 9(e) of the Northwest Power Act. 16 U.S.C. 839f(e)(5). In other words, a challenge in the
Ninth Circuit is not cognizable when the Administrator issues his final ROD in a rate case. In
the establishment of rates, such a challenge must await a threshold determination by FERC that
the rates are sufficient to assure Treasury repayment and are based on total system costs. Once
that determination is made, a party wishing to challenge has 90 days to challenge the rates in the
Ninth Circuit. There, the Court can and does address legal and substantive concerns related to
BPA'’s rates, including review of FERC’s cost recovery finding and matters over which FERC
has absolutely no authority.
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To suggest that the rates are final when there has been no review of these issues defies logic,
particularly when parties have filed petitions in the Ninth Circuit challenging a final action.
Thus, BPA’s position is not a “novel and legalistic” distinction, nor does it lead to an illogical
result. IPUC’s position would, by contrast, lead to the absurd result of essentially negating the
Ninth Circuit’s power to order changes to any rate, current or expired, and would essentially
reduce the Court’s role to an advisory opinion. Parties could thwart any remand of the rates by
essentially arguing, as IPUC does, that the rates are “final” once FERC determines they will
recover BPA’s costs. Thus, despite the fact that the judicial review scheme is clearly articulated
in the Northwest Power Act, parties would essentially be immune to any retroactive adjustments,
in IPUC’s view, because they are not adequately put on notice that the Ninth Circuit is
empowered to determine whether rates are arbitrary, capricious, or otherwise inconsistent with
applicable law and to order BPA to take appropriate remedial action to correct its errors.

Like IPUC, APAC also argues that parties did not receive adequate “notice that the 8 7(b)(2)
methodology was subject to modification.” APAC Ex. Br., WP-07-R-AP-1, at 14. In support of
its conclusion, APAC argues that “the Ninth Circuit’s ruling affects only that discrete rate and
does not authorize the wholesale revision of the PF Exchange Rate and its retroactive
redetermination.” 1d. APAC asserts that the authorities relied on by BPA are inadequate
because “they deal with situations where rates were suspended and then permitted to go into
effect ‘subject to refund following a hearing concerning their ...lawfulness.” Id. at 14-15, citing
Oxy USA, Inc. v. FERC, 64 Fd.3 679, 686 (D.C. Cir. 1995).

As explained previously, BPA does not read the Ninth Circuit’s remand order as narrowly as
posited by APAC. Indeed, BPA believes that its actions are fully consistent with the orders in
PGE and Golden NW and the statutory scheme that governs review of BPA’s actions. That
statutory review is designed so that BPA develops its rates pursuant to section 7(i) of the
Northwest Power Act. 16 U.S.C. § 839¢e(i)(1). Thereafter, the rates are submitted to FERC for a
determination of whether they are sufficient to recover BPA’s costs and are based on total
system costs. 16 U.S.C § 839e(a)(2). As previously indicated, FERC has no authority to review
the rates for legal sufficiency. It has no authority to apply standards garnered from industry
practices established by the Federal Power Act or the Natural Gas Act. Its sole authority is to
confirm that the rates are sufficient to recover costs based on total system costs. Id. The statute
does not state that FERC’s review is final. Instead, it states that “the final decision of the
Administrator shall become effective on confirmation and approval of such by the Federal
Energy Regulatory Commission pursuant to subsection (a)(2) of this section.”

16 U.S.C. 8 839¢(i)(6). As a matter of simple logic, then, it cannot reasonably be asserted that,
based on this extremely limited review, the rates are “final” to the extent that the parties are not
on notice that the rates may be required to be modified in the future as a result of further review.
The statute makes this clear, explicitly stating that, once FERC confirms the rates for cost
recovery, they become a final action subject to review in the Ninth Circuit pursuant to section
9(e) of the Northwest Power Act.

Of course, if no one files a petition challenging the rates within the 90 day window established
for such challenges, then the rates become final. In this instance, however, such challenges were,
in fact, timely filed. Because the prevailing parties to the litigation had sought review of the
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REP Settlement Agreements, and the cost allocations emanating therefrom, it also follows that
the petitions implicated BPA’s application of the section 7(b)(2) rate test and the 1984 ASC
Methodology, which further implicate the proper rate levels for preference customers and
residential exchange participants. From all of this, it follows that parties were on sufficient
notice that BPA might be required to take the actions embodied in this Record of Decision.
Arguments to the contrary cannot be sustained.

In its Initial Brief, PPC notes too that nothing in the rule against retroactive ratemaking trumps
BPA'’s obligation to comply with the Golden NW Court’s remand. 1d. at 11. Instead, PPC
argues that an administrative agency may undo what was wrongfully done by virtue of a prior
order. Id., citing United Gas Improvement Co. v. Callery Properties, Inc., 382 U.S. 223, 229
(1965). PPC also states that BPA has a duty where refunds are found due, to direct their
payment at the earliest possible moment consistent with due process. Id. at 230, quoting FPC v.
Tennessee Gas Transmission Co., 371 U.S. 145, 155 (1962); see also Consolidated Edison Co. v.
FERC, 347 F.3d 964, 972 (D.C. Cir. 2003) (agency must ordinarily provide full refunds);
Indiana & Michigan Elec. Co. v. FPC, 502 F.2d 336, 339 n. 8 (D.C. Cir.1974), cert. denied,
420 U.S. 946 (1975) (refunds in response to remand do not violate rule against retroactive
ratemaking).

BPA believes this argument goes more to the issue of retroactive rulemaking rather than
retroactive ratemaking, both of which need to be considered in this case. Although retroactive
rulemaking generally requires explicit Congressional authorization, BPA noted earlier that is not
always the case because, as the Ninth Circuit has held,”[t]he capacity of the courts to order
retroactive relief has never been questioned.” Newman, 223 F.3d at 942 (emphasis added). In
this instance, BPA is required to engage in retroactive review in order to correct the deficiencies
in the WP-02 rates identified by the Ninth Circuit. For this reason, the Ninth Circuit upheld the
district court’s determination that “the Commissioner’s discharging a judicial order to make
Newman whole would not require the Commissioner to promulgate retroactive regulations in the
way that the Court contemplated in Bowen.” Id. (emphasis added).

BPA finds itself in a similar situation. As BPA understands the Court’s order, the remand in
Golden NW is clear that, due to the finding in PGE that the REP Settlement Agreements were
contrary to law, certain cost allocations made in establishing the WP-02 rates were defective to
the extent that preference customers were overcharged for REP settlement benefits in excess of
the rate ceiling established by sections 7(b)(2) and 7(b)(3) of the Northwest Power Act. In order
to comply with the remand order, BPA must correct the overcharges to preference customers
caused by the illegal REP Settlement Agreements. Staff’s Lookback proposal is a fair and
reasonable means of accomplishing that objective.

Decision

The Lookback construct does not constitute impermissible retroactive ratemaking. BPA is not
subject to a prohibition on retroactive ratemaking due to the cost recovery requirements of the
Flood Control Act as well as BPA’s other enabling legislation. The Lookback does not raise
retroactivity concerns because BPA’s actions do not attach new legal consequences to past
events, but instead seeks to remedy an act that was unlawful at the time it occurred.
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2.6.3 Reopening and Supplementing the Administrative Records

Issue 1

Whether BPA may supplement the WP-02 and WP-07 rate proceeding records with additional
evidence and arguments in order to calculate the overcharges to the COUs.

Parties’ Positions

The 10Us, though not conceding that BPA should conduct the Lookback, appear to agree with
BPA'’s decision to revisit the WP-02 rate record. 10U Br., WP-07-B-JP6-01, at 149-150. The
I0Us note that material changes of circumstances occurred between when BPA issued the
WP-02 ROD on May 19, 2000, and when BPA would have decided the section 7(b)(2) rate test
issues in 2001, requiring BPA to revisit the section 7(b)(2) rate test and recalculate the

PF Exchange rate. 1d.

APAC, WPAG, and PPC generally oppose BPA’s proposal to revisit the rate record. APAC Br.,
WP-07-B-AP-01, at 26-28; APAC Br. Ex., WP-07-R-AP-01, at 15; WPAG Br.,
WP-07-B-WA-01, at 6-7; WPAG Br. Ex., WP-07-R-WA-01, at 8-9. PPC Br.,
WP-07-B-JP25-01, at 29-32; PPC Br. Ex., WP-07-R-PP-01, at 18. These parties generally argue
that BPA should calculate the overcharges to the COUs using the existing WP-02 record only.
Id.

In its Brief on Exceptions, Canby takes issue with BPA’s statement that the IOUs would have
objected to the adoption of CRACSs, claiming that there is nothing in the record from that time
that “supports that assertion.” Canby Br. Ex., WP-07-R-CA-01, at 11. Canby also argues that
BPA has exceeded its discretion by reopening and considering supplemental information in this
proceeding. Id.

Cowlitz took no position in its brief, but generally approved of the approaches advocated by
APAC and WPAG. Cowlitz Br., WP-07-B-CO-01, at 67-68.

The WUTC argues that BPA should compare only the forecast REP benefits and the forecast
REP Settlement Agreement benefits used in the WP-02 rate record to determine the overcharges
to the COUs. WUTC Br., WP-07-B-WU-01, at 10-12.

BPA Staff’s Position

BPA Staff noted that the WP-02 rates and rate record were fundamentally flawed and must be
supplemented to properly calculate the overcharge of REP benefits in the COUSs’ rates. Burns,
et al., WP-07-E-BPA-53, at 7. REP benefit costs are determined using three components: a
utility’s ASC, BPA’s PF Exchange rate, and the utility’s exchange load. 1d. The WP-02 rate
record is defective because it does not have this information. Id. First, the WP-02 record has
only dated forecast ASC and load data, which would not have been used to calculate actual REP
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benefits during the WP-02 rate period. Id. Second, the PF Exchange rate developed in the
WP-02 rate proceeding was fundamentally flawed because it did not reflect the significant
changes in market prices and loads that occurred subsequent to the completion of the May 2000
rate proposal. 1d. Had the REP Settlement Agreements not been executed in the fall of 2000,
BPA would have adjusted the base WP-02 base rates to reflect these fundamental changes in
prices and loads instead of adopting the Cost Recovery Adjustment Clauses (CRACSs). Id.
These adjustments must be made to accurately calculate the amount of REP benefits that would
have been collected in rates had the REP Settlement Agreements not been executed. Id.

Evaluation of Positions

A The WP-02 Rate Record and BPA’s Basis for Considering Supplemental
Information

As described above, the Court’s decisions in PGE and Golden NW concluded that BPA had
improperly allocated the costs of BPA’s unlawful 2000 REP Settlement Agreements to BPA’s
preference customers. To respond to these decisions, Staff proposed a four-step process that
began with a determination of the amount of REP settlement costs that were charged to BPA’s
preference customers under BPA’s WP-02 rates for FY 2002-06 and WP-07 rates for

FY 2007-08. Bliven, et al., WP-07-E-BPA-52, at 11-12. Staff then proposed to compare these
costs with the REP benefits the I0Us would have received during those periods under the REP in
the absence of the REP settlements. Id. Staff then calculated the difference between the two
cases and proposed to recover the overcharges from the 10Us and return them to BPA'’s
preference customers. Id.

Determining the amount of REP benefits the IO0Us would have received in FY 2002-2006,
however, is not a simple matter. Id. at 2. BPA must have three key pieces of information to
calculate the lawful amounts of IOU REP benefits for FY 2002-2006: the IOUs’ respective
eligible exchange loads; the IOUs’ respective ASCs; and the PF-02 Exchange rate. 1d. at 3. The
difference between an IOU’s ASC and the PF Exchange rate is multiplied by the IOU’s
residential load to determine REP benefits. 1d. BPA must have these three components to
properly calculate the REP benefits that the IOUs would have received in the absence of the REP
Settlement Agreements. Id.

As noted in the previous section, the Court remanded the WP-02 rates to BPA with the direction
to “set rates in accordance with this opinion.” Golden NW, 501 F.3d 1037, 1053 (9th Cir. 2007).
While the Court held that BPA’s fish and wildlife cost assumptions were not supported by
substantial evidence, the Court did not directly address whether BPA could supplement the
record with additional evidence and arguments when considering the REP aspects of its decision
on remand.™ Id. The Court noted, though, that in setting rates BPA must, at a minimum,
“know(] its costs, or, at the very least, ... estimate[] them ‘in accordance with sound business
principles.”” Id. The Court also stated that BPA’s forecasts must be based on “realistic
projections ... that accurately reflected the information available at the time rates were set and
the cost recovery mechanism adopted.” Id. 1053. While this discussion was addressing the

12 BPA responds to parties’ issues with respect to the fish and wildlife aspect of the Court’s remand in section 8.12.
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particulars of BPA’s fish and wildlife costs, this direction is equally applicable in the context of
the REP. In addition to this guidance, it is a well established principle of administrative law that
if a Court has not given explicit instructions to an agency on whether to reopen an administrative
record, agencies generally have discretion to determine whether the existing record is sufficient
to dispose of the remand issue. See Eastern Carolinas Broadcasting v. FCC, 762 F.2d 95,
102-103 (D.C. Cir. 1985). An agency’s decision on whether to reopen the record will be
reviewed by the Court under an abuse of discretion standard. Cooley v. FERC, 843 F.2d 1464,
1473 (D.C. Cir. 1988); City of Anaheim v. FERC, 941 F.2d 1234, 1247 (D.C. Cir. 1991).

In view of the Court’s guidance in Golden NW and the discretion afforded an agency to consider
the sufficiency of the record, BPA evaluated the WP-02 rate record to determine whether it had
the necessary information to calculate the REP benefits the IOUs would have received in the
absence of the REP Settlements. This review revealed that the WP-02 record alone was not
sufficient and that it would have been patently unreasonable to rely solely on it. To begin, the
WP-02 rate record did not have the necessary IOUs’ ASC or exchange load data to estimate the
appropriate level of REP benefits. When developing the WP-02 rates, BPA used forecasts of the
I0Us’ ASCs to set rates for the FY 2002-2006 period. Boling, et al., WP-07-E-BPA-83, at
32-33. These forecasts were based on ASCs filed by the 10Us from the mid-to-late 1990s.
Boling, et al., WP-07-E-BPA-57, at 5. While these ASCs were the best information BPA had
available for rate setting, they could not be used to determine the amount of REP benefits the
I0Us would have received but for the REP Settlement Agreements. Bliven, et al.,
WP-07-E-BPA-52, at 18-19; see also Section 7, ASC Reforecasts and Backcasts. REP benefits
are based on the difference between each IOU’s filed ASC and BPA’s PF Exchange rate,
multiplied by the utility’s exchange load. Bliven, et al., WP-07-E-BPA-52, at 16. No IOU filed
ASCs with BPA from FY 2002-2006 because the REP Settlement Agreements did not require
these filings. Id. Yet, had the IOUs not signed these agreements, and instead participated in the
traditional REP through an RPSA, the I0OUs would have made ASC filings with BPA pursuant to
the 1984 ASC Methodology. Id. BPA must have these ASCs in order to reasonably estimate the
likely REP benefits that would have been paid for the FY 2002-2006 period. Id. at 16-17. Since
the WP-02 rate record develops rates based on forecasts, it did not have these vital ASC filings,
which would have been made throughout the FY 2002-2006 rate period. Staff proposed to fill
this gap in the rate case record by calculating annual ASCs for each IOU in a manner that
approximates the ASC determinations that would likely have been made, consistent with the
1984 ASCM, had the 10Us submitted ASC filings during FY 2002-2006. Manary, et al.,
WP-07-E-BPA-61, at 2-3; see also Chapter 7.

Furthermore, while the WP-02 rate record did have a calculated PF Exchange rate, this rate was
fatally defective in two ways. First, it was developed using a rate design feature that the Court in
Golden NW specifically found illegal. Although at the time the WP-02 rates were being
developed BPA expected the REP Settlement Agreements to be signed, BPA could not be certain
this would occur. Burns, et al., WP-07-E-BPA-53, at 4. BPA thus established rates in its WP-02
rate proceeding in order to allow implementation of either the REP or the REP Settlement
Agreements. Id. In order to establish rates for each alternative, BPA developed its proposed
rates in two steps: a Rate Design Step and a Subscription Step. Id. In the Rate Design Step,
BPA used its normal practice of forecasting costs, loads, and revenues. Id. In this step, BPA
assumed the 10Us would elect to participate in the REP. Id. Also in this step, BPA conducted
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the section 7(b)(2) rate test. Id. The rate test triggered, causing BPA to allocate the 7(b)(3)
trigger amount to non-preference rates, including the PF Exchange rate. 1d. This established the
PF Exchange rate for use in implementing the REP. Id. Because BPA did not expect the IOUs
to sign RPSAs to implement the REP, issues affecting the section 7(b)(2) rate test and the 7(b)(3)
trigger amount did not receive great scrutiny due to the expectation that the PF Exchange Rate
would not be used to establish 10U REP benefits. Id.

BPA, however, still needed to establish rates reflecting the IOUs” expected election to execute
the REP Settlement Agreements. Id. at 3-4. The Residential Load (RL) Firm Power rate was
necessary to implement the power sales portion of the Agreements. 1d. Therefore, BPA
performed the Subscription Step to set rates to recover the costs of implementing the settlements.
Id. The Subscription Step removed the costs of the REP and replaced them with the costs of the
REP Settlement Agreements. Id. It is this latter step that the Golden NW Court found contrary
to the Northwest Power Act.

Second, the PF Exchange rate in the WP-02 proceeding was developed using fundamentally
flawed market price and load data. Shortly after completion of the WP-02 Final Proposal in
May 2000, which established the PF Exchange rate, BPA’s financial position began to
deteriorate as a result of the West Coast energy crisis, coupled with the return of much more
COU loads than expected. Burns, et al., WP-07-E-BPA-53, at 5. This undermined the basis for
all of the rates determined in the WP-02 Final Proposal and threatened BPA’s ability to recover
its costs through rates as required by the Northwest Power Act. Id. Market prices climbed
dramatically and unpredictably, due in part to lack of resource additions and market
manipulation in the California market. 1d. BPA requested a stay of FERC’s review of BPA’s
WP-02 Final Proposal rates in order to determine how to respond to these unprecedented
conditions. 1d. On August 3, 2000, Administrator Judi Johansen sent a letter to BPA’s
customers and rate case parties asking their advice on how to correct BPA’s rates. Id. BPA’s
customers wanted to strengthen the Cost Recovery Adjustment Clause (CRAC) rather than
modify base rates. Id. BPA took this advice and filed an Amended Rate Proposal in November
2000 that provided for a more robust CRAC. Id.

Unfortunately, BPA was in one of the worst water years on record, causing conditions to
continue to deteriorate, and it was clear that even BPA’s amended proposal was not sufficient to
ensure the recovery of BPA’s costs. Id. at 5-6. BPA requested a further stay of FERC’s review
of the WP-02 Final Proposal rates and immediately began additional discussions with parties. 1d.
There were two basic options: (1) the adoption of modified CRACS, or (2) revising BPA’s base
rates by reflecting the changed conditions in revised studies. 1d. Through further discussions,
and based on the circumstances at that time, BPA and parties agreed to leave the WP-02 Final
Proposal rates in place and instead implement a set of three CRACs and a Dividend Distribution
Clause (DDC), which BPA included in its WP-02 Supplemental Rate Proposal (WP-02
Supplemental case) in February 2001. Id. At the conclusion of the supplemental hearing, BPA
filed its revised rates with FERC in July 2001. Id.

Heavily influencing BPA’s decision to develop adjustment clauses rather than revise base rates
in its WP-02 Supplemental case was the fact that the I0Us had already signed the REP
Settlement Agreements. Forman, et al., WP-07-E-BPA-76, at 11. The IOUs could not
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participate in the REP Settlement Agreements and the REP because the REP Settlement
Agreements required the 10Us to collectively choose one or the other. 1d. Since the IOUs had
signed the settlements, they would be purchasing power at the RL rate and receiving financial
benefits, not exchanging power at the PF Exchange rate under the REP. 1d. Therefore, the
adoption of adjustment clauses that would have dramatically increased the PF Exchange rate was
of no consequence to the residential consumers of regional IOUs. Id. This made it easier for
BPA to decide to use adjustment clauses as the manner in which to respond to increased loads,
drought conditions, and high and volatile market prices. Id. In the absence of the REP
Settlement Agreements, however, the consequences of that decision would have been very
different. 1d. The base PF Exchange rate would have been adjusted by the CRACS to reach
levels of about $90/MWh, effectively eliminating the REP for all six 10Us for the entire WP-02
rate period. Id. at 10. The 10Us obviously would have seriously opposed this type of adjustment
if their REP benefits depended upon the PF Exchange rate. 10U Br., WP-07-B-JP6-01, at
149-150. But again, since the REP Settlement Agreements had been executed by this time, a
high PF Exchange rate would not have been a material consideration.

Following the Court’s decisions in PGE and Golden NW, BPA considered whether the PF
Exchange rate, developed from the base WP-02 rate record, could be used to calculate the
rightfully due amount of REP benefits. In light of the above history, BPA determined that it
would be inappropriate to use the PF Exchange rate established in the first portion of the WP-02
rate case for purposes of reconstructing REP benefits. This PF Exchange rate had been
established using costs, loads, and market prices that were fundamentally flawed. Forman, et al.,
WP-07-E-BPA-76, at 7. These rates could not have been approved by FERC and could not have
been charged to the preference customers or the IOUs had BPA not adopted the comprehensive
CRAC construct in the supplemental proceeding. In the absence of the REP settlements,
however, the dramatic changes in loads and market prices would have affected the
implementation of BPA’s section 7(b)(2) rate test and the establishment of the PF Exchange rate,
which in turn is used to establish REP benefits. 1d. at 10-11. Using these flawed rates to
establish the REP benefits would distort the underlying REP results and thereby not reflect the
best estimate of the overcharges to the COUSs. It would also be counter to the Court’s guidance
that when setting rates, BPA must at least “know[] its costs, or, at the very least, that it estimates
them “in accordance with sound business principles’”, and that BPA’s forecasts must be based on
“realistic projections ... that accurately reflected the information available at the time rates were
set and the cost recovery mechanism adopted.” Golden NW, 501 F.3d at 1053.

To remove these defects, Staff proposed to return to the winter of 2000 and spring of 2001,
during the West Coast energy crisis, and assume that instead of adopting CRACs, BPA would
have recalculated base rates. Burns, et al., WP-07-E-BPA-53, at 7. This period was chosen
because it was during these months that BPA faced its pivotal decision to either retain its flawed
base rates and adopt CRACSs or reopen the rate record and revise base rates. In a scenario
without the REP Settlement Agreements, BPA strongly believes it would not have adopted
CRACs. Instead, BPA believes it would have adjusted base rates with the new load, market
price, and REP information that was, or would have been, available during the same period in
which the WP-02 Supplemental Proposal was developed. Id. at 8. Had BPA proposed to revise
its base rates in the winter of 2000 and spring of 2001, the scope of the WP-02 Supplemental
proceeding would have been much broader, and BPA would have had to address certain critical
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section 7(b)(2) implementation decisions. BPA believes making those decisions now and
affording an opportunity to the parties to respond to those decisions in this proceeding is both
necessary and fundamentally fair. Without this supplemental information, BPA will be unable to
respond to the Court’s remand in Golden NW because it cannot reasonably determine, based on
the existing record, what the appropriate amount of REP benefits would have been without the
REP Settlement Agreements.

B. The WP-07 Rate Record and BPA’s Basis for Considering Supplemental
Information

The WP-07 rates have yet to be finalized by FERC, and therefore, have yet to be litigated before
the Court. Nevertheless, BPA recognizes that because the WP-07 rates contain the same legal
errors discussed in the Golden NW decision, the WP-07 rate record must be reopened and the
rates revised. Thus, as part of this proceeding, Staff has proposed to supplement the WP-07 rate
proceeding record with additional information to correct for the errors in the WP-07 rates. In
reopening the WP-07 proceeding, BPA is following the well established principle of
administrative law that an agency may reconsider an interim or even final decision to correct for
known errors. Dun & Bradstreet Corp. v. United States Postal Service, 946 F.2d 189, 193

(2nd Cir. 1991); Alberta Gas Chemicals, Ltd. v. Celanese Corp., 650 F.2d 9, 12 (2nd Cir. 1981)
(every decision-making body, judicial and administrative, has power to reconsider and correct its
own errors); Sudarsky v. City of New York, 779 F. Supp. 287, 298 (S.D.N.Y. 1991), aff’d,

969 F.2d 1041 (2nd Cir.), cert. denied, 506 U.S. 1084 (1992) (agency may reconsider regardless
of whether statute expressly so provides).

Supplementing the WP-07 rate record is necessary because, in addition to removing the legal
errors associated with the allocation of REP Settlement costs, many of the key issues regarding
the level of REP benefits, such as the implementation of the section 7(b)(2) rate test, have not
been fully litigated due to a partial settlement of issues in the case. Bliven, et al.,
WP-07-E-BPA-52, at 6. Specifically, parties to the case initially filed direct cases that included
several issues related to the section 7(b)(2) rate test. 1d. However, prior to the filing of rebuttal
testimony in March 2006, rate case parties proposed settlement on certain issues. 1d. These
discussions led to the Partial Resolution of Issues With Parties (Partial Resolution), an agreement
settling a number of issues in the rate case. Id. See also Evans, et al., WP-07-E-BPA-31;
Wholesale Power Rate Development Study (WPRDS), WP-07-E-BPA-49, Attachment A. While
issues regarding the allocation of REP Settlement costs and the section 7(b)(2) rate test were not
resolved, BPA stated that it would not treat as precedential or binding the resolution of any issue
with respect to the treatment, under section 7(b)(2), of the Mid-Columbia resources,
conservation, uncontrollable events or secondary revenues counted as reserves. Id. at 7; see also
2007 Administrator’s Final Record of Decision, WP-07-A-02, at 10-5-10-6. BPA also concluded
that it was not necessary to decide whether any alleged modeling errors existed. 1d. The I0Us
withdrew their rate test testimony, due in part to their reliance on their REP Settlement
Agreements, which were not affected by the outcome of the rate test. Id.

As a consequence of the Court’s remand in Golden NW, BPA must revisit its implementation of
the section 7(b)(2) rate test in the WP-07 rate case. In this instance, BPA finds that it is both
appropriate and necessary to reopen and supplement the WP-07 rate record to allow parties an
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opportunity to present their challenges to BPA’s implementation of the section 7(b)(2) rate test.
Id. To allow for this, BPA is setting aside the portions of the Partial Resolutions that dealt with
the section 7(b)(2) rate test. Id. at 8. Without the REP Settlement Agreements, BPA believes
parties would have pursued their challenges to BPA’s implementation of the rate test and the
legal interpretation of section 7(b)(2). Id.

C. Response to Parties’ Positions

The 10Us, though not conceding that BPA should conduct the Lookback, appear to agree with
BPA’s decision to revisit the WP-02 rate record. 10U Br., WP-07-B-JP6-01, at 149-150. The
I0Us note that material changes of circumstances occurred between when BPA issued the
WP-02 ROD on May 19, 2000, and when BPA would have decided the section 7(b)(2) rate test
issues in 2001, requiring BPA to revisit the section 7(b)(2) rate test and recalculate the

PF Exchange rate. Id. The I0Us further maintain that if they had not been offered the REP
Settlement Agreements and had instead received REP benefits under section 5(c) of the
Northwest Power Act, they would have vigorously pursued in the WP-02 proceeding the full
panoply of section 7(b)(2) issues, which BPA would have likely decided in 2001. Id.

APAC, WPAG, and PPC generally oppose BPA’s proposal to revisit the rate record. APAC Br.,
WP-07-B-AP-01, at 26-28; WPAG Br., WP-07-B-WA-01, at 6-7; PPC Br., WP-07-B-JP25-01, at
29-32. Cowlitz took no position in its brief, but generally approves of the approaches advocated
by APAC and WPAG. Cowlitz Br., WP-07-B-CO-01, at 67-68.

1. The WP-02 and WP-07 PF Exchange Rates Cannot be Used to Determine REP
Benefits in this Proceeding.

APAC argues that BPA can satisfy the Court’s remand by continuing to apply the PF Preference
rates and PF Exchange rates that were previously adopted for FY 2002-2006. APAC Br.,
WP-07-B-AP-01, at 27. APAC contends that BPA established a rate for entities that wish to
participate in the “traditional” REP program (the PF Exchange rate) for FY 2002-2006, and that
BPA supplemented this decision in 2001, finding that the base rates set in the May 2000 ROD
“remained valid.” Id. at 26-27. WPAG raises a similar argument. WPAG Br.,
WP-07-B-WA-01, at 6-7; WPAG Br. Ex., WP-07-R-WA-01, at 8-9. WPAG argues that BPA is
undertaking an unnecessary exercise by revisiting the rate records from the WP-02 and WP-07
rate cases since these records contain all of the information needed by BPA to comply with the
remand directive of the Golden NW decision due to the legal error made by BPA in both of those
cases. Id. WPAG asserts that in both cases BPA has already determined the PF-02 and PF-07
rates without including any REP Settlement costs. 1d.

BPA does not find these arguments persuasive for several reasons. First, as already described
above, the underlying PF Exchange rate developed in the WP-02 rate case was “fundamentally
flawed” in several respects. For one, it did not reflect the dramatic market changes in the energy
market that occurred after the finalization of the May 2000 proposal. Forman, et al.,
WP-07-E-BPA-76, at 11. APAC attempts to obfuscate this fact by claiming BPA in the WP-02
Supplemental case of 2001 made a finding that the WP-02 base rates “remained valid.” APAC
Br., WP-07-B-AP-01, at 27. The record, however, squarely refutes this assertion. Had the
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WP-02 “remained valid” by the spring of 2001, BPA would have had no need to commence two
supplemental proceedings seriatim to attempt to fix an emergency cost recovery problem.
Market conditions had deteriorated so much during the winter of 2000 that had BPA not
immediately commenced a supplemental proceeding to establish CRACs, BPA would have been
unable to demonstrate cost recovery of the WP-02 rates to FERC. Bliven, et al.,
WP-07-E-BPA-52, at 5. The conclusion to be drawn from BPA’s decision to conduct two
supplemental proceedings after completing the May 2000 proposal is not that the WP-02 rates
were “valid” but, in fact, “unsustainable.”

Second, WPAG’s and APAC’s comments also ignore the fact that the PF Exchange rate in the
WP-02 proceeding reflects the results of the two-part “Rate Design Step” that the Golden NW
Court found illegal. As discussed by Staff, unraveling this defect, when combined with the
flawed market and load data, “is not a simple task.” Forman, et al., WP-07-E-BPA-76, at 7.
Rates are not developed in a vacuum, and adjusting for one assumption has effects on others.

For example, the “Subscription Step” that the Court found in error did more than address REP
Settlement benefits. It also implemented the “Compromise Approach” rates for DSI customers.
Id. The rates that WPAG and APAC urge BPA to recognize in lieu of the Subscription Step
rates did not take the rates to the DSIs into account. As such, the rates resulting from a prior
interim step in the rate setting process were not comprehensive in and of themselves. In order to
properly resolve the overpayment of REP Settlement costs by BPA’s preference customers, BPA
must determine the amount of the REP Settlement benefits provided to the IOUs’ residential
consumers and the amount of lawful REP benefits the IOUs would have received in the absence
of the REP Settlement Agreements. 1d. The only way to answer these questions accurately,
particularly because the determination of REP benefits depends in large part on the proper
establishment of the PF Exchange rate, is to revisit BPA’s WP-02 and WP-07 records and BPA’s
underlying rate decisions. Id. at 7-8. Thus, revisiting BPA’s WP-02 and WP-07 ratemaking is
both appropriate and necessary for this case.

APAC also points out that FERC granted final approval to these rates on July 21, 2003. APAC
Br., WP-07-B-AP-01, at 27. Since these rates were not the subject of appeal and were not
reversed by the Ninth Circuit, APAC concludes they remain the filed rates and are binding and
enforceable. Id. This argument is not persuasive. FERC has limited authority to review BPA’s
rates under the Northwest Power Act. The Commission describes its authority to review BPA’s
rates as follows:

Unlike the Commission’s statutory authority under the Federal Power Act, the
Commission’s authority under Sections 7(a) and 7(Kk) of the Northwest Power Act
does not include the power to modify the rates. The responsibility for developing
rates in the first instance is vested with Bonneville’s Administrator. The rates are
then submitted to the Commission for approval or disapproval. In this regard, the
Commission’s role can be viewed as an appellate one: to affirm or remand the
rates submitted to it for review.

United States Dep. of Energy — Bonneville Power Admin., 104 FERC 11 61,093, 61,334 (2003).
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As this language indicates, the Commission does not review the substantive decisions that lead to
BPA'’s proposed rates, such as BPA’s decision to adopt a particular rate design or whether BPA’s
rate proceeding record adequately addresses the issues presented in the case. Rather, FERC’s
review is limited to ensuring that BPA’s proposal will ensure recovery of BPA’s total costs. In
view of this limited authority, FERC’s interim and final rate approvals only show that BPA’s
rates met the cost recovery standard FERC is statutorily required to evaluate. Further, FERC
approved the whole of BPA’s WP-02 rates, including the June 2001 WP-02 Supplemental
Proposal, not just BPA’s May 2000 Final Proposal. Forman, et al., WP-07-E-BPA-76, at 14-15.
Indeed, FERC likely would not have approved BPA’s May 2000 rate proposal given that the
rates were fundamentally flawed and failed to ensure the recovery of BPA'’s costs as required by
law. Id. Thus, these orders in no way inform whether the WP-02 record is sufficient today to
dispose of the remand issues in this case. Further, while the confirmation and approval by FERC
defines when rates become a “final action” of the Administrator, 16 U.S.C. 88 839f(e)(4)(A) and
839f(e)(4)(D), the final permanence of the rates is not established until petitions to the court of
appeals for the region have been resolved. 16 U.S.C. 8 839f(e)(5). The rates were challenged in
Golden NW, and the Court decided that they were in error. Through its decision in Golden NW,
the Court has remanded the rates to BPA to “set rates in accordance with this opinion.” Golden
NW, 501 F.3d 1037, 1048, 1053 (9th Cir. 2007). The Court itself has determined that the rates
were not final and binding.

APAC also argues that the PF Exchange rate is a “filed rate” that was not remanded to BPA by
the Court. BPA has already addressed APAC’s Filed Rate arguments and the effects the Court’s
remand has had on the WP-02 rates in section 2.6.2 above.

2. BPA’s WP-02 Supplemental Proposal to Adopt Cost Recovery Adjustment
Clauses (CRACs) Did Not Correct Defects in the WP-02 Rates and Rate Record.

APAC argues that when BPA adopted its WP-02 Supplemental proposal in June of 2001, it knew
that the settlement agreements could be challenged and ruled invalid. APAC Br.,
WP-07-B-AP-01, at 28. Despite these pending challenges, APAC contends that BPA chose to
rely on the original rate determinations as the basis upon which to apply the adjustment clauses.
Id. APAC’s observation is beside the point. BPA developed the PF Exchange rate, performed
the 7(b)(2) rate test, and calculated forecast ASC in the May 2000 WP-02 Final Proposal, not the
June 2001 ROD. When BPA was making these key decisions it did not know that the REP
Settlement Agreements would be challenged. Forman, et al., WP-07-E-BPA-76, at 19. The first
REP Settlement Agreements were not signed until late October 2000, well after the publication
of BPA’s May 2000 ROD. Id. Therefore, it would have been impossible for BPA to know that
the REP settlements were under legal challenge. Id. The legal challenges APAC refers to came
after the unprecedented market changes in the winter of 2000 and spring of 2001 occurred, when
BPA and its customers were faced with the pivotal decision to either revise all base rates or
adopt CRACs. Id. Because at this point the I0Us had agreed to receive REP benefits under the
REP Settlement Agreements, BPA did not propose, and the 10Us did not argue, to adjust the PF
Exchange rate. As noted above, influencing BPA’s decision to adopt CRACs was the reality that
the I0Us had already signed the REP Settlement Agreements. Forman, et al.,
WP-07-E-BPA-76, at 11-12. Influencing the I0Us’ decision not to challenge the CRACs was
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the knowledge that their REP benefits were not based on the PF Exchange rate with the CRACs
applied.

In its Brief on Exceptions, APAC argues that the IOUs had the opportunity to file ASCs with
BPA, and BPA had the opportunity to revisit the entire WP-02 rate case record, all before the
first appeals were filed on the REP Settlement Agreements. APAC Br. Ex., WP-07-R-AP-01, at
15. Consequently, APAC argues that the parties had ample opportunity to provide a full record
from which BPA could make the necessary rate determinations assuming the appeal was granted.
Id. On APAC s first point, BPA notes that the IOUs did not have the opportunity to file ASCs
with BPA before the WP-02 rate case or anytime thereafter. Prior to the WP-02 rate case,
several IOUs were operating under an early version of the REP Settlement Agreements, which
did not provide for the filing of ASCs. Boling, et al., WP-07-E-BPA-57, at 4-5. As the WP-02
rate case came to a close, the I0Us were given a choice — they could either sign the REP
Settlements or an RPSA. Bliven, et al., WP-07-E-BPA-52, at 4-5. The 10Us were not given the
option of signing both. Id. Since the REP Settlement Agreements did not require the IOUs to
submit ASCs, there would have been no basis for the 10Us to start submitting ASCs during the
WP-02 rate period. Thus, APAC’s statement that the IOUs had an opportunity to file ASCs is
incorrect. It also entirely ignores a value that a settlement is intended to afford the parties — the
freedom to avoid further litigation on the matter settled.

APAC’s latter point, that BPA could have revisited the WP-02 rate record, fails to acknowledge
that the decision to limit the scope of the WP-02 Supplemental rate proceeding was not
exclusively BPA’s proposition, but the result of a partial settlement agreed to by BPA and a
significant number of its customers. Burns, et al., WP-07-E-BPA-53, at 5; see also 2002
Supplemental Power Rate Proposal, Administrator’s Record of Decision, WP-02-A-09, at
1-14 - 1-15. This supplemental proposal was incorporated into BPA’s staff’s proposal, and
supported by prefiled written testimony and studies. 1d. As noted by Staff in this case, a primary
influence in BPA’s decision to adopt the CRAC approach rather than reopen the WP-02 rate
record was the fact that REP benefits would be established pursuant to the REP Settlement
Agreements. Forman, et al., WP-07-E-BPA-76, at 11. Adopting CRACSs that would have
effectively eliminated the REP because of faulty market and load assumptions would not have
been a reasonable option for BPA (or supported by the I0Us) had the REP Settlement
Agreements not been in place. Id. 11-12. BPA, and presumably the IOUs, agreed to CRACs
because it solved the immediate cost recovery problem without prejudicing the residential and
small farm customers of the IOUs. Id. at 12. However, under the circumstances postulated in
this proceeding, that the REP Settlement Agreements would not have existed, the only
reasonable assumption is that the known defects in the administrative record would have been
addressed to ensure the level of forecast REP benefits was accurate. APAC’s observation that
BPA had an “opportunity” to revisit the record ignores the significant influence that the REP
Settlement Agreements had on BPA’s and other parties’ decision to consider the CRAC
approach.

In its Brief on Exceptions, Canby takes issue with BPA’s statement that the IOUs would have
objected to the adoption of CRACSs, claiming that there is nothing in the record from that time
that “supports that assertion.” Canby Br. Ex., WP-07-R-CA-01, at 11. This alleged “gap” in the
WP-02 record, however, is immaterial. BPA’s assumption that the IOUs would not have gone
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along with the CRACs is based on the logical inference that without the REP Settlement
Agreements, the IOUs would not have remained placidly silent as BPA adopted a rate approach
that effectively eliminated the REP benefits, particularly where the underlying PF Exchange was
based on faulty load, market price, and ASC forecast assumptions. Furthermore, the IOUs have
been very clear in this proceeding that they would have challenged BPA’s decision not to revisit
the WP-02 rate case 7(b)(2) rate assumptions had the REP Settlement Agreements not existed.
I0U Br., WP-07-B-JP6-01, at 149; See also La Bolle, et al., WP-07-E-JP6-08, at 79-80. Thus,
Canby’s argument is not persuasive.

APAC further claims that the rate determinations made in the WP-02 Supplemental ROD in June
of 2001 remain “just and reasonable” for the FY 2002-2006 period except for the inclusion of the
Settlement costs and are not “fundamentally flawed” as argued by Staff and IOU witnesses.
APAC Br., WP-07-B-AP-01, at 27. APAC relies on testimony proffered by its witness that
allegedly demonstrates that the rates set in the June 2001 ROD and the section 7(b)(2) rate test
established in the 2000 final proposal are reasonable and will satisfy BPA’s revenue requirement
obligations. 1d. APAC’s arguments are misplaced. BPA’s rates are not reviewed on a “just and
reasonable” standard as alluded to by APAC, and any reference to such a standard is inapposite
under the Northwest Power Act. Furthermore, APAC’s observation that BPA’s base WP-02
rates in combination with the June 2001 Supplemental proposal were sufficient to demonstrate
cost recovery is irrelevant for purposes of the present inquiry. The WP-02 rates could not have
been approved by FERC unless BPA’s rates covered its costs. The fact that BPA was able to
demonstrate cost recovery, however, does not answer the questions of whether the underlying
WP-02 base rates were properly constructed or what amount of REP benefits should have been
legally included in the COUSs’ rates absent the REP Settlements. APAC’s reliance on the WP-02
Supplemental ROD is, therefore, misplaced.

3. The “Rate Design Step”” and the Annual Forecasts of $48 Million in REP Benefits
in the WP-02 Rate Record and $30 Million in REP Benefits in the WP-07 Rate
Record Do Not Establish the Amount of REP Benefits the IOUs would have
Received Absent the REP Settlement Agreements.

APAC asserts that the WP-02 final proposal set a section 7(b)(2) “rate test ceiling” of

$48 million a year. APAC Br., WP-07-B-AP-01, at 27. APAC contends that when the PF
Exchange base rates are combined with the CRAC adjustments and with “actual” ASCs and
exchange loads (as estimated by BPA), they produce a payout of $46 million a year to the I0Us.
APAC concludes that this suggests the original prospective rate test determination remains
reasonable. Id.

APAC’s reliance on the $48 million REP forecasts in the WP-02 rate case is misplaced for
several reasons. First, as described above, the PF Exchange rate that was used to establish the
$48 million REP forecast was found to be fatally flawed because it did not account for the
significant changes in loads that occurred after the close of the WP-02 record. Foreman, et al.,
WP-07-E-BPA-76, at 16. After the May 2000 ROD, BPA (and the region) learned that BPA’s
load forecast was egregiously in error due to the unanticipated return of over 1,000 aMW of
public agency loads after such loads had previously left BPA service during a period of low
market prices. See 2002 Final Supplemental Administrator’s ROD, WP-02-A-09, at 1-11-1-12.
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Had BPA accounted for this new influx of load in its supplement WP-02 rate proposal, instead of
adopting CRACs, the amount of forecast REP benefits determined by operation of the section
7(b)(2) rate test would have been considerably different than the $48 million assumed in the rate
case.

Second, the WP-02 rate case forecast of $48 million in REP benefits is also defective because it
does not reflect the unprecedented and enormous increases in market prices. Foreman, et al.,
WP-07-E-BPA-76, at 16. BPA’s forecasts market prices are critical to the development of the
forecast of REP benefits. Id. For one, market prices are used to calculate forecasts of the ASC
for the exchanging utilities during the rate period. As noted throughout this document, ASC
forecasts are an integral part of forecasting the costs of the REP in BPA rate proceedings. Id.
The forecast amount of REP benefits are determined by subtracting the PF Exchange rate from a
forecast of the utility’s ASC, and then multiplying the difference by a forecast of the utility’s
exchangeable load. In rate setting, BPA forecasts the ASCs through the rate period, and then
subtracts the PF Exchange Rate from these forecasts to calculate an estimated amount of REP
benefits. These REP benefits are then used to run the section 7(b)(2) rate test and to calculate
base rates, including the PF Exchange rate. When BPA was forecasting the ASCs in the WP-02
rate case, BPA assumed that the IOUs would purchase power from the market to meet its load
growth over the rate period at a price of only $28.1/MWh. Boling, et al., WP-07-E-BPA-57, at
6. By the winter of 2000, however, the prevailing market price forecast was $148 /MWh --
almost five times higher than the market price forecast used in the rate case. Id. Had BPA
adjusted its base WP-02 market price forecast to account for this known defect in the record in
the winter of 2000 or spring of 2001, the resulting forecast ASC would have been generally
higher, especially for FY 2002. Id. at 7. These higher ASCs, would consequently, also raise the
level of forecast REP benefits above the $48 million in annual REP benefits relied upon by
APAC.

Third, the faulty market price forecasts also had a major impact on BPA’s “in lieu” assumption,
which is another critical factor used in determining forecast REP benefits. Under section 5(c)(5)
of the Northwest Power Act, BPA may elect to provide actual power deliveries to the exchanging
utility “in lieu” of exchanging at the utility’s ASC if BPA can obtain power from another source
that is cheaper than the exchanging utility’s ASC. 16 U.S.C. § 839c(c)(5). For example, if
BPA’s PF Exchange rate is $40/MWh and the exchanging utility’s ASC is $60/MWh, BPA
would normally have to pay the difference ($20/MWh) times the IOUs’ exchangeable load.
However, if BPA can buy firm power from another source for $55/MWh, BPA could elect to
actually purchase power and sell it to the utility at the “in lieu” price of $55/MWh, thereby
saving $5/MWh in REP costs. This feature of the Act allows BPA to reduce the costs of the
REP. Doubleday, et al., WP-07-E-BPA-60, at 34. In the WP-02 Final Proposal, BPA assumed a
flat block market forecast of $28.1/MWh. Id. Based on this assumption, BPA forecasted that it
would “in lieu” 50 percent of the exchangeable load as a cost savings strategy. Id. The result of
this strategy was that 50 percent of the forecast exchange load was assumed not to be exchanged
because the $28.1/MWh market rate was less than the forecast PF Exchange rate of
$36.01/MWh. Id. In other words, half of the eligible exchange load of the IOUs was assumed
not to be exchanged in the WP-02 rate record because of the assumption that power could be
purchased at the faulty market rate of $28.1/MWHh. In and around the spring of 2001, however, it
became patently clear that market prices were significantly above the flat $28.1/MWh over five
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years forecast in the WP-02 Final Proposal. 1d. Had BPA revisited the WP-02 rate record, rather
than adopt CRACS, there can be little question that the assumption that 50 percent of the IOU’s
load would be in lieued would have been changed to zero. Boling, et al., WP-07-EB-BPA-57, at
8-9. This change would have resulted in significantly higher forecast REP benefits.

Finally, even if the WP-02 record did not contain these significant defects, it would still not be
appropriate to assume that the REP benefits are “limited” to the $48 million forecast in the
WHP-02 rate case. REP benefits are not based on forecast ASCs. Bliven, et al.,
WP-07-E-BPA-52, at 18-19; see also Chapter 7. Rather, REP benefits are based on the
difference between each 10U’s filed ASC and BPA’s PF Exchange rate, multiplied by the
utility’s exchange load. Id. at 16. However, no 10Us filed ASCs with BPA from FY 2002-2008
because the IOUs had executed the REP Settlement Agreements. Had the IOUs not signed these
Agreements, and had they participated in the REP through an RPSA, the 10Us would have been
making ASC filings with BPA pursuant to the 1984 Average System Cost Methodology

(1984 ASCM). Id. BPA must have these “real time” ASCs in order to reasonably estimate the
likely REP benefits that would have been paid during FY 2002-2008. 1d. at 16-17. Thus, the
WP-02 rate record and (the WP-07 rate record) are incomplete because they both do not contain
the critical “real time” ASCs the IOUs would have been filing with BPA that are essential for
determining the REP benefits that the IO0Us would have received (and what the COUs would
have paid in rates).

In light of these known defects in the record, BPA finds that it is unreasonable to assume in this
proceeding that the $48 million forecast of REP benefits from the WP-02 rate record should
serve as the basis for the IOU’s reconstructed REP benefits. Indeed, using these known
defective forecasts to calculate the REP benefits would be counter to the Court’s guidance that
BPA forecasts be based on the best available information consistent with sound business
principles. Golden NW, 501 F.3d at 1053. This is exactly what BPA is doing by revisiting the
rate record and recalculating the PF Exchange rate and REP benefits using data that were known
at the time and that were based on “sound business principles.” BPA is updating the load and
market price with information that was known at the time. Burns, et al., WP-07-E-BPA-53, at 7.
As noted in the above discussion, these defects would have been corrected in the winter of 2000
and spring of 2001, and as a result, the level of forecasted REP benefits also would have been
significantly different. Moreover, it is very likely that had the REP Settlement Agreements not
been executed by the time of the supplemental WP-02 case, the CRAC approach would not have
been pursued. Burns, et al., WP-07-E-BPA-53, at 7. Because of the REP Settlement
Agreements, though, BPA decided to limit its review to the immediate issue of demonstrating
cost recovery at FERC. Forman, et al., WP-07-E-BPA-76, at 12. It defies common sense and
any sense of real equity to suggest that the WP-02 rate record is now perfectly fine to use as a
basis for calculating REP benefits when, in fact, it was because of the above noted glaring
defects in the record that BPA was forced to commence the WP-02 supplemental proceeding to
consider arrangements to remedy problems with it. Relying on known defective forecasts is not
“in accordance with sound business principles.”

In addition, no party has presented any convincing evidence in this case to suggest that these
defects in the WP-02 rate case were not the primary factor behind BPA'’s decision to revisit the
WP-02 rates in the winter of 2000 and spring of 2001. Even if BPA were to totally agree with
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the parties’ request to use the defective WP-02 rate record, BPA would still need to supplement
the record to develop the “real time” ASCs (referred to as “backcast ASCs” in Chapter 7) the
10Us would have filed with BPA to calculate the rightfully due REP benefits. For these reasons,
BPA finds that the $48 million estimate included in the WP-02 is not a supportable
representation of the REP benefits that the IOUs would have received during the WP-02 rate
period absent the REP Settlement Agreements, and rejects APAC’s and other parties’ arguments
that it must be used.

APAC argues that the forecast of REP benefits of $48 million a year developed in the WP-02
record, when compared to BPA’s backcast ASCs, results in an estimate of $46 million a year of
REP benefits. APAC Br., WP-07-B-AP-01, at 27. APAC concludes that this suggests the
original prospective rate test determination remains reasonable. Id. APAC’s comparison of the
flawed PF Exchange rate to BPA’s backcast ASCs, however, does nothing to prove the validity
of the PF Exchange rate or the $48 million. REP benefits are calculated by comparing three
components: the PF Exchange rate, the IOU’s ASCs, and the IOU’s exchange load. As
discussed in chapter 7, Staff proposed “backcast ASCs” to estimate the latter two of these
components using the 1984 Average System Cost Methodology and utility data that was
available during the WP-02 rate period. See Chapter 7. Comparing these ASCs with the original
PF Exchange rate, as APAC suggests, is inaccurate because the PF Exchange rate still reflects
erroneous load and market prices. The $46 million figure that APAC cites has no meaning since
these defects in the PF Exchange rate must first be corrected. Once the PF Exchange rate is
properly determined, as proposed in this proceeding, then and only then may the backcast ASCs
be compared to the revised PF Exchange rate to calculate the appropriate amount of REP
benefits that would have been recovered in rates.

WPAG argues that when performing the section 7(b)(2) rate test, BPA forecast ASCs for the
I0Us assuming their participation in the REP and established PF Exchange Rates for use in
calculating the REP payments that would be available to the IOUs. WPAG Br.,
WP-07-B-WA-01, at 7. In both the WP-02 and WP-07 rate cases, WPAG contends that BPA
determined that the section 7(b)(2) rate test limited the REP costs that could be included in the
PF-02 and PF-07 rates, which amounts were $48 million per year (or $240 million for the rate
period) for the PF-02 rate, and $30 million per year (or $90 million for the rate period) for the
PF-07 rate. 1d.; see also WPAG Br. Ex., WP-07-R-WA-01, at 8-9, 36. WPAG further explains
that, pursuant to section 7(b)(3), 16 U.S.C. 8 839e(b)(3), BPA then allocated to other adjustable
firm power rates, such as the PF Exchange rate, the REP costs in excess of those amounts that
BPA had determined could be lawfully allocated to the PF-02 and PF-07 rates. Id. Hence,
WPAG concludes that the record in both the WP-02 and WP-07 rate cases contains the
preference customer rate produced by a lawful application of the section 7(b)(2) rate test without
the inclusion of REP Settlement costs. Id. PPC makes a similar argument in its brief. PPC Br.,
WP-07-B-JP25-01, at 29-30; PPC Br. Ex., WP-07-R-PP-01, at 18.

The WUTC urges BPA to reject these arguments. The WUTC argues that the publics’ position
is fundamentally mistaken because BPA’s forecast of REP benefits for purposes of rate design
does not set a cap on actual benefits any more than any other rate case cost or revenue forecast
creates a “cap” on costs or revenues actually experienced over the rate period. WUTC Br.,
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WP-07-B-WU-01, at 14. The WUTC notes that this approach creates a classic “apples and
oranges” comparison. Id.

As explained above in response to APAC’s nearly identical proposal, WPAG’s and PPC’s
proposal is simplistic, unfair, and would provide significant, undeserved benefits to BPA’s
COUs. As explained previously, BPA is comparing the REP benefits the IOUs’ residential
consumers received under the REP Settlements (as adjusted for benefits that should be retained
by the 10Us’ residential consumers) with the lawful REP benefits the I0Us would have received
under the REP in the absence of the REP Settlements. Forman, et al., WP-07-E-BPA-76, at 20.
One cannot rationally assume the IOUs would not have participated in the REP in the absence of
the REP Settlements. Id. Therefore, BPA must ensure that such REP benefits are estimated as
accurately as possible by properly establishing the PF Exchange rate. Id. The PF Exchange rate
established in BPA’s May 2000 Proposal was based on market prices and load assumptions that
were invalid by the winter of 2000 and spring of 2001. Id. at 20-21. BPA’s WP-02 base rates
developed under the Rate Design Step, including the PF Exchange rate, were insufficient to
recover BPA’s costs. Id. WPAG’s argument also ignores the facts. The $48 million is not the
amount included in the PF-02 rate, but the amount in all rates. This amount was not solely borne
by the PF-02 rate, especially not just the PF-02 Preference rate. All of BPA’s rates work
together to collect BPA’s costs, not just one particular rate. Second, the $48 million was the
forecast amount included in rate level determinations; such forecast does not limit amounts that
may be paid, that is, it does not become a cost ceiling. Proposing to use the PF Exchange rate
arising out of a flawed Rate Design Step, which included a flawed section 7(b)(2) rate test,
makes little sense. Finally, the $48 million REP forecast is defective because it is a product of
the faulty market and load assumptions as described in BPA’s response to APAC’s arguments.

WPAG also fundamentally misstates the application of law to BPA ratemaking. WPAG states
that “[p]ursuant to section 7(b)(3), 16 U.S.C. § 839e(b)(3), BPA then allocated to other
adjustable firm power rates, such as the PF Exchange rate, the REP costs in excess of those
amounts that BPA had determined could be lawfully allocated to the PF-02 and PF-07 rates.”
WPAG Br., WP-07-B-WA-01, at 7. This statement is in error because it misstates both the law
and the facts. Section 7(b)(3) does not speak to the allocation of REP costs; it deals with the
allocation of preference rate protection amounts determined under section 7(b)(2). There are no
“REP costs in excess” of the amounts that can be lawfully included in the PF Preference rate. As
of July 1, 1985, section 7 provides for no other source of REP benefits than those lawfully
allowed in all rates in concert, including and foremost the PF Preference rate. It is mathematical
verity that the amount of REP benefits established prior to the section 7(b)(2) rate test, less the
amount of rate protection afforded by the rate test, equals the amount of REP benefits included in
all rates, including the PF Preference rate. No other source of REP benefits exists.

Furthermore, BPA concurs with the observation made by the WUTC that the WP-02 forecast of
REP costs does not set any sort of “ceiling” on the amount of REP benefits that would have been
paid during the WP-02 rate period. See WUTC Br., WP-07-B-WU-01, at 13-14; see also
Chapter 16. As noted previously, the rate case does not establish REP benefits; it establishes the
PF Exchange rate based on a forecast of REP benefits included in the ratemaking process.
Forman, et al., WP-07-E-BPA-76, at 21. Actual payments are based on ASCs determined by
BPA pursuant to the 1984 ASC Methodology, the PF Exchange rate, and the residential loads of
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the participating utilities. Id.; see also Chapter 7. To properly calculate what the IOUs would
have received under the REP, BPA must have approximations of the ASCs the 10Us would have
filed during the WP-02 rate period. Id. Without this key piece of information, BPA would be
establishing the IOUs” REP benefits entirely on ASC forecasts, which is not how REP payments
are determined. Id.

Another problem with relying only on the WP-02 rate case forecast of $48 million (and $30
million in WP-07) is that such an approach would not accurately reflect the amount of REP
benefits the IOUs would have likely received, thereby distorting the repayment that the COUs
are entitled to. This result would undermine BPA’s key objective of calculating the overcharges
as accurately as possible. To calculate the total amount of overcharges, Staff evaluated the
actual costs of the REP Settlement Agreements by looking at the real-time costs the COUs
experienced through CRACs, not the forecasts of REP Settlement Agreements costs BPA
assumed would occur when establishing the base WP-02 rate case. To be consistent, Staff
reconstructed the rightfully due REP benefits using a similar method. That is, Staff used
estimates of real-time ASCs and exchange loads, rather than rely solely on the forecasts of REP
benefits developed in the WP-02 base rate case. By focusing on the “real-time” costs and
benefits of the REP from both the perspective of the COUs and the 10Us, Staff was able to
recreate an “apples to apples” comparison when determining the amount of overcharges to the
COUs. Having symmetry between these two perspectives is absolutely necessary to ensure that
the final Lookback Amounts neither under- nor overcompensate the COUs. This balance,
however, would be seriously tilted in the COUs’ favor if BPA relied on forecast REP benefits
from the WP-02, and then compared this amount to the actual costs of the REP Settlement
Agreements. Under this approach, the IOUs’ reconstructed REP benefits would be “limited” to
the forecast of REP benefits from the WP-02 rate record. At the same time, the COUs would be
entitled to receive as return payments the actual REP Settlement Agreement costs, uninhibited by
the WP-02 rate case forecast of the REP Settlement Agreement costs. BPA does not believe
adopting this “apples-to-oranges” comparison serves the objective of determining the
overcharges to the COUs, nor is a required outcome from the Court’s decisions in Golden NW or
PGE, and therefore rejects this approach.

PPC argues that Staff proposes to remake BPA’s decisions in a way that would allow it to pay
about five times the amount of Residential Exchange Program benefits that it determined were
lawful during 2002-2006. PPC Br., WP-07-B-JP25-01, at 30; PPC Br. Ex., WP-07-R-PP-01, at
19. PPC misunderstands Staff’s proposal and how the REP operates. First, BPA did not
determine in the WP-02 rate case that the “lawful” amount of REP benefits was only

$48 million. As discussed above, the $48 million is a forecast of REP benefits, and as with any
forecast, it may change as a result of the actual operation of the program. REP benefits are paid
based on comparing the filed ASC of the exchanging utility (not the forecast ASC) with the PF
Exchange rate and then multiplying the difference by the utility’s actual exchange load (not the
forecast exchange load). Burns, et al., WP-07-E-BPA-53, at 3. A full discussion of the
operation of the REP as it relates to the ASC filings of the exchanging utilities is provided in
chapter 7 of this Record of Decision. The forecast amount of REP benefits, while a necessary
component of BPA’s rate directives, is not determinative of what REP payments may be made
during the rate period. Second, as already discussed above, the $48 million REP benefit amount
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was determined using a PF Exchange rate that had fundamentally flawed market price and load
data.

WPAG also argues that the difference between the Rate Design Step rate and the Subscription
Step rate in each of the WP-02 and WP-07 rate cases constitutes the amount the Court in the
Golden NW decision identified as being illegally allocated to preference customers. WPAG Br.,
WP-07-B-WA-01, at 8; WPAG Br. Ex., WP-07-R-WA-01, at 9. The PPC makes a similar
erroneous statement, claiming that “BPA has been directed by the Ninth Circuit to give effect to
7(b)(2) as a cap on the amount of REP costs that can be imposed on preference customers ...”
PPC Br. Ex., WP-07-R-PP-01, at 19. These characterizations of the Court’s decision are
mistaken. The Court’s decision in Golden NW states as follows:

By burdening its preference customers with part of the cost of the REP settlement,
BPA “ignored its obligations” under sections 7(b)(2) and (3). Id. at 1036. Our
holding in Portland General Electric is dispositive here: BPA “plain[ly]
violat[ed]” the rule that the rates it charges preference customers must be
calculated “as if ‘no purchases or sales ... were made [under the REP program].’
Id. (quoting 16 U.S.C. 8 839¢(b)(2)(C)).

* * * *

We agree with petitioners Western Public Agencies Group, Public Power Council,
and Public Utility District No. 1 of Grays Harbor that BPA unlawfully shifted
onto its preference customers the costs of its settlement with the 10Us. Their
petitions are granted. ... We therefore remand to BPA to set rates in accordance
with this opinion.

Golden NW, 501 F.3d 1037, 1048, 1053 (9th Cir. 2007).

As the above text makes clear, the Court found that BPA violated the law by not applying the
section 7(b)(2) rate test when it allocated the costs of the REP Settlement Agreements to the
preference rates. The second paragraph finds that BPA “unlawfully shifted” the costs of the REP
Settlement into the preference customers’ rates. The instruction provided to BPA is in the final
sentence, where the Court instructs BPA to “set rates in accordance with this opinion.” As BPA
interprets the Court’s order, BPA is charged with addressing the legal defects in the WP-02 rates
and providing an appropriate remedy. However, the Court did not identify what amount was
overcharged, how to calculate such amount, whether BPA must rely on the existing record and
rates, or whether BPA may consider additional evidence in responding to the remand.
Furthermore, the Court did not hold that only the PF Preference rate be set in accordance with its
opinion. Because all of BPA’s rates work together, BPA cannot reestablish just one rate.
WPAG is, therefore, incorrect in arguing that the Court required BPA to simply use the
pre-Subscription Step rates, and the alleged $48 million, to calculate the overpayments.

The WUTC argues that any proper refund remedy should directly respond to the specific issue
the Ninth Circuit identified; i.e., in the “Subscription Step,” BPA unlawfully shifted to its
preference customers the cost of its REP settlement with the IOUs. WUTC Br.,
WP-07-B-WU-01, at 10. According to the WUTC, such calculation must compare the amount of
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projected REP Settlement benefits BPA actually included in the PF Preference rate in Dockets
WP-02 and WP-07 to the amount of projected REP costs properly allocable to those rates.
(WP-07-E-JP6-12). To make this comparison, the WUTC suggests BPA compare the annual
forecast of REP benefits ($48 million) with the forecast of REP Settlement payments

($69.725 million) developed in the WP-02 rate case. Id. at 11. Using this approach for each year
of the Lookback period results in a total Lookback of $246 million. 1d. at 12. The WUTC
explains that this approach is a direct, consistent, and transparent calculation of the ratemaking
error determined by the Ninth Circuit. Id.

BPA does not disagree that the WUTC’s proposal describes one possible method of calculating
the Lookback Amounts. Unlike the proposals proffered by several other parties, the WUTC
approach relies solely on information from the WP-02 record and does not mix forecast data with
actual data. However, BPA does not agree that this approach is the most appropriate in the
present circumstance. Using only the forecasts of REP benefits and REP Settlement Agreement
costs to determine the Lookback would make sense if BPA had charged only the base WP-02
rates during the FY 2002-2006 period. In reality, however, BPA did not charge these rates alone.
Rather, the COUs were subject to the base rates and the CRACSs developed in the winter of 2000
and spring of 2001. It is worth noting that no jurisdictional review of the CRACs was sought on
the basis that they recovered REP Settlement costs. Most of the costs associated with the REP
Settlement Agreements were ultimately collected through both of these mechanisms. In this
instance, it would not be a sufficient remedy to return only the difference between the forecast
REP benefits and forecast REP Settlement Agreement costs because the COUs were not charged
based only on forecasts.

Additionally, using only the WP-02 rate case forecasts of REP benefits and REP Settlement
Agreement costs to calculate the overcharges would result in Lookback Amounts that are
seriously disconnected from the reality of the REP Settlement Agreement costs that the COUs
actually paid. In developing the Lookback construct, Staff proposed to determine as closely as
possible the overcharges to the COUs. Bliven, et al., WP-07-E-BPA-52, at 11-12. To
accomplish this objective, Staff decided to consider the actual costs of the invalidated portions of
the REP Settlement Agreements as collected in rates through time (and paid to the 10Us), not
simply the costs forecasted in the WP-02 base rates. Id. at 11. The decision to use these costs
was intentional because, as discussed earlier, the underlying WP-02 rate record was based on
several fundamentally flawed assumptions. Relying solely on REP forecasts that are based on
this fundamentally flawed record to calculate the overcharges would undermine BPA’s main
objective of determining as accurately as possible the amount of overcharges to the COUs in this
proceeding.

The WUTC also claims that using its approach results in a total Lookback Amount of

$246 million. WUTC Br., WP-07-B-WU-01, at 12. BPA notes that this is inaccurate because
the WUTC mentions only the financial benefits aspect of the REP Settlement Agreements and
does not taken into account the costs associated with the block power sale under the agreements.
Ingram, et al., WP-07-E-BPA-58, Attachment C, at 1. The annual amount of REP Settlement
benefits forecast in the WP-02 rate proceeding was approximately $142 million. 1d.
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In its Brief on Exceptions, PPC objects to BPA’s arguments that more information is needed to
calculate the rightfully due REP benefits. In particular, the PPC argues that ASC information is
not necessary because “the rate test is unaffected by ASC filing information—a point
demonstrated by the law as well as the fact that BPA indeed ran the fully litigated rate test in the
WP-02 proceeding without the IOUs” ASC filings.” PPC Br. Ex., WP-07-R-PP-01, at 20. This
statement is unpersuasive because it inaccurately describes the operation of the REP, how BPA
sets its rates, and the role that ASCs play in calculating REP benefits.

As described more fully in Chapter 7 of this document, ASCs play a vital part in calculating
BPA'’s rates, particularly in the section 7(b)(2) rate test. When BPA is setting its rates, it
includes forecasts of the exchanging utility’s ASCs to determine the projected costs of the REP.
These projected costs of the REP are subsequently “removed” from BPA’s section 7(b)(2) Case
pursuant to the third assumption in the rate test. See 16 U.S.C. § 839¢e(b)(2)(C). Having accurate
ASC forecasts is, therefore, critical to ensuring that the rate test is properly run and that BPA’s
rates reflect a reasonable estimation of REP costs. Contrary to PPC’s suggestion, BPA did use
ASCs from the 10Us to forecast the IOUs’ ASCs in the WP-02 rate proceeding. While these
ASCs came from filings that were several years old in some instances, it is wrong to suggest that
BPA did not use the IOUs” ASCs when establishing rates in the WP-02 proceeding. From these
filings, BPA projected ASCs for the rate period. The problem that BPA is correcting for in the
record is with the model BPA used to forecast these ASCs over the FY 2002-2006 timeframe.
The model used the same faulty market price information that was used elsewhere in the rate
record. Boling, et al., WP-07-E-BPA-57, at 5-6. As explained before, the forecast ASCs were
set assuming a market price of $28.1/MWh, when in fact the market was much closer to
$148/MWh. 1d. To correct this, BPA proposed to update the ASC forecasts by reflecting the
known market prices at the time in order to run the section 7(b)(2) rate test with accurate
assumptions to produce a PF Exchange rate unaffected by the faulty record information and the
REP Settlement Agreements. Irrespective of which market assumptions are used, though, there
IS no question that BPA used IOU ASC filings to forecast the ASCs in the WP-02 rate case, and
PPC’s assertion stating otherwise is patently refuted by the record in this case.

Finally, even though BPA had a forecast of ASCs to use in its rate model in the WP-02 rate case,
these forecasts ASCs in no way set or cap the ASCs that the 10Us could file with BPA during
the rate period after BPA sets its rates. Under the 1984 ASC Methodology, and the Residential
Purchase and Sales Agreement (RPSA), the IOUs had the obligation to file with BPA a new
ASC filing every time a rate change was filed with the IOUs’ state commissions. As noted in
Chapter 7, the I0Us collectively submitted over 77 retail rate change orders during the FY
2002-2006 period alone. This means that the IOUs” ASCs could have changed at least 77 times
during the WP-02 rate period. BPA’s WP-02 rate case, therefore, does not control or otherwise
dictate what REP benefits would have been paid after the rates were set. The IOUs’ REP
benefits would have been established based on these “real time” ASC filings, not the ASC
forecasts used in BPA'’s rate proceedings. Consequently, to determine the rightfully due REP
benefits, BPA must venture beyond the ASC forecasts to the actual implementation of the REP
and calculate the “real time” ASCs the IOUs would have filed but for the REP Settlement
Agreements. This last point must be emphasized. The WP-02 record as it stands, even with
updated ASC forecasts, cannot be used alone to determine the amount of REP benefits the IOUs
would have received. BPA must supplement the record to account for the ASCs the IOUs would
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have filed during this period. As explained in Chapter 7 and Chapter 16, establishing REP
benefits on any other basis would be inconsistent with the traditional implementation of the REP,
the plain language of sections 5(c) and 7(b)(2) of the Northwest Power Act, the 1984 ASC
Methodology, the RPSA, and result in windfall refunds to the COUs. For these reasons, then, it
was proper for BPA to not rely on the erroneous rate case forecasts of REP benefits developed in
the WP-02 and WP-07 rate proceedings, and instead, calculate REP benefits based on the
supplemental information developed in this proceeding.

4. BPA Has Not Revisited the Rate Records Only To Reconsider the Treatment of
Non-Federal Resources in the Section 7(b)(2) Rate Test.

WPAG claims in its Brief on Exceptions that BPA’s decision to revisit the WP-02 and WP-07
rate records is based “solely” on BPA'’s decision to re-run the section 7(b)(2) rate test for the
FY 2002-2008 periods in order to change the treatment of non-federal resources that are
available in the 7(b)(2) case. WPAG Br. Ex., WP-07-R-WA-01, at 10-11. This assertion is
flatly wrong. As the record in this case makes abundantly clear, BPA’s decision to revisit the
WP-02 and WP-07 record was influenced by several factors. First, and foremost, BPA’s
decision to revisit the rate record was influenced by the Court’s decisions in Golden NW and, by
extension, PGE, to set rates “in accordance with this opinion.” Golden NW, 501 F.3d 1037, 1053
(9th Cir. 2007). As described above, BPA interpreted this direction to mean it must remove the
cost of the REP Settlement Agreements from its rates and determine what the lawful amount of
REP benefits would have been. Calculating the rightfully due REP benefits requires accurate
representations of three components mentioned before — the PF Exchange rate, the IOUs’ ASCs,
and the 10Us’ exchangeable load. Burns, et al., WP-07-E-BPA-53, at 7. To do this, though,
BPA cannot simply remove one set of numbers and insert another. Rather, BPA must consider
whether the record is sufficient to respond to the remand. Influencing BPA’s decisions in this
regard is the Court’s admonishment that BPA use “realistic projections ... that accurately
reflected the information available at the time rates were set and the cost recovery mechanism
adopted.” Golden NW, 501 F.3d at 1053.

Thus, as a second factor, BPA considered whether the WP-02 and WP-07 records contained
reasonable estimates of these three components. As BPA Staff explained, the WP-02 rate record
used seriously flawed market price and load assumptions that were openly acknowledged by
BPA to be invalid well before the WP-02 rates went into effect. Bliven, etal.,
WP-07-E-BPA-52, at 10-11; Burn, et al., WP-07-E-BPA-53, at 5. These flaws, in turn, had
major impacts on the PF Exchange rate and the forecast ASCs. It would have made no sense,
and distorted the end results, to use rates that were built from a record that was so obviously
defective. Thus, BPA properly decided to supplement the WP-02 record to remove these
defects.

A third factor influencing BPA’s decision was whether issues related to the implementation of
the section 7(b)(2) rate test, a key determinant in the calculation of the PF Exchange rate and
final REP benefits, had been fully addressed. Based on this factor, BPA found that both the
WP-02 and WP-07 rate records were incomplete because key section 7(b)(2) issues had not been
addressed. For example, in the WP-02 rate case, arguments were raised in the original WP-02
case that showed BPA’s treatment of certain non-Federal resources (e.g., the Mid-Columbia

WP-07-A-05
Chapter 2 - Overall Policy Context
Page 77 (Conformed)



resources) was incorrect because of a clear error in the 1984 Section 7(b)(2) Legal Interpretation.
See Chapter 16.10. These legal arguments, however, were never addressed because the
treatment of Mid-Columbia resources in the 7(b)(2) rate test was rendered moot because of the
faulty load and market assumptions used in the initial rate test. 1d. The section 7(b)(2) rate test
issues in the WP-07 rate proceeding were similarly not decided because of a partial settlement of
issues. Bliven, et al., WP-07-E-BPA-52, at 6. Yet, BPA cannot determine the lawful amount of
REP benefits for FY 2002-2008 without making a decision on the treatment of the
Mid-Columbia resources in the section 7(b)(2) rate test. Rather than leave this issue undecided,
BPA determined that the most appropriate, and fair, approach would be to make a decision on
this matter based on the supplemental records and allow parties an opportunity to address the
issues. BPA’s treatment of the Mid-Columbia resources is discussed in full in Chapter 16.10.

As can be seen by the above discussion, BPA'’s decision to supplement the WP-02 and WP-07
records was not made in order to revisit one particular issue, as WPAG suggests, but as part of
BPA’s overall objective to ensure that the final record in this proceeding contains complete and
accurate information on the key components that determine lawful REP benefits. While WPAG
may imply ignoble motives to BPA’s decision to revisit the WP-02 and WP-07 records, the
evidence presented in this case squarely establishes that this decision was made in order to
supplement the record for known defects or to address issues that were not fully litigated. Burns,
et al., WP-07-E-BPA-53, at 6-7 (supplement to remove known defects); Bliven, et al.,
WP-07-E-BPA-52, at 6 (WP-07 rates not fully litigated). On this point, it is telling that no party
to this proceeding presented any evidence to refute BPA’s position that the WP-02 rate record
contained defective market and load assumptions or that the WP-07 record was incomplete
because of the partial settlement of issues. Yet, WPAG and others believe that BPA should use
these defective and incomplete records to calculate the PF Exchange rate, a key component of
the REP benefits the IOUs would have received during the FY 2002-2008 period. BPA does not
believe it reasonable to “pretend” that the WP-02 record is now perfectly fine to determine the
I0Us’ REP benefits when BPA, and the region, were well aware of the flaws in the rate record in
the winter of 2000 and spring of 2001. BPA finds that it is equally unreasonable to “pretend”
that critical section 7(b)(2) rate case issues were resolved in either the WP-02 or the WP-07 rate
records. Consequently, BPA rejects WPAG’s assertions that the WP-02 and WP-07 rates are
now sacrosanct and must be used regardless of the known gaps and defects in their respective
administrative records.

5. Response to Parties’ Arguments that BPA is Prohibited from Supplementing the
WP-02 and WP-07 Rate Records.

PPC points out in its brief that BPA dedicated over 60 pages in its Record of Decision in the
WP-02 case to defending its section 7(b)(2) rate test determinations, and no party followed
through with any challenge to those determinations at the Ninth Circuit. PPC Br.,
WP-07-B-JP25-01, at 29-30; PPC Br. Ex., WP-07-R-PP-01, at 18. The problem with PPC’s
argument is that it focuses on the May 2000 proposal. The original WP-02 Record of Decision
explains BPA’s rationale for adopting certain positions based on the record evidence that existed
as of May of 2000. As such, the WP-02 Record of Decision addresses only the particular
technical and legal issues the parties made in the WP-02 initial proceeding. It did not, and could
not, account for the dramatic changes in market prices and loads that BPA would experience in
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the winter of 2000 and spring of 2001. The decisions made in the May 2000 proposal,
consequently, in no way preclude BPA from subsequently deciding to rerun the rate test with
more timely underlying numbers and information, as would have been the case had BPA revised
the base rates instead of adopting CRACs. The specific section 7(b)(2) arguments raised by PPC
are addressed in Chapter 16.

Moreover, the fact that BPA spent 60 pages addressing both the IOU and COU arguments in the
ROD lends further support to BPA’s proposal to revisit its decision to adopt CRACS in this
proceeding. BPA’s implementation of section 7(b)(2) is clearly an important issue in rate
proceedings. Had the RPSAs been executed instead of the REP Settlement Agreements at the
time of the WP-02 Supplemental proposal, it is nearly certain that the I0Us would have
vigorously challenged BPA’s decision not to reopen the WP-02 rate record. Yet, in the
Supplemental Record of Decision for the WP-02 rate case, the IOUs were notably silent on
whether BPA had to rerun these rate test directives. See 2000 Final Supplemental
Administrator’s ROD, WP-02-A-09, at 6-1. The 10Us specifically note they would have
challenged BPA’s section 7(b)(2) implementation and calculation of the PF Exchange rate
vigorously in this Supplemental Proceeding had they not entered REP Settlements. 10U Br.,
WP-07-B-JP6-01, at 149; See also La Bolle, et al., WP-07-E-JP6-08, at 79-80. In the interest of
fairness to the parties, BPA believes it appropriate to allow all parties an opportunity to make
these arguments in this proceeding.

PPC also complains that BPA has taken “too much latitude on remand” by reconsidering
decisions and calculations made in the WP-02 proceeding. PPC Br., WP-07-B-JP25-01, at 30;
PPC Br. Ex., WP-07-R-PP-01, at 19. BPA disagrees. The Court in Golden NW remanded the
2002 rates to BPA to provide a remedy for the defective WP-02 rates, but it did not provide BPA
with any specific direction about whether BPA could consider new and additional evidence if
necessary to respond to the Court’s decision. The Court noted, though, that in setting rates BPA
must at a minimum “know[] its costs, or, at the very least, that it estimates them ‘in accordance
with sound business principles’”, and that BPA’s forecasts must be based on “realistic
projections ... that accurately reflected the information available at the time rates were set and
the cost recovery mechanism adopted.” Id. 1053. As described above, the WP-02 rate
proceeding record lacks essential ASC information for BPA to determine the amount of REP
benefits that would have been paid to the I0Us but for the REP Settlement Agreements. In
addition, the PF Exchange rate was based on a record that failed to take into account the
fundamental changes in market prices and loads that occurred in the winter of 2000 and spring of
2001. Because of these gaps in the administrative record, BPA must consider supplemental
information.

PPC appears to acknowledge that BPA has the discretion to determine whether the record is
sufficient. PPC Br., WP-07-B-JP25-01, at 30; PPC Br. Ex., WP-07-R-PP-01, at 18-19.
However, PPC states that because no party challenged BPA’s section 7(b)(2) rate test in the
WP-02 proceeding, and the Ninth Circuit did not comment on any perceived error in the
section 7(b)(2) rate test, BPA is precluded from revisiting its decisions in the WP-02 rate case.
Id. For support, PPC points to cases which allegedly stand for the proposition that a “judgment
in a prior proceeding will bar relitigation on that issue in a subsequent proceeding involving the
same parties.” PPC Br., WP-07-B-JP25-01, at 30-31; PPC Br. Ex., WP-07-R-PP-01, at 20. For
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support, PPC cites to Diamond v. Roskens, 790 F. Supp. 350, 353 (1992). Id. This case,
however, is inapposite to the present situation. In Diamond, the district court relied, wrongfully
as it turns out, on a long line of cases that held a “government agency is bound by the results of
an administrative determination favorable to its employee upon a complaint of employment
discrimination, and is not entitled to a de novo trial and judgment in federal court.” Id.; reversed
by Diamond v. Atwood, 43 F.3d 1538 (D.C. Cir. 1995) (emphasis added). The principle cited in
Diamond is a particular rule that applies in the context of employee complaints of discrimination
that have been fully litigated in an administrative hearing before an agency. This rule has little
value in the context of rate proceedings. It is one thing for an agency to revisit a record where a
court or agency board has held that an agency of the United States government has violated an
employee’s civil rights. It is another thing entirely for an agency to revisit a rate case record to
fill in obvious gaps or correct known defects. As the record in this case makes clear, the
forecasts in the WP-02 rate record were terribly inaccurate almost immediately after the close of
the administrative record. Whether BPA can fix these known errors in the rate case record can
hardly call for the same “rule” that courts apply in the specific context of EEO proceedings, as
PPC suggests.

To be sure, PPC is generally correct that the doctrine of administrative finality bars litigants from
seeking review of administrative rulemaking after the statutory deadline for appeal has lapsed.
See UOP v. United States, 99 F.3d 344, 347 (9th Cir. 1996). Indeed, issues that have not been
raised previously and are not otherwise implicated by the Court’s remand would still be
precluded by section 9(e)(5) of the Northwest Power Act. However, for issues implicated by the
Court’s remand, the doctrine of administrative finality is simply not relevant. In response to the
Court's remand, Staff proposed to supplement the record to reflect three changes that would have
occurred between the close of the record in May of 2000 and the beginning of the WP-02
Supplemental proceeding: (1) the REP Settlements would not have been signed; (2) the volatile
energy market prices would have been incorporated into BPA’s market price forecasts; and

(3) the load forecasts would have been updated to account for the enormous increase in loads.
Burns, et al., WP-07-E-BPA-53, at 8. Staff proposed to rerun the section 7(b)(2) rate test and to
calculate the PF Exchange rate assuming these three key changes. The doctrine of administrative
finality is not implicated in relation to these areas because no party has had an opportunity to
comment on BPA’s revised decisions based on this supplemental record.

Even assuming arguendo the doctrine of administrative finality were relevant, it still would not
preclude BPA from revisiting issues implicated by the Court’s remand. As a general matter,
administrative finality principles are inapplicable “when an agency itself initiates a new
rulemaking proceeding which reopens, and seeks public comment on, issues decided in the
previous proceedings.” People of State of Cal. v. F.C.C., 905 F.2d 1217, 1245 (9th Cir. 1990).
Here, BPA has initiated a new rulemaking (the WP-07 Supplemental Rate Proceeding) to revisit
the issues implicated by the Court’s remand in the WP-02 and WP-07 rate proceedings,
supplementing only where necessary for any known defects or gaps in the record. Burns, et al.,
WP-07-E-BPA-53, at 8. It follows that if BPA revises a previous assumption as a consequence
of supplemental information, parties should have the opportunity to present comments on the
revised assumption. The law is in accord on this point. See People of State of Cal. v. F.C.C.,
905 F.2d 1217, 1245 (9th Cir. 1990).

WP-07-A-05
Chapter 2 - Overall Policy Context
Page 80 (Conformed)



Furthermore, as PPC’s own cases note, preclusive principles such as res judicata and claim
preclusion are only relevant if the litigating party has had a “full and fair opportunity” to litigate
the alleged barred claim. See PPC Br. Ex., WP-07-R-PP-01, at 19-20; see also Kremer v.
Chemical Constr. Corp., 456 U.S. 461, 480-81 & n. 22, 102 S. Ct. 1883, 1896-97 & n. 22,

72 L.Ed.2d 262 (1982); see also General Dynamics Corp., 828 F.2d 1356, 1361 n. 6 (9th Cir.
1987) (“Administrative determinations may be afforded preclusive effect if an agency, acting in
a judicial capacity, resolves issues properly before it so long as the parties are afforded an
adequate opportunity to litigate.”) (Emphasis added.) In the instant case, BPA is acting in its
administrative and ratemaking capacity to set its rates consistent with the Court’s opinion;
consequently, the IOUs have not been afforded a “full and fair opportunity” to litigate the PF
Exchange rate and the section 7(b)(2) rate test. While the 10Us did litigate the PF Exchange rate
and section 7(b)(2) issues in the May 2000 proposal, they did not have a similar opportunity to
challenge the PF Exchange rate and 7(b)(2) in the subsequent WP-02 Supplemental rate
proceeding. As described above, in this subsequent proceeding market prices and load
assumptions fundamentally changed. These changes would have had a significant impact on the
PF Exchange rate and the level of REP benefits allowed under the section 7(b)(2) rate test.
Nevertheless, because the REP Settlement Agreements had been executed, BPA focused the
scope of the WP-02 Supplemental proceeding on the narrow cost recovery problem facing BPA.
BPA did not reexamine issues previously decided in the May 2000 proposal, such as the PF
Exchange rate or the section 7(b)(2) rate test. See 65 Fed. Reg. 75,272, 75,275 (Dec. 1, 2000).
The Federal Register Notice of the WP-02 Supplemental proceeding provides

Therefore, the scope of this second phase of the proceeding is limited only by
those guidelines the Administrator established during the first phase of this
proceeding, a summary which is described below, and the parameters of the
specific problem that is being addressed in this phase of the proceeding.

Id. The 10Us specifically note they would have challenged BPA’s section 7(b)(2)
implementation and calculation of the PF Exchange rate vigorously in the WP-02 Supplemental
proceeding had they not entered REP Settlement Agreements. 10U Br., WP-07-B-JP6-01, at
149; see also La Bolle, et al., WP-07-E-JP6-08, at 79-80. Instead, they relied on the REP
Settlement Agreements, which they, and BPA, erroneously believed were valid. Id. Under these
circumstances, there can be little question that the IOUs have not had a “full and fair
opportunity” to challenge the PF Exchange rate and BPA’s underlying section 7(b)(2) rate
assumptions.

PPC argues that BPA cannot reevaluate its previous policy decisions on any issue in the WP-02
rate proceeding, such as the Mid-Columbia resources and the treatment of the trigger amount,
and apply those decisions in this proceeding. PPC Br., WP-07-B-JP25-01, at 31-32. As
described earlier, the legal bars on retroactive rulemaking, which PPC’s argument implicates, is
not at issue in this case. Moreover, as discussed in chapter 16.10, BPA’s decision to address the
treatment of Mid-Columbia resources in this proceeding is appropriate.

PPC asserts that BPA must limit the issues it reconsiders in this proceeding to those that the
“court addressed.” PPC Br., WP-07-B-JP25-01, at 32; PPC Br. Ex., WP-07-R-PP-01, at 20-21.
PPC claims that these issues are solely related to the effect of the 7(b)(2) calculation on the
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preference customers’ rates. Id. To address issues beyond this PPC-defined limited scope,
according to the PPC, is an impermissible retraction of an agency’s final determination. 1d.

PPC’s criticism of BPA’s proposal is unfounded. As already discussed above, the Court in
Golden NW remanded the defective WP-02 rates to BPA to provide a remedy for costs that
should not have been included in the preference rate. In remanding the case, the Court did not
provide BPA specific instructions regarding what must be done on remand to achieve the proper
result. In the absence of such direction, BPA must determine whether the existing record is
sufficient to dispose of the remand issue. See Eastern Carolinas Broadcasting v. FCC,

762 F.2d 95, 102-103 (D.C. Cir. 1985). As described above, BPA believes supplemental
information is necessary to correct for known defects in the WP-02 administrative record that are
relevant to calculating the rightful amount of REP benefits. Moreover, BPA has limited the
scope of this proceeding to the issues the “court addressed” in Golden NW, that is, the
appropriate amount of REP benefits that should have been collected in COU’s rates. Bliven,

et al., WP-07-E-BPA-52, at 12. In defining this scope, Staff was explicit that the proposal
should change as few assumptions as possible. Burns, et al., WP-07-E-BPA-53, at 8. Staff
described this limited scope:

BPA proposes to recalculate FY 2002-2006 average base rates, which are needed
in order to calculate the FY 2002-2006 PF Exchange rate, based on information
available at the time work was being done for the WP-02 Final Supplemental
Proposal that was published in June 2001, changing assumptions only as
necessary. Specifically, only changes to the load and market price forecasts in the
June 2001 Final Supplemental proposal, and several changes to revenue
requirements resulting from known events are incorporated into the revised base
rates.

Id. Thus, contrary to PPC’s argument, BPA has properly limited the scope of this case to areas
pertinent to what the Court “addressed” in Golden NW.

In its Brief on Exceptions, WPAG similarly objects to BPA’s decision to revisit the WP-02 and
WP-07 rate records, arguing that BPA’s proposal does not constitute “reasonable
supplementing.” WPAG Br. Ex., WP-07-R-WA-01, at 13-14. What “reasonable
supplementing” of the record means is not made clear by WPAG’s brief. Nor does WPAG cite
to any rule or law that would provide BPA guidance on this alleged standard. Regardless, BPA’s
proposal to supplement the record was reasonable. BPA proposed to consider supplemental
information for the limited purpose of calculating the overcharges to the COUs. To do this, BPA
introduced supplemental information that corrected for known problems in the WP-02 rate
record. But even here, BPA did not arrogate to itself unlimited authority to consider new
information. Rather, BPA made it expressly clear that such supplemental information, for
purposes of calculating the PF Exchange rate, must be based on data that was “available at the
time” and would result in changes from previous assumptions only “as necessary.” Burns, et al.,
WP-07-E-BPA-53, at 7-8. On this point, BPA notes that the source of the updated market price
forecast came from the market price forecast study BPA had used at the time of its WP-02
Supplemental proceeding. Conger, et al., WP-07-E-BPA-56, at 1. This market price study was,
in fact, part of the WP-02 Supplemental rate record, but was only used in a limited fashion to

WP-07-A-05
Chapter 2 - Overall Policy Context
Page 82 (Conformed)



establish CRACs. BPA proposed to use this study to update the faulty market price information
used in the May 2000 rate record. Id. BPA fails to see how updating the WP-02 record with
market price information from an existing BPA study that was part of the WP-02 Supplemental
record constitutes “unreasonable” supplementing of the record.

Furthermore, it would have been far more unreasonable to leave the administrative record in its
defective state to calculate the COUs overcharges. There has not been a serious debate in this
proceeding that the WP-02 rate record contained known flawed data. The debate in this case is
whether BPA must now use that flawed data to calculate the REP benefits the IOUs would have
received without the REP Settlement Agreements. BPA cannot agree that reason, logic, or
fairness would support a decision to use a record based on known fundamentally flawed
information. At a minimum, BPA must be allowed to supplement the record to correct these
errors. Consequently, WPAG’s argument that BPA has “unreasonably supplemented” the
record rings hollow.

To support its claim that BPA has “unreasonably supplemented” the record, WPAG argues that
BPA has proposed to abandon the applicable regulation governing the implementation of the
section 7(b)(2) rate ceiling test, and substitute for it substantive portions of the proposed 2008
Legal Interpretation and Implementation Methodology that has not yet been adopted; jettison the
ASC determinations made in the WP-02 and WP-07 rate proceedings, and substitute for them
new ASC determinations based on facts that were not available when the WP-02 and WP-07
rates cases were originally conducted; ignore the PF Exchange rates calculated in the WP-02 and
WP-07 rate cases, and replace them with new PF Exchange rates based on the revised
implementation of the section 7(b)(2) rate ceiling test; and eliminate the cost recovery
adjustment clauses that preference customers paid throughout the FY2002-FY2006 rate period,
and replace them with a completely new PF rate that was never established nor paid by
preference customers during the rate period. Id. WPAG argues that these actions do not
constitute reasonable “supplementing” of the administrative records in the WP-02 and WP-07
rate cases. WPAG Br. Ex., WP-07-R-WA-01, at 13-14.

These observations by WPAG are not only incorrect, but they do not support WPAG’s claim that
BPA has unreasonably supplemented the record in this case. First, BPA is applying the
applicable governing regulations to the section 7(b)(2) rate test and, as discussed at length in
Chapter 16.10, BPA’s decision to revisit certain section 7(b)(2) issues is supported by the record
and a totally reasonable exercise of BPA’s discretion. WPAG therefore incorrectly asserts that
BPA has abandoned the applicable governing regulations for implementing the section 7(b)(2)
rate test ceiling.

Second, BPA did not “jettison” the ASC determinations made in the WP-02 and WP-07 cases
and rely on facts not available during these cases. As just discussed, BPA’s proposal relied on
information that was “available at the time” these cases were being developed. Burns, et al.,
WP-07-E-BPA-53, at 8. As just noted, for the market price updates, BPA specifically used the
market price study information that BPA had developed in the WP-02 Supplemental case when
BPA was developing CRACs. Conger, et al., WP-07-E-BPA-56, at 1. BPA used this study as
the source of data to make corrections to the ASCs for known defects in the data (such as market
prices and in lieu assumptions for the WP-02 ASCs). See Boling, et al., WP-07-E-BPA-57, at 6.
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In the WP-07 case, BPA corrected data entry errors and other known issues with the WP-07 ASC
forecasts. See Chapter 7; see also Boling, et al., WP-07-E-BPA-57, at 9-15 (describing
corrections to the FY 2007-2008 ASC forecasts). Also, the rate record did not have the critical
“real-time” ASCs the I0OUs would have filed under an RPSA. Without an estimate of these
ASCs, BPA would not have been able to accurately estimate the REP benefits the IOUs would
have received in the absence of the REP Settlement Agreements.

Third, BPA did not “ignore” the PF Exchange rate developed in the WP-02 and WP-07 cases.
As discussed earlier, BPA did not rely on the PF Exchange rate in the WP-02 case because of
problems in the underlying rate case data. The WP-07 PF Exchange rate was similarly
inadequate because it did not reflect the results of a fully litigated section 7(b)(2) rate test. As
such, BPA did not “ignore” these rates but decided not to use them because of known issues.
Fourth, BPA has already explained the unique circumstances that led to BPA’s decision to adopt
CRAC:s in the WP-02 Supplemental proceeding, and how that decision would have been
different had the REP Settlement not been executed. For these reasons, BPA’s proposal does not
result in an alleged “unreasonable supplementing” of the record.

In its Brief on Exceptions, the PPC argues that the Court did not comment on any “perceived
error” in BPA’s conduct in running the rate test in the WP-02 rate case, and consequently, BPA
is “precluded from re-determining its past decisions.” PPC Br. Ex., WP-07-R-PP-01, at 19.
APAC raises a similar argument in its Brief on Exceptions, arguing that all BPA needs to do to
determine the amount of overpayments is to sum the total of the REP Settlement costs included
in preference customer rates, and then determine the amount of REP benefits for which the
preference customers are otherwise responsible through the section 7(b)(2) rate test. APAC Br.
Ex., WP-07-R-AP-01, at 10. This reading of the Court’s opinions, however, makes no sense
when considering that the Court remanded the WP-02 rates back to BPA. The Court sent the
entire case and record back to BPA to set rates in accordance with its opinion. Golden NW,
501 F.3d 1037, 1053 (9th Cir. 2007). In doing so, the Court was following the familiar tenet of
administrative law that

a court of appeals should remand a case to an agency for decision of a matter that
statutes place primarily in agency hands ... [because] [t]he agency can bring its
expertise to bear upon the matter; it can evaluate evidence; it can make an initial
determination; and, in doing so, it can, through informed discussion and analysis,
help a court later determine whether its decision exceeds the leeway that the law
provides.

INS v. Ventura, 537 U.S. 12, 16-17 (2002). By returning the case to BPA to “set rates in
accordance with this opinion,” the Court recognized that BPA was in the best position to craft a
remedy consistent with the Court’s opinions. Golden NW, 501 F.3d 1037, 1053 (9th Cir. 2007).
Consistent with this direction, BPA has the authority, and indeed the duty, to evaluate the rate
proceeding record to determine whether the defect in the WP-02 rates can be remedied without
considering additional evidence. Based on the unique set of circumstances that led to the current
WP-02 record as set forth above, BPA concludes that certain issues in the WP-02 case must be
revisited and the rate proceeding record supplemented.
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APAC argues in its Brief on Exceptions that determining the amount of overpayments does not
require “any unique agency experience or expertise entitled to deference.” APAC Br. Ex.,
WP-07-R-AP-01, at 10. APAC’s argument would have some merit had the Court directed BPA
to “calculate refunds in accordance with this opinion” or “determine the COUs overpayments in
accordance with this opinion.” The simple fact is, however, the Court did not give these
instructions, but directed BPA to “set rates in accordance with this opinion.” Golden NW,

501 F.3d 1037, 1053 (9th Cir. 2007). Setting rates is unquestionably within BPA’s unique
agency expertise and is entitled to substantial deference. See Public Power Council, Inc. v.
Bonneville Power Admin., 442 F.3d 1204, 1209 (9th Cir. 2006). A key component of setting
BPA'’s rates is the operation of the section 7(b)(2) rate test. BPA cannot agree that in executing
its duty to “set rates,” it must leave untouched a known faulty record or adhere to a run of the
section 7(b)(2) rate test that does not take into account all of the relevant facts. Having been
ordered to review the WP-02 rate case by the Court, BPA believes it would be unresponsive to
the Court’s animadversions to base its decisions on a feeble rate record that contains several
known faulty assumptions that directly impact the calculation of the rightfully due REP benefits.
APAC’s argument, therefore, must be rejected.

PPC claims that if BPA does not adhere to a limited view of the Court’s remand, BPA would be
able to revisit any issue of its choosing without recourse to the 90-day statute of limitations in the
Northwest Power Act. PPC Br., WP-07-B-JP25-01, at 32; PPC Br. Ex., WP-07-R-PP-01, at
20-21. PPC then provides an example of the Low Density Discount as an issue not raised in the
Golden NW decision that could be revisited in the remand under BPA’s logic. Id. PPC claims
that this result would be unfair and serve as an end-run around the 90-day statute of limitations in
the Northwest Power Act. Id. This argument is unpersuasive. At no point in this case has BPA
proposed or stated that it has plenary authority to reconsider all issues in the WP-02 rate case in
this proceeding. Far from it, BPA has repeatedly stated that the issues to be reconsidered are
those that directly relate to the calculation of the proper amount of REP benefits that should have
been collected in COUSs’ rates. Burns, et al., WP-07-E-BPA-53, at 8; Bliven, et al.,
WP-07-E-BPA-52, at 15. As noted above, REP benefits are determined by comparing three
component parts: the IOUs’ respective eligible exchange loads; the IOUs’ respective ASCs; and
the PF-02 Exchange rate. Burns, et al., WP-07-E-BPA-53, at 3. Updating the record for known
defects in these three areas of the rate records is absolutely essential to ensure that BPA’s final
decisions are responsive to the Court’s remand and based upon a fully developed record. PPC’s
request that BPA truncate this process by relying on a known faulty PF Exchange rate and an
incomplete administrative record must be rejected. Doing otherwise would provide COUs a
windfall at the expense of lawful REP benefits due the residential and small farm consumers of
the 10Us.

In its Brief on Exceptions, Canby alleges there is no legal basis for BPA’s unprecedented
decisions to re-open the administrative record from 2000 with speculative materials about what
“would have occurred” in that time period. Canby Br. Ex., WP-07-R-CA-01, at 3. Canby
acknowledges that BPA has “some discretion” on how to comply with the court remands. Id.
But, Canby objects to what it characterizes as “BPA’s self-aggrandizing conclusion that its
discretion is now at ‘its zenith.”” Id. Canby then erroneously asserts that BPA has concluded it
has more discretion now to interpret the Northwest Power Act than it did before it lost the PGE
and Golden NW cases. 1d. Canby then takes issues with BPA citation to certain cases, arguing
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that only federal agencies with express authority from Congress to “balance equities” may do so.
Id. Canby claims BPA has no such authority. Id.

Canby’s arguments are without merit. First, Canby seriously mischaracterizes BPA’s position.
BPA did not say its discretion at this point is at “its zenith.” Rather BPA cited cases where the
courts declare that an agency’s discretion is at its “zenith” when the agency is fashioning a
remedy to a past violation of law. Pub. Util. Comm’n of Ca. v. FERC, 988 F.2d 154, 163

(D.C. Cir. 1993) (“CPUC”); See Niagara Mohawk Power Corp. v. FPC, 379 F.2d 153, 160
(D.C. Cir. 1967). In those cases, the courts afforded the agency broad discretion because the
agency was attempting to “put the parties in the position they would have been in had the error
not been made.” CPUC, 988 F.2d at 168; see also AT&T Corp. v. F.C.C., 448 F.3d 426, 433
(D.C. Cir. 2006); Exxon Co. v. FERC, 182 F.3d 30 (D.C. Cir. 1999); United Gas Improvements
Co., v Callery Properties, Inc., 382 U.S. 223, 229 (1965). Granting an agency wide discretion in
cases of legal error makes perfect sense because the agency is best situated to determine what
position the parties would have been in had the legal error not been committed. The agency,
unlike an appellate court, can conduct hearings, consider evidence, and weigh competing
interests to find a resolution that makes the parties as whole as possible under the circumstances.

This is exactly what BPA is doing in the instant case. BPA has fashioned a remedy that corrects
for its past violation of sections 5(c) and 7(b)(2), and puts the COUs and IOUs in the same
position they would have been without the invalidated portions of the REP Settlement
Agreements. In constructing that remedy, BPA did not presumptuously assume that it had
unlimited discretion to consider new evidence and make new decisions in response to the Court’s
remand. The record is clear on this point. Burns, et al., WP-07-E-BPA-53, at 7-8. Staff limited
the scope of issues to be addressed, limited the information that could be used to supplement the
record, and limited the changes to the assumptions in the WP-02 record. Id. Canby’s
characterization of BPA’s position is without merit, and must be rejected.

Second, Canby’s claim that BPA has no authority to revisit the record in this case is unfounded.
The Court noted that in setting rates BPA must at a minimum “know[] its costs, or, at the very
least, that it estimates them ‘in accordance with sound business principles’”, and that BPA’s
forecasts must be based on “realistic projections ... that accurately reflected the information
available at the time rates were set and the cost recovery mechanism adopted.” 1d. 1053. As the
record in this case makes clear, the base WP-02 rate record does not meet these criteria. Also, as
already explained above, an agency’s authority to consider additional and supplemental
information on remand is firmly established. See Eastern Carolinas Broadcasting v. FCC,

762 F.2d 95, 102-103 (D.C. Cir. 1985). The decision to exercise this authority is reviewed by
the Court under an abuse of discretion standard. Cooley v. FERC, 843 F.2d 1464, 1473

(D.C. Cir. 1988); City of Anaheim v. FERC, 941 F.2d 1234, 1247 (D.C. Cir. 1991).
Consequently, Canby’s claim that BPA has no authority to revisit the record in this case is
incorrect.

Canby also takes issue with BPA'’s reliance on cases which find that a federal agency has
authority to balance equities. Canby Br. Ex., WP-07-R-CA-01, at 3, 11-13. The cases cited by
Canby relate to BPA’s decision to assume that the IOUs would have signed RPSAs and filed
ASCs with BPA during the WP-02 and WP-07 rate periods. See Chapter 7.1. As explained in
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Chapter 7, these assumptions are perfectly legitimate because they are based on the record,
consistent with the law, and do not result in an impermissible degree of discretion to BPA. BPA
will address Canby’s specific assertions that these cases are inapplicable to BPA’s situation in
Chapter 7.

WPAG claims in its Brief on Exceptions that though BPA has elected to reopen the WP-07 rate
proceeding, it has not similarly “reopened” the WP-02 docket and administrative record in this
case. WPAG Br. Ex., WP-07-R-WA-01, at 14. As such, WPAG claims BPA cannot now
supplement the WP-02 record with the information from this proceeding. This alleged
procedural problem is without merit. The fact that BPA did not commence a proceeding that
declared that the WP-02 rate record was now “reopened” is immaterial to whether BPA may
consider supplemental information. What matters is whether BPA made it clear that it intended
to revisit the WP-02 rate record in this proceeding. BPA was clear from the beginning of this
proceeding that it was going to reconsider the development of the WP-02 PF Exchange rate as
part of this proceeding. See 73 Fed. Reg. 7539, 7552 (Feb. 8, 2008). The Federal Register
notice announcing this proceeding stated as follows:

In response to the Court’s decisions, BPA proposes to determine the amount of
benefits provided to each 10U under the REP settlements. BPA also proposes to
calculate the amount of REP benefits each IOU would have received from BPA
during the FY 2002-2006 rate period in the absence of the REP Settlement
Agreements. In order to calculate such REP benefits, BPA proposes to remove
the REP settlement costs from BPA’s WP-02 power rates and replace them with
costs associated with a traditional REP. This change will establish the PF
Exchange rate that would have been used to implement the REP during the rate
period. This approach requires BPA to review and decide a number of issues in
the WP-02 Final Proposal that were undecided or rendered moot by the presence
of the REP Settlement Agreements. Failure to allow parties to address these
issues on the merits would be inequitable.

Id. (emphasis added). Thus, parties were put on notice that BPA would be revisiting the WP-02
rates to calculate the PF Exchange rate in a manner consistent with the Court’s opinion, and were
afforded an opportunity to challenge BPA’s new assumptions.

Moreover, any question regarding BPA’s intention to consider supplemental information in
addition to the WP-02 rate record would have been dispelled once BPA issued its initial
proposal. BPA’s initial proposal included an entire study and ten pieces of testimony that related
to the WP-02 rate record. See Lookback Study, WP-07-E-BPA-44; see also Bliven, et al.,
WP-07-E-BPA-52 (Overall Policy); Burns, et al. WP-07-E-BPA-53 (Policy specific to WP-02
rates); Hirsch, et al., WP-07-E-BPA-54 (Loads and Resources); Lennox and Homenick,
WP-07-E-BPA-55 (Revenue Requirement); Conger, et al.,WP-07-E-BPA-56 (Market Price
Forecasts); Boling, et al., WP-07-E-BPA-57 (ASC Forecasts); Bliven, et al., WP-07-E-BPA-58
(COSA and Rate Design); Homenick, et al., WP-07-E-BPA-59 (Slice Revenue Requirement and
Rate); Doubleday, et. al., WP-07-E-BPA-60 (Section 7(b)(2) Rate Test); Manary, et al.,
WP-07-E-BPA-61 (Backcast ASCs). When a party tried to strike this testimony and the
associated studies, the Hearing Officer denied this request, holding that the above noted evidence

WP-07-A-05
Chapter 2 - Overall Policy Context
Page 87 (Conformed)



was within the scope of BPA’s FRN. See Order Denying Motion to Strike, WP-07-HOO-46, at 3.
Also, the entire WP-02 rate record was brought onto the record of this proceeding. Hr. Tr. at
311-312. Inshort, BPA has not hid its intention to consider supplemental information related to
the WP-02 rate record, and no party has been prejudiced by BPA’s decision to introduce that
information in this proceeding.

Though not clear from its brief, WPAG appears to suggest that the only way BPA could
supplement the WP-02 record would be to conduct a separate rate proceeding under the WP-02
rate docket number. The law, however, does not require BPA to follow a prescribed method for
conducting its proceedings. Rather, agencies are afforded discretion to determine how best to
handle related, yet discrete, issues in terms of procedures. Mobil Oil Exploration & Producing
S.E., Inc. v. United Distrib. Cos., 498 U.S. 211, 230, 111 S. Ct. 615, 112 L.Ed.2d 636 (1991).
Courts defer to the agency to determine whether to conduct a proceeding through a consolidated
hearing or through individual proceedings. See American Airlines, Inc. v. CAB, 495 F.2d 1010
(D.C. Cir 1974). Either way, unless interested parties will be precluded from participating in the
hearing by the particular arrangement of the proceeding, or the proceeding will unreasonably
delay a resolution, it is left to the agency’s discretion as how best to arrange its business and
order its dockets. See La. Public Service Com’nv. FERC, 482 F.3d 510, 520-522

(D.C. Cir. 2007); Northern Border Pipeline Co. v. FERC, 129 F.3d 1315, 1319 (D.C. Cir. 1997).
These matters are, as one court put it, “housekeeping details addressed to the discretion of the
agency.” Assn. of Mass Consumers, Inc. v. SEC, 516 F.2d 711 (D.C. Cir. 1975).

In this case, BPA determined that the most efficient and effective means of responding to the
Court’s decisions in Golden NW and PGE was to conduct a single administrative hearing that
considered supplemental information for both the WP-02 and WP-07 rate records. Several
factors supported this decision. First, the Court’s opinions affected the decisions BPA made in
both the WP-02 rate case as well as the WP-07 rate case. Addressing these infirmities in a single
proceeding ensured that BPA’s response to the Court’s decisions was unified and consistent.
Second, BPA used similar approaches to calculate the Lookback Amounts for the WP-02 rate
case time period (FY 2002-2006) and the WP-07 rate case time period (FY 2007-2008). Bliven,
et al., WP-07-E-BPA-52, at 17. Many of the decisions that BPA would be making to calculate
the rightfully due REP benefits for the WP-02 rate period would also be applicable to FY
2007-2008 of the WP-07 rate period. A single administrative hearing allowed BPA (and the
parties) to make only one filing that addressed both time periods, thereby avoiding the burden of
filing duplicative materials in two proceedings. Third, supplementing the records in one
proceeding allowed BPA to immediately implement a remedy in response to the Court’s
opinions. Had this case been conducted in two totally different proceedings, it is very likely that
the cases would have ended at very different times. In that event, BPA would have been unable
to immediately return Lookback Amounts to the COUs through both cash payments and rate
credits beginning on October 1, 2008. Fourth, and finally, administrative efficiencies strongly
support BPA’s decision to conduct one proceeding. Conducting two separate cases would have
been an immense burden to BPA and the parties. In addition to the burden of producing
duplicative filings mentioned earlier, BPA and the parties would have had to grapple with the
immutable problem of finding time on the calendar to add another proceeding that provided for
discovery, clarification, settlement discussions, cross-examination, oral arguments, briefs, a
Draft ROD, brief on exceptions, and a Final ROD. The administrative efficiencies gained by
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combining the supplementation of the WP-02 and WP-07 records into one proceeding strongly
supported BPA’s decision to use this proceeding to respond to the Court’s decisions.

BPA also notes that by adopting this one proceeding approach, no party has been prejudiced or
precluded from participating in this proceeding. The Federal Register Notice was clear that any
party with an interest could intervene in the proceeding. 73 Fed. Reg. 7539, 7545 (Feb. 8, 2008).
All parties that previously intervened in the WP-07 proceeding were automatically made parties
of this proceeding. Id. In addition, the FRN stated that any “[o]ther persons wishing to become
a formal party to the proceeding must file a petition to intervene, notifying BPA in writing of
their intention to do so in conformance with the requirements stated in this Notice.” 1d. Several
new parties took this opportunity to enter the case, and no party was denied intervention status.
As such, no party has been prejudiced by BPA’s decision to consider the supplemental
information in a single proceeding. WPAG’s claim that BPA cannot consider supplemental
information must be rejected.

6. The Parties Use Supplemental Information to Support their Arguments.

Finally, BPA finds WPAG’s, APAC’s, and PPC’s objections to supplementing the record
inconsistent with these parties’ position that BPA return over $2 billion in refunds. According to
these parties, the alleged “total harm” to the COUs from the REP Settlement Agreements for the
WP-02 rate period is approximately $2 billion. WPAG Br., WP-07-B-WA-01, at 4; APAC Br.,
WP-07-B-AP-01, at 6. This $2 billion figure, however, is not to be found at all in the WP-02
rate record. Indeed, BPA did not forecast in the base WP-02 rates that the cost of the REP
Settlement Agreements would be $2 billion. Instead, BPA forecast that the cost of REP
Settlement Agreements in the WP-02 rate proceeding would be approximately $142 million a
year, resulting in a total of $713 million in rates for the WP-02 rate period. Ingram, et al.,
WP-07-E-BPA-58, Attachment C, at 1. If BPA were simply to subtract the forecast costs of the
REP Settlement Agreements ($713 million) from the forecast amount of REP benefits

(%240 million), the total “overpayment” from the REP Settlement Agreements allocated in the
base WP-02 rates, the rates found in error by the Court, is only $473 million. Consequently, if
BPA were to rely solely on the WP-02 rate record, as requested by WPAG, APAC, and PPC, the
total overcharges would be $473 million. This is the solution advocated by the WUTC. WUTC
Br., WP-07-E-WU-01, at 10-13.

Ironically, WPAG, APAC, and PPC do not rely solely on the WP-02 rate record when claiming
that BPA overcharged the COUs by over $2 billion. Rather, these parties point to extra-record
material supplied by BPA that describes the actual costs of the REP Settlement Agreements
collected in rates. WPAG Br., WP-07-B-WA-01, at 4; APAC Br., WP-07-B-AP-01, at 6. The
total cost of the REP Settlement Agreements could not have been known at the time the base
WP-02 rates were developed because a significant amount of the costs were recovered in
automatic cost adjustment clauses that applied subsequent to the development of the WP-02
rates. The data that made the $2 billion an issue in this case was not derived from the existing
WP-02 record, but came from supplemental information provided by BPA Staff in the hearing
phase of this proceeding. See Lookback Study Documentation, WP-07-E-BPA-44A, Table 15.3,
at 1041-1043. WPAG, APAC, and PPC appear to be arguing that in this one instance BPA must
depart from strictly relying on the WP-02 rate record and consider the actual cost of the REP
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Settlement Agreements when determining the amount of refunds to be provided in this
proceeding. BPA finds this inconsistency troubling, and rejects the parties’ request to selectively
rely on the WP-02 rate record.

In its Brief on Exceptions, WPAG attempts to obfuscate the fact that the WP-02 rate record alone
is insufficient to support its $2 billion refund claim by arguing that the additional costs of the
REP Settlements, such as the alleged “litigation penalty” and Load Reduction Agreements, were
recovered through “cost recovery adjustment clauses throughout the applicable rate period”, and
as such, “these amounts are also part of the record in these cases, and are known and
determinable.” WPAG Br. Ex., WP-07-R-WA-01, at 9. Interestingly, WPAG omits articulating
exactly how this information became part of this proceeding. The WP-02 rate record is silent on
the “litigation penalty” costs and the cost impacts of the LRAs. The WP-02 record is equally
silent on how much of the REP Settlement Agreement cost was recovered through cost recovery
mechanisms. Without explanation, WPAG now declares that these amounts “are also part of the
record in these cases, and are known and determinable.” Id. Though WPAG’s brief studiously
avoids mentioning it, the reason the total REP Settlement Agreement cost are matters in this case
is because BPA supplemented the record with this information. Try as it might, WPAG simply
cannot avoid relying on supplemental record information to support its claim for refunds. If
WPAG believes it is appropriate to rely on supplemental information to determine the total cost
to the COUs of the REP Settlement Agreements, BPA sees no reason why it cannot introduce
supplemental information in order to determine the appropriate amount of REP benefits that
would have been paid absent the REP Settlement Agreements. Supplementing the record is
particularly appropriate in this case because, as described earlier, the WP-02 base rates contained
fundamentally flawed load, costs, and rate design assumptions. There is no reasonable basis for
BPA to confine itself to the known faulty information in the WP-02 rate record while WPAG and
other preference customers rely on supplemental record information to support their claims for
refunds. BPA rejects this selective use of the supplemental record and finds WPAG’s position
unpersuasive.

D. Conclusion

As noted throughout the above discussion, BPA has gone to great lengths to consider the
information that would be needed to calculate REP benefits in the absence of the REP Settlement
Agreements. The calculation of the refunds in this proceeding, known as Lookback Amounts,
will have impacts on the residential and small farm customers of the 10Us for years to come.
Forman, et al., WP-07-E-BPA-76, at 23. Fundamental fairness requires that the parties affected
by the Lookback Amounts (both those who pay, and those receiving the payments) have a full
and fair opportunity to respond to the assumptions and information that BPA relies on to make
these calculations. BPA has provided the parties with that opportunity in this proceeding by
revisiting the administrative records in a limited fashion, supplementing only where necessary.
The record that has been developed in this case clearly reflects the views and arguments of a
wide array of interests. While there may have been other less arduous ways of addressing the
Court’s opinions, BPA firmly believes that without the aid of the supplemental information
developed in this case the end results would have been fundamentally flawed and inaccurate.
For these reasons, it is proper for BPA to consider supplemental information in addition to the
WP-02 and WP-07 rate records to calculate the overcharges to the COUSs.
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Decision

BPA properly supplemented the WP-02 and WP-07 rate records with additional evidence and
arguments in order to calculate the overcharges to the COUs.
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3.0 FY 2002-2008 LOOKBACK LOADS AND RESOURCES
3.1 Introduction

The Load Resource Study for the FY 2002-2008 Lookback represents the compilation of the
loads, sales, contracts, and resource data necessary for developing BPA’s wholesale power rates.
The Load Resource Study is described in Chapter 2 of the FY 2002-2008 Lookback Study,
WP-07-FS-BPA-08. Documentation supporting the results is presented in the Load Resource
Study Documentation, WP-07-FS-BPA-08A. The Load Resource Study is also described in the
direct testimony of Hirsch, et al., WP-07-E-BPA-54, and the rebuttal testimony of Hirsch, et al.,
WP-07-E-BPA-80.

The Load Resource Study and supporting documents are used to (1) provide data to determine
resource costs for the Revenue Requirement Study, Chapter 3 of the FY 2002-2008 Lookback
Study, WP-07-FS-BPA-08; (2) provide data to derive billing determinants for the revenue
forecast in the Wholesale Power Rate Development Study (WPRDS), Chapter 5 of the

FY 2002-2008 Lookback Study, WP-07-FS-BPA-08; and (3) provide Pacific Northwest (PNW)
regional hydro data for use in the secondary revenue forecast for the Market Price Forecast
Study, Chapter 4 of the FY 2002-2008 Lookback Study, WP-07-FS-BPA-08.

The Load Resource Study for the 2002-2008 Lookback includes the following interrelated
components: (1) a forecast of the Federal System Load Obligations, which is comprised of
BPA'’s firm requirements Power Sales Contract (PSC) Obligations and Other BPA Contract
Obligations; (2) Federal System Resource Forecasts, which include the output from hydro and
other generating resources purchased by BPA, and Other BPA Contract Purchases; (3) the
Federal System Load Resource Balance, which relates Federal sales, loads, and contract
obligations to the Federal system generating resources and contract purchases; (4) total PNW
Regional Hydro Generation; and (5) forecast power purchases that are eligible for the Northwest
Power Act section 4(h)(10)(C) credit.

For the Final Supplemental Proposal, the Load Resource Study for the FY 2002-2008 Lookback
will be updated as described below.

Issues raised in the parties’ Initial Briefs regarding the Load Resource Study are addressed
below. No additional issues were raised in parties’ Briefs on Exceptions.

3.2 Federal System Load Obligations

The Federal System Load Obligations forecast includes BPA’s forecast firm requirement PSC
obligations to the public body utilities, cooperative utilities, and Federal agencies (together
referred to as Public Agencies), IOUs, and DSIs; contractual obligations to the Bureau of
Reclamation (Reclamation); contract obligations outside the PNW (exports); and contractual
obligations within the PNW (intra-regional transfers-out). In general the forecasts for the PSC
Obligations for the Public Agencies did not change from the 2002 Final Supplemental Load
Resource Study. Contractual obligations to five DSIs decreased for FY 2002-2006, as specified
in section 3.2.1 below. The 10U firm power sales forecast was decreased to zero in this study to

WP-07-A-05
Chapter 3 - FY 2002-2008 Lookback Loads and Resources
Page 93 (Conformed)



reflect the fact that the 2000 REP Settlement Agreements have been declared invalid. These
forecasts are further described below.

3.21 Power Sales Contract Obligations

The Federal system PSC obligation forecasts, comprised of customer group sales forecasts for
Public Agencies (including Slice), DSIs, 10Us, and other BPA PSC obligations, were updated
for the FY 2002-2008 Load Resource Study. These forecasts are derived as follows:

» The Public Agency PSC forecast is based on the sum of the individual load forecasts that
BPA produces for, or obtains from, each of its Public Agency customers. These forecasts
began as projections of annual total retail load, and were then shaped to reflect monthly
variations using historical relationships and peak energy use. These forecasts were also
reduced for conservation savings. See WP-07 Load Resource Study, WP-07-FS-BPA-01,
at 5-7.

» Slice product sales are forecast as 22.63 percent of the Slice resource stack. The amount
of Slice product available for delivery is dependent on Federal system operating
decisions, hydro production that varies by water conditions, and generation from non-
hydro Federal resources and other specified contracts. Id. at 6.

» There are no actual power deliveries to the IOUs forecast for this period. Id.

* BPA contractual commitments to the DSIs, originally totaling approximately 1,440
average megawatts (aMW), have been reduced due to the Load Reduction Agreements
(LRAS) with Alcoa, Atofina, Columbia Falls, Longview, and Oremet to 636 aMW for
FY 2002; 884 aMW for FY 2003; 1,389 aMW for FY 2004; 1,389 aMW for FY 2005;
and 1,396 aMW for FY 2006. See Issue 3, below, and section 1.1.2 of the FY 2002-2008
Lookback Study, WP-07-FS-BPA-08.

Issue 1

Whether BPA should reflect the effects of price elasticity on load following forecasts of its Public
Agency customers for FY 2002-2008.

Parties’ Positions

APAC argues that Staff should have reduced the PSC Obligation forecasts for the load following
Public Agencies to reflect the effects of price elasticity due to increasing BPA wholesale power
rates. APAC Br., WP-07-B-AP-01, at 52-53; APAC Br. Ex., WP-07-R-AP-1, at 27. APAC
argues that in the estimate of Preference Customer loads, Staff overstates those loads due to the
failure to account for commonly recognized price elasticities. APAC Br., WP-07-B-AP-01,

at 52-53. APAC argues that Staff admits Western energy prices were increasing significantly,
and that BPA anticipates in 2001 that its rates would probably increase by 50 percent to

250 percent. Id. APAC argues Staff agrees that such rate increases would have reduced loads.
Id. However, because Staff could not precisely determine the rate increases at a retail level, it
decided to make no adjustment at all. Id. APAC reasons this renders the estimate of Preference
Customer loads inherently unreliable. 1d.
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BPA Staff’s Position

BPA Staff did not include price elasticity in forecasting loads served at the PF rate for several
reasons. Hirsch, et al., WP-07-E-BPA-80, at 2.

Although Staff subscribes to the general economic theory that increasing the real price of a good
will often result in decreased demand for that good, the theory holds only if the ultimate
consumer is faced with the higher price and the consumer expects the higher price to remain into
the future. 1d. Because BPA’s power rate, and therefore any BPA rate increase, is at the
wholesale level, the retail rates of BPA’s Public Agency customers must reflect the wholesale
rate changes for consumers to be susceptible to an elasticity effect. Id. Retail rates are also
influenced by many factors beyond BPA’s wholesale power rate, such as transmission costs;
distribution costs; purchase power costs for power other than power provided by BPA,;
equipment, staff, and other overhead costs; and the retail utility’s desire to build or use financial
reserves. Id. Itis unknown whether any particular BPA rate increase will lead to a retail rate
increase. 1d. Also, Public Agency customer loads are influenced by many factors other than
consumer responses to retail rates. Factors such as weather and economic conditions can also
impact load changes. Id.

Given these circumstances and the many unknowns in the uncertain energy environment that
existed in 2001, price elasticity was not a reliable consideration to include in the load forecasts.

Evaluation of Positions

APAC contends that Staff’s load forecast is inherently unreliable because it did not measure
effects on retail consumptive behavior of higher wholesale power rates. APAC Br.,
WP-07-B-AP-01, at 52-53. BPA disagrees with APAC’s contention that Staff’s forecast is
unreliable. Hirsch, et al., WP-07-E-BPA-80, at 2.

In 2001, when rates were being set for 2002-06, assuming elasticity effects would have lowered
BPA'’s load forecasts, its costs, and its rates. But doing so would have also exposed BPA to
unacceptable financial risks because with extremely high market price forecasts higher than
expected loads would have exposed BPA to major additional power purchase costs not covered
in rates. Given the high degree of uncertainty in elasticity-induced load effects, relying on such
effects to bring rates down would have been imprudent. In short, BPA believes that relying on
price elasticity to solve the augmentation issue would be irresponsible, and to have done so
would have put at risk BPA’s ability to recover its costs. Furthermore, as WPAG acknowledged,
price elasticity would only impact BPA’s load-following customers paying the PF rate. WPAG
Direct Testimony, WP-07-E-WA-05, at 33. Since BPA would not see elasticity effects on
Slice/block customers in its load obligations, and since presubscription customers were not
subject to the rate increases, any elasticity effect would be limited to load-following customers,
who were well under half of BPA sales to preference customers. It would have had a de minimis
effect on BPA’s load forecast.

While in 2001 BPA cautioned that its power rate increase for the FY 2002-2006 period could be
as high as 250 percent, BPA was pursuing efforts such as voluntary load reductions, load buy-
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downs, DSI load reduction agreements, irrigation programs, etc., to ensure that actual rate
increases would not reach that level. To have assumed a 250% increase in assessing price
elasticity effects, at a time when BPA was making significant efforts to mitigate any potential
rate increase, would have significantly overstated load declines and inappropriately assumed
away a part of BPA’s augmentation problem.

Decision

BPA will not reflect price elasticity reductions in the load following forecasts for FY 2002-2008
of its Public Agency customers.

Issue 2

Whether BPA should use actual load numbers rather than recreating load forecasts.

Parties’ Positions

In its Brief on Exceptions, APAC argues that BPA should use the actual load numbers that
occurred rather than creating a forecast based on the information available to BPA in 2001.
APAC Br. Ex., WP-07-R-AP-1 at 27. APAC argues that the actual loads would provide a more
accurate load number than recreated forecasts. Id.

BPA Staff’s Position

BPA'’s policy direction for the Lookback Analysis was to use load forecasts that are based on
information available in winter/spring of 2000/2001. See Bliven, et al., WP-07-E-BPA-52.
Accordingly, BPA’s load numbers are forecasts based on information available in winter/spring
of 2000/2001.

Evaluation of Positions

APAC argues that the actual loads would provide a more accurate load number than recreated
forecasts. APAC Br. Ex., WP-07-R-AP-1 at 27. Staff agrees that it is unlikely that any forecast
would precisely reflect what actually occurred. However, the policy directions (see Bliven,

et al., WP-07-E-BPA-52) for the Lookback analysis was to use the load forecasts that would
have been available in the winter/spring of 2000/2001. At the time, BPA did not have actual
numbers since no one could have known with 100 percent accuracy the actual load that would be
supplied through power marketed by BPA during the effective rate period. Therefore, it is not
appropriate for Staff to use the actual recorded data for FY 2002-2006 in the Lookback analysis
because such information was not available to BPA prior to the spring of 2001, when BPA
would have been setting the PF Preference rate.
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Decision

To be consistent with its policy direction, BPA will not use actual load data. BPA will use load
forecasts based on information available in the winter/spring of 2000/2001.

Issue 3

Whether BPA has failed to sustain its burden of proof on load data because some data records
for loads are no longer available.

Parties’ Positions

In its Brief on Exceptions, APAC states that “BPA could not produce the data, equations and
backup material to support the forecasts of Preference Customer load that were made. The data
records were not retained and BPA has failed to sustain its burden of proof.” APAC Br. Ex.,
WP-07-R-AP-1, at 27.

BPA Staff’s Position

The aggregate total retail load forecasts were produced in the following manner for the 2002
Final Rate Case:

0 BPA used excel workbooks, containing equations and model statistics, to calculate the
individual utility total retail load forecasts.

o Individual utility total retail load forecasts were uploaded to BPA’s data repository--the
Loads and Resources Information System (LaRIS).

o0 LaRIS reported the aggregate total retail load forecast and produced BPA’s load resource
balance and supporting data for the rates process.

While the individual utility total retail load forecasts were preserved in the LaRIS database for
the 2002 Final Rate Case, the excel workbooks used in preparing those forecasts were not saved.
Instead, as new individual utility total retail load data became available, the workbooks were
updated to incorporate the new information. Although previous versions of the excel workbooks
were not archived, the utility specific total retail load forecasts used in the rates process were
permanently stored in the LaRIS database.

The aggregate total retail load forecasts used in the 2002 Final Rate Case were accepted without
objection. For the 2002-2006 Lookback analysis, the aggregate total retail load forecast was not
changed.

Evaluation of Positions

APAC claims BPA failed to sustain its burden of proof because it could not produce the data,
equations and backup material to support the forecasts of Preference Customer load that were
made. APAC Br. Ex., WP-07-R-AP-1, at 27. It is not clear what “data, equations and backup
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material” APAC is referring to in this statement, but BPA assumes APAC is raising the same
concern it raised in its Direct Testimony (Wolverton, WP-07-E-AP-1 at 38) that BPA does not
have documentation of individual utility load forecasts. APAC fails to articulate what the burden
of proof is that BPA must meet and simply misconstrues and mischaracterizes BPA’s position
with respect to its load forecast. Assuming APAC is referring to whether or not BPA is basing
its rate determinations on substantial evidence in the record, BPA has records to support its total
retail load calculations and has fully explained the logic and reasoning behind its total retail load
numbers throughout the record in this rate proceeding. While the actual workbooks are no
longer available the model structure is available and has been described in the Supplemental
Load Resource Study (WP-07-E-BPA-45, at 6).

Also the individual forecasts and the supporting documentation, while they may be instructive or
interesting, are largely irrelevant. Rather the total of the forecasts, the aggregate of BPA'’s load
obligation, is what is important in producing the rates. No argument has been made that the
aggregate forecast is in error beyond (1) the desire of some parties for BPA to have included a
price elasticity adjustment to the overall forecast, or (2) the desire to use actuals in place of the
forecast under the obvious argument that actuals are more accurate than forecasts, issues that are
addressed separately in this ROD.

Decision

BPA has maintained full records for the vast majority of the load data required to conduct the
Lookback Study, and where full data records were not available, BPA used the best available
data to create load forecasts. BPA fully explained the method employed in developing the
Preference Customer load forecasts. Further, the aggregate load data used in the Lookback
Study is the same as that used in the 2002 Final Rate Case. Accordingly, BPA has included
substantial evidence in the record to sustain its burden of proof on total retail load data.

Issue 4

Whether BPA should reflect the potential risk of price elasticity on DSI loads for its FY 2002
2008 DSI load forecast.

Parties’ Positions

APAC sets forth the same price elasticity argument for DSI loads as it set forth in its Public
Agency load argument discussed above — that BPA should have reduced the PSC Obligation
forecasts for the DSIs to reflect the effects of price elasticity due to increasing BPA wholesale
power rates. APAC Br., WP-07-B-AP-01, at 53; APAC Br. Ex., WP-07-R-AP-1, at 27. APAC
argues that Staff acknowledged that they conducted studies of the amount of DSI load “at risk”
and determined that under certain economic scenarios all of the DSI load could be curtailed.
Pursuant to Golden NW, BPA cannot ignore information that it had on hand at the time that load
determinations were being made. APAC Br., WP-07-B-AP-01, at 53.
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Cowlitz argues that BPA should have predicted only 365 aMW of smelter load would have
operated. Cowlitz Br., WP-07-B-CO-01, at 60. Cowlitz states that this forecast was based on a
“calculated” IP rate of $43.60/MWh after replicating BPA’s smelter sensitivity work and a five-
year aluminum price forecast in the record and that 365 aMW is the reasonable forecast of DSI
load that should have been used, not the entire 1,440 aMW. Id.

PPC states that BPA should at least rely on the estimate of aluminum prices it developed for the
WP-02 rate proceeding, as well as its analysis of risks that DSI loads would not operate if
applicable rates for BPA power rose above specified levels. PPC Br., WP-07-B-JP25-01, at 34.

BPA Staff’s Position

BPA Staff did not rely on price elasticity when forecasting DSI loads for the reasons stated in
Staff’s position on Issue 1 above. BPA had to stand ready to serve the entire DSI load it was
contractually obligated to serve. To deviate from its contractual requirements because of
speculation over price elasticity would cause unnecessary exposure to BPA’s ability to recover
its costs.

Evaluation of Positions

While the parties come at this issue from different approaches, BPA understands the issues
raised to mean that the parties claim that, as for the Public Agency load-following load forecast,
Staff should have accounted for the effects of price elasticity in its DSI load forecast. Cowlitz
and PPC point out that BPA’s smelter sensitivity analysis and information were available to
Staff, and hence its DSI load forecast should have been less than the 1,440 aMW. Cowlitz Br.,
WP-07-B-C0O-01, at 60; PPC Br., WP-07-B-JP25-01, at 34. APAC contends that DSI studies of
“at risk” DSI load existed at the time BPA did its forecast, and the Golden NW decision means
that BPA cannot ignore such information. APAC Br., WP-07-B-AP-01, at 53.

While Staff had analysis from the 1999 period that indicated a range of DSI load amounts that
could be “at risk” under various prices for aluminum and various prices for electricity, such
analysis was theoretical and speculative. Hirsch, et al., WP-07-E-BPA-80, at 13-19. That DSI
load was theoretically “at risk” because of price elasticity does not reduce or eliminate BPA’s
contractual responsibility to serve 1,440 aMW of DSI load during the FY 2002-2006 time period.
Id. Had Staff considered price elasticity and put more weight on the “at risk” analysis, BPA
would have been in danger of setting power rates to recover the cost of serving an amount of DSI
load significantly smaller than the amount to which the DSIs were contractually entitled. Staff’s
DSl load projection was based on the amount of energy BPA was contractually obligated to
serve when the power sales contracts were executed — 1,440 aMW. Hirsch, et al.,
WP-07-E-BPA-80, at 11-19. This contract amount was a set amount that BPA had to stand
ready to serve. For reasons stated in Staff’s position on Issue 1 above, BPA does not rely on
price elasticity when forecasting DSI loads.
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Decision

BPA will not reflect the possibility that some DSI loads were ““at risk™ because of price elasticity
when setting the DSI load forecast for FY 2002-2006.

Issue 5

Whether BPA should account for the DSI Load Reduction Agreements in the DSI load forecast
for FY 2002-2008.

Parties’ Positions

Several parties, including APAC, Cowlitz, and PPC, argue that Staff should have considered the
LRAs when setting the DSI load forecast. Cowlitz argues that BPA had entered LRAs with most
DSIs by June 2001, very “substantially reducing the expected 1,440 aMW load under those
contracts.” Cowlitz Br., WP-07-B-CO-01, at 61. Cowlitz argues BPA cannot ignore its own
contracts when setting the DSI forecast. 1d. APAC states that most of the DSIs had signed load-
reduction agreements, agreeing to reduce specified portions of their load for several years prior
to June 2001. APAC Br., WP-07-B-AP-01, at 53. Similarly, PPC argues that Staff’s assumption
that it would forecast 1,440 aMW of DSI loads in the spring of 2001 was unreasonable given that
BPA had, at that time, entered into Load Reduction Agreements with almost all of the DSI
customers to buy down those loads. PPC Br., WP-07-B-JP25-01, at 34. Parties argue, therefore,
that Staff’s DSI load forecast must be decreased by the amount of load contractually reduced in
the DSI LRAs for the FY 2002-2008 Lookback analysis.

BPA Staff’s Position

BPA Staff’s DSI load projection was based on the power amount BPA was contractually
obligated to serve when the DSI power sales contracts were originally executed — 1,440 aMW.
Hirsch, et al., WP-07-E-BPA-80, at 11. It is reasonable not to consider the DSI LRAs when
setting the DSI load projection because some of the DSI LRAs were still being negotiated in the
days leading up to and beyond June 21, 2001. Id. Therefore, the details of which DSIs would
enter LRAs and the amount of possible load reductions were not fully evident in time to be
included in the DSI load projection. Id. Accordingly, it was reasonable for Staff to use the full
contract amount of 1,440 aMW as the DSI load projection in order to ensure cost recovery. Id.

Evaluation of Positions

While Staff believes it was reasonable not to consider the DSI LRAs when setting the DSI load
projection for FY 2002-2006, Staff also believes it would be reasonable to consider the impact
on DSI loads that resulted from DSI LRAs that BPA was aware of by the time it was setting rates
in 2001. Hirsch, et al., WP-07-E-BPA-80, at 17.

Parties make a compelling argument that BPA should include such DSI LRAs because they had
effectively reduced the total contract obligation of 1,440 aMW to a lesser amount, and such
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amount was known by the time BPA was setting rates in 2001. By June 21, 2001, BPA had
executed LRAs with Alcoa, Atofina, Columbia Falls, Longview, and Oremet, for total load
reduction amounts of 804 aMW for FY 2002, 556 aMW for FY 2003, 51 aMW for FY 2004,
51 aMW for FY 2005, and 44 aMW for FY 2006. See section 1.1.2 of the FY 2002-2008
Lookback Study, WP-07-FS-BPA-08. The original contract obligation of 1,440 aMW minus
these load reductions would provide DSI load projections of 636 aMW for FY 2002, 884 aMW
for FY 2003, 1,389 aMW for FY 2004, 1,389 aMW for FY 2005, and 1,396 aMW for FY 2006.
To the extent that BPA entered LRAs with DSIs after June 21, 2001, such LRAs should not be
considered, because BPA would not have had reliable information on such LRAs to use for
setting rates.

Decision

BPA will include the DSI LRAs for Alcoa, Atofina, Columbia Falls, Longview, and Oremet in its
DSI load forecast for FY 2002-2006.

Issue 6

Whether BPA should use a forecast load amount rather than an actual load amount for DSIs for
FY 2002-2006 in its Lookback analysis.

Parties’ Positions

APAC argues that Staff should have used the actual load numbers for DSIs rather than using a
forecast amount. APAC Br., WP-07-A-AP-01, at 53. APAC states that the most accurate
measure of loads is what actually occurred during the 2002-2006 rate period. Id.

BPA Staff’s Position

In accordance with the policy direction of Bliven, et al., WP-07-E-BPA-52, BPA Staff used DSI
load forecasts based on the most reliable data available to BPA in the winter/spring of
2000-2001.

Evaluation of Positions

In establishing rates for a given rate period, BPA relies on forecasts of load, not actual loads.
See BPA'’s evaluation of positions in issue 2 above. This has been BPA’s historical practice and
is consistent with industry practice. Consistent with using such forecasts of load, the Lookback
analysis was to use the information that would have been available in the winter/spring of
2000-2001. Hirsch, et al., WP-07-E-BPA-80, at 19. Given this policy direction and historical
and industry practice, it would be inconsistent for BPA to use DSI load amounts based on actual
load numbers.
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Decision

BPA will use a DSI load projection rather than the actual DSI loads for FY 2002-2006 in its
Lookback analysis.

3.2.2 Other BPA Contract Obligations

BPA provides Federal power to customers under a variety of contract arrangements in addition to
the Public Agency, 10U, and DSI PSC load obligation forecasts. These contracts are categorized
as (1) power sales; (2) power or energy exchanges; (3) capacity sales or capacity-for-energy
exchanges; (4) power payments for services; and (5) power commitments under the Columbia
River Treaty. These arrangements are collectively called “Other BPA Contract Obligations,”
and they can have differing rate structures. Other BPA Contract Obligations are assumed to be
served by the Federal system firm resources regardless of weather, water, or economic
conditions.

For FY 2002-2008, there were no updates to Other BPA Contract Obligations. See WP-02 Load
Resource Study, WP-02-FS-BPA-01, at 6-7 for FY 2002-2006, and WP-07 Load Resource
Study, WP-07-FS-BPA-01, at 11-12 for FY 2007-2008.

No party raised issues regarding BPA’s Other BPA Contract Obligations forecast for
FY 2002-2008.

3.3 Federal System Resource Forecast

BPA markets power from generating resources that include Federal and non-Federal hydro
projects, other generating projects, and other hydro-related contracts. For FY 2002-2006, the
Federal System Resource Forecast was unchanged from the 2002 Final Load Resource Study
(WP-02-FS-BPA-01, at 7-18) except for changes to the Federal system augmentation purchase
forecasts. These changes were incorporated in the Rate Analysis Model (RAM). See

FY 2002-2008 Lookback Study, WP-07-FS-BPA-08, at 37. For FY 2007-2008, the Federal
System Resource Forecast was unchanged. See WP-07 Load Resource Study,
WP-07-FS-BPA-01, at 13-20.

No party raised issues regarding BPA’s Federal System Resource Forecast for FY 2002-2008.

331 Regulated Hydro

BPA markets the generation from the Federal system regulated hydro projects, which are owned
and operated by either Reclamation or the U.S. Army Corps of Engineers (COE). These hydro
projects are described as “Regulated Hydro” because their operation is coordinated to meet
power and non-power requirements. Generation forecasts for the regulated hydro projects are
derived by BPA’s hydro regulation model (HYDSIM).
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The forecast of the Federal system Regulated Hydro generation was not changed for

FY 2002-2008. See WP-02 Load Resource Study, WP-02-FS-BPA-01, at 10-13 for

FY 2002-2006, and at 13-17 for FY 2007-2008.

No party raised issues regarding BPA’s Regulated Hydro generation forecasts for FY 2002-2008.

3.3.2 Independent Hydro

BPA markets the power from independent hydro projects that are owned and operated by
Reclamation, COE, and/or other project owners. Independent hydro projects are dams whose
generation is not modeled or regulated in BPA’s HYDSIM,; rather, generation forecasts are
provided by individual project owners.

The forecast of the Federal system Independent Hydro generation was not changed for
FY 2002-2008. See WP-02 Load Resource Study, WP-02-FS-BPA-01, at 8 for FY 2002-2006,
and at 17-18 for FY 2007-2008.

No party raised issues regarding BPA’s Independent Hydro generation forecasts for
FY 2002-2008.

3.3.3 Other Federal System Generation

Other Federal System Generation includes the purchased output from non-Federally owned
projects and project generation directly assigned to BPA.

There were no changes to Other Federal System Generation resource forecasts for
FY 2002-2008. See WP-02 Load Resource Study, WP-02-FS-BPA-01 at 9, and WP-07 Load
Resource Study, WP-07-FS-BPA-01, at 18-109.

No party raised issues regarding BPA’s Other Federal System Generation resource forecasts for
FY 2002-2008.

3.34 Other Federal System Contract Purchases

BPA purchases power from sellers under a variety of contractual arrangements to meet Federal
load obligations. The contracts are categorized as (1) power purchases; (2) power or energy
exchange contracts; (3) capacity sales or capacity-for-energy exchange contracts; and (4) power
purchased or assigned to BPA under the Columbia River Treaty. These sources of power are
considered firm resources.

For FY 2002-2008, BPA’s Other Federal System Contract Purchases were not changed in the
Study. See WP-02 Load Resource Study, WP-02-FS-BPA-01, at 9-10 and at 19-20.

No party raised issues regarding BPA’s Other Federal System Contract Purchases forecast.
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34 Federal System Load Resource Balance

The Federal System Load Resource Balance completes BPA'’s load and resource picture by
comparing forecast Federal system load obligations to Federal system resource output assuming
1937 water conditions for hydro resources. The result of the subtraction of loads from Federal
system resources yields BPA’s forecast Federal system monthly firm energy surplus or deficit.
If BPA’s resources are greater than load obligations under 1937 critical water conditions, BPA
has firm surplus energy. Conversely, if BPA’s resources are less than load obligations, BPA
must purchase power or otherwise secure resources through augmentation to meet Federal
system energy deficits.

For FY 2002-2006, the load obligations, contracts, and generation resources incorporated in the
Federal System Load Resource Balance were unchanged, with the exception of updates to the
Federal system augmentation purchase forecast, which was updated in the RAM. See

FY 2002-2008 Lookback Study, WP-07-FS-BPA-08, at 37. The Federal System Load Resource
Balance for FY 2007-2008 was not changed. See WP-07 Load Resource Study,
WP-07-E-BPA-01, at 20-21.

No party raised issues regarding BPA’s Federal System Load Resource Balance forecast for
FY 2002-2008.

35 Pacific Northwest Regional Hydro Generation

The total PNW Regional Hydro Generation forecasts, which include regulated, independent, and
Non-Utility Generation (NUG) hydro projects, were not changed for FY 2002-2008. See WP-02
Risk Analysis Study and Documentation, WP-02-FS-BPA-03A, at 9-11 for FY 2002-2006, and
WP-07 Load Resource Study Documentation, WP-07-FS-BPA-01, at 22 for FY 2007-2008.

No party raised issues regarding BPA’s PNW Regional Hydro Generation projections for
FY 2002-2008.

3.6 Forecast of 4(h)(10)(C) Credit

BPA funds actions to protect, mitigate, and enhance fish and wildlife affected by Federal hydro
operations, as directed by the Northwest Power Act, 16 U.S.C. 8§ 839-839h. These program
costs are allocated to hydro project purposes for both power and non-power uses. The Northwest
Power Act directs BPA to annually recoup its funding of non-power purposes through credits,
known as “section 4(h)(10)(C) credits” in reference to the authorizing statutory provisions, so
that ratepayers pay only their power share of the fish and wildlife costs. 16 U.S.C.

8 839b(h)(10)(C). BPA uses a specific methodology to determine the appropriate annual amount
of section 4(h)(10)(C) credits.

For FY 2006-2008, there were no changes to the 4(h)(10)(C) power purchase credit forecast. See
WP-07 Risk Analysis Study and Documentation, WP-07-FS-BPA-03A, at 136-156 for
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FY 2002-2006, and WP-07 Load Resource Study, WP-07-FS-BPA-01, at 22-25 for
FY 2007-2008.

No party raised issues regarding BPA’s Forecast of 4(h)(10)(C) Credits for FY 2002-2008.
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40 FY 2002-2008 LOOKBACK MARKET PRICE FORECAST
4.1 Introduction

In the WP-07 Supplemental Proposal, BPA Staff proposed using the same market price forecast
for the FY 2002-2006 Lookback analysis that was used in the WP-02 Final Supplemental
Proposal. Conger, et al., WP-07-E-BPA-56, at 1. This market price forecast was described in
the 2002 Supplemental Power Rate Proposal Final Study, WP-02-FS-BPA-09.

Staff reviewed the WP-02 record for the best market price forecast information available at the
time of the WP-02 Final Supplemental Proposal, published in June 2001. The market price
forecast in the WP-02 Supplemental Final Proposal was based on the best market price
information available at that time. Id. at 2.

Throughout the WP-07 Supplemental rate proceeding, the use of this market price forecast for
the FY 2002-2006 Lookback analysis was not raised as an issue. No other testimony was filed
on the topic, and no party raised the issue in its Initial Brief or Brief on Exceptions. Thus, BPA
will use the market price forecast as proposed by Staff.
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50 FY 2002-2008 LOOKBACK REVENUE REQUIREMENT
5.1 Introduction

The purpose of the Lookback Revenue Requirement study, section 3 of WP-07-FS-BPA-08, is to
establish the level of revenues from wholesale power rates that, in retrospect, would have been
necessary to recover, in accordance with sound business principles, the Federal Columbia River
Power System (FCRPS) costs associated with the production, acquisition, marketing, and
conservation of electric power assuming that BPA had recalculated base rates in the WP-02
Supplemental Proposal.

5.2 Revenue Requirement Development

The development of spending levels reflected in the WP-02 Final Proposal revenue requirement
was largely driven by the Regional Cost Review (Cost Review), a review of FCRPS costs
launched in September 1997 by BPA and the Northwest Power and Conservation Council
(NPCC). Both the Comprehensive Review and the Cost Review are described in the WP-02
Revenue Requirement Study, WP-02-BPA-FS-02, chapter 2.

521 Adjustments to Program Expenses Used in the WP-02 Proceeding for the
FY 2002-2006 Lookback

The forecasts of program expenses used in the WP-02 Final Proposal were not changed for the
Lookback Revenue Requirement Study, WP-07-FS-BPA-08. Lennox, et al., WP-07-E-BPA-55,
at 4. The program expense assumptions used in the WP-02 Final Proposal were the only
complete set of program expense forecasts available during the WP-02 Supplemental Proposal
proceeding. Id.

5.2.2 Capital Investments

FCRPS capital investments include Corps, Reclamation, and BPA capital investments and
third-party resource investments for which debt is secured by BPA (capitalized contracts). The
WP-02 Final Proposal FCRPS capital outlay projections were $1,399 million for the FY
2002-2006 rate period. Revenue Requirement Study, WP-02-BPA-FS-02, chapter 2, Table 4.
With the exception of the following items, these investment projects were not adjusted as part of
the Lookback process.

The Lookback Revenue Requirement Study includes changes to two capital investment
assumptions that would have been updated if BPA had revised power rates in the WP-02
Supplemental Proposal. First, this study includes a forecast of capital spending for the
Conservation Augmentation (ConAug) program, which was not included in the WP-02 Final
Proposal. This program was created in 2000 to aid in meeting BPA’s power augmentation
needs. A forecast of ConAug capital investment, totaling $300 million for the FY 2002-2006
rate period, was available near the end of the WP-02 Supplemental Proposal process. Lennox,
et al., WP-07-E-BPA-55, at 3. Second, this study incorporates a different plant-in-service
forecast for the Columbia River Fish Mitigation (CRFM) project, which had changed by the end
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of the WP-02 Supplemental Proposal process and would have been used if the revenue
requirement had been revised. The new forecast reduced CRFM capital investment by
approximately $225 million beginning in FY 2001 through the FY 2002-2006 rate period. Id.
at 2-3. See FY 2002-2008 Lookback Documentation, WP-07-FS-BPA-08A, section 3.

In addition to these changes, the WP-02 Final Proposal included projected investments for

FY 2000. At the time of the WP-02 Supplemental Proposal, the actual investments for FY 2000
were known. In cases where the actual results for FY 2000 differed from the forecast, the
forecasted investments and plant-in-service dates have been modified in the development of
interest expenses and depreciation/amortization expenses for this study.

53 Issues

No issues were raised by parties in their Initial Briefs or their Briefs on Exception.
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6.0 FY 2002-2008 LOOKBACK SLICE RATE AND REVENUE REQUIREMENT
6.1 Introduction

The Slice product is a sale of a fixed percentage of the generation output of the Federal
Columbia River Power System (FCRPS). It is not a sale or lease of any part of the ownership of,
or operational rights to, the FCRPS. The Slice product is a power sale based upon a Slice
customer’s annual firm net requirement load and is shaped to BPA’s generation output from the
FCRPS. BPA'’s Subscription sale of the Slice product required a commitment by each Slice
customer to purchase the product for 10 years, from FY 2002 through FY 2011.

Because the Slice product is calculated as a percentage of the FCRPS generation output, the
actual amount of power delivered to the Slice customer varies throughout the year. During
certain periods of the year and under certain water conditions, the power delivered exceeds the
Slice customer’s firm net requirement and may, at times, exceed the Slice customer’s actual firm
load. As a consequence, the Slice product entails a sale of both requirements power and surplus
power.

Each Slice customer pays a percentage of BPA'’s costs, rather than a set price per megawatt and
megawatt-hour. The Slice customer’s obligation to pay is based on the percentage of the FCRPS
generation output the Slice customer elected to purchase in its 10-year Subscription contract.
The Slice customers pay a percentage of the Slice Revenue Requirement. The Slice Revenue
Requirement is comprised of all of the line items in BPA’s power revenue requirement, with
certain limited exceptions. See the Slice Product Costing and True-Up Table for a detailed list of
the line items and forecasted dollar amounts in the FY 2007-2009 Slice Revenue Requirement
that was determined in the WP-07 Final Proposal. 2007 Wholesale Power Rate Schedules and
General Rate Schedule Provisions, November 2006, Appendix A, Table 1.

In 2003, BPA was involved in litigation before the United States Court of Appeals for the Ninth
Circuit concerning the appropriate interpretation of the Slice rate and the Slice Rate
Methodology. Northwest Requirements Utilities, et al. v. Bonneville Power Administration,
No. 03-73849, Northwest Requirements Utilities v. Bonneville Power Administration,

No. 04-71311, Benton County PUD, et al. v. Bonneville Power Administration, No. 03-74179.
In July 2006, BPA, the Slice customers, and the Northwest Requirements Utilities agreed on a
settlement of the issues. The Slice Settlement (No. 07PB-12273) was approved by the U.S.
Department of Justice and was signed and executed by all parties on November 22, 2006. The
Slice Settlement resolved all Slice True-Up disputes for Contract Years 2002-2005, along with
some previously disputed substantive issues in a way that will have precedential effect beyond
2005. The Slice Settlement provided for refunds to Slice customers in the form of credits to their
bills that settled disputes over the magnitude of Slice True-Up Adjustment Charges for

FY 2002-2005. The Slice Settlement also included a new dispute resolution provision and a
Memorandum of Understanding regarding BPA’s Debt Optimization Program.

As part of the WP-07 Final Proposal, BPA, along with many Slice customers, non-Slice
customers, 10Us, and Tribal entities, signed the Partial Resolution of Issues that included
modifications to the Slice rate and Slice True-Up. Evans, et al., WP-07-E-BPA-31,
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Attachment A. The Partial Resolution of Issues was adopted by the Administrator in the
WP-07 Administrator’s Final Record of Decision, WP-07-A-02, at 2-6, and Attachment 1. The
Partial Resolution of Issues was not changed in this Supplemental Proposal.

In the Supplemental Proposal, BPA proposed modifications of the rate treatment of certain Slice

Rate and Slice Rate Methodology matters, consistent with the Slice Settlement. Johnson, et al.,
WP-07-E-BPA-59, at 2-5.

6.2 Annual Slice True-Up Adjustment Charge Calculation

Issue 1

Whether the average Slice Revenue Requirement for FY 2007-2009 that was determined in the
WP-07 Final Proposal should be the basis for the calculation of the annual Slice True-Up
Adjustment Charge for FY 2008.

Parties’ Positions

The Slice Customers Group supports the approach of using the average Slice Revenue
Requirement for FY 2007-2009 that was determined in the WP-07 Final Proposal as the basis for
the calculation of the annual Slice True-Up Adjustment Charge for FY 2008. Slice Customers
Group Br., WP-07-B-JP22-01, at 2.

BPA Staff’s Position

BPA Staff proposed that the calculation of the Slice True-Up Adjustment Charge for FY 2008
would be the difference between the Actual Slice Revenue Requirement for FY 2008 and the
average Slice Revenue Requirement for FY 2007-2009 that was determined in the WP-07 Final
Proposal. Johnson, et al., WP-07-E-BPA-59, at 4; Lee, et al., WP-07-E-BPA-84, at 3.

Evaluation of Positions

The Slice Customers Group supports BPA’s approach of using the average Slice Revenue
Requirement for FY 2007-2009 that was determined in the WP-07 Final Proposal as the basis for
the calculation of the annual Slice True-Up Adjustment Charge for FY 2008. Slice Customers
Group Br., WP-07-B-JP22-01, at 2. For the calculation of the Slice True-Up Adjustment Charge
for FY 2008, Staff proposed to compare the Actual Slice Revenue Requirement for FY 2008
with the average Slice Revenue Requirement for FY 2007-2009 that was determined in the
WP-07 Final Proposal. Johnson, et al., WP-07-E-BPA-59, at 4. The Slice Customers Group
agreed with this approach and stated that it made sense for BPA to calculate the Slice True-Up
Adjustment Charge for FY 2008 by using the average Slice Revenue Requirement for

FY 2007-2009 that was determined in the WP-07 Final Proposal, which is the same average
Slice Revenue Requirement that the FY 2008 Slice rate is based on. Brawley and Gregg,
WP-07-E-BPA-JP22-01, at 8. Staff agreed and affirmed that it would calculate the
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Slice True-Up Adjustment Charge based on the three-year average Slice Revenue Requirement
established in the WP-07 Final Proposal. Lee, et al., WP-07-E-BPA-84, at 3.

Decision

BPA will use the average Slice Revenue Requirement for FY 2007-2009 that was determined in
the WP-07 Final Proposal as the basis for the calculation of the annual Slice True-Up
Adjustment Charge for FY 2008.
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7.0 AVERAGE SYSTEM COST REFORECASTS AND BACKCASTS
7.1 Introduction

7.1.1 Overview of Average System Cost

The Northwest Power Act, 16 U.S.C. 8839, et seq., established the REP to provide residential
and small farm customers of Pacific Northwest utilities a form of access to low-cost Federal
power. McHugh, et al., WP-07-E-BPA-71, at 1-5. Under the Northwest Power Act, BPA
“purchases” power from each participating utility at that utility’s ASC. Id. BPA then offers, in
exchange, to “sell” an equivalent amount of electric power to the utility at BPA’s PF Exchange
rate. 1d. The amount of power purchased and sold is the qualifying residential and small farm
load of each utility participating in the REP. Id. The Northwest Power Act requires that the net
benefits of the REP be passed on directly to the residential and small farm customers of the
participating utilities. 1d.

The REP does not involve a conventional purchase and sale of power. Id. Under the normal
implementation of the REP, no actual power is transferred either to or from BPA. Id. The
“exchange” has been referred to as a “paper” transaction, where BPA provides the participating
utility cash payments that represent the difference between the power “purchased” by BPA and
the generally less expensive power “sold” to the participating utility. 1d. As discussed below,
however, actual power sales may occur under “in-lieu” transactions, where BPA purchases
power from a source other than the utility and sells actual power to the utility. 1d.

When a utility’s ASC is less than the PF Exchange rate, the utility may elect to deem its ASC
equal to the PF Exchange rate. Boling, et al., WP-07-E-BPA-57, at 3. By doing so, it avoids
making monetary payments to BPA. Id. The amount that the utility would otherwise pay BPA
is tracked in a “deemer account.” 1d. At such time as the utility’s ASC is higher than BPA’s PF
Exchange rate, benefits that would otherwise be paid to the utility act as a credit against the
negative “deemer balance.” Id. Only after the “positive benefits” have completely offset the
“negative balance,” bringing the negative “deemer account” to zero, would the utility again
receive monetary payments from BPA. 1d. Avista Corporation (Avista), Idaho Power Company,
and NorthWestern Energy have deemer balances. Id. The issue of deemer balances with Idaho
Power Company and Avista is currently in dispute. Forman, et al., WP-07-E-BPA-76, at 64-75.

A utility’s ASC is the sum of a utility’s production- and transmission-related costs (Contract
System Costs) divided by the utility’s Contract System Load. Boling, et al., WP-07-E-BPA-57,
at 4. Pursuant to section 5(c)(7), BPA established a methodology for determining a utility’s
ASC. 16 U.S.C. §839c(c)(7). The ASC methodology in effect during the FY 2002-2008 period
was the 1984 Average System Cost Methodology. Forman, et al., WP-07-E-BPA-76, at 38-39.
Section 5(c)(7) of the Northwest Power Act also lists the costs and loads that cannot be included
in an exchanging utility’s ASC. 16 U.S.C. 8 839¢(c)(7)(A), (B), (C). They include the costs to
serve a new large single load (NLSL); the costs to serve extraregional load that occurs after
December 5, 1980; and the costs of any generating facility terminated prior to commercial
operation. A utility’s Contract System Load is defined as the utility’s total retail load. The
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resulting quotient from dividing the utility’s Contract System Costs by Contract System Load is
the utility’s ASC.

7.1.2 Lookback ASCs

The Lookback construct is designed to estimate as closely as possible the amount of REP
benefits that should have been included in consumer-owned utilities’ (COUSs’) rates for the

FY 2002-2008 period. Bliven, et al., WP-07-E-BPA-52, at 18-19. The resulting REP benefit
amounts, subject to certain rules, are compared to what the investor-owned utilities (IOUs)
actually received under the REP Settlement Agreements. Marks, et al., WP-07-E-BPA-62, at 9.
The difference between these two amounts, in general, is referred to as the Lookback Amount,
which must be recovered from the I0Us and returned to the COUs. Id.; see also Chapter 8.

To construct the Lookback Amounts, BPA assumed that there were no 2000 REP Settlement
Agreements, which were held unlawful by the U.S. Court of Appeals for the Ninth Circuit, and
BPA would have implemented the REP for both the WP-02 and WP-07 rate periods under the
terms of a traditional RPSA. Bliven, et al., WP-07-E-BPA-52, at 14. In addition, BPA assumed
that if the REP Settlement Agreements had not existed, BPA would have been forced to revisit
the development of the PF Exchange rate in the winter of 2000 and spring 2001, because the base
rates developed at that time assumed the existence of the REP Settlement Agreements, did not
reflect significantly increased loads and market prices, were inadequate to recover BPA’s costs,
and therefore could not have been approved by FERC or used to recover BPA’s costs. Burns,

et al., WP-07-E-BPA-53, at 8. Consequently, BPA assumes it would have developed its

PF Exchange rate differently had it known it would have implemented the REP for the WP-02
rate period. Id. at 8-9.

ASCs play a central role in determining the level of REP benefits that would have been paid to
the 10Us but for the REP Settlement Agreements. They do so in two ways. First, forecast ASCs
are used to estimate the amount of REP costs that BPA must collect in rates over the rate period.
While these ASCs do not replace the ASCs that may be filed by the IOUs during the rate period
under the REP and that are used to calculate actual REP benefits, they are vitally important for
setting rates, including the PF Exchange rate. Second, ASCs are used to determine the actual
amount of REP benefits the IOUs will receive. Actual REP benefits are determined by
comparing the PF Exchange rate with the IOUs’ filed ASCs. These “filed” ASCs may occur any
number of times during the rate period and typically vary from the forecast ASCs BPA develops
in the rate proceeding.

In both the WP-02 and the WP-07 rate proceedings, BPA used forecast ASCs for purposes of
setting rates. In preparing for the Supplemental Proposal, BPA discovered that these forecast
ASCs included a number of errors and omissions that would likely have been discovered and
corrected had the REP been active during these periods. Boling, et al., WP-07-E-BPA-57,

at 9-10. In addition, the ASCs used in the WP-02 rate proceeding would have been updated with
more current market purchase information had BPA reopened the rate proceeding in the winter
of 2000 and spring of 2001. Id. at 4. To correct these errors and omissions, BPA “reforecast”
the ASCs that would have been used in setting rates for the WP-02 and WP-07 rate periods. 1d.
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at 1. BPA corrected these errors and updated the forecast ASCs to better reflect the costs of the
REP in the Lookback.

As just noted, REP benefits are not based on rate case forecast ASCs. Bliven, et al.,
WP-07-E-BPA-52, at 18-19. Rather, REP benefits are based on the difference between each
I0U’s filed ASC and BPA’s PF Exchange rate, multiplied by the utility’s exchange load. Id.

at 16. No 10U filed ASCs with BPA from FY 2002-2008, because the 10Us had executed the
REP Settlement Agreements. However, had the IOUs not signed these Agreements, and instead
participated in the traditional REP through a Residential Purchase and Sale Agreement (RPSA),
the I0Us would have been making ASC filings with BPA pursuant to the 1984 ASC
Methodology (1984 ASCM). Id. BPA must estimate these ASCs in order to reasonably
approximate the likely REP benefits that would have been paid for the FY 2002-2008 period. Id.
at 16-17. Consequently, BPA proposed to calculate annual ASCs for each 10U in a manner that
approximates the ASC determinations that would have been made, consistent with the 1984
ASCM, had the 10Us submitted ASC filings during FY 2002-2008. Manary, et al.,
WP-07-E-BPA-61, at 2-3. These ASC filings are known as “backcast ASCs.” Id. In general,
the backcast ASCs are a best estimate of the ASC determinations that would have been made by
the Administrator for each IOU had the REP been active during the FY 2002-2008 period. 1d.
at 2.

7.2 BPA'’s Authority to Construct Backcast ASCs

Issue 1

Whether BPA may calculate backcast ASCs to determine the amount of REP costs that would
have been included in rates for the FY 2002-2008 period.

Parties’ Positions

Cowlitz argues that BPA is not required or permitted to calculate a “backcast” ASC. Cowlitz
Br., WP-07-B-CO-01, at 62. Cowlitz contends that to calculate the costs of REP benefits, BPA
needs only to look at the forecast ASCs in the rate cases, and not the actual costs of the REP. Id.
APAC makes a similar argument in its Brief on Exceptions. APAC Br. Ex., WP-07-R-AP-01, at
28.

WPAG similarly argues that BPA’s backcast ASCs are both unnecessary to respond to the
remand in the Golden NW decision and legally unsound. WPAG Br., WP-07-B-WA-01, at 23.

BPA Staff’s Position

BPA has the legal authority to conduct backcast ASCs. Calculating backcast ASCs is a critical
component to accurately calculate the proper amount of REP costs that would have been
collected in rates for the FY 2002-2008 period. Bliven, et al., WP-07-E-BPA-52, at 16.

WP-07-A-05
Chapter 7 - Average System Cost Reforecasts and Backcasts
Page 117 (Conformed)



Evaluation of Positions

REP benefits are based, in part, on the difference between each IOU’s ASC and BPA'’s

PF Exchange rate. Bliven, et al., WP-07-E-BPA-52, at 16. Had the 10Us signed RPSAs, they
would have been making ASC filings with BPA pursuant to the 1984 ASCM or a subsequent
ASC methodology. Id. Because the REP Settlement Agreements were meant to settle disputes
over implementation of the 1984 ASCM, and the determination of REP Settlement benefits did
not use ASCs, the I0Us were not required to make ASC filings during the term of the REP
Settlement Agreements. Id. BPA must have ASC information in order to reasonably estimate
the likely REP benefits that would have been paid for the FY 2002-2008 period. Id. As such,
BPA directed Staff to use the best available data and information to estimate the ASC
determinations BPA would likely have made for each 10U for FY 2002-2008. 1d. In calculating
these estimates, BPA directed Staff to review the ASCs for each utility in a manner that aligns as
closely as practicable with the requirements of the 1984 ASCM. Id.

Cowlitz argues that nothing in the Northwest Power Act or the Ninth Circuit’s opinions requires
or permits “backcasting” of ASCs. Cowlitz Br., WP-07-B-CO-01, at 62. Cowlitz contends that
instead, the lawful implementation of sections 7(b)(2) and 7(b)(3) would have eliminated
virtually the entire REP throughout the Lookback period. 1d. According to Cowlitz, if BPA
adopted WPAG’s “minimalist” approach (e.g., Grinberg, et al., WP-07-E-WA-05, at 12), BPA
would not recalculate ASCs at all for FY 2002-2006, and would instead use the section 7(b)(2)
trigger amounts developed in the WP-02 case. Id. WPAG similarly argues that calculating
backcast ASCs is both unnecessary to respond to the remand in the Golden NW decision and
legally unsound. WPAG Br., WP-07-B-WA-01, at 23. APAC also contends that BPA should
not “unilaterally” calculate backcast ASCs because the IOUs did not file any during 2001.
APAC, Br. Ex., WP-07-R-AP-01, at 28.

These arguments are not persuasive. The absence of specific statutory language or Court
direction does not mean BPA is without authority to construct backcast ASCs. As described
earlier, the Court in Golden NW remanded the WP-02 rates back to BPA. Cowlitz and WPAG
appear to recognize that this remand was not without consequence and that BPA must fashion a
remedy to respond to the Court’s order. See Cowlitz Br., WP-07-B-CO-01, at 3 (“BPA must
adopt a plan to pay back the full amount of REP benefits for which preference customers were
illegally charged, with greater certainty and at a fair interest rate.”); see also WPAG Br.,
WP-07-B-WA-01, at 3. That being the case, it is a well-established principle of law that an
agency’s discretion is at its “zenith” when it is constructing remedies to past violations of law.
See Pub. Util. Comm’n of Ca. v. FERC, 988 F.2d 154, 163 (D.C. Cir. 1993) (“CPUC"). Within
that broad authority is the discretion to rely upon the “familiar principle of equity to regard as
being done that which should have been done.” See Central Main Power Co. v. FPC,

345 F.2d 875, 876 (1st Cir. 1965); see also Plaquemines Oil & Gas Co., v. Federal Power
Comm’n, 450 F.2d 1334, 1337-1338 (D.C. Cir. 1971). Federal agencies, just like courts, may
call upon these equitable powers to construct a remedy that is consistent with the law as well as
fundamental principles of fairness and justice. See Niagara Mohawk Power Corp. v. FPC,

379 F.2d 153, 160 (D.C. Cir. 1967). As the Court in Niagara observed:
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The principles of equity are not to be isolated as a special province of the courts.
They are rather to be welcomed as reflecting fundamental principles of justice that
properly enlighten administrative agencies under law. The courts may not rightly
treat administrative agencies as alien intruders poaching on the court's private
preserves of justice. Courts and agencies properly take cognizance of one another
as sharing responsibility for achieving the necessities of control in an increasingly
complex society without sacrifice of fundamental principles of fairness and
justice.

Id.

In this regard, BPA is appropriately considering “doing what should have been done” in the
absence of the REP Settlement Agreements. The record evidence demonstrates that the 10Us
would have participated in the REP had the REP Settlement Agreements not been signed.

See Forman, et al., WP-07-E-BPA-76, at 45-46. The 10Us had submitted letters notifying BPA
of their intent to participate in the REP beginning October 1, 2001, and RPSAs had been drafted
and offered to these utilities. 1d. Consequently, it is reasonable to assume that if BPA had not
entered the REP Settlement Agreements, these utilities would have signed 10-year RPSAs with
BPA and, thereby, would have received REP benefits during FY 2002-2008. Bliven, et al.,
WP-07-E-BPA-52, at 14. Indeed, this assumption is logically sound because the IOUs,
supported by the state utility commissions, would not willingly forgo REP benefits available for
their residential and small farm consumers unless it was to their advantage to do so. Id.
Assuming that the IOUs would have executed the RPSAs, it follows that the IOUs would have
made ASC filings, because the RPSAs require the utilities to file ASCs with BPA. See Forman,
et al., WP-07-E-BPA-76, at 45-46. If BPA is to assume that the IOUs would have signed
RPSAs, the only rational outcome is that the IOUs would have complied with the contracts and
made ASC filings. Id. Calculating backcast ASCs as an estimate of the ASC filings that would
have been filed in the absence of the REP Settlement is, therefore, both a permitted, and in fact
necessary, component of BPA’s duty to respond to the Court’s remand.

In its Brief on Exceptions, Canby objects to BPA’s reliance on CPUC and Niagara Mohawk
because “Congress had expressly granted authority to FERC to balance equities.” Canby Br.
Ex., WP-07-R-CA-01, at 11-12. Canby asserts that, in contrast, BPA has no such authority.

Canby’s arguments are without merit. Canby asserts that the cases cited by BPA are
distinguishable because FERC is statutorily empowered to “balance equities.” This assertion is
patently incorrect. Nothing in the Natural Gas Act or Federal Power Act says FERC is supposed
to “balance equities.” Rather, the courts have made these statements in cases where the
Commission is responding to a judicial reversal or is correcting for a past legal mistake or
omission. See Central Main Power Co. v. FPC, 345 F.2d 875, 876 (1st Cir. 1965); Plaguemines
Oil & Gas Co., v. Federal Power Comm’n, 450 F.2d 1334, 1337-1338 (D.C. Cir. 1971); Borough
of Ellwood City v. FERC, 583 F.2d 642 (3rd Cir. 1978); see also CPUC, 988 F.2d at 162-163. In
these circumstances, the Commission is faced with the knotty question of how to remedy its own
legal error. That was the concern in CPUC. In CPUC, the Commission had issued an order that
allowed pipelines to recover certain “take-or-pay” cost obligations from their customers under
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one of two methods. CPUC, 988 F.2d at 156-157. The Commission put a sunset date on one of
the methods, referred to as the “equitable sharing mechanism.” Id. at 157-158. If a party failed
to file revised tariffs sheets under this method before the sunset date, it would then be limited to
the second method, known as the “gas inventory charge” (GIC). Id. at 158. Transwestern
Pipeline Company (Transwestern) filed after the sunset date, and was therefore required to take
the GIC mechanism. 1d. at 162. Subsequently, though, the D.C. Circuit held that the sunset
provision in the “equitable sharing” mechanism was arbitrary and capricious. Id. On remand,
Transwestern claimed that had it not been for the sunset provision, it would have filed for relief
under the “equitable sharing” mechanism. Id. Transwestern petitioned to change its designation
from the GIC mechanism to the equitable sharing mechanism. Id. The Commission agreed, and
Transwestern’s customers filed suit. Id. at 159-160.

In sustaining the Commission, the Court found that it was proper for the Commission to allow
Transwestern, as well as any other pipeline that was affected by the illegal sunset provision, to
change its designation from the GIC mechanism to the equitable sharing mechanism. Id. at 163.
The Court, in agreeing with the Commission, did not rely on a provision of the Natural Gas Act
or other statute that authorized the Commission to undue Transwestern’s election. Rather, the
Court found that under the unique circumstances of the case, “[w]e have no inclination, even if
we had the authority, to say that this approach exceeded the Commission’s remedial authority,
particularly since agency discretion “is often at its ‘zenith’ when the challenged action relates to
the fashioning of remedies.”” 1d. The Court’s overriding concern in allowing the Commission to
exercise these powers was to ensure that the Court’s reversal was given some effect. Otherwise,
without this corrective power, party’s challenging an agency’s order would be irreparably
harmed, and judicial review would be “powerless.” 1d.

What the Court allowed the Commission to do in CPUC is directly analogous to what BPA is
doing in the present case. BPA committed legal error by implementing the REP through the
REP Settlement Agreements. The IOUs’ decision to accept these agreements was undoubtedly
influenced by BPA’s belief that the REP Settlement Agreements were a proper exercise of the
agency’s statutory authority. Now that the Court has found the REP Settlement Agreements to
be invalid, the only logical inference is to assume the I0Us would have taken the other
alternative — the RPSAs. The Lookback construct implements the consequences that would have
naturally followed had the IOUs adopted this alternative. That is, the IOUs would have executed
the RPSA and received REP benefits based on filed ASCs and exchange loads. By considering
what would have transpired without the REP Settlement Agreements, BPA is following the long
line of cases that afford agencies the ability to put the parties in the position they would have
been in had the legal error not been made. See CPUC, 988 F.2d 168; see also AT&T Corp. v.
F.C.C., 448 F.3d 426, 433 (D.C. Cir. 2006); Exxon Co. v. FERC, 182 F.3d 30 (D.C. Cir. 1999);
United Gas Improvements Co., v. Callery Properties, Inc., 382 U.S. 223, 229 (1965). That is
what the Commission did in CPUC and that is what BPA is doing in this case.

Canby objects to BPA’s reliance on these cases on the grounds that BPA is not a “regulatory
commission, like FERC.” Canby, Br. Ex., WP-07-R-CA-01, at 12. While BPA is not a
“regulatory commission” like FERC, there are, nonetheless obvious similarities between FERC
and BPA’s respective roles. The Commission is required by statute to establish rates for
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jurisdictional utilities that meet the “just and reasonable” standard of the NGA and FPA. BPA is
required by statute to establish rates that meet the cost recovery principles of section 7 of the
Northwest Power Act. If the Commission has committed an error in approving a utility’s rates,
the Courts remand the rates to the Commission to address the problem. Similarly, if BPA
commits an error in establishing its rates, the Court remands the rates back to BPA for correction,
as has been done in the present case. Since the Commission is afforded equitable powers to
correct its legal errors by the Courts, there is no basis to assume that BPA will not similarly be
afforded equitable discretion in responding to the Court’s decision in PGE and Golden NW.

Canby also argues that there is nothing in the Bonneville Project Act or Northwest Power Act
that gives BPA the statutory right to “balance equities” among competing customers in the
region. Canby, Br. Ex., WP-07-R-CA-01, at 12. Canby asserts that if BPA thought it had that
discretion, the Ninth Circuit’s opinions in PGE and Golden NW should now persuade it
otherwise. 1d. The fact that BPA’s equitable authority is not spelled out in the Northwest Power
Act or some other law, however, is immaterial. There is no “statute” that says FERC has the
authority to assume a utility would have taken certain action “but for” the Commission’s legal
error. Yet, the Courts have allowed the Commission to assume that numerous times. See
Central Main Power Co. v. FPC, 345 F.2d 875, 876 (1st Cir. 1965); Plaquemines Oil & Gas Co.,
v. Federal Power Comm’n, 450 F.2d 1334, 1337-1338 (D.C. Cir. 1971); Borough of Ellwood
City v. FERC, 583 F.2d 642 (3rd Cir. 1978); see also CPUC, 988 F.2d at 168. It is just a matter
of common sense that an agency must have flexibility when crafting a remedy for parties injured
by a legal error. In the instant case, the Court found BPA had committed legal error by not
determining REP benefits in accordance with sections 5(c) and 7(b)(2) of the Northwest Power
Act for the FY 2002-2006 period. The most obvious way to remedy these errors is for BPA to
determine REP benefits in accordance with sections 5(c) and 7(b)(2) for that period, which is
what the Lookback construct does. Canby’s assertion that BPA is repeating the same legal errors
in Golden NW and PGE by calculating REP benefits in accordance with the law makes no sense.

Canby’s argument also proves too much. The Northwest Power Act says nothing about BPA’s
authority to provide refunds to Canby or any other preference customer for past overcharges.
Nor did the Court expressly direct BPA to make such refunds. If Canby is correct that BPA can
only take actions that are specifically authorized by the Northwest Power Act and the Bonneville
Project Act, then BPA would not have the power to return the overcharges in this case. This
result, however, would make no sense in light of the Court’s findings in PGE and Golden NW
that BPA has committed legal error. BPA is using the same equitable principles to “put the
parties in the same place had BPA not committed a legal error” that Canby assails to recover
funds from the IOUs to repay the COUs. If BPA is unable to use these powers to construct the
Lookback, then BPA'’s authority to provide the COUs with relief would equally be in jeopardy.
Canby’s Brief on Exceptions does not take issue with BPA’s decision to provide these funds to
the preference customers, and therefore, Canby must believe BPA possesses some authority to
correct for past legal errors. Canby’s arguments are therefore unpersuasive.

Cowlitz argues that if BPA had conducted a “lawful implementation of 8§ 7(b)(2) & (3) the REP
costs would have eliminated virtually the entire REP program throughout the Lookback period.”
Cowlitz Br., WP-07-B-C0O-01, at 62. This argument goes to BPA’s implementation of
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sections 7(b)(2) and 7(b)(3) and has nothing to do with whether BPA may reconstruct REP
benefits using backcast ASCs. Although Cowlitz’s claim is wrong, BPA will respond to
Cowlitz’s specific concerns with the operation and implementation of sections 7(b)(2) and
7(b)(3) in Chapter 16 of this Record of Decision.

As an alternative, Cowlitz cites with approval the “minimalist” approach (e.g., Grinberg, et al.,
WP-07-E-WA-05, at 12), proffered by WPAG. Cowlitz Br., WP-07-B-CO-01, at 62. Under that
approach, BPA would not recalculate ASCs at all for FY 2002-2006 and would instead use the
section 7(b)(2) trigger amounts developed in the WP-02 rate case. Id. As support for this
approach, Cowlitz advises BPA to remember that rates are based on forecasts, including forecast
REP load that is a function of forecast ASC rates. Id. This approach, however, is faulty for
several reasons.

First, as a ratemaking matter, Cowlitz is simply wrong that a proper determination of the REP
benefits the IOUs would have received during FY 2002-2008 is in any way constrained by the
ASC or exchange load forecasts used in BPA'’s rate setting process. A central component of
BPA'’s Lookback approach is to determine the REP benefits the IOUs would have received under
the actual implementation of the REP during FY 2002-2008, not what an earlier and fatally
flawed REP rate case forecast would have estimated. See Chapter 2.6.3. It must be emphasized
that when BPA estimates I0Us’” ASCs and exchange loads in a rate case, it does so only for
ratemaking purposes. Forman, et al., WP-07-E-BPA-76, at 45. These forecasts are used to
estimate the amount of REP costs that BPA will need to recover in rates. The actual amount of
an REP benefit payment is determined during the actual implementation of the REP by
comparing an I0U’s filed ASC with the PF Exchange rate, multiplied by the utility’s actual
exchange load. 1d. BPA’s ASC forecasts are developed from the best available data at the time
of the rate case, which in most instances pre-dates the actual year the utility would be
exchanging with BPA by two to seven years. Id. Just as with any other forecast in the rate case,
however, these forecasts are no substitute for the information that would have become available
during the rate period. Id.

In simple terms, BPA is trying to determine the REP benefits the IOUs would have received
during FY 2002-2008 under the REP in the absence of the REP Settlement Agreements. Relying
solely on a rate case forecast would ensure that BPA did not have an accurate estimate of the
REP benefits the I0Us would have received during FY 2002-2008. This is because BPA would
be using a forecast of such benefits before the benefits had actually been calculated and paid
during the implementation of the REP. Furthermore, the forecast ASCs were based on load and
market price information that became outdated immediately after the WP-02 rates were first
developed. See Chapter 2.6.3. Relying on outdated information makes the rate case ASC
forecast fatally flawed and inappropriate for determining the REP benefits the IOUs’ residential
consumers would have received.

Thus, BPA can determine REP benefits the IOUs would have received during FY 2002-2008
much more accurately than a rate case forecast. The I0Us would have filed ASCs and exchange
loads with BPA within the rate period (after BPA had set its rates) that would have some, little,
or no relationship to the ASC and exchange loads forecast in the rate case. 1d. Asthe REP is
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implemented through time, the concomitant amount of REP payments made varies from the
forecast in rates, resulting in either lower or higher REP payments. If the REP payments are
higher than forecast, then rates are affected by a reduction in BPA’s financial reserves or the
triggering of a cost recovery mechanism (e.g., CRAC) to address any revenue shortfall. This is
how the REP has always operated. Id. As such, Cowlitz is wrong that rate case forecasts of
ASC and exchange loads are somehow the best approximation of what REP benefits the IOUs
would have been entitled to under the REP. Id.

Additionally, Cowlitz’s alternative is logically unsound. Under Cowlitz’s alternative, BPA
would assume the I0Us would be participating in the REP because the IOUs are receiving some
benefits. This means BPA would also assume the IOUs had executed RPSAS to receive those
REP benefits. Yet Cowlitz’s approach would then require BPA to make the illogical assumption
that even though the 10Us signed the RPSAs, they would not have filed ASCs within the rate
period when such filings would have provided benefits to their residential and small farm
consumers. Bliven, et al., WP-07-E-BPA-76, at 45-46. BPA considers this result highly
illogical considering the 10Us’ historical participation in the REP. Id.

Finally, Cowlitz’s alternative would be inconsistent with the language of the Northwest Power
Act. Cowlitz recommends that BPA use the outdated and fatally flawed rate case forecast ASCs
and exchange loads in order to use “the § 7(b)(2) trigger amounts developed in the WP-02 case.”
Cowlitz Br., WP-07-B-C0O-01, at 62. In effect, Cowlitz requests that BPA extend the protections
afforded to the COUs under section 7(b)(2) of the Northwest Power Act to the actual cost of the
REP rather than the forecast cost of the REP. This position is inconsistent with the law.

Section 7(b)(2) of the Northwest Power Act, by its terms, is designed to provide COUs rate
protection from forecast costs. See 16 U.S.C. § 839¢e(b)(2). Section 7(b)(2) begins, “[a]fter

July 1, 1985, the projected amounts to be charged for firm power ... may not exceed in total ...
an amount equal to the power costs for general requirements of such customers if, the
Administrator assumes ... [the five rate assumptions].” Id. (emphasis added). As this language
makes clear, the 7(b)(2) rate test protection applies to the “projected amounts to be charged,” that
is, the forecast amount of cost in BPA'’s rates, and not to the actual costs BPA experiences within
the rate period. Cowlitz’s recommendation would lock in the REP costs to what BPA forecasts
in the rate case, thereby creating additional windfall protection to COUs that was not intended or
allowed by the statutory language. Since passage of the Northwest Power Act, the exchange
program has never been administered in the fashion Cowlitz now argues for. Even more,
Cowlitz’s approach would violate the plain language of section 5(c) of the Act. Section 5(c)
requires:

Whenever a Pacific Northwest electric utility offers to sell electric power to the
Administrator at the average system cost of that utility's resources in each year,
the Administrator shall acquire by purchase such power and shall offer, in
exchange, to sell an equivalent amount of electric power to such utility for resale
to that utility's residential users within the region.

16 U.S.C. § 839c(c)(1) (emphasis added). The key phrase is “average system cost of that
utility’s resources in each year.” Id. This language shows that Congress expected utilities to
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enter into the REP with ASCs that could change over time. A utility’s ASC would change as the
utility’s cost of resources changed. These changes could occur before, during, or after BPA had
estimated the ASCs in a rate proceeding. This is, in fact, how the REP was implemented when it
was active. Because Cowlitz’s recommendation is based on fatally flawed information, is
contrary to the plain language of section 7(b)(2) and 5(c) of the Act, and is contrary to the
historical implementation of the REP, it must be rejected.

Decision

BPA properly decided to calculate backcast ASCs in order to determine the amount of REP costs
that should have been included in COUs’ rates for FY 2002-2008.

Issue 2

Whether BPA properly assumed that certain 10Us would have executed RPSAs if the REP
Settlement Agreements had not been executed.

Parties’ Positions

Cowlitz argues that BPA cannot reconstruct past ASCs because none of the IOUs had RPSA
contracts with BPA. Cowlitz Br., WP-07-B-CO-01, at 63. Cowlitz claims that the IOUs must
have these contracts in order to receive payments under the REP. Id. Cowlitz asserts that no law
or rule permits BPA to assume the 10Us would have signed RPSAs for the FY 2002-2008
period. Id.

BPA Staff’s Position

There is significant evidence in the record, in addition to common sense, to support BPA’s
assumption that the 10Us would have signed RPSAs in the absence of the REP Settlement
Agreements. Bliven, et al.,, WP-07-E-BPA-52, at 14. The 10Us had sent letters to BPA prior to
the execution of REP Settlement Agreements stating their intention to participate in the REP. Id.
BPA offered the IOUs RPSAs. Id. The 10Us signed the REP Settlement Agreements in lieu of
the RPSAs, and the record establishes that the REP Settlement Agreements were entered into in
place of the RPSAs. Id. The administrative record, general principles of equity, and common
sense permit BPA to assume that the IOUs would have signed RPSAs had the REP Settlement
Agreements not been offered.

Evaluation of Positions

As Staff described in its direct testimony, the WP-02 rate case had its roots in the regional
Comprehensive Review process and the associated Cost Review process. Bliven, et al.,
WP-07-E-BPA-52, at 4-5. The Comprehensive Review led to the Federal Power Subscription
Work Group process, resulting in the Subscription Strategy ROD and Subscription contracts. 1d.
The Subscription Strategy proposed that BPA would offer RPSASs to regional utilities, including
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the 10Us, to implement the REP for FY 2002 through FY 2011. Id. The Strategy also proposed
that BPA would offer the IOUs settlement agreements to resolve disputes arising under BPA'’s
implementation of the REP. Id. The I0Us could execute only RPSAs or REP Settlement
Agreements. Id. BPA did not give the IOUs the option to execute both.

In light of this, BPA directed Staff to assume that certain IOUs would have executed RPSAs and
participated in the REP during the WP-02 and WP-07 rate periods. Bliven, et al.,
WP-07-E-BPA-52, at 14. This assumption was founded in part on the fact that five IOUs filed
letters of intent with BPA to participate in the REP prior to the WP-02 rate proceeding. Id. This
was a reasonable assumption, because had BPA not entered into the REP Settlement
Agreements, these utilities would have signed 10-year RPSAs with BPA and thereby would have
received REP benefits during FY 2002-2008. 1d. Indeed, this assumption is logically sound,
because the I0Us, supported by the state utility commissions, would not willingly forgo REP
benefits available for their residential and small farm consumers unless it was to their advantage
to do so. Id.

Cowlitz argues that none of the IOUs executed RPSAs and that execution of such RPSAs is
necessary to have been eligible for REP benefits. Cowlitz Br., WP-07-B-CO-01, at 63. Cowlitz
then asserts that no RPSAs were executed and no relevant transactions other than those rendered
void by the Ninth Circuit decisions exist. Id. As such, Cowlitz states that no law or rule permits
BPA to “pretend” that additional qualifying contracts exist. 1d. Cowlitz claims that BPA may
“exercise only the powers granted by the statute reposing power in it,” citing FTC v. National
Lead Co., 352 U.S. 419, 428 (1957). Id. Cowlitz concludes that those powers do not include
disbursing funds to 10Us in the absence of bona fide exchange contracts between BPA and the
IOUs. Id.

Cowlitz’s arguments once again ignore the strong record evidence and common sense that
establish that the I0Us would have executed RPSAs in the absence of the REP Settlement
Agreements. Cowlitz also ignores the law that authorizes BPA to make this assumption.

First, the record is replete with evidence that the I0Us would have executed RPSAs in the
absence of the REP Settlements. Bliven, et al., WP-07-E-BPA-52, at 16; Forman, et al.,
WP-07-E-BPA-76, at 45-46. The IOUs had submitted letters notifying BPA of their intent to
participate, and the RPSAs had been drafted and offered to these utilities. 1d. Consequently, it is
reasonable to assume that had BPA not offered the REP Settlement Agreements, these utilities
would have signed 10-year RPSAs with BPA and received REP benefits during FY 2002-2008.
Bliven, et al., WP-07-E-BPA-52, at 14. Indeed, this assumption is logically sound because the
I0Us, supported by the state utility commissions, would not willingly forgo REP benefits
available for their residential and small farm consumers unless it was to their advantage to do so.
Id. Thus, it is completely reasonable to assume that the IOUs would have entered into RPSAs
had the REP Settlement Agreements not been available.

Second, Cowlitz’s observation that no RPSAs were in fact signed is irrelevant. The obvious
reason that the RPSAs were not signed and in effect for the FY 2002-2008 period is that the
I0Us opted to accept the REP Settlement Agreements. In agreeing to the Settlements, the IOUs
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could not sign RPSAs. Bliven, et al., WP-07-E-BPA-52, at 4-5. BPA required this because it
did not want to incur the administrative burden of implementing the REP if the REP Settlement
Agreements were executed. In addition, it would have made no sense to require the IOUs to sign
both RPSAs and REP Settlement Agreements. The RPSA would have required the IOUs to
conduct filings with BPA under the 1984 ASCM, report loads, and undertake numerous other
burdensome duties and responsibilities. A primary benefit of the REP Settlement Agreements
was to eliminate these filings because of their contentious nature and susceptibility to dispute.
Bliven, et al., WP-07-E-BPA-52, at 8. Thus, there is nothing significant about the fact that the
10Us did not sign RPSAs for the FY 2002-2008 period when they could not have done so under
the terms of the REP Settlement Agreements.

Cowlitz’s argument is also overreaching. All reasonable parties recognize that the I0Us would
have participated in the REP during FY 2002-2008 in order to receive REP benefits to which
their residential and small farm consumers are statutorily entitled. (The 10Us themselves, of
course, do not receive a single dollar from the REP.) By proposing the illogical assumption that
the IOUs would have given up statutory benefits in the absence of the REP Settlement
Agreements, Cowlitz argues that BPA should give preference customers enormous windfall
benefits. The law, the administrative record, and common sense do not support such an absurd
result.

Cowlitz claims that no law or rule permits BPA to “pretend” that additional qualifying contracts
exist, and that BPA is limited to “exercise only the powers granted by the statute reposing power
in it,” citing FTC v. National Lead Co., 352 U.S. 419, 428 (1957). Cowlitz Br.,
WP-07-B-C0O-01, at 63. BPA is not “pretending” that the RPSAs would have been signed. The
record evidence is clear that but for the REP Settlement Agreements the IOUs would have
executed RPSAs. Furthermore, the law supports BPA’s decision to make this assumption. As
BPA described above in the evaluation of Issue 1, BPA has authority to rely upon the “familiar
principle of equity to regard as being done that which should have been done.” See Central
Main Power Co. v. FPC, 345 F.2d 875, 876 (1st Cir. 1965); see also Plaquemines Oil & Gas Co.
v. Federal Power Comm’n, 450 F.2d 1334, 1337-1338 (D.C. Cir. 1971). Federal agencies, just
as courts, may call upon these equitable powers to construct a remedy that is consistent with the
law as well as fundamental principles of fairness and justice. See Niagara Mohawk Power Corp.
v. FPC, 379 F.2d 153, 160 (D.C. Cir. 1967). Contrary to Cowlitz’s claims, courts have allowed
agencies such as BPA to assume that parties would have taken certain actions in the past that
were in fact not taken in order to regard “as being done that which should have been done.”

For example, in Plaguemines Oil & Gas Co. v. Federal Power Comm’n, 450 F.2d 1334, 1337-38
(D.C. Cir. 1971), the Federal Power Commission (FPC) (the precursor agency to FERC) was
faced with a factual situation similar to the facts of this proceeding. In 1961, the FPC held for
the first time that if natural gas intended for intrastate use is commingled with gas destined for
sale in interstate commerce, the Commission has jurisdiction over the sale under the Natural Gas
Act (NGA). Id. at 1335 citing California v. LoVaca Gathering Co., 379 U.S. 366 (1965).
Although reversed by the Fifth Circuit, the FPC was ultimately sustained by the Supreme Court.
Id. After the Supreme Court affirmed the FPC’s decision, Plaquemines Oil & Gas, a transporter
of natural gas that had previously not been making filings with the FPC pursuant to section 4(d)
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of the NGA, submitted a 1956 contract to comply with the Supreme Court’s ruling. Id. at 1336.
Plaquemines’ contract contained an escalation clause that had increased the price of gas sold
under the contract from 17 cents to 19 cents. Id. The state of New York then intervened and
objected, arguing that the only rate Plaquemines Oil & Gas could charge was the 17-cent rate
from the original contract. Id. All subsequent rate increases were, in New York’s view, void
ab initio and required to be refunded. Id. Instead of issuing refunds, however, the Commission
forgave any violations of the statute for the years Plaquemines charged rates from 1956-1961.
Id. From 1961-1964, the FPC found that Plaguemines was not required to provide any refunds,
because the rates Plaguemines charged were reasonable and would likely have been accepted by
the Commission if filed. 1d. On review before the D.C. Circuit, the Court sustained this aspect
of the FPC’s authority, finding that it was appropriate to “regard as being done that which should
have been done by recreating the past, insofar as is reasonably possible, to reflect compliance
with the Act and to order refunds to be paid if necessary to achieve that goal.” 1d. at 1337.

In like manner, BPA is approaching the Lookback in general, and the RPSAs in particular, as the
FPC did in Plaquemines. BPA is proposing to regard “as being done that which should have
been done”; namely, that the IOUs would have executed RPSAs in the absence of the REP
Settlement Agreements and made filings under those Agreements in compliance with the 1984
ASCM. As noted earlier, the record evidence establishes that the RPSAs would have been
executed by the IOUs if the REP Settlement Agreements had not been entered. Assuming that
the I0Us would have executed these agreements is no different than the FPC assuming in the
Plaquemines case that Plaquemines Oil & Gas would have filed its subsequent contract revisions
with the Commission.

Cowlitz also argues that BPA is limited to “exercise only the powers granted by the statute
reposing power in it” and cites FTC v. National Lead Co., 352 U.S. 419, 428 (1957) for support.
Cowlitz is once again incorrect. Not every action an agency takes needs to be explicitly
authorized by statute. See Niagara Mohawk Power Corp. v. FPC, 379 F.2d 153, 158

(D.C. Cir. 1967). Instead, the key question is whether the agency action taken reaches beyond
“the scope of administrative discretion entrusted to [the agency]” under its enabling statutes. Id.
This power is particularly at its “zenith” when the agency action assailed relates to the
“fashioning of ... remedies and sanctions ... in order to arrive at maximum effectuation of
Congressional objectives.” Id. at 159. In the instant case, BPA is adjusting for the legal errors of
executing the REP Settlement Agreements and improperly allocating the costs of those
agreements in contravention of the section 7(b)(2) rate test. Golden NW Aluminum v. Bonneville
Power Admin., 501 F.3d 1037, 1047-48 (9th Cir. 2007); Portland Gen. Elec. v. Bonneville Power
Admin., 501 F.3d 1009, 1036-37 (9th Cir. 2007). This approach is further supported by the
familiar legal principle that an agency may put the parties in the position they would have been
in had the agency not committed a legal error. See CPUC, 988 F.2d 168; see also AT&T Corp. v.
F.C.C., 448 F.3d 426, 433 (D.C. Cir. 2006); Exxon Co. v. FERC, 182 F.3d 30 (D.C. Cir. 1999);
United Gas Improvements Co., v. Callery Properties, Inc., 382 U.S. 223, 229 (1965). Had BPA
not made the first legal error of offering and executing the REP Settlement Agreements, it
naturally follows that the IOUs would have executed the only other alternative — the RPSAs.
BPA'’s decision to assume the 10Us would have signed the RPSAs “but for” the REP Settlement
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Agreements is therefore legally sound, consistent with the record evidence, and entirely
reasonable.

Decision
BPA properly assumed that certain IOUs would have signed RPSAs in the absence of the REP

Settlement Agreements.

7.3 ASC Reforecasts

Issue 1

Whether BPA has properly calculated the ASC reforecasts for FY 2002-2006 (WP-02 rate
period).

Parties’ Positions

Cowlitz argues that BPA’s revised ASC forecasts for the WP-02 rate period are unreasonably
high. Cowlitz Br., WP-07-B-CO-1, at 65. Cowlitz argues that BPA could have used other
“jurisdictional” filings that would have produced more accurate results. Id. It also claims BPA
has violated the 1984 ASCM by not using jurisdictional filings. Id.

The WUTC supports BPA’s proposal. WUTC Br., WP-07-B-WU-1, at 18. The WUTC urges
BPA to reject arguments that the 1984 ASCM prescribes any particular method or means for
forecasting ASCs in the rate case. Id.

BPA Staff’s Position

The revised ASC forecasts were properly calculated. The 1984 ASCM does not prescribe

any particular methodology for estimating ASCs in a BPA rate case. Boling, et al.,
WP-07-E-BPA-57, at 7. BPA used its historical approach to calculating ASCs by using the

last filed ASC and escalating the results with a forecasting model over the rate period. Id. at 4-5.
BPA has made appropriate adjustments to the ASC forecasting model to reflect changes in the
energy market that would have been known and available in the winter of 2000 and spring of
2001. Id.

Evaluation of Positions

As noted earlier, BPA reconstructed the PF Exchange rate for FY 2002-2006 as if the rates were
being developed in the winter of 2000-2001. Burns, et al., WP-07-E-BPA-53, at 9. When
developing these rates, BPA limited itself to the data used in the actual WP-02 rate proceedings,
with the exception of data changes that were a logical consequence of the no-REP Settlement
Agreements assumption or that reflected information that was known at the time and would have
made a material difference in the conduct of the rate setting process and the level of the rates. Id.
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These assumptions were made to achieve, as well as possible, rates without the effects of the
REP Settlement Agreements. 1d. In light of this direction, BPA revisited the ASC forecasts that
were developed in the original WP-02 rate proceeding. The ASC forecasts are a key assumption
in the development of the PF Exchange rate. BPA uses these forecasts in its ratemaking to
establish the PF Exchange rate, which is essential for determining what the 10Us would have
received in the absence of the REP Settlement Agreements. Boling, et al., WP-07-E-BPA-57,
at 4.

The ASC forecasts used in the original WP-02 rate record were developed from the previous
ASC filings of the exchanging utilities. Most exchanging utilities had executed Residential
Exchange Termination Agreements prior to the commencement of the WP-02 rate proceeding.
Boling, et al., WP-07-E-BPA-57, at 5. These termination agreements, which were executed in
the mid-to-late 1990s, removed the utility’s obligation to file ASCs with BPA. 1d. BPA thus did
not have any recently filed ASCs from which to estimate ASCs for the rate period. Therefore, to
estimate ASCs for the WP-02 rate case, BPA used the last officially filed ASCs from these
utilities and escalated the data therein over the rate period using an ASC forecast model. Id. In
most instances, the data used in the ASC model came from utility filings that occurred in the
mid-to-late 1990s. Id.

The ASC forecast model used in the WP-02 rate case used data that were available around
September of 1999. Id. at 6. When setting up the model, BPA assumed that the IOUs’ load
growth would be served with purchased power. Id. at 6. In making this assumption, BPA
estimated that this power could be purchased from the market at 28.1 mills/kWh, which was
BPA’s then most current forecast of five-year flat block purchases, plus a transmission charge of
2.63 mills/lkWh. The resulting forecast ASCs were adjusted to reflect this market price. 1d. By
the time of the WP-02 Supplemental Final Proposal, however, market conditions had changed
dramatically. BPA’s AURORA model price forecast for the period in and around June 2001
showed purchase power costs at 148 mills/lkWh in 2002, roughly five times higher than what had
been assumed in the earlier ASC forecasts. Id.

As a consequence of these dramatic market changes, BPA Staff testified that the ASC forecasts
would have been one of the areas re-evaluated had BPA revisited the rate case record in the
winter of 2000 and spring of 2001. 1d. The 28.1 mills/kWh price used in the original ASC
forecast model no longer reflected, by any measure, an accurate estimate of purchase power
costs. Id. Staff testified it is very likely that BPA would have updated the purchase power
expenses in the ASC forecasts to reflect this market volatility, because ASCs are a critical
component of REP benefit determinations. 1d.

The WUTC supports BPA’s proposal to revise the WP-02 ASC forecasts. WUTC Br.,
WP-07-B-WU-1, at 18. The WUTC urges BPA to reject assertions that the revised forecast
ASCs violate the 1984 ASCM because, in fact, the 1984 ASCM does not require BPA to rely
solely on filings based on jurisdictional retail rate orders for forecasting ASCs. 1d. The WUTC
notes that the 1984 ASCM addresses the method for calculating an ASC BPA would pay under
an RPSA. 1d. However, during the period 2000 to the present, no RPSAs have existed with
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I0Us. Id. Moreover, the 1984 ASCM does not prescribe any particular method for BPA to
forecast ASCs in rate cases, even assuming RPSAs with 10Us existed at the time. 1d.

Cowlitz opposes BPA’s proposal to revise the ASC forecasts from the WP-02 rate proceeding.
Cowlitz Br., WP-07-B-CO-1, at 65. Cowlitz argues that BPA’s revised forecasts of ASCs are
unreasonable, because BPA proposed to make substantial upward adjustments in the forecasts,
as summarized in Tables 5.1.3 of the Lookback Study Documentation, WP-07-E-BPA-44A. Id.
Cowlitz asserts that it demonstrated in its testimony that BPA had upwardly adjusted these IOU
ASC “forecasts” for the Lookback period to unreasonably high levels. 1d., citing Schoenbeck
and Beck, WP-07-E-JP17-01-CC1, at 32-35.

Cowlitz’s criticisms of BPA’s revised ASC forecasts are unfounded. First, as BPA Staff
explained, the original ASC forecasts assumed that power could be purchased from the market
during the rate period at a price of 28.1 mills/kWh. Boling, et al., WP-07-E-BPA-57, at 5-6.
This was based on a forecast market power price developed in September of 1999. Id. The
market price information available by the winter of 2000 and spring of 2001, however, indicated
that a more accurate forecast was almost five times greater. 1d. Had BPA reopened the WP-02
rate record in its entirety in the winter and spring of 2000/2001, BPA’s low market assumption in
the ASC forecast model would have undoubtedly been challenged by the parties, because ASCs
are an integral part of REP benefit levels. Forman, et al., WP-07-E-BPA-76, at 9. BPA would
have had to make the adjustment, because BPA’s own analysis indicated that its earlier market
price assumption was no longer valid. In terms of “reasonableness,” then, it is far more
reasonable to reflect this fundamental market change in this reopened proceeding rather than
adhere to a figure inconsistent with BPA’s own market price forecasts at the time.

Second, Cowlitz overstates the impacts that this change had on the revised ASC forecasts for
exchanging utilities during the WP-02 rate period. In its testimony, Cowlitz and Clark point to a
single instance where BPA’s revised ASC forecasts result in an ASC of $82.61 MWh for
PacifiCorp’s Idaho jurisdiction for FY 2002. Schoenbeck and Beck, WP-07-E-JP17-01, at 32.
This ASC forecast would not have been unreasonably high at the time, however, considering the
circumstances. As BPA Staff explained in testimony, at the time BPA would have revisited the
ASC:s (i.e., winter/spring 2001), BPA would likely have determined that a high ASC forecast for
FY 2002 was a reasonable deviation from the normal ASC projections because of the
astoundingly high market price forecast of $148 per megawatt-hour. Boling, et al.,
WP-07-E-BPA-83, at 3. BPA Staff testified that, at the time, they had no basis to assume that
this high market price would abate in the coming fiscal year. Id. Therefore, there would not
have been an obvious need to adjust the ASC forecast model’s algorithm or, in the alternative,
rely on any other data to establish a lower ASC as Cowlitz and Clark recommend. Id. at 3-4.

Even if this single-year deviation were considered unreasonably high, which is not correct, the
overall effect of this one year was small. Id. at 4. This single ASC counted for only one year of
a five-year rate period. ld. The remaining four years of ASC data remained at reasonable levels.
Id. In addition, this one ASC affected only PacifiCorp’s Idaho division exchange load for 2002,
which equates to less than three percent of total IOU exchange load. Id. See also WPRDS
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Documentation, WP-02-FS-BPA-05A, at 146-147. Based on these factors, the revised ASC
forecasts are reasonable estimates of ASCs for the WP-02 rate period.

Cowlitz also claims the revised ASC forecasts are unreasonable because they result from BPA’s
refusal to analyze the available forecast “jurisdictional” data upon which ASCs must be based,
rather than post hoc data from FERC Form 1s, which, according to Cowlitz, are irrelevant under
the 1984 ASCM. Cowlitz Br., WP-07-B-CO-1, at 65, citing Shoenbeck and Beck,
WP-07-E-JP17-01-CC1, at 36. Cowlitz misunderstands the requirements of the 1984 ASCM
and BPA’s proposal. The 1984 ASCM does not prescribe any particular method or formula
regarding how BPA is to forecast ASCs for purposes of setting rates. Boling, et al.,
WP-07-E-BPA-83, at 32-33. The 1984 ASCM is silent on this issue. Id. ASC forecasts
therefore can be calculated like any other forecasts in the rate case, which use available
information and reasonable assumptions. Id. To be clear, the 1984 ASCM plays a critical role
in forecasting ASCs and is the basis of BPA’s ASC forecasts, but that does not mean BPA has to
conduct an exhaustive review of a utility’s state regulatory filings to calculate an ASC forecast.
Id. Indeed, historically, BPA would use the last ASC filed by the utilities as the base year and
then forecast the ASCs over the rate period. Id. This practice is in no way contrary to the 1984
ASCM, because BPA is not actually setting ASCs, but only estimating the ASCs to provide
inputs that will be used to establish rates. Id. What the “actual” ASCs end up being is a function
of the within-rate period ASC determinations. Id.

BPA used its historical method of forecasting ASCs for the WP-02 rate period. Id. For the
WP-02 ASC forecasts, BPA used the last-filed ASCs from the 10Us for BPA’s “base year data”
of ASC estimates. 1d. These ASCs were then escalated through the rate period and 7(b)(2)
period using a forecast model. Id. BPA therefore has not violated the 1984 ASCM in any way
by using the last filed ASCs, which were based on the 1984 ASCM, as the basis for the ASC
forecast in the WP-02 rate period.

Cowlitz claims that BPA should have used an assortment of “jurisdictional” filings from the
utilities to forecast ASCs for the WP-02 period rather than rely on FERC Form 1s. Cowlitz Br.,
WP-07-B-CO-1, at 65, citing Shoenbeck and Beck, WP-07-E-JP17-1-CC1, at 36. Cowlitz’s
description of BPA’s position is wrong. First, BPA is not proposing to revise its WP-02 ASC
forecasts with FERC Form 1 data. To the contrary, BPA is using the last filed ASCs, which are
based on jurisdictional Appendix 1 filings made by the utilities under the 1984 ASCM. Boling,
et al., WP-07-E-BPA-57, at 4-6; Boling, et al., WP-07-E-BPA-83, at 33. Thus, Cowlitz is
factually incorrect in stating that BPA has used FERC Form 1 data to revise the WP-02 ASC
forecasts in any manner.

Furthermore, Cowlitz claims that it would have been more reasonable for BPA to use a
hodgepodge of “jurisdictional” rate filings for calculating ASC forecasts. Cowlitz Br.,
WP-07-B-CO-1, at 65. Cowlitz is incorrect. First, BPA has never used bare jurisdictional filings
as a basis for an ASC forecast. Rather, ASC forecasts were developed using the most recent
ASCs filed by the exchanging utilities, which were then escalated over the rate period. Boling,
et al., WP-07-E-BPA-57, at 4-6; Boling, et al., WP-07-E-BPA-83, at 33. There is nothing in the
record to suggest it would have been reasonable or necessary for BPA to abandon this historical
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approach to forecasting ASCs and adopt a completely new method for forecasting ASCs in the
WP-02 proceeding. Boling, et al., WP-07-E-BPA-83, at 3-7. In addition, from a temporal
perspective, collecting, evaluating, and incorporating the information contained in these filings
could not have been completed in the winter 2000/spring 2001 period. Boling, et al.,
WP-07-E-BPA-83, at 6.

Decision

BPA has properly calculated the reforecast ASCs for FY 2002-2006.

Issue 2
Whether BPA has properly calculated revised ASC forecasts for FY 2007-2008.

Parties’ Positions

WPAG asserts that BPA has improperly calculated the ASC forecasts for FY 2007-2008 by
relying upon FERC Form 1 data. WPAG Br., WP-07-B-WA-1, at 24. WPAG also claims that
BPA has used its proposed 2008 ASCM to revise its ASC forecasts for this period. Id. WPAG
argues that BPA must use the 1984 ASCM and rely solely on jurisdictional rate filings to
forecast ASCs for the 2007-2008 period. Id.

The WUTC supports BPA’s proposal. WUTC Br., WP-07-B-WU-1, at 18. The WUTC urges
BPA to reject arguments that the 1984 ASCM prescribes any particular method or means for
forecasting ASCs in the rate case. Id. The WUTC also supports BPA’s proposal because it is
the least burdensome and has not been proven to be inaccurate by any party. Id.

BPA Staff’s Position

The ASC forecasts for FY 2007-2008 were properly calculated. Boling, et al.,
WP-07-E-BPA-83, at 13-14. BPA used the 1984 ASCM to calculate the base year ASCs to
forecast ASCs for the rate period. The 1984 ASCM does not prescribe any particular
methodology for estimating ASCs in the rate case. Id. at 32. Use of historic ASC filings would
have been inappropriate, because these filings were roughly a decade old. Id. at 33-34. Instead,
BPA used the next best source of data, which is the FERC Form 1. Id. The FERC Form 1 is an
industry standard document that produces ASC results similar to the results of state retail
proceedings and provides a uniform data source for all utilities for all years. Boling, et al.,
WP-07-E-BPA-61, at 4. Using the FERC Form 1 also leads to results similar to benchmarks
proffered by parties in this proceeding. Boling, et al., WP-07-E-BPA-83, at 15-25. Moreover,
the administrative time and expense of compiling ASCs in any other way would have been
prohibitive and unlikely to lead to significantly different results. 1d. at 45-48.
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Evaluation of Positions

In the original WP-07 rate proceeding, BPA used a two-step process to forecast ASCs for the
WP-07 Final Proposal. Boling, et al., WP-07-E-BPA-57, at 9; Boling, et al., WP-07-E-BPA-16,
at 8. First, a base-year ASC was calculated using 2004 information from the 10Us’ 2004 FERC
Form 1s, which were the most recent data available at the time of the WP-07 Initial Proposal. Id.
Second, BPA escalated the base year ASC data using BPA’s ASC Forecast Model to forecast
ASCs for the FY 2007-2013 periods (study period). Id. When the WP-07 record was reopened
in this proceeding, BPA evaluated what aspects, if any, of the ASC and load forecasts used in the
WP-07 Final Proposal would have been updated or adjusted to reflect the implementation of the
REP. Id. at9. After evaluating the ASCs, BPA proposed a number of changes to the ASCs to
reflect more recent data and to correct errors. Id. at 10-17. These revisions were necessary to
ensure an accurate estimate of the REP benefits the IOUs would have received under the REP.
Id. at 9.

The WUTC supports BPA’s proposal to revise the WP-07 ASC forecasts. WUTC Br.,
WP-07-B-WU-1, at 18. The WUTC urges BPA to reject assertions that the revised ASC
forecasts violate the 1984 ASCM because, in fact, the 1984 ASCM does not require BPA to rely
solely on filings based on jurisdictional retail rate orders for forecasting ASCs. Id. The WUTC
notes that the 1984 ASCM addresses the method for calculating an ASC BPA would use to
calculate REP benefits under a Residential Purchase and Sale Agreement. Id. However, during
the period 2000 to the present, no RPSAs have existed with I0Us. Id. Moreover, the 1984
ASCM does not prescribe any particular method for BPA to forecast ASCs, even assuming
RPSAs with 10Us did exist. 1d.

WPAG contends that the 1984 ASCM requires that the ASC of each utility be based on
information obtained from the most recent retail rate filing approved by the appropriate
regulatory body. WPAG Br., WP-07-B-WA-1, at 24. WPAG then claims that in performing the
ASC forecasts used in the recalculation of the section 7(b)(2) rate test for the WP-07 rate case,
BPA did not use or rely upon the information from the most recently approved retail rate filing
of each IOU. Id. Rather, BPA based its forecasts on information it obtained from the FERC
Form 1 of each 10U. Id. By doing so, WPAG asserts, BPA has disregarded the applicable
requirements of the 1984 ASCM and has instead applied a proposed regulation that has not yet
been adopted to determine the forecast ASCs for the historical FY 2007-2008 period. WPAG
Br., WP-07-B-WA-1, at 24.

WPAG also rejects the idea that the “administrative burden” on BPA should be a consideration
in this case. WPAG Br., WP-07-B-WA-1, at 24-25. WPAG claims that the fact that compliance
with an agency’s own applicable regulation may be laborious does not excuse an agency from
complying with such regulations and that it is not a legally sufficient excuse for BPA’s failure to
do so in this case. Id.

WPAG is incorrect on all fronts. First, WPAG misconstrues the requirements of the 1984
ASCM. As noted in the discussion of the preceding issue, the 1984 ASCM is silent on the means
by which BPA must forecast ASCs for purposes of its power rate cases. Boling, et al.,
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WP-07-E-BPA-83, at 32-33. BPA may, therefore, create forecasts of ASCs like any other
forecasts in the rate case, which use available information and reasonable assumptions. Id. To
be clear, BPA must still use the substantive requirements of the 1984 ASCM, but that does not
mean BPA has to perform an exhaustive review of a utility’s state regulatory filings to calculate
an ASC forecast if accurate data is available from other sources. 1d. BPA could have relied
upon the last filed ASCs that the exchanging utilities had filed with BPA in the mid-1990s. Id.
However, this reliance would have been unreasonable, because by the time BPA commenced its
WP-07 case in 2005, these filings were almost 10 years old. Id. at 33. BPA had little basis to
believe that the information supplied in the 1995-96 period was still pertinent for forecasting
ASCs for the 2007-2008 period. Id.

The better alternative was to use the utilities” most recent FERC Form 1 data, which at the time
were for 2004, and then use the 1984 ASCM to estimate an ASC for each IOU. Id. The FERC
Form 1 is a standard financial reporting document that is used throughout the utility industry. 1d.
at 30. Many features of the FERC Form 1 make it an appropriate substitute for jurisdictional
filings. A typical filing shows energy balance information that shows the utility has energy
sources to meet all its energy needs. Id. A filing is required by FERC on an annual basis and is
reviewed by the Commission. Id. Also, at least one regulatory commission in the region, the
Idaho Public Utilities Commission, accepts the FERC Form 1 for the annual Results of
Operations filings. 1d. In view of these factors, BPA determined that the FERC Form 1 was a
reasonable data substitute for the jurisdictional information necessary to calculate ASC forecasts.
When BPA presented this approach as part of its original WP-07 rate filing, no party objected,
including WPAG. 1d. See responses to BPA Data Request No. BPA-JP17-7 and BPA-WA-24.
For purposes of the FY 2007-2008 ASC forecast, BPA'’s reliance on this recognized industry
standard document in no way contravenes the letter or intent of the 1984 ASCM.

Second, WPAG argues that BPA should have relied upon the information from the most
“recently approved retail rate filing” of each 10U to forecast ASCs for FY 2007-2008. WPAG
Br., WP-07-B-WA-1, at 24. What “recently approved” retail orders WPAG refers to is unclear.
Indeed, no party during the hearing phase of this proceeding, including WPAG, proffered any
state retail rate filings that could have been relied upon by BPA to forecast ASCs for its FY 2007
and 2008 rates. BPA rejected this approach to forecasting ASCs because identifying a single or
even a group of retail rate filings from which ASC data could be used was extremely
burdensome. BPA witnesses identified no fewer than 77 jurisdictional rate orders that were
issued during the FY 2002-2006 period. Boling, et al., WP-07-E-BPA-83, at 47. Of these,
approximately 68 were issued prior to the initiation of the BPA WP-07 rate proceeding. 1d. at
Attachment 13. Because each of these jurisdictional rate filings was filed for different purposes,
each contains varying degrees of financial information. In many instances, BPA would not even
be able to decipher the order because BPA had not intervened in the underlying rate proceeding.
Id. at 44-45. Interpreting these rate orders becomes even more difficult because the PUCs’
decisions do not always describe in detail the basis for the final rates. In many cases, the final
order will only briefly address certain cost issues. As such, BPA would have had to review not
only the PUCs’ rate orders, but also the original rate filings by the IOUs, to obtain the necessary
data to accurately forecast ASCs for the WP-07 rate period. Such a task would have been a huge
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administrative burden, and unprecedented, for purposes of calculating a forecast for rate setting
purposes. Id. at 12.

WPAG rejects the notion that “administrative burden” should play a role in determining whether
BPA'’s actions in this proceeding are reasonable or not. WPAG Br., WP-07-B-WA-1, at 24-25.
WPAG claims that the fact that compliance with BPA’s own applicable regulation may be
laborious does not excuse BPA from complying with such regulations and that it is not a legally
sufficient excuse for BPA’s failure to do so in this case. WPAG Br., WP-07-B-WA-1, at 24-25.
WPAG fails to acknowledge that BPA used the substantive requirements of the 1984 ASCM for
its ASC forecasts. WPAG’s argument also fails to recognize that the 1984 ASCM does not
prescribe any method for calculating a forecast ASC. In the absence of instructions in the
ASCM, factors such as administrative burden and reasonableness are clear considerations.
Furthermore, BPA finds particularly persuasive the comments of the WUTC. They urge BPA to
reject WPAG’s arguments, noting that a recalculation of the 2002-2008 ASCs on the basis of
jurisdictional rate changes would be administratively burdensome and not cost-effective, because
it would require BPA to process no fewer than 77 separate ASC reviews. WUTC Br.,
WP-07-B-WU-1, at 19.

Furthermore, WPAG has failed to explain in what ways BPA’s ASC forecasts are inaccurate. In
its direct case, WPAG’s’ witnesses made the statement that BPA’s reliance on the FERC Form 1
likely made the ASC forecast a paltry 2.3 percent higher than under WPAG’s benchmark.
Grinberg, et al., WP-07-E-WA-05, at 37-38. Later, WPAG amended this portion of its testimony
to state that the difference was only a mere 1.6 percent. Boling, et al., WP-07-E-BPA-83, at 13.
WPAG attempts to evade this point in its brief by now complaining that BPA is putting the
parties in the “impossible position” of trying to prove a negative. WPAG Br., WP-07-B-WA-1,
at 25. WPAG claims that it cannot prove that using the FERC Form 1 is inappropriate because
such a proposition is essentially impossible to prove in the absence of ASC filings based on retail
rate information as required by the 1984 ASCM. Id. Putting aside the apparent inconsistency
with WPAG’s direct case, these statements lend even more support to BPA’s position. WPAG
clearly admits that it is “impossible,” absent ASC filings from the 10Us, to calculate ASC
forecasts based on the retail rate orders that are available. Yet, according to WPAG, this is
exactly what BPA must do in order to comply with the 1984 ASCM. Because BPA cannot
simply leave the ASC forecast blank in the rate case, another reasonable alternative source of
data must be used, which is what BPA has done by turning to the FERC Form 1 for the

FY 2007-2008 period.

BPA also considers the 1.6 percent differential that WPAG identified in its direct case as
extraordinarily reasonable. Boling, et al., WP-07-E-BPA-83, at 14. To prove its reasonableness,
BPA tested WPAG’s assertion that there would be an upward bias in using the FERC Form 1 as
the source of data for calculating the IOUs” ASCs. See Boling, et al., WP-07-E-BPA-83,

at 16-17. The test compared actual results of historical ASC filings with the corresponding data
from the FERC Form 1s of two separate utilities. In both cases, the ASCs calculated with the
FERC Form 1 were lower than the historical ASCs. Id.
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WPAG claims throughout its brief that BPA has used its “proposed regulation” when calculating
the forecast ASCs. WPAG Br., WP-07-B-WA-1, at 24-25. In essence, WPAG claims BPA has
used its 2008 ASCM, which was filed with FERC in July of 2008, to recalculate the forecast
ASCs. WPAG’s assertion is egregiously misleading and baseless. BPA maintained throughout
this case that it would use the substantive provisions of the 1984 ASCM in recalculating the
forecast ASCs. See Bliven, et al., WP-07-E-BPA-52, at 16; Boling, et al., WP-07-E-BPA-57,

at 9-17; and Boling, et al., WP-07-E-BPA-83, at 35. In taking this position, BPA has had to
rebut vigorous arguments from the 10OUs and the public utility commissions that objected to
BPA'’s use of the 1984 ASCM, requesting instead that BPA adopt its 2008 ASCM or some other
methodology for the Lookback ASCs. See Forman, et al., WP-07-E-BPA-76, at 38-42; see also
infra, Section 7.5. As BPA has stated repeatedly throughout this case, BPA proposes to use only
the 1984 ASCM in the Lookback portion of this proceeding. See Bliven, et al., WP-07-E-BPA-
52, at 16 (“BPA is directing staff to review the ASC for each utility in a manner that aligns as
closely as practicable with the requirements of the 1984 ASC Methodology.”); Boling, et al.,
WP-07-E-BPA-83, at 32. WPAG’s brief fails to explain how BPA has violated this directive.
BPA explained at length in its testimony how it complied with the 1984 ASCM provisions. 1d.;
see also Boling, et al., WP-07-E-BPA-83, at 25-27. A cursory review of the 2008 ASCM and
1984 ASCM also demonstrates that BPA has complied with this instruction. 1d. at 26. Two of
the main features of the proposed 2008 ASCM are that it includes in the ASC calculation the
costs of a utility’s return on equity and Federal income taxes. Id. These costs, however, are
excluded from every ASC calculated in the Lookback. Id. WPAG appears to argue that BPA'’s
use of the FERC Form 1 in the FY 2007-2008 ASC forecasts is evidence that BPA is using the
2008 ASCM. Yet, as already explained, BPA used the FERC Form 1 in the forecasting of ASCs
for the FY 2007-2008 period out of necessity, for lack of better information, not because it has
any relationship to BPA’s proposed new ASCM. Id. at 26-27.

Finally, BPA had proposed to use the FERC Form 1 to forecast ASCs in its original WP-07
proposal in the fall of 2005, almost two years before BPA even began considering developing a
new ASC methodology. Boling, et al., WP-07-E-BPA-16, at 9. When BPA proposed its
forecast ASCs in its original WP-07 rate proceeding, no party objected to BPA’s use of the
FERC Form 1 as a data source, including WPAG. Boling, et al., WP-07-E-BPA-83, at 34.
Consequently, WPAG’s assertion that BPA is now somehow surreptitiously using its new 2008
ASCM in its ASC forecasts because the ASCs rely on FERC Form 1 data is unequivocally
incorrect.

Decision

BPA has properly calculated the ASC forecasts for FY 2007-2008.

7.4 Backcast ASCs

Issue 1

Whether BPA has properly calculated the backcast ASCs in compliance with the 1984 ASCM.
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Parties’ Positions

Cowlitz argues that BPA’s backcast ASCs are improper because they have not been developed in
strict compliance with the 1984 ASCM. Cowlitz Br., WP-07-B-CO-1, at 63. Cowlitz claims that
BPA must comply with all of the procedural aspects of the 1984 ASCM to properly calculate
ASCs and that failing to do so denies parties their procedural rights. Id. Cowlitz further argues
that the backcast ASCs are inappropriate because they increase the cost of the REP, which is
then recovered in the COUS’ rates. Id. at 64. Cowlitz claims that regardless of how BPA
develops the backcast ASCs, the resulting costs must be subject to the section 7(b)(2) rate test.
Id.

WPAG also disagrees with BPA’s proposal to calculate backcast ASCs. WPAG Br.,
WP-07-B-WA-1, at 24. WPAG argues that the 1984 ASCM requires that ASCs be based on
financial data from the IOUs’ last approved retail rate order and not FERC Form 1 data, which is
what BPA is proposing to use. 1d. WPAG asserts that administrative burden and time
constraints are not proper considerations when determining ASCs. Id. at 24-25. WPAG also
objects to BPA’s reliance on benchmarks as support for the use of FERC Form 1 data. 1d.

The WUTC generally supports BPA’s proposal to calculate backcast ASCs. WUTC Br.,
WP-07-B-WU-1, at 18. WUTC notes that there is no evident bias with using the FERC Form 1
for the ASCs, and nothing in the 1984 ASCM precludes BPA from calculating ASCs as BPA has
done in the Lookback. Id.

APAC claims that BPA’s backcast ASCs are flawed because they rely on BPA’s proposed new
2008 ASC methodology. APAC Br. Ex., WP-07-R-AP-01, at 28. APAC also claims that use of
this new methodology denies it the right to intervene and “protest at the state or jurisdictional
level to protest ASCs.” Id.

BPA Staff’s Position

BPA'’s backcast ASCs were properly calculated. BPA followed the 1984 ASCM’s
functionalization rules and Appendix 1 to calculate the ASCs for each IOU over the

FY 2002-2008 period. Boling, et al., WP-07-E-BPA-83, at 35. BPA evaluated several sources
of data to determine the most accurate and efficient way to estimate the backcast ASCs. Boling,
et al., WP-07-E-BPA-61, at 4-5. BPA’s use of the FERC Form 1 was reasonable because it
provided a ready source of financial information for all of the IOUs, was not subject to the
vagaries of retail rate orders, and produced results that were in line with benchmarks and “test
cases” presented on the record by BPA and the parties. Boling, et al., WP-07-E-BPA-83,

at 36-37. Using jurisdictional rate filings and the procedural schedule in the 1984 ASCM to
calculate the backcast ASCs would not have been reasonable because of the massive
administrative burden BPA and rate case parties would have had to undergo in order to review
no fewer than 77 retail rate orders from regional state public utility commissions. Id. at 45-49.
BPA also would have had to obtain the underlying retail rate dockets to access the necessary
level of information to calculate ASCs. Id. at 37-38. Reviewing backcast ASCs in this manner
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would have taken years and would not have produced results significantly different from those
produced by BPA’s proposal. Id. at 46-48.

Evaluation of Positions

The Lookback construct is designed to estimate as closely as possible the amount of REP
benefits that should have been charged to the COUs’ rates for FY 2002-2008. Bliven, et al.,
WP-07-E-BPA-52, at 18-19. The resulting REP benefit amounts, subject to certain rules, are
compared to what the 10Us actually received under the REP Settlement Agreements. Marks,

et al., WP-07-E-BPA-62, at 9. The difference between these two amounts is referred to as the
Lookback Amount, which must be recovered from the IOUs and returned to the COUs. Id. In
both the WP-02 rate proceeding and the WP-07 rate proceeding, BPA used forecast ASCs for
purposes of setting rates. REP benefits, however, are not based on these forecast ASCs. Bliven,
et al., WP-07-E-BPA-52, at 18-19. Rather, REP benefits are based on the difference between
each 10U’s filed ASC and BPA'’s PF Exchange rate, multiplied by the utility’s exchange load.
Id. at 16. No 10Us filed ASCs with BPA from FY 2002-2008 because the I0Us had executed
the REP Settlement Agreements. Had the 10Us not signed these Agreements, and instead
participated in the REP through an RPSA, the 10Us would have been making ASC filings with
BPA pursuant to the 1984 ASCM. 1d. BPA must have ASCs in order to reasonably estimate the
likely REP benefits that would have been paid during FY 2002-2008. Id. at 16-17.
Consequently, BPA proposed to calculate annual ASCs for each IOU in a manner that
approximates the ASC determinations that would likely have been made, consistent with the
1984 ASCM, had the 10Us submitted ASC filings during FY 2002-2008. Manary, et al.,
WP-07-E-BPA-61, at 2-3.

These ASC filings developed by BPA are known as “backcast ASCs.” Manary, et al.,
WP-07-E-BPA-61, at 2-3. In general, the backcast ASCs are a best estimate of the ASC
determinations that would have been made by the Administrator for each IOU had the REP been
active during FY 2002-2008. Id. at 2. Because the IOUs did not submit Appendix 1 ASC filings
during FY 2002-2008, BPA did not have a source of data from which to determine the backcast
ASCs. Therefore, BPA had to create backcast ASCs from sources that were readily available.

Id. BPA considered a number of sources for this data, including the IOUs” Securities and
Exchange Commission (SEC) 10-K filings, the publicly available jurisdictional rate orders from
state regulatory commissions, annual results of operations filings from state regulatory
commissions, and annual Form 1 submittals to FERC. Id. at 4-5. When evaluating these data
sources, BPA looked for a source that provided financial data contemporaneous with the time
period to which the ASC would have applied and that would be uniformly available for each of
the IOUs. Id. at 4. BPA rejected using SEC 10-K filings because those reports did not contain
sufficient detail to prepare ASCs. Id. at 5. BPA also considered the available retail rate orders
from the state public utility commissions for each IOU. 1d. This option was not pursued because
of the volume of retail rate orders and the lack of detail included in the available orders. Many
retail rate orders end with stipulated rate adjustments or settlements, which provide little to no
underlying cost data from which an IOU’s resource costs can be determined. 1d. The I0Us’
annual result of operations reports were also rejected because these filings were not required by
all of the state utility commissions, and the data submitted within the filings were not
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standardized among the state commissions that did require them. 1d. BPA ultimately decided
that the FERC Form 1 was the best source of data to calculate ASCs in a uniform manner
consistent with the 1984 ASCM. Id. at 4-5. The FERC Form 1 is filed annually by each of the
I0Us with FERC, is an industry standard reporting document, uses the same accounts that are
included in the 1984 ASCM, and reasonably represents the costs that would likely emerge in an
I0U’s traditional jurisdictional filing. Id.

The WUTC supports BPA’s proposal to backcast ASCs. WUTC Br., WP-07-B-WU-1, at 18.
The WUTC urges BPA to reject assertions by other parties that BPA’s reliance on backcast
ASCs violates the 1984 ASCM because, in fact, the 1984 ASCM does not require BPA to rely
solely on filings based on jurisdictional retail rate orders for forecasting ASCs. Id. The WUTC
notes that the 1984 ASCM addresses the method for calculating an ASC BPA would pay under
an RPSA. Id. However, during the period 2000 to the present, no RPSAs existed for IOUs. Id.
The WUTC concludes that the 1984 ASCM simply does not preclude BPA’s proposed
calculation of ASCs in the “Lookback” analysis. Id. at 19.

Cowlitz opposes BPA’s proposal to backcast ASCs. Cowlitz argues that a fatal defect with
BPA’s “backcasting” approach is that the backcast ASCs have not been created in full
compliance with the terms and conditions of the 1984 ASCM. Cowlitz Br., WP-07-B-CO-1,

at 63. Cowlitz notes that the 1984 ASCM is an administrative rule of both BPA and FERC and
is codified at 18 C.F.R. 8 301.1. Id. Cowlitz asserts that the ASCM provides important
procedural protections for BPA and the non-1OU customers that appear throughout the regulation
in mandatory terms, including the requirement that participating IOUs “shall report” costs on the
form attached as Appendix | to 8 301.1 with supporting documentation. Cowlitz Br.,
WP-07-B-CO-1, at 63. Cowlitz points to the PGE decision as support for its contention that
BPA must follow the letter of the 1984 ASCM to calculate backcast ASCs. Id. Cowlitz
concludes that the backcast ASCs are “manifestly” not calculated pursuant to 18 C.F.R. § 301.1.
Id.

WPAG raises similar arguments in its brief. WPAG Br., WP-07-B-WA-1, at 24. WPAG
contends that to calculate ASCs, BPA must comply strictly with the 1984 ASCM, which requires
that ASCs be based on information obtained from the most recent retail rate filing approved by
the regulatory body of the exchanging utility. WPAG Br., WP-07-B-WA-1, at 24. WPAG
argues that BPA did not rely on the latest retail filings, but instead FERC Form 1 data. Id.
WPAG concludes that BPA has violated the 1984 ASCM by basing ASCs on FERC Form 1
data. Id.

BPA disagrees with WPAG’s and Cowlitz’s characterization that BPA has not complied with the
1984 ASCM when calculating the backcast ASCs. Before addressing the specific arguments
raised by WPAG and Cowlitz, a brief overview of the purpose and actual operation of the 1984
ASCM is necessary. The primary objective, if not the only objective, of the 1984 ASCM is to
establish an ASC that includes allowable exchangeable costs. Boling, et al., WP-07-E-BPA-83,
at 35. As noted earlier, the ASC is simply an equation that divides a utility’s cost of resources
(referred to as Contract System Costs) by the utility’s total system load (Contract System Load).
See supra, Section 7.1 Introduction. The ASCM provides the rules for determining which costs
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go into the numerator (Contract System Costs) and which loads go into the denominator
(Contract System Loads). The quotient of this equation is the ASC. See 1984 ASCM at § I.A.
Under the 1984 ASCM, the Contract System Costs portion of this equation includes the costs for
“production and transmission resources, including power purchases and conservation measures,
which Costs are includable in, jurisdictionally allocated by, and subject to the provisions of
Appendix 1.” 1984 ASCM at 8 I.C. The Appendix 1 is a form that contains four schedules that
itemize virtually all of a utility’s financial data into specified accounts of costs and credits. For
each line item in the Appendix 1, the 1984 ASCM has specific rules on whether the costs or
credits in the account may be included in the utility’s Contract System Cost. Generally speaking,
the 1984 ASCM requires that costs associated with a utility’s production and transmission
function be included in Contract System Costs (thereby including the item in the calculation of
the ASC), while costs associated with the utility’s distribution or other functions must be
excluded from Contact System Costs (thereby excluding the item from the calculation of the
ASC). The process of allocating costs to the production, transmission, and distribution/other
functions is referred to as “functionalization” and is the central feature of the 1984 ASCM for
determining a utility’s ASC. BPA’s role in implementing the ASCM is to make an independent
determination of (1) the appropriateness of the inclusion of costs in the utility’s revenue
requirement; (2) the reasonableness of the costs included in the Contract System Costs; and

(3) the appropriateness of Contract System Loads. See 1984 ASCM at § I11.B.

As BPA Staff explained in direct and rebuttal testimony, BPA made these independent
determinations by using the Appendix 1 and the 1984 ASCM functionalization rules to calculate
backcast ASCs. See Manary, et al., WP-07-E-BPA-61, at 2-3, and Boling, et al.,
WP-07-E-BPA-83, at 35. BPA converted the 1984 Appendix 1 into an Excel-based spreadsheet
(referred to as a “cookbook”) and populated it with the exchanging utilities’ data. Manary, et al.,
WP-07-E-BPA-61, at 3. BPA then used the 1984 ASCM functionalization rules to allocate the
costs and credits included in the Appendix 1 “cookbook” between exchangeable cost categories
(i.e., production and transmission) and non-exchangeable categories (i.e., distribution/other).
BPA followed these functionalization rules to calculate backcast ASCs for each 10U for each
year of the FY 2002-2008 period. Boling, et al., WP-07-E-BPA-83, at 35. BPA also made
adjustments to the accounts to comply with updated descriptions of the accounts in the FERC
Uniform System of Accounts. Manary, et al., WP-07-E-BPA-61, at 22. During the hearing
phase of this proceeding, no party presented evidence or arguments on the record objecting to
BPA’s implementation of the 1984 ASCM’s functionalization rules to calculate ASCs. In other
words, no party has claimed that BPA misapplied the substantive requirements of the 1984
ASCM in developing the backcast ASCs.

Cowlitz’s specific objection to the backcast ASCs focuses on BPA’s alleged failure to follow the
procedural minutiae of the 1984 ASCM to establish ASCs. Cowlitz Br., WP-07-B-CO-1, at 63.
These procedural rules are primarily concerned with the mechanics of the utility filing a
proposed ASC with BPA and the commencement of a process to review the exchanging utility’s
data. The procedural guidelines generally require the exchanging utility to file a preliminary
Appendix 1 with BPA within five days after filing for a retail rate change with a state public
utility commission. See 1984 ASCM § 11.B.2. These preliminary filings allow BPA Staff to
review an IOU’s ASC filing and determine if intervention before the relevant state commission is
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necessary to review information being used in the retail rate proceeding. Thereafter, BPA
initiates a 210-day ASC review process in which outside parties may intervene and request data
and other relevant information from the exchanging utility. See 1984 ASCM at § 111.C.1-6.
Cowlitz claims that by not following these procedural rules, such as this 210-day review process,
BPA is violating the ASCM. Cowlitz Br., WP-07-B-CO-1, at 63.

Cowlitz’s arguments are unpersuasive. The 1984 ASCM’s procedural rules were designed to
apply to the situation where an exchanging utility had executed an RPSA and then files an ASC
with BPA for its review. In that instance, the 210-day process was appropriate because it
ensured that the information filed by the exchanging utility had been properly vetted by BPA and
any intervenors. Traditional ASC determinations have a prospective effect on the level of REP
costs BPA actually pays. BPA’s ASC determinations are actual rates of the IOUs and must be
filed with FERC under the Federal Power Act. 18 C.F.R. 8 35.30(c). The backcast ASCs,
however, serve a purpose different from the traditional ASC determination. The backcast ASCs
are BPA’s best estimate of the ASCs that would have been made by the IOUs during the FY
2002-2008 period. Manary, et al., WP-07-E-BPA-61, at 2, 6. They are being developed as part
of a general construct that responds to the unique circumstances created by the Court’s remands
in PGE and Golden NW. Bliven, et al., WP-07-E-BPA-52, at 16. Unlike traditional ASCs, the
force and effect of the backcast ASCs is to a historical period in which REP costs have already
been collected from the COUs. In this context, the backcast ASCs serve the important, but more
limited, role of determining whether BPA overcharged the COUs for the costs of the REP. Id.
at 18. The estimated nature of the backcast ASCs and their application to past periods make
reviewing these ASCs under the prospective-looking procedural rules of the 1984 ASCM
inappropriate.

This is not to say, however, that the parties to this proceeding have been denied an opportunity to
challenge the backcast ASCs. Indeed, BPA’s customers and intervenors have been given ample
opportunity to review the backcast ASCs in the context of the WP-07 Supplemental Proceeding.
Boling, et al., WP-07-E-BPA-83, at 40. In the instant proceeding, parties have been provided
opportunities for oral clarification and discovery, electronic discovery, direct testimony, rebuttal
testimony, legal memoranda to accompany their testimonies, cross-examination, initial briefs and
briefs on exception, and oral argument to the Administrator. 1d. The number of procedural tools
available to parties to challenge an ASC is much greater in a section 7(i) proceeding, such as the
instant proceeding, than in the typical ASC review process. ld. As noted by BPA Staff, “parties
in ASC review proceedings generally conducted limited written discovery and filed issue lists
containing their arguments on ASC issues.” 1d. Because BPA has chosen to estimate the
backcast ASCs within the context of a section 7(i) hearing, the parties to this proceeding have
been provided the full panoply of procedural rights available through such a hearing. Id.

Furthermore, Cowlitz’s demand that BPA apply the strict procedural requirements of the 1984
ASCM must be denied when balanced against the massive administrative burden that would be
placed on BPA and rate case parties. Under the 1984 ASCM, the exchanging utility is required
to file with BPA an Appendix 1 for every retail rate change the utility requests from its state
public utility commission(s). During the 2002-2008 period, BPA Staff identified no fewer than
77 retail rate change filings made by the IOUs in the four regional state jurisdictions where the
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I0Us have service territories. Boling, et al., WP-07-E-BPA-83, at 46, and Attachment 13. If
BPA were to follow Cowlitz’s suggestion that BPA strictly adhere to the procedural dictates of
the 1984 ASCM, BPA would have been forced to commence at least 77 210-day ASC review
processes. ld. As BPA Staff explained, such an undertaking would be a massive effort that
would take years to complete. 1d. Moreover, this burden would not be on BPA alone, but also
on the 10Us and any COUs that intervened in the ASC review processes. 1d. Compounding the
difficulties of administering such a process would be the added complexity that many of the
retail rate filings would be based on rate orders that are several years old. Id. at 47-48. Merely
acquiring the underlying data would be a daunting task. 1d. The huge administrative cost and
strain that would be placed on BPA and the region would far outweigh any benefit these
after-the-fact hearings would provide in the present proceeding.

Cowlitz relies on statements made in the PGE decision to support its argument that BPA must
apply the procedural rules of the 1984 ASCM to the backcast ASCs. Cowlitz Br.,
WP-07-B-CO-1, at 63. The specific statements relied upon by Cowlitz are observations by the
Court that the 1984 ASCM remains in place until modified for purposes of establishing utilities’
ASCs and determining actual REP benefits during the implementation of the REP. PGE,

501 F.3d at 1035. In making these statements, the Court in no way opined on whether BPA must
comply with the procedural minutiae of the 1984 ASCM to calculate backcast ASCs for
ratemaking purposes. More specifically, in the PGE case, the Court took issue with BPA’s
decision to calculate REP benefits in a manner unrelated to the IOUs” ASCs. Id. at 1033. BPA
is now in the process of correcting that legal error by calculating those ASCs. As BPA has
explained above, the procedural steps of the 1984 ASCM are ill-suited for this purpose and
would lead to years of administratively burdensome proceedings. BPA has properly remedied
the problems noted by the Court in PGE, in part, through the calculation of backcast ASCs under
the 1984 ASCM. Consequently, BPA’s proposal to calculate backcast ASCs as it has done in
this proceeding is not in derogation of any direction in the PGE decision.

Finally, when fashioning a remedy for a statutory violation, it is proper for an agency to consider
the practical consequences of applying a strict application of the law and whether that outcome
furthers any purpose of the underlying statute. See Sunray Mid-Continental Oil Co. v. F.P.C.,
364 U.S. 137, 147 (1960); see also Borough of Ellwood City v. FERC, 583 F.2d 642, 649

(3d Cir. 1978). In the instant case, BPA applied all of the substantive requirements of the 1984
ASCM in developing its ASC estimates. This is not disputed. BPA also considered the practical
consequences of applying a strict application of the 1984 ASCM’s 210-day procedural review
period for estimating ASCs during the FY 2002-2008 period and whether such an application
would further the purposes of Northwest Power Act. First, applying a strict procedural
application of the 1984 ASCM means BPA would have had to conduct years of administratively
burdensome ASC review processes to produce ASC estimates that could be developed just as
accurately and with less administrative burden. If BPA were required to follow the 1984
ASCM’s procedural timeline, BPA could not have promptly responded to the Court’s opinions in
PGE and Golden NW, thereby further delaying the return of the overpayments to BPA’s
preference customers and the implementation of the REP for the region’s residential and small
farm consumers. The purpose of the Northwest Power Act would not be furthered by such
unreasonable delay. The underlying concern of section 5(c) of the Northwest Power Act and the
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1984 ASCM is to establish an ASC based on the exchanging utility’s allowable average cost of
resources. This objective has been met, because the ASCs being established in this proceeding
were determined using the substantive functionalization rules and requirements described in the
1984 ASCM. Furthermore, BPA correctly determined not to follow the procedural timeline of
the 1984 ASCM to estimate those ASCs, because that timeline was intended for the separate
administrative proceedings that establish ASCs in implementing the REP and not for estimating
ASCs in BPA’s ratemaking hearings.

Cowlitz claims generically in its brief that a defect of the backcast approach is that BPA’s
models use the backcasts of higher ASCs to raise REP costs, thereby increasing BPA’s costs (see
Brodie, et al., WP-07-E-BPA-58, at 18 (costs up in four of the five years)), and increasing
CRAC effects on all rates, including the PF Preference rate. Cowlitz Br., WP-07-B-CO-01,

at 64. Cowlitz argues that by making rising ASCs increase the rates applicable to preference
customers by allocating increased exchange costs, BPA is evading sections 7(b)(2) and 7(b)(3) of
the Northwest Power Act, and BPA must apply sections 7(b)(2) and 7(b)(3) to the CRAC rates
whenever exchange costs contribute to the CRAC. Cowlitz Br., WP-07-B-C0O-01, at 64. In
response, however, although higher backcast ASCs increase REP costs, Cowlitz fails to explain
why this result is unjustified. As described above, BPA forecasts ASCs in the rate proceeding to
estimate REP costs. These forecasts of ASCs in no way cap or limit the amount of REP costs
that BPA may ultimately pay during the rate period, because exchanging utilities may file actual
ASCs with BPA at any time. Thus, the fact that BPA’s backcast ASCs “increase” REP costs is
simply a normal consequence of the proper implementation of the REP.

Furthermore, Cowlitz’s assertion that the 7(b)(2) rate test creates an absolute cap on REP
benefits paid in the actual implementation of the REP is inconsistent with the language of the
Northwest Power Act. See also Chapter 2.6.3. Cowlitz recommends that BPA use the original
flawed forecast ASCs and exchange loads in order to use “the § 7(b)(2) trigger amounts
developed in the WP-02 case.” Cowlitz Br., WP-07-B-CO-1, at 62. In effect, Cowlitz asks BPA
to extend the protections afforded to the COUs under section 7(b)(2) of the Northwest Power Act
to the actual cost of the REP rather than the forecast cost of the REP. This is an incorrect
reading of the law. Section 7(b)(2) of the Northwest Power Act, by its terms, is designed to
provide COUs rate protection from forecast costs. See 16 U.S.C. § 839e(b)(2). Section 7(b)(2)
begins “[a]fter July 1, 1985, the projected amounts to be charged for firm power ... may not
exceed in total ... an amount equal to the power costs for general requirements of such customers
if, the Administrator assumes ... [the five rate assumptions].” 1d. (emphasis added). As this
language makes clear, the 7(b)(2) rate test protection applies to the “projected amounts to be
charged,” that is, the forecast amount of costs in BPA’s rates, and not to the actual costs BPA
experiences from implementing the REP within the rate period. Cowlitz’s recommendation
would lock in the REP costs to what BPA incorrectly forecast in an earlier phase of the rate case,
thereby creating an additional protection for COUs that is not intended or allowed by the
statutory language. BPA declines to expand the section 7(b)(2) protection beyond its statutory
moorings.

WPAG contends that BPA has violated the 1984 ASCM because BPA is not using retail rate
filings as the basis for the backcast ASC calculations. WPAG Br., WP-07-B-WA-1, at 24.
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WPAG notes that the backcast ASCs are based on FERC Form 1 data, which is not specifically
listed as a source of data under the 1984 ASCM. Id. As explained previously and below, there
were no actual ASC filings made during FY 2002-2008, and therefore BPA did not receive the
information from retail rate filings that it would normally use to establish ASCs. The
reconstruction of such information would be extremely impractical. In any event, BPA does not
agree that it has violated the 1984 ASCM by relying on FERC Form 1 data to calculate backcast
ASCs. First, although an exchanging utility generally must base an Appendix 1 filing on
information contained in the last retail rate order approved by the state public utility commission,
the 1984 ASCM gave BPA latitude to consider other information when determining an ASC. In
the 1984 ASCM Record of Decision, it was specifically recognized that though the state retail
rate orders will be the typical source of ASC information, BPA may nevertheless look to other
sources of data to calculate ASC:

Retail rate orders will continue to be the primary source of data on generating
resources. However, where necessary, BPA will independently determine costs
(including costs of generating resources) for inclusion in ASC under the
jurisdictional costing approach. The costs of any generating resource improperly
included in a utility’s ASC filing will be excluded from the ASC calculation.

1984 ASCM ROD at 66. Thus, contrary to WPAG’s assertion, BPA is not prohibited by the
1984 ASCM from looking to sources of data other than the retail rate orders issued by the state
public utility commissions to determine ASCs. The 1984 ASCM also notes that, although
jurisdictional cost data would be used, it simply provides the starting point for BPA’s review.
1984 ASCM ROD at 86.

Second, as noted in the 1984 ASCM Record of Decision, “where necessary” BPA may
independently determine the costs for inclusion in ASC under the jurisdictional costing
approach. The current factual situation necessitates that BPA make this independent decision
using the FERC Form 1. BPA’s witnesses explained that the retail rate orders of the state
commissions were evaluated as a possible choice for the source of data of the backcast ASCs.
Manary, et al., WP-07-E-BPA-61, at 3-5. However, BPA ultimately chose not to use these
filings as the applicable source of the backcast ASCs for several reasons. Boling, et al.,
WP-07-E-BPA-83, at 37-38. As already noted above, many of the retail rate orders that were
published during the 2002-2008 period were the result of stipulated settlements. Id. These
filings are generally silent regarding changes to specific costs, leaving BPA with little to no real
financial information from which to calculate a utility’s ASC. Id. Thus, many of these orders
could not be used even in the first instance as a source of data for an ASC calculation.

Even when filings contain some resource cost information, the value of such information for
ASC calculation purposes is dubious. Id. at 44. The state utility commissions are not tasked
with adopting retail rate orders that comply with the ASCM. See 1984 ASCM ROD, at 12.
Rather, their duty is to approve retail rates for IOUs consistent with the laws of the applicable
state. 1d. Consequently, when approving a rate, the commissions need not be explicit in their
orders on how a particular result was reached. Id. The give and take of retail ratemaking
processes often results in compromises and adjustments that cannot be deciphered from or
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through the final order of the state public utility commission that approves the final rates. Id.;
see also Boling, et al., WP-07-E-BPA-83, at 44. This lack of clarity was a primary driver behind
BPA'’s decision to revise the 1984 ASCM. As noted in the 1984 ASCM ROD:

Reliance on state regulatory agencies to determine the level of costs included in
the ASC of a participating utility, the “jurisdiction costing approach,” has caused
several problems of administration for BPA. Routinely, the orders of regulatory
agencies do not contain the specific numbers necessary for ASC computation. In
such instances, values for ASC accounts must be imputed.

1984 ASCM ROD, at 12.

In response to these problems, BPA added provisions to the 1984 ASCM that made it possible
for BPA (and preference customers) to intervene in the IOUs’ state retail rate proceedings.

See 1984 ASCM at § 11.C (noting that if BPA or a regional power sales customer is denied the
right to participate in a jurisdictional rate review proceeding, then no change in ASC based on a
change of costs authorized in that proceeding will be exchanged until BPA completes its review).
By participating in these proceedings, BPA could obtain valuable insight into how the underlying
costs of the utility were determined. Boling, et al., WP-07-E-BPA-83, at 44-45. It also provided
BPA with important data that could not otherwise be obtained through an after-the-fact published
order. BPA routinely participated in such proceedings when the REP was operable. 1d.
WPAG’s contention that BPA should use these jurisdictional rate orders fails to recognize that
BPA did not participate in any of the 77 retail rate proceedings that resulted in rate changes to
the IOUs over the past eight years. Without this factual context, BPA has no way of knowing
whether the information contained in the retail orders is the result of a compromise in the rate
proceeding or accurately reflects the utility’s cost of resources. Consequently, these rate orders
are not necessarily any more reflective of an IOU’s resource costs than other sources of utility
financial data. In this instance, BPA believes it is “necessary” to rely on another, more
transparent, source of data for the backcast ASCs — the FERC Form 1.

Another factor BPA considered was the administrative burden of compiling, reviewing, and
evaluating the retail rate orders. BPA Staff testified that the administrative burden of compiling
and reviewing state jurisdictional filings for six IOUs, two of which operate in two jurisdictions
and one in three jurisdictions, for a span of eight years would have been enormous. Boling,

et al., WP-07-E-BPA-83, at 37. The last ASC filed with BPA was from the mid-1990s. Boling,
et al., WP-07-E-BPA-57, at 5. Since then, utilities have adopted a number of “automatic
adjustment” clauses that increased dramatically the number of rate changes that would trigger an
ASC review under a strict reading of the 1984 ASCM. As noted above, BPA Staff discovered
there were 77 of these filings made during just the 2002-2006 period. Boling, et al.,
WP-07-E-BPA-83, at 46, and Attachment 13. For each of these filings, BPA would have had to
evaluate the effect of the retail rate order on the backcast ASC calculation. Additionally, BPA
would have had to obtain, if possible, the initial filing documents and documentation, which is
the record underlying the rate proceeding for each adjustment, to determine whether the costs
reflected were accurate. Id. at 44. BPA viewed this enormous undertaking as a massive waste of
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administrative and participant resources if another viable alternative source of data could be
used. Id. at 46-47.

The FERC Form 1 was one such alternative. First, the FERC Form 1 provides actual financial
and operations data for each year of the FY 2002-2008 period. Boling, et al., WP-07-E-BPA-83,
at 36. This information thus would not suffer from the vagaries of compromises and adjustments
that are commonplace in retail rate orders. Id. Second, using the FERC Form 1 made the
backcast ASC estimation process uniform for all of the IOUs. Id. The FERC Form 1 is an
industry standard form that is used by all of the 10Us to report their actual utility information to
FERC. Id. Using it as the data source allowed BPA to maintain consistency in the data as well
as consistency in calculating the backcast ASCs. Id. This would not have been the case if BPA
had to review numerous state filings from various jurisdictions that have different reporting and
filing requirements. 1d. In addition, the FERC Form 1 provides detailed information in the areas
of Purchased Power, Sales for Resale, and Deferred Asset accounts, which are key pieces of
information for calculating the ASC and are not available in certain jurisdictional filings. Id.
Finally, practical considerations also made the FERC Form 1 data superior. The FERC Form 1
data was readily available from FERC’s website and could be electronically downloaded directly
from the IOU’s filings into the ASCM Appendix 1 form. Furthermore, because the FERC

Form 1s are publicly available from FERC’s website, any party in this proceeding had direct
access to the information that BPA relied upon to calculate the backcast ASCs. In light of all of
these factors, BPA determined that the more reasonable approach for estimating backcast ASCs
for purposes of the Lookback was to use the FERC Form 1s as the source of data.

WPAG objects to BPA’s position that compliance with the 1984 ASCM would be too laborious
and time-consuming and that reliance on the FERC Form 1 data source in the proposed
regulation is accurate enough. WPAG Br., WP-07-B-WA-1, at 24-25. WPAG contends that the
fact that compliance with all the aspects of the 1984 ASCM may be laborious does not excuse
BPA from complying with all aspects of the regulation. 1d. WPAG claims that administrative
burden is not a legally sufficient excuse for BPA’s failure to comply with the 1984 ASCM in
every case. Id.

WPAG is mistaken. Courts have recognized an agency’s authority to apply equitable principles
to regard as done “what should have been done” to remedy a legal error committed by the
agency. Plaguemines Oil & Gas Co., v. Federal Power Comm’n, 450 F.2d 1334, 1337-38

(D.C. Cir. 1971). In these instances, the Courts have allowed agencies to use a “reasonableness”
standard to determine the most appropriate remedy. Id. For example, in Plaquemines, the

D.C. Circuit affirmed the Federal Power Commission’s authority to use its equitable power to
“recreat[e] the past, insofar as is reasonably possible, to reflect compliance with the [Natural
Gas Act] and to order refunds to be paid if necessary to achieve that goal.” The Court clarified
in a footnote that its reference to “as is reasonably possible” was intentional, because the Court
recognized that

. instances may arise where attempts by the Commission to determine what it
would have done in previous years, had filing been made in compliance with the
Act, may be unavailing because of lack of absolutely essential data, or may be so
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financially burdensome on the Commission (and hence the public purse) or the
parties as to be prohibitive.

Id. at 1338, n. 13.

In a similar way, BPA is using a “reasonableness” standard to decide what source of data is the
most reasonable for purposes of estimating ASCs under the 1984 ASCM for this proceeding.
Under this standard, factors such as financial strain and administrative burden of obtaining and
reviewing the data are key considerations, particularly where that burden would be imposed not
only on BPA but all of the I0Us, the PUCs, and all other parties interested in the backcast ASCs.
BPA has evaluated these factors, in addition to the quality of the FERC Form 1 data, the
practical realities of the present circumstances, and the need to efficiently and effectively
respond to the Court’s decisions in PGE and Golden NW, and determined that the FERC Form 1
is the most reasonable source of data to use in estimating the backcast ASCs. Manary, et al.,
WP-07-E-BPA-61, at 4; Boling, et al., WP-07-E-BPA-83, at 48.

Finally, using the FERC Form 1 as the basis for the backcast ASCs has not resulted in any
demonstrable bias in such ASCs when compared to all of the available benchmarks provided by
the parties on the record. BPA tested the general accuracy of using the FERC Form 1 for an
ASC determination. Boling, et al., WP-07-E-BPA-83, at 16. To do this, BPA looked at an ASC
filing that had gone through the procedural timeline of the 1984 ASCM jurisdictional process
and then compared it to an ASC calculated from the concurrent FERC Form 1 data for the same
utility. Id. The test case was Puget Sound Energy’s (PSE) last jurisdictional ASC filing with
BPA (BPA Docket No. 7-A2-9501), which used a test period of October 1, 1995, through
September 30, 1996. 1d. BPA compared this jurisdictional ASC with an ASC BPA determined
using PSE’s 1996 FERC Form 1 data. Id. The final ASC determination in BPA Docket
No.-7-A2-9501 was $36.53 per megawatt-hour, and the ASC calculated using the 1996 FERC
Form 1 data for PSE resulted in an ASC of $35.79 per megawatt-hour, $0.67 per megawatt-hour
lower than the ASC determined using the jurisdictional approach. Id. BPA conducted a similar
test using PacifiCorp’s last jurisdictional ASC filing, which was from July 1, 1996, to June 30,
1997. Id. at 16-17. Once again, the results of the jurisdictional-based ASC and the FERC
Form 1-based ASC were extremely close. Id. at 17. The jurisdictional ASC was $27.00 per
megawatt-hour, and the FERC Form 1 ASC was $26.95 per megawatt-hour, a mere $.05
difference. Id. These comparisons provided strong indications that using FERC Form 1 data as
the source to calculate the utilities” ASCs would result in ASC determinations very close to the
ASCs determined from a jurisdictional filing. 1d. BPA also compared its FERC Form 1-based
backcast ASCs with every benchmark provided by the parties on the record. Id. at 18-25. In
almost all instances, the backcast ASCs were either extremely close to or below the rates the
parties identified as legitimate benchmarks that BPA should have considered. Id.

WPAG objects to these comparisons on the grounds that it places the parties in the impossible
position of trying to prove a negative — that BPA’s use of the yet-to-be-adopted proposed
regulation and reliance on the FERC Form 1 data is not accurate. WPAG Br., WP-07-B-WA-1,
at 25. WPAG contends that such a proposition is essentially impossible to prove in the absence
of ASC filings based on retail rate information as required by the 1984 ASCM. Id.
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WPAG’s complaint is unfounded. First, to clarify a factual error in WPAG’s brief, BPA has not
used its proposed 2008 ASCM to calculate the backcast ASCs. As BPA already explained
above, BPA has relied solely on the 1984 ASCM for the Lookback portion of this proceeding.
BPA is using the FERC Form 1 in this proceeding because of the reasons articulated earlier, not
because it has any relationship to the proposed 2008 ASCM. Boling, et al., WP-07-E-BPA-83,
at 27. Second, WPAG is flatly wrong that WPAG has no way of “testing” the reasonableness of
the backcast ASCs. BPA presented one viable alternative in its testimony by comparing the last
filed ASCs under the 1984 ASCM with an ASC built from FERC Form 1 data. Boling, et al.,
WP-07-E-BPA-83, at 16. Cowlitz also offered up a number of benchmarks to test the accuracy
of the backcast ASCs. See Schoenbeck and Beck, WP-07-E-JP17-01, at 33-35. In each of these
instances, the backcast ASCs were either extremely close or below the presented benchmark.
Boling, et al., WP-07-E-BPA-83, at 18-25. The fact that WPAG may not like the outcome of
these comparisons does not detract from the strong record evidence that using the FERC Form 1
creates ASCs that are similar to ASCs derived from jurisdictional-based rate orders.

Finally, WPAG complains that without the ASC filings from the IOUs it is “impossible” to
calculate ASCs to “test” against BPA’s backcast ASCs. WPAG Br., WP-07-B-WA-1, at 25.
Ironically, WPAG essentially states that it was too burdensome for it to determine an ASC using
state retail rate orders in the absence of 10U filings. This argument further justifies BPA’s use of
the FERC Form 1. BPA also does not have the IOUs” ASC filings for the 2002-2008 period, so
consequently it is equally “impossible” for BPA at this point to calculate ASCs using state retail
rate orders. This “impossibility,” however, means nothing more than that BPA must consider
another viable alternative source of data. The FERC Form 1 is such a source for all of the
reasons described above and, as a result, BPA’s decision to use it as the data source for the
backcast ASC is legally sound, allowed by the 1984 ASCM, and reasonable.

APAC, in its Brief on Exceptions, claims that in calculating the backcast ASCs, BPA is applying
its new proposed ASC methodology with only “minor or cosmetic” changes. APAC Br. EX.,
WP-07-R-AP-01, at 28. This characterization of BPA’s actions is patently incorrect. First, as
described in section 7.3, Issue 1, BPA used the substantive provisions of the 1984 ASCM in
calculating the backcast ASCs. At no point did BPA propose to use its new 2008 ASCM or
some hybrid methodology in this case. The record evidence on this point is clear. See Bliven,
et al., WP-07-E-BPA-52, at 16 (“BPA is directing staff to review the ASC for each utility in a
manner that aligns as closely as practicable with the requirements of the 1984 ASC
Methodology.”); Manary, et al., WP-07-E-BPA-61, at 2 (“We, therefore, were directed to
estimate annual ASCs for each IOU in a manner that approximates the ASC determinations that
would likely have been made, consistent with the 1984 ASCM, had the IOUs submitted ASC
filings during FY 2002-2008.”).

Furthermore, APAC’s brief fails to explain how BPA has violated this directive. BPA explained
at length in its testimony how it complied with the 1984 ASCM provisions. Manary, et al.,
WP-07-E-BPA-61, 2-4; Boling, et al., WP-07-E-BPA-83, at 25-27. A cursory review of the
2008 ASCM and 1984 ASCM also demonstrates that BPA has complied with this instruction.
Boling, et al., WP-07-E-BPA-83, at 26. Two of the main features of the proposed 2008 ASCM
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are that it includes in the ASC calculation the costs of a utility’s return on equity and Federal
income taxes. Id. These costs, however, are excluded from every ASC calculated in the
Lookback. Id. While APAC may call these “cosmetic changes,” eliminating equity and taxes
were two of the most significant changes BPA made in developing the 1984 ASCM, resulting in
extensive litigation with the IOUs that went all the way to the Ninth Circuit. 1d. at 26; see also
discussion in Section 7.5 supra. Had these changes been mere “cosmetic changes,” as APAC
suggests, the 10Us and state commissions should have welcomed BPA’s calculation of the
backcast ASCs. The record in this case, however, shows that these parties vigorously disputed
BPA'’s decision to exclude these costs in the backcast ASCs. See Forman, et al.,
WP-07-E-BPA-76, at 38-42. Indeed, as discussed in section 7.5, the IOUs and state
commissions oppose BPA'’s decision to use the 1984 ASCM in the backcast ASCs and argue that
BPA should use its new 2008 ASCM. Unless the 10Us and state commissions are feigning
opposition to BPA'’s proposal, which the discussion in section 7.5 clearly shows they are not,
APAC’s suggestion that BPA is using its 2008 ASCM in the backcast ASCs is fundamentally
misplaced.

To the extent that APAC’s assertion is referring to BPA’s use of the FERC Form 1 instead of
jurisdictional filings as the source of data, BPA has already exhaustively explained above its
rationale for that decision. Simply put, BPA used the FERC Form 1 because it was the best
information available, not because it had any relationship to BPA’s proposed 2008 ASCM.
Boling, et al., WP-07-E-BPA-83, at 26-27. APAC’s general claim that BPA is using its new
2008 ASCM, without any support or explanation, must be rejected.

Finally, APAC claims that BPA’s alleged use of the “formula approach” from the new ASC
methodology deprives preference customers of their right to intervene at the state or
jurisdictional level to protest the ASCs. APAC, Br. Ex., WP-07-R-AP-01, at 28. APAC asserts
that these rights stemmed from the rights under the 1984 Methodology. Id. This argument is
wrong for several reasons. First, as explained above, BPA has not used its proposed 2008
ASCM to develop the backcast ASCs. Second, APAC’s claim that it is being denied rights to
intervene at the state or jurisdictional level to protest the ASCs makes little sense. Parties have
never had the right to appear before a state commission during an investor-owned utility retail
rate proceeding to protest a utility’s ASC filing with BPA. Boling, et al., WP-07-E-BPA-83, at
28. The intervention rights were reserved to the retail rate filings in the states and the subsequent
use of the state order in the ASC determination, and to intervene in the actual ASC filing before
FERC. Id. Thus, APAC is factually wrong in suggesting that it would have had a right to protest
BPA’s ASC determination before a state commission.

Third, as mentioned above, APAC is being given extensive procedural rights through this
proceeding to contest BPA’s backcast ASCs. This includes the ability to conduct oral and
electronic discovery of BPA’s proposal, file direct and rebuttal testimony, file legal memoranda,
conduct cross-examination, file initial briefs and briefs on exception, and to present oral
argument before the Administrator. Id. at 28. These procedural protections exceed those
provided to parties in a BPA ASC review during implementation of the REP. 1d. APAC’s claim
that BPA’s proposal denies it procedural protections is unfounded.
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Decision

BPA has properly calculated the backcast ASCs in compliance with the 1984 ASCM.

Issue 2

Whether BPA should update the market prices for coal, natural gas, and wholesale power
purchases in the backcast ASCs for FY 2007 and FY 2008.

Parties’ Positions

The 10Us urge BPA to update the market prices for coal, natural gas, and electricity used in the
backcast ASCs for FY 2007 and FY 2008. 10U Br., WP-07-B-JP6-1, at 152. The 10Us argue
that BPA’s proposal relies on price forecasts developed in 2006 and does not properly reflect
current market costs. 1d. The 10Us also note that BPA is proposing updates to the prices of
natural gas and electricity in other parts of its direct case, and that to be consistent, BPA should
make a similar update in the backcast ASCs for FY 2007 and FY 2008. Id. at 153.

BPA Staff’s Position

BPA agrees that it should use updated market prices to calculate the coal, natural gas, and
electricity cost components of the IOUs’ backcast ASCs for FY 2007-2008. Boling, et al.,
WP-07-E-BPA-83, at 30-31.

Evaluation of Positions

The backcast ASCs for FY 2007 and FY 2008 were developed following the same general
approach used for the backcast ASCs for FY 2002-2006. Manary, et al., WP-07-E-BPA-61,

at 23-24. However, unlike the FY 2002-2006 backcast ASCs, BPA did not have 2007 or 2008
FERC Form 1 data to input into the ASC cookbook model. Id. The most recent available FERC
Form 1 data is for 2006. Id. Therefore, to calculate estimates of the backcast ASCs for FY 2007
and FY 2008, BPA had to escalate the 2006 FERC Form 1 data through FY 2007 and FY 2008.
Id. at 23-24. BPA used a forecast model for this purpose. Id. BPA assumed exchanging utilities
would have met any load growth that occurred during these years with power purchases from the
energy market. Id. at 24. BPA used the market pricing information that was developed from the
original WP-07 final proposal. Boling, et al., WP-07-E-BPA-83, at 31.

The 10Us do not object to BPA’s use of 2006 FERC Form 1 data for the FY 2007 and FY 2008
backcast ASCs. 10U Br., WP-07-B-JP6-1, at 152. However, the IOUs do object to BPA’s
proposed use of outdated forecasts of prices for natural gas, coal, and wholesale energy. Id. The
I0Us argue that rather than rely on outdated price forecasts, BPA should use the most current
data available when determining the ASCs for purposes of determining reconstructed REP
benefits for the Lookback. Id. Further, the IOUs argue that actual 2007 price data are available
for wholesale electricity, natural gas, and coal, so there is no need to rely on forecast prices for
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2007. 1d. The IOUs also note that BPA is proposing to update prices for these commaodities in
other parts of its direct case. 1d. The I0Us urge BPA to update these features in the backcast
ASCs. Id.

Staff agreed to update the FY 2007 and FY 2008 ASC backcast calculations with revised energy
market, coal, and gas price actual and forecast tables. Boling, et al., WP-07-E-BPA-83, at 31.
Updating the backcast ASCs for the components described above is consistent with the updates
BPA typically makes when finalizing studies. Id. Also, the updated market price forecasts
should capture most of the price and cost variability that has occurred since the 2006 FERC
Form 1 was developed. 1d. BPA considers it reasonable to update the backcast ASCs for market
prices and believes that such updating should address any issues created by the passage of time
since BPA’s original backcast ASCs were developed. Id.

Decision

BPA will update the market prices for coal, natural gas, and wholesale power purchases in the
backcast ASCs for FY 2007 and FY 2008.

Issue 3

Whether BPA has excluded New Large Single Loads (NLSLs) from the calculation of the
backcast ASCs.

Parties’ Positions

APAC claims BPA has violated the 1984 ASCM by not adjusting the IOUs’ backcast ASCs for
NLSLs as required by the Northwest Power Act. APAC Br., WP-07-B-AP-01, at 4.

The WUTC argues that APAC’s claim has been addressed by BPA’s agreement to exclude such
costs. WUTC Br., WP-07-B-WU-01, at 19.

BPA Staff’s Position

Staff acknowledged that the ASCs developed in the Lookback were not adjusted for NLSLs
pursuant to the 1984 ASCM. Boling, et al., WP-07-E-BPA-83, at 39. To correct this error, BPA
proposed to incorporate into this proceeding the NLSL determinations made as part of BPA’s
concurrent Expedited ASC Review Process. 1d.

Evaluation of Positions

APAC argues BPA has failed to make statutorily required adjustments in the IOUs” ASC
determinations for New Large Single Loads. APAC Br., WP-07-B-AP-1, at 4. APAC claims
that this failure causes BPA to use faulty and inappropriate data to reconstruct its section 7(b)(2)
rate test for FY 2002-2006. Id. at 48, 54.
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The WUTC notes that APAC’s issue regarding NLSLs is addressed by BPA’s stated intention to
revise its backcast ASCs to exclude such loads. WUTC Br., WP-07-B-WU-01, at 19, citing
Boling, et al., WP-07-E-BPA-83, at 39.

Staff acknowledged that the ASCs contained in the Supplemental Proposal did not incorporate
adjustments for NLSLs. Boling, et al., WP-07-E-BPA-83, at 39. In preparing the Supplemental
Proposal, Staff did not have enough time to research the load data of BPA’s utility customers in
order to make NLSL adjustments. 1d. However, Staff noted that concurrent with this
proceeding, BPA was developing a revised ASCM through a regional consultation proceeding.
Id. As part of such development, BPA was conducting an expedited review of exchanging
utilities” ASCs under the proposed ASCM. Id. All interested parties were provided the
opportunity to intervene in the expedited ASC review process. Id. In the expedited review
process, BPA was gathering information to identify NLSLs for each exchanging utility. Id. To
the extent any NLSLs were identified in that process, BPA proposed to incorporate the results
into this proceeding. Adopting these results in this proceeding addresses APAC’s concern. In
addition, to ensure the record in this proceeding is complete, BPA will add to the record the
proposed NLSL determinations as well as any comments that were filed by parties on these
determinations.

In its Brief on Exceptions, APAC argues that BPA has not removed resources supplying NLSLs
from the determination of IOU ASCs. APAC Br. Ex., WP-07-R-AP-01, at 29. This statement is
incorrect. In this proceeding, BPA incorporated into the record the NLSL results from the
Expedited Process. To the extent that BPA found that an NLSL adjustment was necessary, the
respective IOUs” ASCs was adjusted. The final backcast ASCs reflect these adjustments. The
final rate studies explain the effects that the NLSLs had on the final backcast ASCs. See
Lookback Study, Chapter 7, WP-07-FS-BPA-44.

Decision

BPA properly adjusted the backcast ASCs for NLSLs by incorporating the results of the
expedited review process regarding NLSLs into this proceeding. The proposed NLSL
determinations, as well as any comments filed by parties, are also incorporated into the record
in this proceeding.

Issue 4

Whether BPA’s backcast ASCs have properly accounted for transmission costs.

Parties’ Positions

The 10Us argue that BPA should not adjust the backcast ASCs for transmission as requested by
some parties. 10U Br., WP-07-B-JP6-01, at 175. The IOUs claim that since the imposition of
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FERC Order No. 888, the IOUs have separated their transmission plant costs in a fashion that
accounts for the reductions in transmission costs required by the 1984 ASCM. Id.

BPA Staff’s Position

Staff stated that it would review the data WPAG submitted, as well as any other relevant
evidence filed on this issue. Boling, et al., WP-07-E-BPA-83, at 41. Staff stated that it would
adjust Transmission Plant and Transmission expenses in the final Supplemental Proposal to be
consistent with the 1984 ASCM. Id.

Evaluation of Positions

Under the 1984 ASCM, all transmission facilities built and operational before July 1, 1984 were
to be included in ASC. 1984 ASCM ROD, at 42-43. For transmission facilities built after

July 1, 1984, transmission costs could be included in ASC provided they met a two-part test:
first, the facilities had to be used for generation integration; second, the cost of the facilities had
to be less than the cost of constructing facilities to connect the same resource to BPA’s
transmission system plus any transmission charges BPA would charge to transmit the resource to
the utility. 1d. at 17 of Average System Cost Methodology (Footnote a). The point of this
limitation was to avoid subsidizing the cost of “duplicate or redundant” transmission facilities.
1984 ASCM ROD, at 42. In addition, BPA was concerned about subsidizing the costs of
transmission decisions that were “clearly beyond the bounds of integrating a resource.” Id. at 43.
Nevertheless, the 1984 ASCM contemplated that transmission expense would be allowed into
ASC unless it failed to meet the two-part test of Footnote a.

Staff noted that it would review the positions of the parties and any data submitted by the parties
before proposing an adjustment consistent with the 1984 ASCM. Boling, et al.,
WP-07-E-BPA-83, at 41. Staff noted that WPAG suggested that the adjustment to transmission
plant should be a reduction of 18 percent. Id.

The 10Us state that an adjustment is not necessary in this case because the data source BPA
chose for the ASCs, the FERC Form 1, already has an inherent adjustment that reduces the
I0OUs’ exchangeable transmission costs. 10U Br., WP-07-B-JP6-01, at 173-75. The IOUs note
that the FERC Form 1 transmission plant data reflects a revised functionalization scheme that
requires utilities to separate their facilities among transmission, generation, and distribution in
accordance with Order No. 888. Id. at 174. The effect that this reallocation of facilities has on
the transmission plant expense that is exchangeable with BPA under the 1984 ASCM is
significant. The IOUs’ analysis shows that, in the case of Puget Sound Energy, BPA’s backcast
ASCs have 25-35 percent less transmission plant expense than the forecast ASC, which for the
FY 2002-2006 period was based on a jurisdictional ASC filing. 10U Br., WP-07-B-JP6-01,

at 173-75.

BPA concurs with the IOUs’ position. The forecast ASCs, although based on ASCs from the
mid-1990s, were nevertheless constructed from the last jurisdictional ASC filings processed in
accordance with the 1984 ASCM. Boling, et al., WP-07-E-BPA-57, at 4-5. These filings
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necessarily would have contained an adjustment for transmission plant expenses that failed to
meet the two-part 1984 ASCM test. The I0Us compared these ASCs with the ASCs BPA
developed for the backcast, which uses the FERC Form 1 as its data source. 10U Br.,
WP-07-B-JP6-01, at 173-75. The results indicate that the total dollar amount of transmission
plant expense in BPA'’s backcast ASC tends to be 20-30 percent less than what BPA forecasted
using a jurisdictional ASC filing. Although not dispositive, this analysis demonstrates that using
the FERC Form 1 as a source of data inherently adjusts the IOUs’ transmission expenses
downward, which conforms with the intent of Footnote a in the 1984 ASCM.

WPAG’s witnesses argue that BPA should reduce the ASCs to reflect an increase in new
transmission plant expenses and the depreciation of older facilities. Grinberg, et al.,
WP-07-E-WA-05, at 34-35. WPAG notes that using historical data, the IOUs’ transmission
plant data should be reduced by 18 percent. Id. Ironically, this argument supports the IOUs’
position. WPAG’s witnesses, in advocating an 18 percent reduction, did not mention whether
FERC’s Order No. 888 refunctionalization changed the underlying transmission expense plant
cost allocation. Thus, BPA presumes that WPAG did not take the effects of Order No. 888 into
account when suggesting that, in general, an 18 percent reduction in transmission plant expense
would be reasonable. In light of the IOUs’ evidence, which indicates that the transmission
reduction is already closer to 20-30 percent, a sufficient adjustment for transmission has already
been made in the ASCs.

Finally, as a practical matter, the IOUs’ position is the most reasonable. Determining which
transmission facilities are “in” and “out” of ASC is not a simple matter. The facilities must have
been built after July 1, 1984; be used for generation integration; and be less expensive than
facilities that could have been built to the BPA system, plus applicable wheeling costs. 1984
ASCM at 17 of Average System Cost Methodology (Footnote a). To make this determination
requires a detailed understanding of a number of factors, such as the date of operation of all of
the IOUs’ transmission facilities before July 1, 1984; a list of all transmission projects
constructed since July 1, 1984; a complete list of the IOUs’ resource locations; and the cost of
constructing facilities from these resources to BPA’s transmission facilities. Under the
traditional implementation of the Residential Exchange Program, all of these details would have
been tracked by BPA Staff and 10U representatives. The fact remains, however, that because of
the REP Settlement Agreements, BPA did not track these adjustments during the FY 2002-2008
period. This omission is understandable because, as Staff explained, the last ASC processed by
the agency occurred in the mid-1990s. Boling, et al., WP-07-E-BPA-57, at 5. This is not to say
that a correction to the transmission plant expense of the IOUs should not be made if such an
adjustment is necessary. But, as the IOUs’ analysis makes clear, the backcast ASCs already have
an inherent reduction in the transmission cost component because of the requirements of Order
No. 888. The clear intent in the 1984 ASCM is to include all transmission except for facilities
that fail the two-part test. Because the transmission plant costs included in the FERC Form 1
data already have been adjusted pursuant to Order No. 888, reducing the total amount of
transmission plant costs, BPA believes that a sufficient correction inherently exists in the FERC
Form 1 data, and no further adjustments are necessary.
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Decision

BPA will use the Transmission Plant as reported in the Annual FERC Form 1 for each of the
IOUs to calculate the 2002-2008 backcast ASCs.

75 Use of 1984 ASCM in Lookback

Issue 1

Whether it is reasonable for BPA to assume that the 1984 ASCM would have been the ASC
methodology in effect during the FY 2002-2008 period.

Parties’ Positions

The 10Us argue that BPA should assume that the 1984 ASCM would have been revised had the
I0Us not executed the REP Settlement Agreements. 10U Br., WP-07-B-JP6-01, at 151. The
I0Us state that they had historically objected to the 1984 ASCM and would have vigorously
challenged the imposition of the 1984 ASCM in 2000. Id. The 10OUs state that BPA should
assume revisions similar to what BPA proposed in the 2008 ASCM would have been made in
2000. Id.

The OPUC also argues that BPA must not rely on the 1984 ASCM in the Lookback to calculate
ASCs. OPUC Br., WP-07-B-PU-02, at 10-11. The OPUC notes that the I0Us did not fully
litigate issues related to the 1984 ASCM because of the REP Settlements. Id. The OPUC claims
that it is unreasonable for BPA to assume that the 1984 ASCM would not change, even though
BPA is assuming other changes in the WP-02 rate case. Id. The OPUC also claims that BPA’s
rationale for using the 1984 ASCM in the Lookback is unconvincing. Id.

WPAG urges BPA to reject requests by the I0Us and the OPUC to presume that another ASCM
would have been in place in 2000. WPAG Br., WP-07-B-WA-01, at 35-36. WPAG argues that
the section 7(i) proceeding is not the proper forum to address ASCM issues. Id.

BPA Staff’s Position

The 1984 ASCM was the ASC methodology that was in effect before and during the

FY 2002-2008 period. It was previously approved by FERC and sustained by the Ninth Circuit
in 1986. The Court in PGE further noted that the 1984 ASCM was “in effect” until modified and
that potential threats or challenges to its validity were not a proper basis for the REP Settlement
Agreements. In light of these facts, Staff believes that relying on the substantive provisions of
the 1984 ASCM to calculate ASCs for purposes of the Lookback is a reasonable assumption.
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Evaluation of Positions

When developing the ASCs to be used in the Lookback, BPA relied on the 1984 ASCM.
Bliven, et al., WP-07-E-BPA-52, at 16; see also Manary, et al., WP-07-E-BPA-61, at 2. The
1984 ASCM requires BPA to exclude certain items from ASCs, such as costs associated with
return on equity and taxes. Boling, et al., WP-07-E-BPA-83, at 26. When constructing the
ASCs to be used in the Lookback, BPA excluded these cost items in conformance with the
instructions in the 1984 ASCM. Id. at 26-27.

WPAG argues that the 1984 ASCM is currently in place and was produced in accordance with a
statutory consultation process, was reviewed and approved by the FERC, and has withstood legal
challenges in the Court. WPAG Br., WP-07-B-WA-01, at 35-36, citing Order 400, Final Rule,
49 Fed. Reg. 39,293 (1984); PacifiCorp v. FERC, 795 F.2d 816 (9th Cir. 1986). WPAG
contends that the 1984 ASCM has been an approved regulation used by BPA since 1984 and will
continue to be the applicable ASCM until it is replaced by one that is formulated in accordance
with section 5(c)(7) of the Northwest Power Act, 16 U.S.C. 8 839¢(c)(7). Id. WPAG notes that
proceedings under section 7(i), such as the instant case, do not provide an alternative to the
process described in section 5(c)(7) for the revision of an adopted regulation governing the
calculation of ASCs. Id. WPAG concludes that the 10U and OPUC suggestion that this

section 7(i) process should be used to modify the substantive content of an existing regulation is
contrary to the express language of the Northwest Power Act, and this suggestion should be
rejected. Id.

The 10Us argue that BPA should take into account changes to the ASCM BPA proposed to make
in its February 7, 2008 Federal Register Notice. 10U Br., WP-07-B-JP6-01, at 150-51. The
I0Us contend that the exclusions of costs such as return on equity and income taxes were not
“permanently” sanctioned by the Court. Id. As such, the I0Us state that, had they not signed
REP Settlement Agreements in 2000, they would have vigorously pursued ASCM issues. 1d.
The 10Us contend BPA would have, of necessity, addressed ASCM issues, including the ASCM
issues identified by BPA in the 2008 ASCM Federal Register Notice. 1d. According to the
I0Us, BPA should consider ASCM issues, including those identified by BPA in the 2008 ASCM
Federal Register Notice. Id.

The OPUC similarly objects to BPA’s use of the 1984 ASCM. OPUC Br., WP-07-B-PU-02,

at 10-11. The OPUC notes that among the issues not litigated in connection with the WP-02 rate
proceeding were issues related to BPA’s 1984 ASCM. Id. Accordingly, the OPUC recommends
that BPA recalculate the Lookback Amounts using reasonable assumptions about the outcome of
litigation about BPA’s ASCM that would have been concomitant with the WP-02 rate
proceeding. Id. at 10-11. The OPUC specifically asks BPA to assume that the 1984 ASCM
would have been revised to include taxes, all transmission costs, and return on equity. 1d. By
not making these adjustments, the OPUC argues that BPA has not made a reasonable
assumption. 1d.

BPA recognizes that the I0Us have historically opposed the substantive provisions of the 1984
ASCM and that litigation would have ensued had BPA continued to use the 1984 ASCM in 2000
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to implement the REP. Forman, et al., WP-07-E-BPA-76, at 40. However, BPA does not
believe that the threat of litigation before the Ninth Circuit requires BPA to assume that a
different ASCM existed in 2000. The 1984 ASCM was approved by FERC and affirmed by the
Ninth Circuit on appeal in 1986. Order No. 400, Final Rule, 49 Fed. Reg. 39,293 (1986);
PacifiCorp v. FERC, 795 F.2d 816 (9th Cir. 1986). The 1984 ASCM was used to review all
ASC filings made by exchanging utilities from 1984 to 2000 and is still in effect today. Forman,
et al., WP-07-E-BPA-76, at 39. The I0Us’ argument that the 1984 ASCM is “temporary” or
“not permanent” refers to the Ninth Circuit’s decision affirming the 1984 ASCM. In that case,
the Court approved the 1984 ASCM, but stated that it did not sanction a permanent exclusion of
certain costs from the ASC. See PacifiCorp v. FERC, 795 F.2d 816, 823 (9th Cir. 1986).
Nevertheless, the 1984 ASCM was approved, affirmed, and remains in place until revised. The
Court in PGE emphasized that the 1984 ASCM was the methodology in effect at the time the
REP Settlement Agreements were executed and that threats of litigation to its continued viability
were not a basis for BPA to enter into the REP Settlement Agreements. PGE, 501 F.3d at 1036.
As the Court in PGE stated:

BPA has not identified any problem in the 1984 methodology that it fears may be
exploited by those seeking to challenge it. Until BPA adopts new regulations,
FERC or this court disapprove the existing regulations, or Congress changes the
law, BPA is bound by its regulations.

Id. at 1035. BPA, therefore, believes it is reasonable to assume that the 1984 ASCM was in
effect for the Lookback period.

Even if BPA could reasonably assume that threats of litigation would have resulted in changes to
the 1984 ASCM, it is impossible to know what revisions would have ultimately been made.

See Forman, et al., WP-07-E-BPA-76, at 40. Although one could suggest that a revised ASCM
would have been similar to the proposed 2008 ASCM, this is not certain. Id. at 41. BPA has
filed its 2008 ASCM with FERC and has not yet received interim approval. See Department of
Energy Submits Its Proposed Average System Cost Methodology, FERC Docket No. EF08-2011,
available at www.ferc.gov. The OPUC would have BPA assume without question that these
changes would have existed in 2000 and would have been approved by FERC and the Court.
BPA does not consider this reasonable when the 1984 ASCM, which was in effect in 2000 (as it
had been since 1984), was a readily available source to determine utilities” ASCs. Id.

The OPUC contends that BPA has taken inconsistent positions by assuming that certain changes
would have been made in the WP-02 rate case but not in the context of the 1984 ASCM. OPUC
Br., WP-07-B-PU-02, at 11. The OPUC’s criticism is misplaced. Unlike the 1984 ASCM, the
WP-02 rates were never affirmed by the Court, and consequently, were never “final” rates. BPA
may, therefore, propose changes in the WP-02 rate case to “undo what is wrongfully done by
virtue of its order” to respond to the Court’s remand in Golden NW. See United Gas
Improvements Co, v. Callery Properties, Inc., 382 U.S. 223, 229 (1965). As BPA Staff
explained, in the absence of the REP Settlement Agreements, the IOUs would have participated
in the REP. Burns, et al., WP-07-E-BPA-53, at 2. The Court did not instruct BPA as to the
benefits the IOUs would have received under the REP that would have been properly allocated to
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preference customers in BPA’s WP-02 rates. 1d. Therefore, to determine the amount of REP
benefits the IOUs would have received in the absence of the REP Settlement Agreements (and
thus permit the determination of how much the REP Settlement Agreements provided the I0Us
in excess of the REP benefits), BPA must determine the PF-02 Exchange rate. Id. Issues raised
in the WP-02 rate case that affect the level of REP benefits are therefore within the scope of the
issues to be considered in this proceeding.

The 1984 ASCM, in contrast, is in a completely different legal posture. The 1984 ASCM was
approved by FERC and subsequently affirmed by the Court. See Order 400, Final Rule,

49 Fed. Reg. 39,293 (1984); PacifiCorp v. FERC, 795 F.2d 816 (9th Cir. 1986). No party had
filed any challenges to the 1984 ASCM at the time of the REP Settlement Agreements, and BPA
had only committed to begin regional discussions on whether to change the ASCM. See PGE,
501 F.3d at 1035. Furthermore, whether the 1984 ASCM should or should not be modified is not
the type of issue decided in BPA rate proceedings. As WPAG notes in its brief, section 7(i)
proceedings, such as the instant case, do not provide an alternative to the process described in
section 5(c)(7) of the Northwest Power Act for the revision of an adopted regulation governing
the calculation of ASCs. WPAG Br., WP-07-B-WA-01, at 35-36. Consequently, the 1984
ASCM and the WP-02 rates are in vastly dissimilar legal positions today. In light of these
differences, BPA’s decision not to revisit the 1984 ASCM in this proceeding is in no way
contrary to its position to revisit issues that were remanded to BPA by the Court in Golden NW.

The OPUC objects to BPA’s argument that it is not clear what revisions might have been made
to the 1984 ASCM had ASCM issues been litigated in the WP-02 rate case. OPUC Br.,
WP-07-B-PU-02, at 12. The OPUC contends that the “drivers” for BPA’s current
recommendation to include transmission costs, certain income taxes, and return on equity in
utilities” ASCs existed prior to the WP-02 rate case. 1d. Given that BPA proposed in its 2008
ASCM to modify the 1984 ASCM to include transmission costs, certain income taxes, and return
on equity in utilities’ ASCs, the OPUC claims it is reasonable to conclude that BPA would have
made such recommendations based on the same information in the WP-02 rate case. Id.

The OPUC’s reference to the 2008 ASCM consultation process is understandable but not
persuasive. The decisions BPA made in the 2008 ASCM were the result of 10 months of
meetings, comments, and discussions between all participants. See 2008 ASCM Final Record of
Decision, at 14-16. At the end of that process, the Administrator, based on the record, made a
finding that return on equity, transmission, and certain taxes can be included in the ASC. Id.

at 102-142. The OPUC’s suggestion that BPA assume that these same changes would have been
made in 2000 requires BPA to make the questionable inference that a similar record would have
been developed eight years ago. BPA cannot make that inferential leap. BPA has no basis in the
record or in law to assume that the participants, arguments, positions, and discussions expressed
in an administrative process conducted from August of 2007 to June of 2008 reflect the same
conditions as eight years in the past. There are simply too many variables in such an assumption
to make it reasonable for purposes of this proceeding. Forman, et al., WP-07-E-BPA-76, at 41.

The OPUC also contends that it is reasonable to assume that the Administrator would have
adopted these recommendations, particularly in light of pressure the Administrator would have
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likely felt from the Ninth Circuit’s decision in PacifiCorp that affirmed the 1984 ASCM. OPUC
Br., WP-07-B-PU-02, at 12-13. The OPUC points out that the Court in PacifiCorp found BPA’s
exclusion of I0Us’ return on equity from the utilities” ASCs “troublesome” and that this
exclusion was not sanctioned on a permanent basis. Id. As such, the OPUC states the Ninth
Circuit’s opinion placed “pressure” on BPA to include the IOUs’ return on equity in their ASCs
and that this “pressure” would have been felt by the Administrator in 2001. Id.

Again, BPA understands this argument but finds it unpersuasive. The Court in PacifiCorp did
not hold that BPA had to allow taxes and return on equity in ASC at a certain point in time. See
PacifiCorp v. FERC, 795 F.2d 816, 823 (9th Cir. 1986). Rather, the Court simply held that it did
not sanction a “permanent exclusion” of taxes and return on equity. Id. In the absence of a
court-mandated deadline, there is no basis to assume that the Administrator would have been
“pressured” to change the 1984 ASCM in 2001, although BPA acknowledges that the exclusions
had been in effect for 17 years. Even if the record supported such “pressure,” BPA still would
not agree with OPUC’s assertions that the Administrator would have adopted the OPUC’s
recommended changes to the ASCM (i.e., inclusion of taxes and equity) without question.
Forman, et al., WP-07-E-BPA-76, at 41. To change the ASCM, the Administrator must
commence a consultation process on the 1984 ASCM pursuant to section 5(c) of the Northwest
Power Act. See 16 U.S.C. 839c(c)(7). A consultation process most likely would include parties
with views contrary to the OPUC’s position. Id. If a record had been developed that strongly
objected to the IOU and OPUC recommendations, the Administrator may have decided not to
change the ASCM in 2000. In any case, trying to guess what all the various parties would have
said and how their positions would have modified the 1984 ASCM is too speculative and
uncertain to support use of the provisions of BPA’s proposed 2008 ASCM for this proceeding.

Finally, the OPUC takes issue with BPA’s rationale that practical considerations support using
the 1984 ASCM. OPUC Br., WP-07-B-PU-02, at 13. The OPUC argues that there is no
evidence that the region is familiar with the 1984 ASCM. Id. The OPUC explains that the 1984
ASCM had not been used for several years prior to 2001. Id. The OPUC further argues that
adding back in transmission, taxes, and return on equity would not be difficult to implement. Id.
The OPUC points to the FY 2009 ASC forecasts, which were calculated using the 2008 ASCM
and include all of these costs. Id.

The OPUC’s arguments are not convincing. First, practical considerations support BPA’s use of
the substantive provisions of the 1984 ASCM. Despite the OPUC’s claim that there is “no
record evidence” of the region’s familiarity with the methodology, the OPUC need look no
further than the spirited debate that BPA, Cowlitz, WPAG, and APAC have had on the
provisions of the 1984 ASCM to find such evidence. See Boling, et al., WP-07-E-BPA-83,

at 32-45. Furthermore, the fact that the 1984 ASCM has not been used for several years does not
negate BPA’s and the region’s experience with the methodology. It would have been far more
difficult for BPA to craft backcast ASCs using a methodology that BPA Staff and others had
never implemented. Forman, et al., WP-07-E-BPA-76, at 39. The OPUC argues that adding
transmission, taxes, and return on equity would not be difficult to implement, pointing to the

FY 2009 ASC forecasts. OPUC Br., WP-07-B-PU-02, at 13. However, this would require the
assumption that BPA would adopt only the changes the OPUC recommends. As noted
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previously, there is no record evidence to suggest that only the three changes the OPUC
recommends would have been made to the 1984 ASCM. Forman, et al., WP-07-E-BPA-76,

at 41. Finally, contrary to the OPUC’s contention, making the adjustments to the forecast ASCs
for FY 2009 to reflect the 2008 ASCM was not a simple task. The FY 2009 ASC forecasts were
the subject of a review process that began in February of 2008 and focused exclusively on ASCs.
For these reasons, practical considerations do support using the substantive provisions of the
1984 ASCM in the Lookback.

Decision

BPA properly assumed that the 1984 ASCM would have been the ASC methodology in effect
during the FY 2002-2008 period.

7.6 Other Issues

Issue 1

Whether BPA has made inconsistent assumptions regarding preference customer REP
participation in the Lookback analysis.

Parties’ Positions

WPAG argues that BPA has selectively applied its Lookback analysis. WPAG Br.,
WP-07-B-WA-01, at 25; WPAG Br. Ex., WP-07-R-WA-01, at 32. It claims BPA has updated
“virtually every fact” related to the IOUs’ participation in the REP, but has not made a similar
adjustment to the COUs that were potential participants in the REP, such as Clark Public Utilities
(CPU). Id. at 25-26. WPAG argues that BPA must be consistent and update all of the ASC
information for the COUs that may have participated in the REP. Id. at 26. WPAG argues that if
BPA updated CPU’s ASC in the same manner as BPA did for the IOUs, then CPU would have
been eligible for substantial REP benefits. Id. at 40.

BPA Staff’s Position

BPA properly assumed in June 2001 that the retail loads of Snohomish PUD, City of Idaho Falls,
and CPU would have been served by BPA at the lower-than-market PF rate, with an effect on
ASCs that would not lead to REP benefits. Boling, et al., WP-07-E-BPA-83, at 7-8.

Evaluation of Positions

BPA did not apply the revised market forecast to the three COUs” ASCs. Boling, et al.,
WP-07-E-BPA-57, at 7. CPU reentered the REP in 2005 and signed a termination agreement
with BPA in February 2006. Id. With respect to Snohomish and Idaho Falls, BPA would
reasonably have assumed in June 2001 that their retail loads would not have been served by
market purchases but instead would have been served by power purchases from BPA at the
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much-lower-than-market PF rate. 1d. Although the WP-02 Supplemental Final Proposal
established Cost Recovery Adjustment Clauses (CRACS), anticipated PF rates with CRACs
applied were still expected to be far lower than market prices. 1d. Meeting load growth with
somewhat higher-priced PF power would have increased public agencies’ ASCs a bit, but far less
than the increase to IOUs” ASCs based on serving load growth at market prices. ld. Considering
that the COUs’ starting ASCs were generally quite low to begin with, BPA would reasonably
have assumed that revising ASCs would not have led to REP benefits. Id.

WPAG argues that in calculating the amount of reimbursement preference customers are entitled
to for the FY 2002-2006 period, BPA has updated “virtually every fact related to the IOU
participation in the REP.” WPAG Br., WP-07-B-WA-01, at 25; WPAG Br. Ex.,
WP-07-R-WA-01, at 32. WPAG states that this included updating the costs used to forecast the
I0Us’ ASCs, including purchased power costs, and revising the operation of the section 7(b)(2)
rate test to permit the payment of substantially higher REP benefits. I1d. WPAG then notes that
BPA has not performed a comparable update for potential preference customer participants in the
REP, such as CPU. Id., citing Grinberg, et al., WP-07-E-WA-05, at 39-43. WPAG claims that
as a consequence, in the context of the Lookback analysis, BPA has materially understated the
portion of the REP payments that would be made to preference customers and substantially
overstated the amount of REP payments the IOUs would receive in the FY 2002-2006 period.
WPAG Br., WP-07-B-WA-01, at 26. WPAG concludes that if BPA persists in its “what if”
analysis and calculations, it must apply the same assumptions and make the same forecasts
consistently for both IOUs and preference customers. Id. Failure to do so for whatever reason
leads to the conclusion that the focus of this effort is not to calculate the reimbursement due to
preference customers, but to ensure that the REP benefits credited to the IOUs match as closely
as possible the payments they received under the illegal REP Settlements. 1d.

WPAG’s criticism is misplaced. BPA knew with virtual certainty that, in the absence of the REP
Settlement Agreements, that certain IOUs would have participated in the REP during the WP-02
rate period. Boling, et al., WP-07-E-BPA-83, at 8. This assumption is based on the fact that the
I0Us submitted letters requesting to participate in the REP. Id. BPA offered the IOUs both
RPSAs and REP Settlement Agreements, and the IOUs signed the REP Settlement Agreements.
Id. This series of events created a strong evidentiary foundation supporting BPA’s assumption
that, but for the REP Settlement Agreements, the IOUs would have participated in the REP. Id.

No such foundation, however, exists for CPU (or any other preference customer). Id. CPU did
not submit a letter notifying BPA of its intent to participate in the REP in FY 2002; nor did it
request that BPA provide it with an RPSA. Id. Thus, BPA is unaware of any direct evidence
that would support WPAG’s assertion that CPU would have participated in the REP as was the
case for the IOUs. Id. at 8-9. BPA has also been unable to substantiate, even through
circumstantial facts, CPU’s intent to participate in the REP. Id. at 9. In discovery, BPA asked
for data from WPAG to substantiate that CPU was intending to enter the program. Id. None of
the answers to discovery requests supports such a conclusion. Id. For example, CPU had
hedged gas prices through 2004, three years of BPA’s five-year rate period, at levels
considerably lower than the generally accepted market price forecasts of the time. Id. See
responses to Data Request Nos. BPA-WA-21 and 22. In addition, BPA was unable to obtain any
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data or analyses relied upon by CPU to estimate future gas prices. See response to Data Request
No. BPA-WA-36. Nor had CPU apparently taken even the preliminary step of estimating its
ASC any time within two years prior to winter/spring 2001. Id. See response to Data Request
No. BPA-WA-23. Taken together, the foregoing responses demonstrate CPU’s general intent
not to participate in the REP during the period prior to winter/spring 2001, which supports
BPA'’s original position not to assume for reforecast purposes that CPU would have participated
in the REP. Id.

In its Brief on Exceptions, WPAG argues that BPA has not performed a comparable update for
potential preference customer participants in the REP, and as a consequence, BPA has materially
understated the portion of the REP payments that would be made to preference customers, and
substantially overstated the amount of REP payments the IOUs would receive in the

FY 2002-2006 period. WPAG Br. Ex., WP-07-R-WA-01, at 32. This argument is incorrect. As
a practical matter, BPA could not have updated CPU’s ASC in the same way the IOUs’ ASCs
were updated because the WP-02 record does not have the model necessary to do the update. Id.
at 9-10. Nevertheless, to test WPAG’s assertion, BPA escalated CPU’s ASC by 30 percent
based on WPAG’s claim that the IOUs” ASCs increased by about 30 percent as a result of BPA’s
updating. Grinberg, et al., WP-07-E-WA-05, at 35-36. Using this assumption, CPU’s ASC
changed from $27.57 per megawatt-hour to $35.84 per megawatt-hour. Boling, et al.,
WP-07-E-BPA-83, at 9-10; WPRDS Documentation, WP-02-FS-BPA-05A, at 112. In the
instant proceeding, BPA recalculated what the PF Exchange rate would likely have been if the
REP Settlement Agreements had not been in effect. Boling, et al., WP-07-E-BPA-83, at 9-10.
The revised PF Exchange rate for 2002 in the Supplemental Proposal is $39.95 per
megawatt-hour. Id.; Lookback Study, WP-07-E-BPA-44A, at 138. As can be seen, CPU’s
forecast ASC would still have been lower than the revised PF Exchange rate by $4.11 per
megawatt-hour. Thus, even if BPA had increased CPU’s ASC by 30 percent, CPU still would
not have been eligible to participate in the REP. Consequently, BPA’s decision to assume that
CPU would not have participated in the REP consideration is reasonable. Boling, et al.,
WP-07-E-BPA-83, at 9-10.

WPAG argues that BPA should assume that CPU would have made “different decisions”
regarding its participation in the REP because of the different conditions postulated in this case.
WPAG Br. Ex., WP-07-R-WA-01, at 32. This argument is unpersuasive because, as just noted,
even assuming that CPU’s ASC was substantially higher it would not have qualified for REP
benefits. Furthermore, assuming CPU would have been in the REP during the Lookback period
would require BPA to make the additional assumption that CPU would not have signed its own
REP Settlement Agreement in 2005. Id. at 10. This is not a reasonable assumption for several
reasons. First, CPU’s REP Settlement Agreement was not challenged in court by any party. Id.
CPU’s REP Settlement Agreement, therefore, is not in the same situation as BPA’s other REP
Settlement Agreements with the 10Us, which were found unlawful by the Court. 1d. CPU’s
REP Settlement Agreement has been operating since the Court’s May 2007 decisions and
remains in effect. 1d. As a general matter, then, BPA does not find it reasonable to assume away
an agreement that is in full force and effect even today. Id. Second, CPU’s REP Settlement
Agreement included certain other matters that were not present in BPA’s other REP Settlement
Agreements. Id. That is, there were other rights and obligations determined in CPU’s
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agreement. 1d. If BPA were to assume CPU would not have signed an REP Settlement
Agreement, BPA would also have to assume that CPU would not have wanted these other terms.
Id. BPA cannot determine with any degree of certainty, however, what CPU’s motivations were
for entering into the REP Settlement Agreement. 1d. Any attempt by BPA to make such an
assumption would be based on pure speculation. Id. at 10-11. The better and more reasonable
assumption is to assume in the Lookback analysis what actually happened: CPU signed an REP
Settlement Agreement that remains in effect today. Id. at 11.

Decision

BPA has properly calculated the COUs’ ASCs. In calculating these ASCs, BPA has not acted
inconsistently in its development of the COUs’ ASC forecasts. The COUs’ ASCs were below
BPA’s proposed PF Exchange rate. Even if BPA were to update CPU’s financial information, it
would not have made CPU’s ASC higher than the PF Exchange rate.
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8.0 CALCULATIONS OF LOOKBACK AMOUNTS

8.1 Introduction to Lookback Calculations

In its response to the Court’s rulings, BPA Staff proposed to perform an analysis to determine
the amount by which the COUs were overcharged for REP settlement costs during

FY 2002-2008. Bliven, et al., WP-07-E-BPA-52, at 12. In performing this analysis for

FY 2002-2006, Staff proposed to examine what would have happened in rate setting during the
winter of 2000 and spring of 2001 had RPSA agreements been signed instead of the invalid REP
Settlement Agreements. Burns, et al., WP-07-E-BPA-53, at 9. Similarly, for FY 2007-2008,
Staff proposed to revisit the assumptions and decisions in the WP-07 Final Proposal in a manner
consistent with the construct used for FY 2002-2006.

BPA proposed to calculate the REP settlement benefits that the 10Us received, or would have
received, in each year for FY 2002-2008. Bliven, et al., WP-07-E-BPA-52, at 11-12. These
amounts are collectively referred to in this proceeding as “REP settlement benefits.” Id.
Additionally, BPA proposed to calculate the amount of REP benefits that each IOU would have
received under the REP in the absence of the REP Settlement Agreements, referred to as
“reconstructed REP benefits.” 1d. BPA calculated the appropriate differences between the first
two components for each year for each 10U, after certain additional considerations. Id.

The considerations included the treatment of related issues, such as deemer balances, interest on
the Lookback Amounts, and the LRA payments. Id. The resulting amounts are called the annual
Lookback Amounts.

8.2 Validity of Load Reduction Agreements

Issue 1

Whether BPA should continue to treat the 2001 Load Reduction Agreements between BPA and
PacifiCorp, and BPA and Puget, as valid and binding contracts.

Parties’ Positions

Many preference customers argue that, in light of PGE, Golden NW, and Snohomish, BPA
should no longer treat the LRAs with Puget and PacifiCorp as valid and binding agreements.
Cowlitz Br., WP-07-B-CO-01, at 47-59; PPC Br., WP-07-B-JP25-01, at 37-38; WPAG Br.,
WP-07-B-WA-01, at 29-30; APAC Br., WP-07-B-AP-01, at 19-24. Cowlitz, and to a lesser
extent APAC, devote the most extensive attention to this issue. In varying degrees, these
arguments are reiterated by these parties, as well as by Canby and Tillamook, in their Briefs on
Exceptions. Cowlitz Br. Ex., WP-07-R-CO-01, at 31-49; APAC Br. Ex., WP-07-R-AP-01, at
5-6; WPAG Br. Ex., WP-07-R-WA-01, at 15-17; PPC Br. Ex., WP-07-R-PP-01, at 23;
Tillamook Br. Ex., WP-07-R-JP24-01; Canby, Br. Ex.,WP-07-R-CA-01, at 5-9.
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According to Cowlitz, all “follow-on” agreements to the 2000 REP Settlement Agreements,
which Cowlitz claims includes the LRAs, are “part and parcel of the same attempt by BPA to
implement the ‘new residential exchange benefit system’ it created in the REP Settlement
Agreements ...” Cowlitz Br., WP-07-B-CO-01, at 48. As a result, Cowlitz contends that all of
these agreements “are void and of no effect like any other administrative action taken in
violation of statutory authorization and requirement.” Id. APAC is in accord. APAC Br.,
WP-07-B-AP-01, at 20, 23.

The 10Us take the opposite position. According to the 10Us, the LRAs “remain valid and
enforceable agency actions.” 10U Br., WP-07-B-JP6-01, at 11. The IOUs argue that “no party
timely filed a petition for review of the 2001 LRAs” and that, in Snohomish, the Ninth Circuit
dismissed an untimely challenge to the LRAs for lack of jurisdiction. Id. at 12. The IOUs
contend that it is fully consistent with Snohomish to recognize the continued validity of the
LRAs, separate and apart from the reduction of risk discount provision. According to the 10Us,
“the propriety of the LRAs aside from any reduction of risk discount provision was not
remanded to BPA and is not properly before BPA in this or any other proceeding.” Id. at 13.
CUB and the WUTC are generally in accord with the I0Us. CUB Br., WP-07-B-CU-01,

at 15-16; WUTC Br., WP-07-B-WU-01, at 19-21.

No party raised an issue regarding Staff’s proposed treatment of the reduction of risk discount
provision of the LRAs.

BPA Staff’s Position

In the WP-07 Supplemental Proposal, BPA Staff proposed to treat the LRAs as valid and binding
contracts. Bliven, et al., WP-07-E-BPA-52, at 19-20. As a result, Staff proposed that the LRA
payments to PacifiCorp and Puget Sound Energy would be “protected” payments that are not
subject to recovery as part of their Lookback Amounts. Id. at 20. Staff explained that the LRAS
were contracts with PacifiCorp and Puget where BPA purchased power from these utilities to
limit BPA’s exposure to volatile energy prices during the West Coast energy crisis of 2001.
Marks et al., WP-07-E-62, at 15. Staff further explained that petitions to review the LRAs did
not challenge final actions and that petitions that attempted to challenge only the reduction of
risk provision of the LRAs, were dismissed as moot. Bliven, et al., WP-07-E-BPA-52, at 2-3.

Staff proposed that the reduction of risk payments the IOUs received, or would have received,
should be treated as invalid payments in the same manner that the payments under the REP
Settlement Agreements are treated. Id.

Evaluation of Positions

A. The Load Reduction Agreements

Many preference customers argue in their Initial Briefs and in Briefs on Exceptions that, in light
of PGE, Golden NW, and Snohomish, BPA should no longer treat the LRAs with Puget and
PacifiCorp as valid and binding agreements. Cowlitz Br., WP-07-B-CO-01, at 47-59; PPC Br.,
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WP-07-B-JP25-01, at 37-38; WPAG Br., WP-07-B-WA-01, at 29-30; APAC Br.,
WP-07-B-AP-01, at 19-24; Cowlitz Br. Ex., WP-07-R-CO-01, at 31-49; APAC Br. Ex.,
WP-07-R-AP-01, at 5-6; WPAG Br. Ex., WP-07-R-WA-01, at 15-17; PPC Br. Ex.,
WP-07-R-PP-01, at 23; Canby, Br. Ex., WP-07-R-CA-01, at 5-9.

According to Cowlitz, all “follow-on” agreements to the 2000 REP Settlement Agreements,
which Cowlitz claims includes the LRAs, are “part and parcel of the same attempt by BPA to
implement the ‘new residential exchange benefit system’ it created in the REP Settlement
Agreements ...” Cowlitz Br., WP-07-B-CO-01, at 48. As a result, Cowlitz contends that all of
these agreements “are void and of no effect like any other administrative action taken in
violation of statutory authorization and requirement.” Id. APAC is in accord. APAC Br.,
WP-07-B-AP-01, at 20, 23.

Cowlitz states that the LRAs “are merely a change in the form of settlement consideration to be
paid — from low-cost power to cash.” Cowlitz Br., WP-07-B-CO-01, at 49. Cowlitz, as well as
Tillamook, cites Staff testimony and studies that allegedly bolster this argument. Id.; Tillamook
Br. Ex., WP-07-R-JP24-01, 4-5. APAC, PPC, and WPAG raise substantially the same point.
APAC Br., WP-07-B-AP-01, at 19-24; PPC Br., WP-07-B-JP25-01, at 37-38; WPAG Br.,
WP-07-B-WA-01, at 29-30. Cowlitz as well as Canby cite BPA’s 2004 Record of Decision
supporting the amendments to the 2000 Settlement Agreements where BPA acknowledged that,
if the 2000 Settlement Agreements were declared invalid, the 2004 amendments would also be
invalid because the “foundation” for the amendments would disappear. Cowlitz Br.,
WP-07-B-C0O-01, at 50; Canby Br. Ex.,WP-07-R-CA-01, at 7-8. These parties conclude that the
same rationale applies to the LRAs. Id. Cowlitz acknowledges that, even though the Court has
not invalidated the LRAs, “the law compels the conclusion that the BPA should now declare the
LRAs and 2004 Amendments, including the litigation penalty, to be invalid.” Cowlitz Br.,
WP-07-B-CO-01, at 52.

According to Cowlitz, the Court expects BPA to examine the continuing validity of the LRAs
and 2004 Amendments, and BPA “cannot find that either the LRAs or the 2004 Amendments
represent an ‘independent benefit or program’ within the meaning of Snohomish and other law”
because “[a]s an ‘outgrowth and continuation’ of the void REP Settlement Agreements, they are
void as well.” Id. at 54-55; Cowlitz Br. Ex., WP-07-R-CO-01, at 43-48. Lastly, Cowlitz argues
that for BPA to contend that the LRAs are valid because no party challenged them within 90
days “confuses a question of the jurisdiction of the Ninth Circuit made moot by Grays Harbor
with the issues now before the agency.” Cowlitz Br., WP-07-B-CO-01, at 54.

While the arguments presented by Cowlitz, APAC and other preference customers are not
without some merit, BPA believes that in several important respects, these parties overstate
aspects of the Court’s opinions, do not properly characterize the true nature of the LRAs, and
minimize the significance of the 90-day statute of limitations. For these reasons, BPA believes it
is important to explain more fully the basis for the LRAs with Puget and PacifiCorp and why
BPA believes the LRAs should continue to be treated as valid and binding agreements.
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In 2000 and 2001, poor water conditions in the Columbia River basin, coupled with a
dysfunctional power market on the West Coast, led to an unprecedented power crisis. By the
spring of 2001, the Pacific Northwest experienced its second worst drought since recordkeeping
began in 1928. By April 2001, the Administrator announced that due to the power crisis, BPA
was facing a rate increase of “250% or more.” Snohomish, 506 F.3d at 1148. In response to the
power crisis, BPA developed a three-pronged Load Reduction Program “involving conservation
by consumers, reduction in power demand by utilities, and load curtailments by its direct service
industrial customers.” Snohomish, 506 F.3d at 1148; Bell v. Bonneville Power Administration,
340 F.3d 945, 948 (9th Cir. 2003). Given that the Load Reduction Program was purely
voluntary, its success depended upon participation by a critical mass of BPA customers. BPA
successfully negotiated a total of 71 load reduction agreements with preference customers, DSIs,
and all of the IOUs. These agreements enabled BPA to reduce the projected rate increase from
250 percent to 46 percent. Snohomish, 506 F.3d at 1148. In Bell, the Ninth Circuit found that
BPA’s Load Reduction Program was “an astounding success.” Bell, 340 F.3d at 948.

The LRASs with Puget and PacifiCorp were an important component of BPA’s Load Reduction
Program. As the Court explained in Snohomish, “[t]he LRAs eliminated BPA’s obligation to
deliver virtually all power to PacifiCorp and PSE for the FY 2002-2006 time period in exchange
for cash payments,” thereby eliminating BPA’s need to purchase that same amount of power at
exorbitant prices in an extremely volatile energy market. Snohomish, 340 F.3d at 1148.

As discussed below, the LRAs also contained a “reduction of risk discount” provision, generally
referred to by BPA’s preference customers as a “litigation penalty” provision. In Snohomish, the
Court found that the reduction of risk discount “operated as a strong incentive for the PUDs to
settle their ongoing litigation (including litigation over the 2000 REP Settlement Agreements)
with BPA because, if they settled, BPA’s payments to Puget and PacifiCorp under the LRAS
would be reduced by $200 million.” Id. at 1149.

B. The Snohomish Decision and Challenges to the Reduction of Risk Discount and the
2004 Amendments to the 2000 Settlement Agreements

1. Introduction

In Snohomish, the Court reviewed a challenge to the 2004 Amendments to the 2000 Settlement
Agreements. In the context of that decision, the Court also reviewed the “litigation penalty”
provisions of the LRAs and concluded that “the ‘litigation penalty’ provisions ... are directly
related to the 2000 REP Settlement Agreements ... and [are] not a part of a separate agreement.”
506 F.3d at 1154. The Court determined that the “litigation penalty” provisions were “a direct
response to the litigation over the 2000 REP Settlement Agreement and not an independent
benefit or program.” Id.

In its remand order in Snohomish, the Court distinguished between the “litigation penalty”
provision of the LRAs and the balance of the LRASs, which bore directly on their fundamental
purpose as load reduction agreements. In particular, the Court stated, “[b]ecause the “litigation
penalty’ provisions of the LRAs, as amended by the 2004 Amendments, are sufficiently related
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to the 2000 REP Settlement Agreements, they must be revisited in light of our decision in PGE.”
Id. at 1155 (emphasis added). In contrast, the Court did not order BPA to revisit any other aspect
of the LRAs. On the contrary, the Court identified various options available for BPA’s
consideration, stating that BPA:

could determine that our prior opinions undermined the entire 2001 LRAs and,
consequently, the 2004 Amendments modifying the LRAs are also void.
Alternatively BPA could determine that our decisions invalidated the “litigation
penalty” provisions of the LRAS, but that those provisions are tangential to the
main agreement and severable. Finally, BPA might decide to honor the “litigation
penalty” provision as amended by the 2004 Amendments, but decline to charge its
preference customers the cost of paying the penalty. Because we cannot
determine from the record what BPA intends to do—and BPA may have other
options — we remand for further proceedings. Again, we express no judgment on
the merits of BPA’s options or on the legality of the “litigation penalty” itself.

Id. at 1155 (emphasis added). As such, the Court provided BPA considerable discretion to
determine how to treat “the entire 2001 LRAs.”*

At the outset, it is important to emphasize that BPA is required by statute to operate in a
businesslike manner and that, since its inception, Congress declared that BPA’s contracts are
“binding in accordance with the terms thereof.” 16 U.S.C. 8 832d(a). Ultimately, BPA markets
and purchases power through the negotiation and implementation of contracts with other utility
companies and power marketers. This process is the cornerstone of BPA’s power marketing
business, which takes place in an environment where participants operate with an expectation
that their contracts are binding and enforceable. Accordingly, BPA takes the sanctity of its
contracts very seriously. In this instance, BPA does not believe that it is empowered to
unilaterally declare the fully performed LRAs null and void unless presented with the most
compelling reasons to take such drastic action.

In the Court’s opinions, the Court did not hold that the LRAs were invalid and did not order BPA
to make such a finding. On the contrary, the Court identified various options that would be
available to BPA on remand. The Court opined that, on the one hand, BPA “could determine
that our prior opinions undermined the entire 2001 LRAs,” but, on the other hand, BPA *“could
determine that our decisions invalidated the ‘litigation penalty’ provisions of the LRAs but that
those provisions are tangential to the main agreement and severable.” The Court expressed no
position on the merits or legality of BPA’s various options.

B In addition, although the “litigation penalty” provision of the LRAs was challenged in three related cases, all
three cases were dismissed on jurisdictional grounds in unpublished memoranda opinions filed concurrently with
Snohomish. Public Utility District No. 1 of Snohomish County v. Bonneville Power Administration, 250 Fed. Appx.
817 (9th Cir. 2007) (dismissed for failure to challenge a final action); Public Utility District No. 1 of Snohomish
County v. Bonneville Power Administration, 250 Fed. Appx. 821 (9th Cir. 2007) (same); Public Utility District No.
1 of Grays Harbor v. Bonneville Power Administration, 250 Fed. Appx. 820 (9th Cir. 2007) (dismissed as moot).
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B. The Applicability of Section 9(e)(5) of the NPA.

Significantly, no party has ever filed a challenge to the LRAs themselves. Although certain
preference customers challenged the “litigation penalty” provision of the LRAs, the Court clearly
distinguished between that provision and “the entire 2001 LRASs.” Indeed, in Snohomish, the
Court essentially determined the “litigation penalty” provision was not even part of the LRAs.
Because the LRAs were never challenged, BPA believes they are no longer subject to judicial
review and must be treated as valid and binding agreements.

Section 9(e)(5) of the Northwest Power Act contains a 90-day statute of limitations for
challenges to final actions or the implementation of final actions taken by BPA.

16 U.S.C. § 839f(e)(5). If such challenges are not filed within the 90-day time frame, they are
“barred.” 1d. There is no doubt that the LRAS were final actions subject to challenge by the
filing of a timely petition for review. Public Utility District No. 1 of Grays Harbor v. Bonneville
Power Administration, 250 Fed. Appx. 820 (9th Cir. 2007) (“Grays Harbor’’). Nevertheless, no
petitions, whether timely or untimely, were ever filed challenging the LRAS themselves.

Cowlitz contends that BPA, by raising the 90-day statute of limitations argument, “confuses a
question of the jurisdiction of the Ninth Circuit made moot by Grays Harbor with the issues now
before the agency.” Cowlitz Br., WP-07-B-CO-01, at 54. However, BPA believes these two
issues are directly related and, in the context of evaluating the issues now before BPA, the statute
of limitations is an important consideration for at least three reasons.

First, because the 90-day period has run, BPA believes the LRAs must be treated as
presumptively valid. Second, the statute of limitations was enacted for purposes of assuring
timely and expeditious review of BPA’s final actions. The Ninth Circuit has consistently
adhered to this jurisdictional bar and specifically applied it to BPA’s load reduction agreements.
In Bell, the Ninth Circuit refused to review a challenge to a DSI load reduction agreement that
was filed six months late because the Court found this was “far beyond the Northwest Power
Act’s ninety-day time limitation.” Bell, 340 F.3d at 949. In the instant case, the 90-day period to
challenge the LRAs expired nearly seven years ago. The purpose of the 90-day statute of
limitations would be frustrated and undermined if BPA unilaterally declared the LRAs invalid
seven years after they were executed and became final actions subject to review. Third, if BPA
is to exercise sound business judgment as BPA is required to do, then BPA must be able to make
important business decisions and move forward without fear that these decisions could be set
aside years later, long after the 90-day clock has run.

In its Brief on Exceptions, Cowlitz contends that BPA’s decision to treat the LRAs as valid and
binding due to the ninety-day statute of limitations “is unsupportable, in light of controlling
Ninth Circuit authority,” citing City of Santa Clara v. Andrus, 572 F.2d 660 (9" Cir. (1978),

cert den. 439 U.S. 859 (1978) (“Santa Clara”). Cowlitz Br. Ex.,WP-07-R-C0O-01, at 36. In that
case, the City of Santa Clara brought suit against the Bureau of Reclamation (Reclamation)
challenging Reclamation’s decisions to deny the City an allocation of firm power and instead sell
power to Pacific Gas & Electric Company (“PG&E”), an investor-owned utility company. The
City of Santa Clara alleged that Reclamation’s decisions violated numerous rights, including
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Santa Clara’s preference rights. PG&E counterclaimed for funds held in escrow. In the context
of reviewing PG&E’s counterclaim, the Court stated that “past sales are void if unlawful, for
administrative actions taken in violation of statutory authorization or requirement are of no
effect.” 572 F.2d at 677. Cowlitz seizes on this language to argue that, regardless of the 90-day
statute of limitations in the NPA, the LRAs are void because, according to Cowlitz, the LRAs
were executed in violation of BPA'’s statutory authority. Cowlitz Br. Ex.,WP-07-R-CO-01, at
37. BPA believes that Cowlitz reads too much into Santa Clara.

At the outset, there was no statutory provision at issue in Santa Clara analogous to section
9(e)(5) of the NPA. Specifically, the statutes under review in that case did not contain a statute
of limitations that operated as a jurisdictional bar to preclude judicial review of final actions that
are filed more than 90 days (or a similarly short time frame) after the final action was taken. It
may well be that, if such a jurisdictional bar existed, the Court would have found past sales
unreviewable. However, it is pure speculation to guess what action the Court may have taken if
there was a statutory provision similar to section 9(e)(5) of the NPA. But, given the absence of
an analogous jurisdictional bar, the Court’s comment in Santa Clara about “past sales” has little
probative value.

In addition, Cowlitz’s argument begs the question because the language from Santa Clara cited
by Cowlitz states that “past sales are void if unlawful.” 572 F.2d at 677 (emphasis added). The
very issue under consideration is whether the LRAs are unlawful. As explained, despite ample
opportunity, the Court has not held that the LRAs are unlawful. It is notable that, although the
Court issued a total of six opinions that directly or indirectly implicated aspects of the LRAsS, the
Court did not hold or suggest that the LRAs were unlawful. Indeed, because none of the parties
to these six cases ever challenged either the validity of the LRAs themselves (other than the
litigation penalty provision) or BPA’s rate treatment of the LRAs, the Court had no reason to
consider these issues.

Moreover, in Santa Clara, the Court merely articulated the general proposition that agency
action taken in violation of statutory authority is void, and therefore past sales are also void if
taken in violation of statutory authority. However, it is notable that the Court did not hold that
the challenged power sales at issue in that case were void. On the contrary, the Court
demonstrated a reluctance to make such a determination and instead preserved the viability of the
contracts. In particular, the Court remanded aspects of the case to the district court, suggested
various alternative remedies that were available to the district court, and stated that “what we
suggest does not invalidate or violate either contract.” 572 F.2d at 678.

Cowlitz further contends that section 9(e)(5) is not a “substantive” provision, and does not
“validate ultra vires contracts” or “prevent BPA itself from refusing to perform a contract it
subsequently realizes was beyond its authority even though no one challenged it in court ...”
Cowlitz, Br. Ex., WP-07-R-CO-01, at 38. However, BPA has not “subsequently realize[d]” that
the LRAs were beyond BPA’s statutory authority and neither BPA nor the Ninth Circuit has
stated or indicated that the LRAS were ultra vires. As explained more fully below, BPA believes
the LRAs are valid and binding agreements that, as described in Snohomish, were part of an
“independent benefit or program,” that is, BPA’s Load Reduction Program.
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C. The LRAs Are Part of an Independent Benefit or Program

Many of the arguments of Cowlitz and APAC regarding the alleged invalidity of the LRAs are
based on their perception that the LRAs are essentially “fruit of the poisonous tree.” Cowlitz
Br., WP-07-B-CO-01, at 55; APAC Br., WP-07-B-AP-01, at 20, 23; Cowlitz Br. Ex.,
WP-07-R-C0O-01, at 43. According to Cowlitz, the LRASs are not part of any “independent
benefit or program” as described in Snohomish but rather are “part and parcel” of the same
illegal act and the same illegal REP Settlement Agreement set aside in PGE. Cowlitz Br.,
WP-07-B-CO-01, at 54-55; APAC Br., WP-07-B-AP-01, at 23. For this reason, Cowlitz
contends that PGE undermines the basis for the LRAs. Cowlitz Br., WP-07-B-CO-01, at 55. In
its Brief on Exceptions, Cowlitz goes so far as to suggest that ““the entire agreement is part of an
integrated scheme to contravene public policy’ ... Here the entire LRAS were direct responses to
the 2000 REP Settlement Agreements and not independent of them.” Cowlitz Br. Ex.,
WP-07-R-CO-01, at 47 (citations omitted). Similarly, Cowlitz contends that “[t]he LRAS, like
the REP Settlement Agreements, are simply vehicles to establish REP benefits.” 1d., at 33.

These arguments mischaracterize the LRAs. The suggestion that the LRAs may have been part

of a “scheme” to contravene public policy is completely unfounded and, as discussed below, the
LRAs were not a direct response to the 2000 REP Settlement Agreements. Rather, they were a

direct response to the 2001 power crisis as part of BPA’s Load Reduction Program.

BPA has never denied that there is a nexus between the financial components of the LRAs and
the 2000 REP Settlement Agreements. Indeed, Staff’s testimony is in accord with the Court’s
finding that “[t]he LRAs eliminated BPA’s obligation to deliver virtually all power to PacifiCorp
and PSE for the FY 2002-2006 time period in exchange for cash payments.” Snohomish, 340
F.3d at 1148. However, the LRAs are fundamentally different agreements than the 2000 REP
Settlement Agreements. Contrary to the arguments of Cowlitz and APAC, the LRAs were not
“part and parcel” of the 2000 REP Settlement Agreements. Rather, they were “part and parcel”
of BPA’s 2001 Load Reduction Program. The LRAs with Puget and PacifiCorp were two of the
71load reduction agreements that BPA executed with preference customers, 10Us, and DSls for
the sole reason of responding to the 2001 power crisis. These LRAs were an important part of
BPA'’s effort to marshal all resources available to avoid a potentially catastrophic rate increase of
250 percent. At a time when the entire West Coast was paying exorbitant prices for electric
power and the Pacific Southwest was experiencing rolling blackouts, BPA’s Load Reduction
Program was instrumental in keeping the lights on and the power flowing in the Pacific
Northwest at manageable rates. See, e.g., Morgan Stanley Capital Group v. Pub. Util. Dist. No.
1 of Snohomish County, Wash., 128 S. Ct. 2733, 2743 (2008) (noting that while electricity had
historically averaged approximately $24/MWh in the Pacific Northwest, prices on the California
spot market peaked at $3,300/MWh during the energy crisis). It is for precisely this reason that
the Ninth Circuit described BPA’s Load Reduction Program as “an astounding success.” Bell,
340 F.3d at 948.

From BPA’s perspective, the LRAs with Puget and PacifiCorp were a critical component of
BPA'’s Load Reduction Program. These LRASs represented a substantial contribution of low-cost
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power by the IOUs when BPA’s customers, including its preference customers, needed it most.
The success of the Load Reduction Program depended on a meaningful level of participation by
customers from all BPA customer groups. The LRAs with PacifiCorp and Puget provided such
participation for the IOUs. There is no doubt that all BPA customers, including preference
customers, benefited substantially from the success of BPA’s Load Reduction Program.

Despite the undeniable success of the Load Reduction Program, APAC, Cowlitz, and Canby
argue that the LRAs with Puget and PacifiCorp did little more than allow BPA to purchase back
power that BPA never should have sold these utilities in the first place. APAC Br.,
WP-07-B-AP-01, at 19; Cowlitz Br., WP-07-B-CO-01, at 54-55; Canby, Br. EX.,
WP-07-R-CA-01, at 5-9. In its Brief on Exceptions, Cowlitz states that the load reduction effect
of the agreements was simply removing the load that BPA unlawfully sold to the 10Us in the
first place. Cowlitz Br. Ex., WP-07-R-CO-01, at 48. This argument, however, is inaccurate and
misses the point. At the time the LRAS were executed, the 2000 REP Settlement Agreements
were valid and binding agreements. BPA was responding to an unprecedented power crisis that
was largely caused by drought and a dysfunctional market. Given the urgency of the power
crisis, BPA took decisive action utilizing the tools available to BPA at the time. No one had any
idea when the power crisis would end, how it would end, and what long-term consequences
would follow. The important point is that, at the time they were executed, the LRAs with Puget
and PacifiCorp were critical to the success of BPA’s Load Reduction Program and helped
extricate the Pacific Northwest from an enormously complex, difficult, and dire situation caused
primarily by events outside of BPA’s control. Thus, the efficacy of the LRAs in contributing to
solving a critical power supply problem and stabilizing regional rates has never been subject to
serious question. The widespread benefits provided by the Load Reduction Program offer the
most likely explanation of why the LRAs with PacifiCorp and Puget were never challenged.

Similarly, Cowlitz argues in its Brief on Exceptions that BPA’s “motive” for executing the LRAs
is “irrelevant.” Cowlitz Br. Ex., WP-07-R-CO-01, at 47. However, the issue of BPA’s “motive”
directly responds to the erroneous assertion that the LRAs were nothing other than a change in
the form of consideration, from power to money, under the 2000 REP Settlement Agreements.
Id. The genesis of the LRAS, as well as the purposes served by the LRAS, is critical to
understanding that these agreements were a central element of BPA’s Load Reduction Program
and not simply a change in the form of consideration under the 2000 REP Settlement
Agreements.

For these reasons, contrary to the arguments of Cowlitz and other preference customers, BPA
believes the LRAs with Puget and PacifiCorp were very much a part of an “independent benefit
or program” within the meaning of Snohomish. In Snohomish, the Court concluded that the
“litigation penalty” provisions of the LRASs should be treated as amendments to the 2000 REP
Settlement Agreements rather than as part of a separate agreement because “[t]he penalty is a
direct response to the litigation over the 2000 REP Settlement Agreement and not an independent
benefit or program.” 506 F.3d at 1154. In contrast, the LRAS, with the exception of the
“litigation penalty” provision, were not executed in response to the 2000 REP Settlement
Agreements but rather were executed for the sole purpose of responding to the 2001 West Coast
power crisis and were an integral component of BPA’s larger Load Reduction Program. If there
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had not been a 2001 power crisis, there would have been no Load Reduction Program and no
LRAs with PacifiCorp and Puget.

In these respects, the LRASs stand in stark contrast to the “litigation penalty” provision or the
2004 Amendments to the 2000 Settlement Agreements. Neither the litigation penalty provision
nor the 2004 Amendments had any independent purpose apart from the 2000 REP Settlement
Agreements.

This same logic applies to other contract provisions referenced by Cowlitz. In its Brief on
Exceptions, Cowlitz accuses BPA of “selectively” applying the Court’s opinions by treating
some contract provisions as invalid, but not the LRAs. Cowlitz Br. Ex., WP-07-R-CO-01, at
43-45. As examples, Cowlitz cites BPA’s treatment of the portion of Puget’s 2001 Amended
Settlement Agreement that pertains to the REP Settlement Agreements, BPA'’s treatment of a
power sales contract attached as an exhibit to the 2000 REP Settlement Agreements, and BPA’s
treatment of certain conservation and renewable discount (C&RD) payments provided under the
terms of the REP Settlement Agreements. Id. However, BPA believes the distinction between
all of these contractual provisions and the LRAs is clear: BPA is treating these contractual
provisions as invalid because they are akin to the litigation penalty provisions. That is, they are
directly related to the REP Settlement Agreements and are not part of any independent benefit or
program. Stated differently, these contract provisions have no purpose and provide no benefits
apart from the REP Settlement Agreements. The same cannot be said of the LRAs, which were a
central element of BPA’s Load Reduction Program and contributed substantially to the success
of that program. As such, BPA believes the LRAs are precisely the kind of “independent benefit
or program” the Court referred to in Snohomish.

In addition, Cowlitz contends that the Court’s reference to an “independent benefit or program”
in Snohomish is merely “dicta” that should be given little weight. Cowlitz Br. Ex.,
WP-07-R-CO-01, at 45. BPA disagrees. This phrase was used by the Court as part of its
rationale for carving out the litigation penalty provisions of the LRAs for separate treatment from
the main text of the LRAs. 506 F.3d at 1154. Indeed, the Court used the phrase “independent
benefits or program” in the context of a paragraph that the Court stated was expressly intended to
provide “additional guidance to BPA.” 506 F.3d at 1154.

Lastly, Cowlitz contends that the LRAs should be treated as invalid because they are allegedly
supported by no consideration. Cowlitz Br. Ex., WP-07-R-CO-01, at 49-50. According to
Cowlitz, there was no consideration because the 10Us had no lawful right to the power that they
gave up for cash in the LRAs. Id at 49. Cowlitz contends that this circumstance distinguishes
this case from Bell, where the DSIs gave up something that they unquestionably had a legal right
to. 1d. at 49-50.

In the LRAS, the I0Us arguably gave up much more than they received: the 10Us relinquished
their rights to an extremely valuable supply of power during the midst of an unprecedented
power crisis at a price that was below the prevailing market price for power. The benefits to
BPA and its customers — especially preference customers — was that BPA could keep the lights
on, maintain a reliable power supply, and do so at reasonable prices. It was due to this
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contribution by the 10Us, as well as similar contributions by the majority of BPA’s other
customers, that the Load Reduction Program was a success. Regardless of the source of the
power, BPA and its customers clearly got the benefit of these contracts and they were supported
by ample consideration.

For all these reasons, BPA believes the LRAs with PacifiCorp and Puget should continue to be
treated as valid and binding agreements. The “litigation penalty” or reduction of risk payments
will be treated as invalid payments in the same manner that the payments under the 2000 REP
Settlement Agreements are treated.

Decision
For the reasons stated above, BPA will treat the LRAs as valid and binding agreements. BPA
will treat the reduction of risk discount as invalid payments subject to repayment to BPA by

Puget and PacifiCorp, and the amounts so recovered will be returned to preference customers in
the same manner as payments under the 2000 REP Settlement Agreements.

8.3 Puget’s LRA Superseded Its 2000 REP Settlement Agreement

Issue 1

Whether all of Puget’s 2000 REP Settlement Agreement payments may be considered
“protected” payments because the payments were made under the umbrella of Puget’s
unchallenged LRA, which superseded its 2000 REP Settlement Agreement.

Parties’ Positions

Puget states that the assertion by an APAC witness that the LRAs “amended” the 2000 REP
Settlement Agreements is incorrect with respect to Puget. 10U Br., WP-07-B-JP6-01,

at 190-191. According to Puget, its 2001 Amended Settlement Agreement (Contract No.
01PB-10885) did not simply amend its 2000 REP Settlement Agreement, but “replaced and
superseded PSE’s 2000 REP Settlement Agreement in its entirety (prior to any payments
thereunder).” Id. As a result, Puget contends that “all REP Settlement benefit payments for the
period FY 2002 through BPA’s suspension of payments in FY 2007 to PSE were pursuant to its”
2001 REP Amended Settlement Agreement and not pursuant to its 2000 REP Settlement
Agreement. Id.

BPA Staff’s Position

BPA Staff proposed to treat all benefits provided under the 2000 REP Settlement Agreements,
including both payments and power delivered, as invalid. Marks, et al., WP-07-E-BPA-62, at 2.
However, in the process of calculating the Lookback Amounts for PacifiCorp and Puget, Staff
proposed to treat payments under the LRAs with PacifiCorp and Puget as “protected” payments,
meaning that the payments cannot be recovered in a Lookback Amount. Id. at 16. Staff did not
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address in testimony any legal issues associated with the unique circumstance presented by
Puget’s 2001 Amended Settlement Agreement, which supersedes in its entirety Puget’s 2000
REP Settlement Agreement.

Evaluation of Positions

Puget argues its 2001 Amended Settlement Agreement did not simply amend its 2000 REP
Settlement Agreement, but “replaced and superseded PSE’s 2000 REP Settlement Agreement in
its entirety (prior to any payments thereunder).” 10U Br., WP-07-B-JP6-01, at 190-191. Asa
result, Puget contends that all REP Settlement benefit payments to PSE for the period FY 2002
through suspension of payments in FY 2007 were pursuant to its 2001 REP Amended Settlement
Agreement and not pursuant to its 2000 REP Settlement Agreement. Id. Puget argues the
amounts subtracted from Puget’s REP settlement benefits to determine a Lookback Amount must
include all amounts paid under its LRA. 1d.

Puget correctly states that its 2001 Amended Settlement Agreement with BPA “replaces and
supersedes in entirety” Puget’s 2000 REP Settlement Agreement. As a contract matter, Puget is
also correct that Puget’s 2001 Amended Settlement Agreement was the contractual vehicle used
by BPA to provide Puget’s 2000 REP Settlement Agreement benefits. However, BPA is not
entirely clear from Puget’s argument whether Puget is (1) simply trying to set the record straight
and clarify that its 2001 Amended Settlement Agreement did not just amend its 2000 REP
Settlement Agreement, but replaced and superseded its 2000 REP Settlement Agreement in its
entirety, or (2) suggesting that, because its 2000 REP Settlement Agreement benefits were
provided under the umbrella of its 2001 Amended Settlement Agreement, then all such payments
are “protected” payments that must be excluded from Puget’s Lookback Amount. Puget agreed
with the summation of its argument as — if the load reduction agreements are valid, then all of the
settlement costs for Puget are valid, and there is no Lookback. Tr. at 631. If such is Puget’s
position, then BPA strongly disagrees.

Puget’s 2001 Amended Settlement Agreement serves dual purposes: it supersedes Puget’s 2000
REP Settlement Agreement, and it addresses the rights and obligations of BPA and Puget with
respect to Puget’s agreement to reduce load under BPA’s Load Reduction Program. Staff’s
proposal, in effect, severed Puget’s 2001 Amended Settlement Agreement so that the portion of
the agreement that pertains to Puget’s 2000 REP settlement benefits is treated as invalid, which
is precisely the treatment being afforded to the 2000 REP settlement benefits of all the other
IOUs. At the same time, Staff proposed to treat the balance of Puget’s 2001 Amended
Settlement Agreement (excluding the reduction of risk or “litigation penalty” provision) as valid
and binding, just as Staff proposed to treat PacifiCorp’s LRA.

In PGE, the Court held that BPA’s 2000 REP Settlement Agreements with the IOUs were invalid
because BPA acted beyond the scope of its statutory authority. In Golden NW, the Court held
that BPA improperly allocated costs of the invalid 2000 REP Settlement Agreements to
preference customers’ rates. The same logic applied by the Court in these cases applies with
equal force to Puget’s 2000 REP settlement benefits, regardless of whether the contractual
mechanism used to provide those benefits was its 2001 Amended Settlement Agreement. Any
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interpretation that would continue to treat Puget’s benefits under its 2000 REP Settlement
Agreements, or the 2001 amendment, as valid directly conflicts with PGE.

In Snohomish, the Court found, in effect, that the provisions of the LRAs were severable and
provided BPA guidance in determining whether a contract provision related to the 2000 REP
Settlement Agreements should be treated as valid or invalid. In Snohomish, the Court found that
the “litigation penalty” provisions of the LRAs were “not a part of a separate agreement”
because they were “a direct response to the litigation over the 2000 REP Settlement Agreement
and not an independent benefit or program.” Snohomish, 506 F.3d at 1154. Further, the Court
explained that, with respect to the 2004 Amendments to the 2000 REP Settlement Agreements, if
the 2000 REP Settlement Agreements “undermined the basis” for the 2004 Amendments, then
the amendments should be treated as invalid. Snohomish, 506 F.3d at 1154. In this case, there is
no doubt that PGE undermined the basis for Puget obtaining any 2000 REP settlement benefits.
BPA therefore finds that the provisions of Puget’s 2001 Amended Settlement Agreement
replacing the 2000 Settlement Agreement pertaining to the REP financial benefits are not
tangential to the amended agreement and severable; rather they are directly related to the 2000
REP Settlement Agreements between PSE and BPA and not part of a separate agreement.

As noted, BPA believes the other provisions of Puget’s 2001 Amended Settlement Agreement
(other than the reduction of risk discount or “litigation penalty” provision) pertain to the central
purpose of the agreement, which was to support BPA’s Load Reduction Program. As BPA has
explained, BPA believes its LRAs with PacifiCorp and Puget are part of “an independent benefit
or program” within the meaning of Snohomish that remain valid and binding agreements.
Snohomish, 506 F.3d at1154. As a result, BPA will treat the portion of Puget’s 2001 Amended
Settlement Agreement that pertains to its Load Reduction Agreement as BPA is treating its LRA
with PacifiCorp. See Section 8.2.

Decision
All 2000 REP Settlement Agreement payments to Puget by BPA under the umbrella of Puget’s
2001 Amended Settlement Agreement will be treated as invalid and subject to the Lookback

analysis, whereas all load reduction payments under the 2001 Amended Settlement Agreement
will be treated as LRA payments and “protected.”

8.4 10U Retention of Funds Under the 2000 REP Settlement Agreements

Issue 1

Whether BPA is prohibited from recovering funds paid to the IOUs under the 2000 REP
Settlement Agreements because they contain an ““invalidity’” clause stating that IOUs are entitled
to retain all funds received in the event a court determines the 2000 Settlement Agreements are
invalid.
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Parties’ Positions

The OPUC contends that BPA’s Lookback proposal is “prohibited” by the 2000 REP Settlement
Agreements because these agreements contain an invalidity clause. OPUC Br.,
WP-07-B-PU-02, at 8-9. According to the OPUC, the invalidity clause allows the IOUs to retain
all funds received from BPA under the 2000 REP Settlement Agreements in the event the Ninth
Circuit determines that the agreements are “unlawful, void or unenforceable.” Id. The IOUs
raise the same argument and expand on this argument in their Brief on Exceptions. 10U Br.,
WP-07-B-JP6-01, at 177-179; 10U Br. Ex., WP-07-R-JP6-01, at 3-8. The OPUC states that,
given the invalidity clause, BPA “will be found in breach of the 2000 REP Settlement
Agreements and required to return any recovered Lookback Amounts to investor-owned
utilities” if BPA goes through with the Lookback. OPUC Br., WP-07-B-PU-02, at 9.

BPA Staff’s Position

BPA Staff did not address this issue in testimony because it is a legal issue.

Evaluation of Positions

The OPUC and the 10Us are correct that the 2000 REP Settlement Agreements contain an
invalidity clause stating that, in the event the Ninth Circuit determines “that this Agreement ...

is unlawful, void, or unenforceable,” then all monetary benefits provided to the IOU under the
agreement “shall be retained” by the 10Us. Exhibit WP-07-E-JP6-15, at 17. The clause further
states that this section “shall survive notwithstanding any determination that any other provision
of this Agreement (or the exhibits) is unlawful, void, or unenforceable.” Id. However, because
the Court held that BPA acted beyond the scope of its statutory authority when it executed the
2000 REP Settlement Agreements and the Court did not carve out any exception with respect to
the invalidity clause or any other clause, BPA believes the 2000 REP Settlement Agreements are
invalid in their entirety. As a result, the invalidity clause is also invalid and cannot be used as a
shield to prohibit BPA from recovering 2000 REP Settlement Agreement benefits from the I0Us
through the Lookback proposal.

In their Brief on Exceptions, the 10Us, contend that “[t]he Ninth Circuit did not hold that the
2000 REP Settlement Agreements are invalid in their entirety,” and that BPA *“assumes, without
adequate support” that the agreements are invalid. 10U Br. Ex., WP-07-R-JP6-01, at 4.
However, as a general rule, if a contract is set aside because it is beyond the scope of an agency’s
statutory authority, then, unless the Court indicates otherwise, the contract is invalid, and no
provision of the invalid contract can be enforced against the agency. “In general, a contract
entered in violation of federal statutory or regulatory law is unenforceable... This is because
‘one who has participated in an illegal act cannot be permitted to assert in a court of justice any
right founded upon or growing out of the illegal transaction.”” Resolution Trust Corp. v. Home
Savings of America, 946 F.2d 93, 96 (8th Cir. 1991). See also Miller v. Rowland, 999 F.2d 389,
392 (9th Cir. 1993) (citing well-established state law for the proposition that “[n]o contractual
obligation may be enforced against a public agency unless it appears the agency was authorized
by the Constitution or statute to incur the obligation; a contract entered into by a governmental
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entity without the requisite constitutional or statutory authority is void and unenforceable.”); see
also, Richard A. Lord, Williston on Contracts, 19:41 (4th ed. 1998) (“If a statute directly
prohibits an agreement or sale, it is clear that the courts will not lend their aid to any attempt by
the parties to enforce the agreement.”).

In PGE, the Court found that the 2000 REP Settlement Agreements were invalid because BPA
entered into the agreements without requisite statutory authority. Therefore, unless the Court
indicates otherwise, no obligation that may have existed under the agreements, such as the
invalidity clause, can be enforced against BPA.

In their Brief on Exceptions the 10Us argue that the invalidity clause, by its very language, was
intended to be severable from the 2000 REP Settlement Agreement and survive even if the
agreement was set aside. 10U Br. Ex., WP-07-R-JP6-01, at 6-7. However, given the nature of
the Court’s ruling in PGE and Golden NW, BPA does not believe the parties’ contractual intent
can prevail over the Court’s express finding that, by executing the 2000 REP Settlement
Agreements, BPA acted beyond the scope of its statutory authority. Indeed, the IOUs’
arguments are based, in part, on minimizing the true nature of the Court’s ruling. For instance,
the 10Us state that “the Ninth Circuit in Golden Northwest held that BPA made a ratemaking
error that resulted in overcharges to its preference customers.” 10U Br. Ex., WP-07-R-JP6-01,
at 7. However, the Court did not simply hold that BPA made a ratemaking error. The Court held
that BPA acted beyond the scope of its statutory authority, which directly leads to BPA’s
conclusion that the agreements are invalid and unenforceable.

Notably, in Snohomish, the Court demonstrated that if it wants to carve out a contract provision
from a BPA contract and treat that provision differently than other provisions of the contract, it
knows how to do so. In that case, the Court effectively severed the “litigation penalty” provision
of the LRAs with PacifiCorp and Puget from the balance of the LRAs to treat that provision as
separate and distinct from all other provisions of the LRAs. Snohomish, 506 F.3d at 1154. The
Court did nothing similar with respect to the invalidity clause or any other clause of the 2000
REP Settlement Agreements.

Lastly, to support the argument that the 2000 REP Settlement Agreements are not invalid in their
entirety, the IOUs cite a passage from Snohomish stating that, on remand, “BPA might conclude
that at least some of the contract provisions [of the 2000 REP Settlement Agreements] continue
to be valid and enforceable.” Snohomish, 501 F.ed at 1154 (emphasis added). However, this
language is qualified by the phrase “subject to modifications to make them conform to our prior
opinions and the requirements of the NWPA.” Id. BPA believes that, even assuming arguendo
that some isolated clause of the 2000 REP Settlement Agreements could be considered valid —
which BPA does not believe to be the case - the invalidity clause could not survive this
qualification. By its very nature, the invalidity clause conflicts with rather than conforms to the
Court’s opinions.

BPA previously explained regarding the nature and scope of the remand, that BPA views the
logic and language of the PGE and Golden NW opinions as the substantive equivalent of an
instruction that BPA remedy what the Court itself describes as a “plain violation” of the law.
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The Court has clearly ruled in favor of BPA’s preference customers and found that preference
customers’ rates were higher than they should have been because BPA unlawfully allocated the
costs of the 2000 REP Settlement Agreements to their rates. BPA believes that allowing the
I0Us to retain the funds they received under the 2000 REP Settlement Agreements, based solely
on the invalidity clause, would undermine the Court’s opinions. It would yield the incongruous
result of having the Court declare the 2000 REP Settlement Agreements invalid while permitting
the 10Us to use the same invalid agreements to retain the funds the Court said they were not
entitled to receive. For reasons such as this, the courts “will not enforce an illegal contract where
to do so would sanction the very type of bargain which a statute outlaws and [would] deprive the
public of protections which the legislature has conferred.” De Verav. Blaz, 851 F.2d 294,
296-297 (9th Cir. 1988) (citing United States v. Mississippi Valley Generating Co., 364 U.S.
520, 563 (1961)). BPA does not believe the Court’s decisions can reasonably be interpreted to
yield this result or deprive preference customers of an effective remedy.

Decision
The invalidity clause of the 2000 REP Settlement Agreements falls with the agreements in their

entirety, and, therefore, does not prohibit BPA from recovering overpayments that BPA made to
the I0OUs under those agreements.

8.5 Rate Treatment of the PacifiCorp and Puget L RAs

Issue 1

Whether BPA should treat the payments made under the LRAs with PacifiCorp and Puget as
“protected” payments that are excluded from the Lookback analysis and as costs that are
properly allocated to preference customers’ rates.

Parties’ Positions

BPA'’s preference customers generally take the position that, regardless of whether BPA treats
the LRASs as null and void, section 7(b)(2) of the Northwest Power Act prohibits BPA from
allocating costs associated with the LRAs with PacifiCorp and Puget to preference customers’
rates because these are costs of the 2000 REP Settlement Agreements. Tillamook Br.,
WP-07-B-JP24-01 at 13-15; Cowlitz Br., WP-07-B-CO-01, at 56-58; APAC Br.,
WP-07-B-AP-01, at 18-24; PPC Br., WP-07-B-JP25-01, at 38-40; WPAG Br.,
WP-07-B-WA-01, at 29-30. The joint brief filed by Tillamook and Central Lincoln
(“Tillamook™) addresses this issue most extensively and directly.

In contrast to these arguments, the I0Us contend that “[t]he validity of the ‘LRAS’ and payments
thereunder were not timely challenged and cannot be included in any Lookback analysis.” 10U
Br., WP-07-B-JP6-01, at 11. CUB comments that “BPA’s decision to honor the LRA payments
(other than those made pursuant to the Risk Reduction Discount provision) made by BPA to
PacifiCorp and Puget Sound Energy by excluding them from the Lookback calculation is
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consistent with the Ninth Circuit’s rulings.” CUB Br., WP-07-B-CU-01, at 16. WUTC and the
I0Us are in accord. 10U Br., WP-07-B-JP6-01, at 11-13; WUTC Br., WP-07-B-WU-01,
at 19-21.

BPA Staff’s Position

In the WP-07 Supplemental Proposal, BPA Staff proposed to treat the LRAs as valid and binding
contracts. 73 Fed. Reg. at 7,554 (Feb. 8, 2008). Staff proposed that the LRA payments to
PacifiCorp and Puget would be treated as “protected” payments that are not subject to recovery
as part of their Lookback Amounts and would continue to be allocated to preference customers’
rates. Bliven, et al., WP-07-E-BPA-52, at 19-20. Staff explained that the LRAS were contracts
with PacifiCorp and Puget where BPA purchased power from the utilities as part of BPA’s Load
Reduction Program to limit BPA’s exposure to volatile energy prices during the West Coast
energy crisis of 2001. Id. at 9-10. Staff further explained that petitions to review the LRAs did
not challenge final actions and that petitions that attempted to challenge only the reduction of
risk provision of the LRAs, were dismissed as moot. Bliven, et al., WP-07-E-BPA-52, at 2-3.

Evaluation of Positions

BPA'’s preference customers contend that section 7(b)(2) of the Northwest Power Act prohibits
BPA from allocating costs associated with the LRAs to preference customers’ rates because
these are costs of the 2000 REP Settlement Agreements. Tillamook Br., WP-07-B-JP24-01 at
13-15; Cowlitz Br., WP-07-B-CO-01, at 56-58; APAC Br., WP-07-B-AP-01, at 18-24; PPC Br.,
WP-07-B-JP25-01, at 38-40; WPAG Br., WP-07-B-WA-01, at 29-30. These parties continue to
assert this position in their Briefs on Exceptions. Tillamook Br. Ex., WP-07-R-JP24-01; Cowlitz
Br. Ex., WP-07-R-CO-01 at 42-43; APAC Br. Ex., WP-07-R-AP-01, at 5-6; WPAG Br. EX.,
WP-07-R-WA-01, at 15-17; PPC Br. Ex., WP-07-R-PP-01, at 23.

BPA believes the arguments that BPA cannot allocate costs associated with the LRAS to
preference customers’ rates do not give adequate consideration to the 90-day statute of
limitations in the Northwest Power Act and fail to address important differences between the
LRAs and the 2000 REP Settlement Agreements, as well as important differences between
BPA’s rate treatment of the LRAs and BPA’s rate treatment of the 2000 REP Settlement
Agreements. In evaluating the parties’ positions, it is valuable to address these issues in two
parts: (1) whether BPA should treat payments to PacifiCorp and Puget under the LRAS as
protected payments that these utilities are entitled to retain, and (2) if so, whether the Court’s
opinions prohibit BPA from including costs of the LRAs in preference customers’ rates. In
addition, because of the overlap between these issues and the discussion in section 8.2, above,
regarding the validity of the LRAs, BPA hereby incorporates by reference that discussion into
this issue.

A. PacifiCorp and Puget Should Retain the Financial Benefits of the LRAS

According to Tillamook, “[t]he question of whether the LRAs are lawful or unlawful has no
relevance to the applicability of the Section 7(b)(2) rate ceiling” because “[t]he law dictates that
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the Section 7(b)(2) rate ceiling applies to all REP costs, even those lawfully incurred.”
Tillamook Br., WP-07-B-JP24-01, at 2. Tillamook argues that “[t]he bottom line is that if the
preference customer rates have been increased to fund any form of REP benefits ... then those
rates violate Section 7(b)(2).” Id. at 11. Tillamook contends that “[Staff] has repeatedly and
openly admitted throughout its testimony in this proceeding that the LRAs were merely one
aspect of the total REP benefits allocated to PacifiCorp and Puget Sound Energy” and as such the
LRAs “are subject to the same statutory rate ceiling as any other REP Settlement Agreement
costs.” Id. at 12-13. Cowlitz, APAC, PPC, and WPAG raise substantially similar arguments in
their Initial Briefs as well as in their Briefs on Exceptions. Cowlitz Br., WP-07-B-C0O-01, at 58;
APAC Br., WP-07-B-AP-01, at 18-24; PPC Br., WP-07-B-JP25-01, at 38-40; WPAG Br.,
WP-07-B-WA-01, at 29-30; Tillamook Br. Ex., WP-07-R-JP24-01; Cowlitz Br. EX.,
WP-07-R-CO-01, at 42-43; APAC Br. Ex.,WP-07-R-AP-01, at 5-6; WPAG Br. Ex.,
WP-07-R-WA-01, at 15-17; PPC Br. Ex., WP-07-R-PP-01, at 23.

Tillamook recognizes that “BPA may choose to continue to honor the validity of its LRAs,” and
if BPA does, “there would be no reason for BPA to recover such payments from PacifiCorp and
Puget Sound Energy through its Lookback Amount.” Tillamook Br., WP-07-B-JP24-01, at 16.
In such a case, Tillamook states that these 10Us “would be entitled to retain the benefit of these
agreements.” 1d. However, according to Tillamook, “[w]hat the [Northwest Power Act]
categorically prohibits BPA from doing ... is recovering or retaining any portion of the costs of
the LRAs from its preference customers.” Id.

With respect to the 90-day statute of limitations, Tillamook acknowledges that “there were no
timely appeals filed with respect to the LRAs.” Id. at 4. However, Tillamook cites Blachly-Lane
Electric Cooperative Ass’n. v. U.S. Dept. of Energy, 79 Fed. Appx. 975 (9th Cir. 2003)
(“Blachly-Lane”), for the proposition that “BPA’s ratemaking treatment of the LRAs through
this proceeding is not time-barred even though BPA’s original decision to execute the LRAS may
be.” Id. at 17. Inits Brief on Exceptions, Cowlitz cites Blachly-Lane for a similar proposition,
but adds that “the issue in this case is how much REP benefits BPA may recover in rates to
preference customers, and that question turns in part on whether the LRAs were lawful, not on
whether they were timely challenged.” Cowlitz Br. Ex., WP-07-R-CO-01, at 39.

At the outset, it is important to note that the Court’s opinions do not address the issues of the
validity of the LRAs themselves or the appropriate rate treatment of the LRAs. Similarly,
neither the LRAs themselves nor BPA’s rate determinations under the LRAS have been
specifically remanded to BPA. Although the Court stated that, on remand, “BPA could
determine that our prior opinions undermined the entire 2001 LRAs,” the Court also noted that
“BPA may have other options” and expressed “no judgment on the merits of BPA’s options.”
Snohomish, 506 F.3d at 1155. As explained in section 8.2 above, regarding the validity of the
LRAs, BPA believes the Court’s remand provides BPA considerable discretion to determine the
appropriate treatment of the LRAs.

BPA does not agree with Tillamook that “the question of whether the LRASs are lawful or
unlawful has no relevance to the applicability of the Section 7(b)(2) rate ceiling.” Tillamook Br.,
WP-07-B-JP24-01, at 2. In Golden NW, the Court held that BPA improperly allocated costs of
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the 2000 REP Settlement Agreements to preference customers’ rates after the Court held in PGE
that the agreements themselves were invalid. Indeed, in Golden NW, the Court stated that “[o]ur
holding in Portland General Electric is dispositive.” Golden NW, 501 F.3d at 1048. Therefore,
BPA believes the validity of the underlying contracts is far from irrelevant and is an important
consideration in determining the propriety of the rate treatment of the LRAs. Indeed, Cowlitz
appears to agree with BPA on this point, stating that the issue of the appropriate rate treatment of
the LRASs “turns in part on whether the LRAs were lawful.” Cowlitz Br. Ex., WP-07-R-CO-01,
at 39.

In the instant case, the validity of the LRAs bears directly on the question of whether the
payments to PacifiCorp and Puget under the LRAs should continue to be treated as “protected.”
The reason is that if the LRASs are treated as valid contracts, then it necessarily follows that
PacifiCorp and Puget have the right to retain the payments they received under those agreements.
If the LRAS are treated as invalid, then such payments are more likely subject to refund.

As explained in section 8.2, BPA has decided that the LRAs should be treated as valid and
binding agreements. In the LRAs, PacifiCorp and Puget agreed to forgo all power deliveries
they were entitled to receive for FY 2002-2006 and, in exchange, they accepted financial
payments from BPA that were less than the fair market value of the power they gave up. These
agreements have now been fully performed, and all of BPA’s customers, including preference
customers, received substantial benefits from these agreements because, as previously explained,
the LRAs contributed substantially to reducing a BPA rate increase from 250 percent to

46 percent.

BPA believes that attempting to recover these payments from PacifiCorp and Puget would
deprive these 10Us of the benefit of their bargain, arguably placing BPA in breach of contract
and running afoul of BPA’s statutory obligations to treat its contracts as “binding in accordance
with their terms.” 16 U.S.C. 8 832d(a). Therefore, because BPA has decided the LRAs are valid
and binding contracts, BPA should treat the payments to PacifiCorp and Puget under the LRAs
as “protected” payments that these utilities are entitled to retain.

It is worth noting that Tillamook appears to agree with BPA on this point. Tillamook states that
“BPA may choose to continue to honor the validity of its LRAS” and if BPA does, “there would
be no reason for BPA to recover such payments from PacifiCorp and Puget Sound Energy
through its Lookback Amount.” Tillamook Br., WP-07-B-JP24-01, at 16. In such a case,
Tillamook states that these 10Us “would be entitled to retain the benefit of these agreements.”
Id.

B. BPA’s Rate Treatment of the LRAs Further Demonstrates That They Were Part of
an Independent Benefit or Program That Was Never Challenged

1. The Applicability of Section 9(e)(5) of the NPA

Tillamook argues that the Northwest Power Act “categorically prohibits” BPA from “recovering
or retaining any portion of the costs of the LRAs from its preference customers.” Tillamook Br.,
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WP-07-B-JP24-01, at 16. This conclusion stems from the premise of Tillamook’s argument that
“the LRA payments were REP benefits,” and BPA cannot allocate any REP costs to preference
customers’ rates. Id. at 11-12; Tillamook Br. Ex., WP-07-R-JP24-01, at 3. WPAG and PPC, in
their Briefs on Exceptions, contend that BPA, by treating the costs of the LRASs as “protected”
payments and allocating such costs to preference customers’ rates, is repeating the same mistakes
the Court found unlawful in GNA. WPAG Br. Ex., WP-07-R-WA-01, at 17; PPC Br. Ex.,
WP-07-R-PP-01, at 23. However, before turning to the merits of these arguments, a threshold
issue that pertains to jurisdiction must be addressed: no petitions for review were ever filed
challenging either the LRAs themselves or BPA’s decision to allocate the costs of the LRAS to
preference customers’ rates. Because BPA’s decision to allocate the costs of the LRAS to
preference customers’ rates was made in the context of BPA’s WP-02 rate proceeding, the
90-day statute of limitations to challenge BPA’s rate treatment of the LRAS has long since
expired.

Section 9(e)(5) of the Northwest Power Act contains a 90-day statute of limitations to challenge
final actions or the implementation of final actions taken by BPA. 16 U.S.C. § 839f(e)(5). If
such challenges are not filed within the 90-day time frame, they are “barred.” Id. As explained
in section 8.2, above, although the LRAs were final actions subject to challenge by the filing of a
timely petition for review, no such petitions were ever filed. Public Utility District No. 1 of
Grays Harbor, Wash. v. Bonneville Power Admin., 250 Fed. Appx. 820 (9th Cir. 2007). Indeed,
Tillamook concedes that “there were no timely appeals filed with respect to the LRAs.”
Tillamook Br., WP-07-B-JP24-01, at 4.

Tillamook attempts to distinguish between challenges to BPA’s contract decisions and
challenges to BPA’s rate decisions, arguing “the fact that the LRA contracts themselves may not
be challenged does not insulate BPA from judicial scrutiny of its rate-making treatment of
them.” Id. at 17. In support of this proposition, Tillamook cites Blachly-Lane. Cowlitz, APAC
and WPAG raise similar arguments. Cowlitz Br., WP-07-B-C0O-01, at 56-57; APAC Br.,
WP-07-B-AP-01, at 24; WPAG Br. Ex., WP-07-R-WA-01, at 15-16; Cowlitz Br. Ex.,
WP-07-R-CO-01 at 39. Although Tillamook acknowledges that no timely petitions for review
were ever filed challenging the LRAs themselves, Tillamook fails to acknowledge that no timely
petitions for review were ever filed challenging BPA'’s rate treatment of the LRAs as well. BPA
believes that its rate treatment of the LRAS is insulated from judicial scrutiny for the same
reasons and to the same extent that the LRAs themselves are insulated from judicial scrutiny.

For this reason, BPA believes Blachly-Lane is inapposite. Regardless of whether a party
challenges a BPA contract determination or a BPA rate determination, a petition for review must
be filed within 90 days of the date of the final action. In this case, no timely petitions for review
were ever filed challenging either the LRAs themselves or BPA'’s rate treatment of the LRAS.
Tillamook acknowledges that “[a]s with the REP Settlement Agreements, BPA charged these
costs [of the LRAS] to its preference customers through its FY 2002-2006 rates,” which were
under review in Golden NW. Id. at 4. Given that BPA’s rate decisions with respect to BPA’s
FY 2002-2006 wholesale power rates became a final action subject to review on October 17,
2003, and none of the numerous petitions for review filed in that case challenged BPA'’s rate
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treatment of the LRAsS, the 90-day statute of limitations has run, and judicial review of these rate
determinations is barred. 16 U.S.C. § 839f(e)(5). Golden NW, 501 F.3d at 1043.

In their Briefs on Exceptions, numerous preference customers disagree with BPA’s position
regarding the application of the 90-day statute of limitations. Cowlitz contends that “[t]here can
be no question that challenges to the WP-02 rates were timely filed and are still pending and that
the statute of limitations on the WP-07 rates has not run.” Cowlitz Br. Ex., WP-07-R-CO-01 at
39. Tillamook, APAC and WPAG are generally in accord. Tillamook Br. Ex.,
WP-07-R-JP24-01, at 7; APAC Br. Ex., WP-07-R-AP-01, at 5-6; WPAG Br. Ex.,
WP-07-R-WA-01, at 15-17.

BPA does not agree with these arguments. Although BPA believes it has considerable discretion
to fashion a remedy under the remand order, BPA’s discretion is not boundless. BPA does not
believe it has the latitude to breathe new life into either contract challenges that are time-barred
or challenges to rate matters that were based on those contracts and never raised. BPA believes
the remand cannot be used as a vehicle for parties to resurrect arguments they should reasonably
have raised, but chose not to. If such arguments could be presented anew, then the 90-day
jurisdictional bar would, for all intents and purposes, be eviscerated. In BPA’s opinion, those
BPA decisions that were challenged by the parties as part of their initial challenge to BPA’s
WP-02 power rates (including BPA’s supplemental power rates) and that are implicated by the
remand order are subject to reconsideration under the remand, as are all issues that were covered
by the now-invalidated settlement agreements. However, BPA believes that those issues that
were never raised, and reasonably should have been raised, are time barred.

The failure of preference customers to challenge both the LRAs themselves and BPA’s rate
treatment of the LRAs in the WP-02 rate proceeding stands in stark contrast to their actions with
respect to the 2000 REP Settlement Agreements. In PGE, preference customers filed timely
petitions for review challenging the 2000 REP Settlement Agreements, and in Golden NW,
preference customers filed timely petitions for review challenging BPA’s rate treatment of the
2000 REP Settlement Agreements. In contrast, no petitions for review were filed challenging the
LRAs themselves or BPA'’s rate treatment of the LRAs. The most likely reason no petitions
were filed is that, at the time, preference customers generally supported the LRAs due to the
substantial rate benefits they received from these agreements. However, regardless of the reason
the bottom line is the same: because the LRAS themselves, and BPA’s rate decisions respecting
the LRAS, were not challenged on a timely basis, such challenges are barred, and the LRAs and
BPA'’s rate decisions respecting the LRAs should be treated as presumptively valid.

The 10Us concur with BPA'’s position and contend that “[t]he validity of the ‘LRAs’ and
payments thereunder were not timely challenged and cannot be included in any Lookback
analysis.” 10U Br., WP-07-B-JP6-01, at 11. CUB comments that “[Staff’s proposal] to honor
the LRA payments (other than those made pursuant to the Risk Reduction Discount provision)
made by BPA to PacifiCorp and Puget Sound Energy by excluding them from the Lookback
calculation is consistent with the Ninth Circuit’s rulings.” CUB Br., WP-07-B-CU-01, at 16.
WUTC and the 10Us are in accord. 10U Br., WP-07-B-JP6-01, at 11-13; WUTC Br.,
WP-07-B-WU-01, at 19-21.
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The 10Us assert that “no party filed a timely petition for review of the 2001 LRAs,” and the
Ninth Circuit dismissed an untimely challenge to the LRAs for lack of jurisdiction in Snohomish.
I0U Br., WP-07B-JP6-01, at 12. Therefore, the IOUs contend that “the propriety of the LRAS
aside from any reduction of risk discount provision was not remanded to BPA and is not properly
before BPA in this or any other proceeding.” Id. at 13. The I0Us, CUB, and WUTC agree that
it is fully consistent with Snohomish to recognize the continued validity of the LRAS separate
and apart from the reduction of risk discount provision. CUB Br., WP-07-B-CU-01, at 15-16;
WUTC Br., WP-07-B-WU-01, at 19-21. WUTC contends that BPA should “continue to honor
these contracts” and that “BPA’s treatment of the LRAS rests on firm legal grounds.” WUTC
Br., WP-07-B-WU-01, at 20.

2. BPA’s Rate Treatment of the LRAs.

The failure of preference customers to challenge both the LRAs and BPA’s rate determinations
with respect to the LRAs in the WP-02 rate proceeding (as well as in PGE and GNW) is
significant not only from a jurisdictional perspective, but also from a substantive perspective.
The preference customers’ arguments to exclude LRA costs from their rates focus predominantly
on the financial nexus between the LRAs and the 2000 REP Settlement Agreements — a nexus
BPA does not deny. However, preference customers’ arguments take that nexus too far and
disregard the substantial differences between the 2000 REP Settlement Agreements and the
LRAs, and in particular, the differences between BPA’s rate treatment of the 2000 REP
Settlement Agreements and BPA'’s rate treatment of the LRAs. As explained below, these
differences are important because they further demonstrate why the LRASs are part of an
independent benefit or program within the meaning of Snohomish.

For ratemaking purposes, the LRAS were not treated the same as the 2000 REP Settlement
Agreements. Rather, because the LRAs were part of BPA’s Load Reduction Program, they were
treated in the same fashion as all other BPA load reduction agreements (e.g., those with the DSlIs
and preference customers) as well as all other BPA augmentation purchases to meet load under
the Load Reduction Program. Whereas BPA allocated the costs of the 2000 REP Settlement
Agreements to preference customers’ rates through the application of section 7(g) of the
Northwest Power Act, the costs of LRAs with PacifiCorp and Puget were augmentation expenses
that were recovered through the Load-Based Cost Recovery Adjustment Clause (“LB CRAC”).

In Golden NW, the Court rejected BPA'’s classification of the 2000 REP Settlement Agreements
as an ordinary cost of doing business that could be recovered under section 7(g). Golden NW,
501 F.3d at 1048. However, the rate mechanisms used by BPA to recover and allocate costs
under the LB CRAC were significantly different than the rate mechanisms used by BPA to
allocate and recover costs of the 2000 REP Settlement Agreements under section 7(g). These
differences stem from the purposes the LB CRAC was intended to serve.

The LB CRAC was developed in the context of BPA’s WP-02 Supplemental Rate Proposal
as a risk mitigation measure to respond to the need to acquire additional power for system
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augmentation when BPA load was increasing and power prices were escalating. In BPA’s
WP-02 Supplemental ROD, BPA explained why its supplemental rate proposal was necessary:

By August 2000, however, it was clear that extraordinary changes were occurring
in the wholesale electricity market, which threatened to overwhelm the cost
recovery capability of BPA’s initial rate proposal. The Supplemental Proposal
has been designed to recover the incremental costs and to mitigate the incremental
risks brought about by the upheaval in the west coast electricity market, while
leaving intact the May Proposal and its ability to recover the costs BPA was
facing at the time the May Proposal was developed.

2002 Supplemental Record of Decision, WP-02-A-09, at 2.5.

BPA addressed this cost recovery problem by amending the risk mitigation tools contained in
BPA’s WP-02 Final Proposal and developing a three-component CRAC. Id. at 2-6. See also
Industrial Customers of NW Utilities v. Bonneville Power Admin., 408 F.3d 638, 642

(9th Cir. 2005) (discussing each of the three CRACSs). The three-component CRAC is comprised
of the Load-Based (LB) CRAC, the Financial-Based (FB) CRAC, and the Safety Net (SN)
CRAC. BPA’s customers, including preference customers, generally supported BPA’s adoption
of the three CRACs because they enabled BPA to keep its base rates lower while providing BPA
the ability to recover costs in a relatively expeditious fashion should any of the events
contemplated by the CRACs transpire.

The LB CRAC provides BPA the necessary tools to recover increased costs that result from
augmenting the system with power purchases to meet increased load. 2002 Supplemental
Record of Decision, WP-02-A-09, at 2:6; 4-2. There was never any doubt that the LB CRAC
would be used to recover “buy-down” costs incurred under BPA’s Load Reduction Program. In
the Supplemental ROD, BPA stated that the amount of load augmentation BPA would need to
acquire may ultimately be reduced by buying down loads, “in which case the costs of the
buy-downs will be collected through the LB CRAC...” Id. at 2.6. The LB CRAC was
incorporated into BPA’s Supplemental General Rate Schedule Provisions (GRSPs) and
contained a detailed formula and set of procedures to be followed to establish costs to be
recovered under the LB CRAC. 2002 Rate Schedules and GRSPs, WP-02-A-09, Appendix, at 3.
One component of the LB CRAC formula included the “BUYDOWN,” which was defined as
“the costs that BPA incurs to reduce or eliminate its contractual obligations to deliver firm power
to regional customers...” Id. at 3, 9.

The costs incurred under the LB CRAC were recovered through a percentage adjustment to base
rates in the form of a surcharge. To determine the actual LB CRAC adjustment, the LB CRAC
was subject to recalculation every six months. Id. at 9. BPA conducted workshops with
customers in a public process to establish the LB CRAC percentages that applied to each
six-month period. Id. at 9. Documents developed and distributed during the course of LB
CRAC workshops identified the costs of all load reduction agreements under BPA’s Load
Reduction Program as being recovered through the LB CRAC. See http://www.bpa.gov/
Power/psp/rates/implementation/LB_CRAC_Final_Results_Revision2.pdf.
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Notably, none of the rate procedures or formulas described above with respect to the allocation
and recovery of costs under the LB CRAC have corollaries under section 7(g) of the Northwest
Power Act. On the contrary, all of these procedures and formulas were unique to the LB CRAC
and reflected material differences between BPA’s rate treatment of the LRAS under the LB
CRAC, and BPA'’s rate treatment of the 2000 REP Settlement Agreements under section 7(g) of
the Act. Because neither the LRAs themselves nor BPA’s rate decisions under the LRAS were
challenged, none of these differences were addressed in PGE and Golden NW. Nevertheless, due
to these differences, it may well be that the Court’s rationale in PGE and Golden NW with
respect to the allocation of costs to preference customers’ rates under sections 7(g) and 7(b)(2) of
the Act would not apply with equal force to BPA'’s allocation of augmentation expenses to
preference customers’ rates under the LRAs and LB CRAC.

Cowlitz, in its Brief on Exceptions, argues that the fact that the costs of the LRAS were
recovered through the application of the LB CRAC rather than through section 7(g) of the NPA,
is “irrelevant” because this is just a rate design issue. Cowlitz Br. Ex., WP-07-R-CO-01 at 42.
WPAG concurs. WPAG Br. Ex., WP-07-R-WA-01, at 15-17. However, the vast majority of
arguments against BPA allocating costs of the LRASs to preference customers’ rates are based on
the premise that costs incurred under the LRASs are nothing more than costs of the REP
Settlement Agreements. As demonstrated, that premise is not accurate. Although LRA costs
may be related to and derive from REP Settlement Agreement costs, they are nonetheless
augmentation expenses that, for ratemaking purposes, were not treated as costs of the REP
Settlement Agreements under section 7(g) of the NPA. Rather, they were treated the same as all
other augmentation expenses under BPA’s Load Reduction Program in the LB CRAC. Asa
result, BPA’s allocation of costs of the LRAs through the LB CRAC is significantly different
than BPA'’s allocation of costs in the 2000 REP Settlement Agreements under section 7(g) of the
NPA.

Moreover, as explained in section 8.2, above, BPA believes the LRAs with PacifiCorp and
Puget, as an integral component of BPA’s Load Reduction Program, were part of an
“independent benefit or program” within the meaning of Snohomish. BPA’s rate treatment of the
LRAs and BPA’s decision to treat the LRAS in precisely the same manner as BPA’s rate
treatment of all other load reduction agreements and augmentation purchases through the LB
CRAC further solidifies this conclusion.

Tillamook, in its Brief on Exceptions, contends that BPA’s arguments regarding the LRAs are
based on attempts by BPA to “disavow the LRAs as a component off [sic] the REP benefits,” are
“directly contradicted by numerous other statements made by BPA concerning the LRA
payments,” and is a “sudden reversal” of BPA’s position. Tillamook Br. Ex., WP-07-R-JP24-01,
at 4-5. BPA believes Tillamook either misunderstands or mischaracterizes BPA’s position. To
be clear, BPA does not disavow any statements made in testimony and does not believe its
position is either a reversal or a contradiction of prior statements, positions or testimony. On the
contrary, BPA has expressly stated that it recognizes and does not deny the nexus between the
financial component of the LRAs and the 2000 REP Settlement Agreements. However, what
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BPA does not agree with is parties’ arguments that the LRAs and 2000 REP Settlement
Agreements are, for all intents and purposes, one and the same.

For instance, Tillamook states that “BPA has conceded that the LRA payments were nothing
more than a form of REP benefit paid to PacifiCorp and Puget Sound Energy.” Tillamook Br.
Ex., WP-07-R-JP24-01, at 3 (emphasis added). This statement is inaccurate. As BPA has
explained, the LRAs are much more than “a form of REP benefit” because they were part and
parcel of a much broader program, that is, the Load Reduction Program, and were treated as such
for all purposes, including ratemaking purposes. This is not a matter of BPA disavowing
anything, but rather accurately describing the nature of the LRAs and putting these agreements in
their proper perspective.

Similarly, Tillamook argues that BPA'’s position in the Draft ROD on its rate treatment of the
LRAs is a “post-hoc rationalization.” Tillamook Br. Ex., WP-07-R-JP24-01, at 3, 5. However,
there is nothing “post-hoc” about BPA explaining the basis for its disagreements with positions
taken by the parties in their Initial Briefs. In the Draft ROD, BPA responded to arguments raised
in the parties’ Initial Briefs with citations to the record. As noted, many of the parties’ briefs
readily acknowledge the similarities between the LRASs and the 2000 REP Settlement
Agreements but ignore the substantial differences between these agreements. It is incumbent on
BPA in the Draft ROD, as well as Final ROD, to set forth BPA’s reasons and rationale for
accepting or rejecting arguments raised in the parties’ briefs, and to explain BPA’s rationale for
taking a particular course of action.

Lastly, BPA believes it is important to keep the scope of BPA’s Lookback analysis and the
Court’s remand in perspective. In PGE and Golden NW, the Court set aside the 2000 REP
Settlement Agreements and BPA’s allocation of the costs of the 2000 REP Settlement
Agreements to preference customers’ rates. The Court then remanded BPA’s WP-02 rates to
BPA “to set rates in accordance with this opinion.” Golden NW, 501 F.3d at 1053. In
Snohomish, the Court identified various options available to BPA on remand without expressing
any opinion on the merits of these options. 506 F.3d at 1155. BPA determined that, through the
Lookback analysis, BPA would attempt to remedy the injury sustained by preference customers
that resulted from the invalidated agreements.

However, BPA does not believe the Court’s opinions call for BPA to take the next step and
unilaterally declare the LRAs invalid or, if not expressly declaring them invalid, treat them as
invalid by setting aside BPA’s rate determinations under the LRAs. As explained previously,
although preference customers had multiple opportunities to file petitions for review challenging
the LRAs themselves or BPA’s rate determinations under the LRAsS, they chose not to.
Regardless of their reasons, BPA believes it has no authority to unravel, seven years
after-the-fact, the substantial benefits all of BPA’s customers, including preference customers,
received under BPA’s Load Reduction Program in response to the 2001 West Coast energy
crisis. In the absence of clear and express directives from the Court, BPA will treat the LRAS
with Puget and PacifiCorp as valid and binding agreements, exclude the costs of the LRAS from
the Lookback Amounts, and not reverse the allocation of the costs of the LRAs to preference
customers’ rates under the LB CRAC.
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Decision

BPA will exclude costs of the LRAs from the Lookback Amounts and not reverse the allocation of
the costs of the LRASs to preference customers’ rates.

8.6 Inclusion of Simplified CRAC in Post-Processor

Issue 1

Whether BPA’s proposal to apply a Cost Recovery Adjustment Clause (CRAC) to the PF
Exchange rate to establish the reconstructed REP benefits is arbitrary.

Parties’ Positions

CUB argues that BPA should consider all of the consequences and not pick and choose which
consequences to recognize when conducting the Lookback analysis. CUB Br., WP-07-B-CU-01,
at 10. CUB concludes that the Lookback is not an accurate reflection of the benefits the IOUs
would have received in the absence of the REP Settlement Agreements. Id. CUB argues that
BPA should not have used actual revenues, net secondary revenues, and other revenue credits to
establish the simplified CRAC in the Post-Processor model. 1d. at 11. Furthermore, CUB states
that BPA lacks the authority to apply this simplified CRAC now since it is not certain BPA
would have applied CRACSs on a going-forward basis. Id.

BPA Staff’s Position

BPA Staff considers it reasonable and appropriate to calculate a CRAC to apply to the PF
Exchange rate to establish the reconstructed REP benefits in the absence of the REP Settlement
Agreements. Ingram, et al., WP-07-E-BPA-58, at 15. Staff considers it appropriate to use actual
revenues, net secondary revenues, and other revenue credits to establish the CRAC to apply to
the PF Exchange rate in the Lookback analysis for purposes of establishing the REP benefits in
the absence of the REP settlements. Id. at 16-18.

Evaluation of Positions

The overriding purpose of the Lookback analysis is to respond to the Court’s rulings by
calculating the overcharges to the COUs resulting from the invalid REP Settlement Agreements.
Bliven, et al., WP-07-E-BPA-52, at 18. In order to accomplish this purpose, and assuming that
the 10Us would have signed RPSAs in the absence of the REP Settlement Agreements, BPA
needs to establish the REP benefits that the IOUs would have then received. Id. at 11-12. A key
component of the calculation of these “reconstructed benefits” is the PF Exchange rate, as well
as any CRACs that would have applied to them. Burns, et al., WP-07-E-BPA-53, at 2.
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CUB first argues that BPA must consider all consequences of not settling the REP, and not just
the ones it chooses. CUB Br., WP-07-B-CU-01, at 10. CUB, however, fails to explain what
consequences Staff purposely has left out. In fact, BPA took the Ninth Circuit’s remand to mean
that it needed to establish the PF Exchange rate for FY 2002-2006 and to use that PF Exchange
rate, the ASCs, and the exchange loads of the 10Us in order to establish the REP benefits they
would have received in the absence of the REP Settlement Agreements. Burns, et al.,
WP-07-E-BPA-53, at 2; Ingram, et al., WP-07-E-BPA-58, at 18. This reconstructed PF
Exchange rate is a critical component to determining the amount of REP settlement costs
improperly included in preference customer rates.

CUB notes that BPA assumed that actual revenues, secondary revenues, and other revenue
credits would be the same under the Lookback as actually occurred. CUB Br., WP-07-B-CU-01,
at 11. Thus, the only revenues BPA is changing in the Lookback analysis are the revenues from
the Lookback rates. 1d. CUB argues that BPA’s assumption is not realistic and that assuming
that changes in price will affect changes in other variables, such as demand and revenue, in some
circumstances but not in others is arbitrary. Id. Without further information from CUB, BPA
does not understand what changes in other variables CUB considers appropriate that BPA has
missed.

CUB concludes that it is not certain that BPA would have run the CRACs on a going-forward
basis had the REP Settlement Agreements not occurred. Id. Therefore, CUB argues that BPA
lacks the authority to run CRACs now when rerunning the rate case. Id.

CUB misconstrues Staff’s approach. Staff’s approach requires that the PF Exchange rate and
associated CRAC reflect only those costs and revenues that would have changed in the absence
of the REP Settlement Agreements. Ingram, et al., WP-07-E-BPA-58, at 16-17. Staff did not
propose the CRAC as a risk mitigation tool that would have been included in rates instead of the
three CRACSs that were actually used. Staff did not propose that the way the CRAC was used
would have been the way a CRAC would have played out under actual circumstances. Rather,
Staff proposed the single, simplified CRAC as a method to filter out unintended cost and revenue
changes that were unrelated to the REP settlements.

CUB argues that BPA'’s use of the actual net secondary revenues, the actual surplus contract
revenues, and the actual other revenue credits that were actually collected in the FY 2002-2006
time period is unrealistic. CUB Br., WP-07-B-CU-01, at 11.

However, CUB provides no suggestion as to how BPA could have made a more realistic estimate
of the actual revenues received other than what BPA did, which was to use the actual revenues it
received to establish each year’s CRAC in the absence of the REP settlements. BPA fails to
understand how CUB can believe that the “real” revenues collected over the FY 2002-2006 time
period can be deemed “unrealistic.” The revenues in question are tied in large part to actual
weather and market conditions. The historical FY 2002-2006 weather and market conditions
would not have likely changed if BPA conducted a traditional REP rather than the REP
settlement. Therefore, BPA’s assumption that revenues tied to the historical weather and market
conditions would not change is reasonable.
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Staff reasonably assumed that net secondary revenues and other revenue credits would have been
the same in the absence of the REP settlements as actually occurred with the settlements.
Therefore, the only revenues that should be allowed to change in the Lookback analysis would
be the revenues from Lookback rates. Ingram, et al., WP-07-E-BPA-58, at 16. Therefore, it is
reasonable that if the Lookback rates themselves are insufficient to recover the actual rate period
costs, BPA would have utilized a CRAC mechanism to avoid a revenue over or underrecovery.
Id.

The Post-Processor model computes annual revenue targets for FY 2002-2008 by replacing the
costs of the REP settlements with the costs of the traditional REP as the only change to actual
revenues. Id. at 15. The model then determines if the Lookback rates would have recovered the
adjusted revenue targets. Id. If, in any year, the revenues under Lookback rates are not equal to
the adjusted revenue target, the model will calculate an annual CRAC that is sized to adjust for
the difference. 1d. The annual CRAC adjusts the annual revenue recovery by increasing or
decreasing both the PF Preference and PF Exchange rates, thereby changing the PF Preference
revenue and changing the net cost of the REP. The sum of the changed revenues and the
changed net REP costs equals the annual revenue target. Id.

What CUB’s argument misses is that the Lookback analysis is quantifying the amount of REP
settlement benefits improperly included in rates to preference customers. The Post-Processor
CRAC is an important component of the determination. If the CRAC is removed from the
determination, then other elements will be included in the determination of the overcharges to
preference customers. As CUB rightly points out, there are many effects that occur once rates
are established, some caused by the rates themselves. Changing weather and streamflow
conditions have a large impact on BPA’s revenues, as do market prices for secondary sales.
Forecast error is a normal part of ratemaking. But all rates bear a proportionate share of forecast
error when setting forward-looking rates. In this proceeding, BPA is calculating the overcharges
to preference customers by isolating the effects of the REP settlements. The Post-Processor
CRAC is a necessary element to screen out unintended cost and revenue changes that are
unrelated to the REP settlements. Without this step, the Lookback Amounts may reflect other
factors, such as the difference between actual costs and forecast costs used to set rates.

Decision

BPA properly calculated the Lookback Amounts. In that process, it properly applied a simplified
CRAC to a reconstituted PF Exchange rate to establish reconstructed REP benefits in the
absence of the REP Settlement Agreements. It is not necessary to determine if this is the kind of
CRAC that BPA would have adopted in the absence of REP settlements.
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Issue 2

Whether the value of the firm power sold to PGE at the Residential Load (RL) rate during
FY 2002-2006 should be established based on the benefits paid to PGE consumers, as
established by PGE in consultation with the OPUC.

Parties’ Positions

When calculating the REP settlement benefits paid to PGE for FY 2002-2006, the OPUC argues
that BPA should value the firm power sold to PGE at the RL rate based on the cost of the power
to BPA. OPUC Br., WP-07-PU-B-02, at 14. In particular, the OPUC notes that using BPA’s
average cost of augmentation, as proposed by BPA Staff in rebuttal testimony, would be a
reasonable approach. Id. PGE supports Staff’s rebuttal proposal to use the average cost of
augmentation if BPA rejects the IOUs’ positions on the Lookback in general. 10U Br.,
WP-07-B-JP6-01, at 159.

BPA Staff’s Position

BPA Staff first proposed to value the RL sale to PGE based on the value that PGE and the OPUC
ascribed to the sale for the purpose of determining the REP credit to place on residential and
small farm consumer bills. Marks, et al., WP-07-E-BPA-62, at 4. In rebuttal testimony, in
response to the OPUC’s direct case, Staff proposed to value the RL sale to PGE for

FY 2002-2006 at BPA’s average cost of augmentation. Forman, et al., WP-07-E-BPA-76, at 50.
Staff took this position because it best captured the cost of the RL sale that was included in the
PF Preference rates for FY 2002-2006 for this component of the REP settlement benefits paid to
PGE. Id. BPA staff also expressed a willingness to consider other valuations. Forman, et al.,
WP-07-E-BPA-76, at 49.

Evaluation of Positions

The REP Settlement Agreements signed by the region’s six IO0Us implemented the Power
Subscription Strategy and ROD and included two components: a 1,000 aMW power sale and
900 aMW of financial benefits. Burns, et al., WP-07-E-BPA-53, at 4. The power sold to the
I0Us under the REP Settlement Agreements was charged at BPA’s RL rate. PGE was the only
I0U that opted to retain the power sale portion of its REP Settlement Agreement as an actual
delivery of power. PGE purchased 232 aMW in FY 2002 and 258 aMW annually for

FY 2003-2006. Marks, et al., WP-07-E-BPA-62, at 3. Two other I0Us sold their RL power
back to BPA through Load Reduction Agreements (Bliven, et al., WP-07-E-BPA-52, at 10),
while the other three IOUs monetized their part of the 1,000 aMW power sale at the beginning of
FY 2002 pursuant to an option in the agreement.

At the time BPA signed the REP Settlement Agreements, and in conjunction with the signing of
the Subscription contracts by the public utilities, BPA found itself in the midst of the West Coast
energy crisis, a very volatile and complex time. Burns, et al., WP-07-E-BPA-53, at 4. During
this time, BPA'’s total load-serving obligation ended up more than 3,000 aMW above the level of
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the firm output of the FCRPS. Bliven, et al., WP-07-E-BPA-52, at 9. As a result, BPA bought
down some loads and also made a number of market purchases. These load buy-downs and
purchases in combination are referred to as augmentation.

In order to complete its multi-step approach to calculating PGE’s Lookback Amount for

FY 2002-2006, BPA needed to establish the value of the power it sold to PGE at the RL rate.
Marks, et al., WP-07-E-BPA-62, at 4. Different valuation methods have been proposed and
debated in the different phases of this Supplemental proceeding.

Staff first proposed a valuation of the firm power sold to PGE at the RL rate based on the
formula that PGE used when monetizing the power it received from BPA into a REP credit on
the bills of its residential and small farm customers. Marks, et al., WP-07-E-BPA-62, at 4. This
approach seemed reasonable because it measured the actual REP settlement benefits that PGE’s
residential and small farm customers received, which is an important component of the
determination of any overpayments. Id. Also, PGE’s valuation of the RL sale was an amount
certified by PGE in its certification statements. Id. Staff considered this valuation methodology
to be reasonable because, ultimately, any overpayments received by the residential and small
farm customers would also be recovered from them. Id.

In its direct case, the OPUC had objected to this valuation method because the benefit that PGE
passed to its residential and small farm ratepayers was not necessarily connected or related to the
amount that was recovered from preference customers through the PF Preference rate. Hellman
and McGovern, WP-07-E-PU-01, at 11. Therefore, the amount paid to PGE consumers is not
relevant to calculating any overcharges to the COUs. Id. The OPUC then proposed a
mark-to-market approach in its testimony that was based on the monthly Mid-C prices for

FY 2002-2006. Id.

Staff granted that the OPUC had a fair point, and presented three alternative methods for valuing
the RL sale: (1) BPA’s approach from its initial testimony; (2) the OPUC’s mark-to-market
approach; and (3) a new, third approach based on BPA’s average cost of augmentation for

FY 2002-2006. Forman, et al., WP-07-E-BPA-76, at 51. Staff indicated that all three of these
approaches had merit, and they would be reviewed by the Administrator before making a
decision. Id. at 50.

The OPUC states its support for the methodology that Staff presented in rebuttal testimony that
valued the PGE RL sale using BPA'’s average cost of augmentation for FY 2002-06. OPUC Br.,
WP-07-B-PU-02, at 14. PGE also supports BPA’s use of the average cost of augmentation,
assuming arguendo that BPA must do a Lookback at all. 10U Br., WP-07-B-JP6-01, at 159.

BPA recognizes that each of the three approaches noted in the Staff rebuttal testimony has merit.
Staff committed to reviewing the proposed methods before making a recommendation to the
Administrator. Forman, et al., WP-07-E-BPA-76, at 50. Given that BPA’s paramount goal

in this rate proceeding is to establish the overcharges to the COUs (Bliven, et al.,
WP-07-E-BPA-52, at 18), the most appropriate approach to use is the one that best quantifies the
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cost of the RL sale that was charged through the PF-02 Preference rates paid by the COUs,
including the various CRACs.

BPA finds that the mark-to-market approach for valuing the RL sale as proposed by the OPUC
(Hellman and McGovern, WP-07-E-PU-01, at 11), best captures the cost of the RL power sale
included in the PF-02 Preference rates. Had BPA not needed to serve the RL power sale, it
would have made fewer market purchases at the margin in the same amounts as the RL sale, or
would have sold more at market prices; either way, the logic holds for using a mark-to-market
approach.

BPA has decided not to use the average cost of augmentation because it would result in an
underestimate of the value and a comparable underestimate of PGE’s Lookback Amount. The
average cost of augmentation accounts for all of BPA’s augmentation purchases at all prices and
is, by definition, less than the marginal purchase. Removing the RL sale from BPA’s obligation
to serve would not reduce BPA’s costs “on average” — it would reduce BPA’s market purchases
on the margin. If it were no longer served, the marginal purchase at market would be the cost
that no longer would have been recovered through the PF-02 Preference rates.

Furthermore, it is the overcharges in the PF-02 Preference rates that BPA is quantifying through
the comparison of REP settlement benefits paid with reconstructed REP benefits calculated in
the absence of the REP settlements. Bliven, et al., WP-07-E-BPA-52, at 12, 18. It is reasonable
to use a mark-to-market approach to valuing the RL power sale to PGE because BPA is
measuring the impact on the rates in the absence of the REP settlements, which means in the
absence of this one particular power sale. That is, BPA would have avoided a marginal market
purchase if it had not needed to serve the RL sale to PGE. This value is best represented by the
monthly Mid-C prices, which is the valuation methodology first proposed by the OPUC in its
direct case. Hellman and McGovern, WP-07-E-PU-01, at 11.

The market valuation approach has two other benefits as well. It is an objective approach to
valuing the PGE power sale. Attempts to assign specific BPA purchases to the PGE power sale
relegates BPA into second-guessing which purchases were for which purpose. Does PGE get the
first purchase? Or the most expensive purchase? The market valuation approach avoids those
pitfalls by assigning the power a marginal value. In addition, it is unclear whether Staff’s
rebuttal proposal properly accounted for the costs of power buybacks, such as the LRAs with
Puget Sound Energy and PacifiCorp. The power buyback costs were appropriately recognized as
a form of augmentation; in fact, the costs of the buybacks were recovered through the LB CRAC,
the cost recovery mechanism employed to recover the costs of augmentation in excess of
amounts included in base rates. While the power buybacks greatly relieved BPA’s need to
purchase power, the buyback costs may not have been properly included in Staff’s average cost
of augmentation. Excluding the cost of buybacks may understate the true cost of BPA’s
acquisitions to meet it load obligations. The market valuation approach avoids arguments about
whether or not Staff properly included buyback costs in the average cost of augmentation.
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Decision

BPA will value the sale to PGE at the RL rate in FY 2002-2006 using a mark-to-market
valuation approach that is based on monthly spot prices at Mid-C.

8.7 Treatment of Costs of Power Sales under the 2000 REP Settlement
Agreements
Issue 1

Whether power sales to the IOUs that occurred under the 2000 REP Settlement Agreements
should be treated as part of the REP settlement benefits.

Parties’ Positions

The WUTC argues that WPAG erred in calculating the amount of 2000 REP Settlement
Agreement costs that BPA allocated to preference customers’ rates; specifically, those connected
with the sale of power to the IOUs at the RL rate. WUTC Br., WP-07-B-WU-01, at 14. The
I0Us, in their Brief on Exceptions, states that the RL rate was not challenged in the Ninth Circuit
opinions, and BPA should not consider the RL power sales agreements invalid simply because
they were attached to the 2000 REP Settlement Agreements. 10U Br. Ex., at 9, WP-07-R-JP6-1.

BPA Staff’s Position

For purposes of the Lookback analysis, BPA Staff has included the value of both the power sales
and monetary benefits provided under the 2000 REP Settlement Agreements in the total REP
settlement benefits received by the IOUs. Marks, et al., WP-07-E-BPA-62, at 2.

Evaluation of Positions

The WUTC argues that WPAG erred in calculating the amount of 2000 REP Settlement
Agreement costs that BPA allocated to preference customers’ rates; specifically, those
connected with the sale of power to the I0Us at the RL rate. WUTC Br., WP-07-B-WU-01,

at 14. According to the WUTC, WPAG improperly claims that BPA allocated approximately
$143 million in annual REP Settlement Agreement costs to the preference customers’ PF rate
because “roughly $73 million of the Settlement’s economic benefit to the IOUs came, not from
residential exchange benefits, but from power sales entered into in connection with the
Settlement Agreements that were not deemed to be error by the Ninth Circuit.” 1d. WUTC
claims that these power sales were implemented through block power sales at a rate that
recovered “essentially all of its cost.” Id.

BPA does not agree with WPAG’s claim that the proper measure of REP Settlement benefits in
FY 2002-2006 is only $143 million per year. Rather, Staff appropriately started with an
accounting of all of the REP settlement benefits actually paid to the IOUs, which includes the
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eventual costs of the RL sales to the IOUs. Marks, et al., WP-07-E-BPA-62, at 2. As noted
elsewhere, only PGE took delivery of its portion of the 1,000 aMW of RL sales for the entire five
years. Other utilities either signed LRAS, or converted their portion of the 1,000 aMW to
financial payments. Staff’s proposal included the costs of the PGE portion of the power sales
referenced by WUTC in the total REP settlement benefits, and also included the financial
benefits of the converted power sales. Marks, et al., WP-07-E-BPA-62, at 2.

As stated in Staff’s testimony, the settlement benefits provided to the IOUs included a power
sale component and a monetary benefit component. Id. The power sales occurred under BPA’s
“RL” Agreement, which was executed for the sole purpose of providing the IOUs their benefits
under the 2000 REP Settlement Agreement. BPA believes it is largely immaterial that the Court
did not separately address this power sales component of the 2000 REP settlement benefits. As
BPA has explained in Chapter 2, the Court in PGE ruled that the 2000 REP Settlement
Agreements were invalid in their entirety. Therefore, BPA believes that the power sales that
occurred under the 2000 REP Settlement Agreements are within the scope of the Court’s opinion
and should be treated as invalid in BPA’s Lookback analysis.

WUTC’s argument raises the question of the treatment of the WP-02 forecast of REP settlement
costs as claimed by WPAG. This question is addressed in Chapter 2.

Lastly, the IOUs, in their Brief on Exceptions take issue with BPA’s position in the Draft ROD
that the RL agreements should be treated as invalid. According to the IOUs, BPA’s position
“ignores” the I0OUs’ argument that “the RL rate applicable to sales under those agreements was a
cost-based rate and recovered all or virtually all of BPA’s costs for providing the power for those
sales.” 10U Br. Ex., WP-07-R-JP6-01, at 9. The 10Us conclude that, because BPA did not
project any under-recovery in the WP-02 rates from the RL sales, “there is no rational basis for
including such sales in BPA’s Lookback analysis.” 1d.

The 10Us are correct in that the PF, RL, IP, and NR rates in WP-02 were established as
cost-based rates and that there was no forecasted under recovery of costs in WP-02. However,
the Lookback analysis is designed to revisit the FY 2002-06 rates assuming there were no IOU
REP Settlement monetary benefits or the sale of actual power to the IOUs under the RL rate.
Therefore, the net cost of those actual sales to the I0Us is a cost of the IOU REP Settlements that
was borne by the PF Preference class.

In the WP-02 rate case, the posted rates were set to recover all of the forecast power costs,
including all forecast system augmentation costs. The forecast of system augmentation costs was
determined by, among other things, the load/resource balance in each year, including the forecast
RL loads. Without those RL loads, the load/resource balance in each year would have been
different and the cost of system augmentation would also have been different. In standard BPA
ratemaking, system augmentation is defined as an FBS replacement, and BPA does not assign
specific FBS resources to specific customer loads. So, while technically the initial WP-02 rates
were projected to recover FBS costs in WP-02, had the RL load not existed, the FBS costs would
have been lower due to less system augmentation. If BPA had assumed that the cost of system
augmentation purchased in the market is higher than the average cost of other FBS resources, all
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rates served by the FBS would be lower if less of this expensive resource was needed.
Conversely, because the RL load existed in WP-02, more system augmentation was needed and
all rates served with FBS resources, mainly the PF Preference rate, were higher.

The Lookback Post-Processor model calculates what the CRACed rates would have been if the
REP had been implemented through the traditional REP rather than the IOU REP Settlement
Agreements. The Post-Processor puts the RL sale to PGE at the margin and determines the cost
difference with and without that load to determine the net cost of the RL sale. The net cost is
then added to the actual monetary benefits paid out in FY2002-06 to get a total cost of the IOU
REP Settlement to the PF Preference customer class.

Because the PF Preference rate in WP-02 would have arguably been lower without the RL loads,
it is appropriate to include the cost of serving the RL loads in the Lookback analysis.

Decision
BPA will not exclude the power sales component of the 2000 REP Settlement Agreements in the

determination of REP settlement benefits received by the IOUs.

8.8 Treatment of the C&RD and CRC in Determining Lookback Amounts

Issue 1

Whether the payments made to the IOUs pursuant to the Conservation and Renewable Discount
(C&RD) during FY 2002-2006 and the Conservation Rate Credit (CRC) in FY 2007-2008 should
be counted as REP settlement benefits for the purpose of calculating each utility’s Lookback
Amount.

Parties’ Positions

The OPUC argues BPA should exclude the payments made to the I0Us under the C&RD and the
CRC from the calculation of each utility’s REP settlement benefits for the purpose of the
Lookback analysis because BPA relied on the resulting conservation acquired by the I0Us to
meet BPA’s conservation targets. OPUC Br., WP-07-B-PU-02, at 15. The OPUC argues that it
is inequitable for BPA to require I0Us to return the monies associated with the C&RD and CRC
by including these amounts in the utilities’ Lookback Amounts, but retain the benefit that BPA
obtained from these payments. Id.

The 10Us also oppose the inclusion of payments under the C&RD and the CRC as REP
settlement benefits for the same reasons cited by the OPUC, as well as for the fact that these
payments were not included in the REP credits that the residential and small farm customers
received on their bills. 10U Br., WP-07-B-JP6-01, at 192; IOU Br. Ex., WP-07-R-JP6-01, at 11.
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BPA Staff’s Position

BPA Staff proposes that the C&RD and CRC monies be included in the total REP settlement
benefits paid, or that would have been paid, to the IOUs. Marks, et al., WP-07-E-BPA-62, at 3.
Staff considers this as appropriate for two reasons. First, while it is true that BPA counted the
conservation acquired via the C&RD toward its conservation target for FY 2002-2006, the
conservation target would have been achieved without the conservation acquired by the 10Us.
Forman, et al., WP-07-E-BPA-76, at 76. Second, it is apparent from the 2002 and 2007 Rate
Schedules and 2002 and 2007 General Rate Schedule Provisions that, had there been a
functioning REP instead of the REP Settlement Agreements, the I0Us would not have received
C&RD or CRC payments because the PF Exchange rate was not eligible for those adjustments.
Id. at 77.

Evaluation of Positions

The C&RD, and its successor, the CRC, are line item reductions in the monthly power bills of
public utility customers purchasing firm power from BPA to serve their retail loads.
Administrator’s Final Record of Decision, WP-02-A-02, at 10-92. By accepting the credit,
customers agree to expend the credit amount on various conservation measures and renewable
resource activities. The credit is intended to achieve cost-effective energy savings that will
reduce BPA'’s firm power supply obligation that would otherwise be met through physical
generation. In addition, under the terms of the REP Settlement Agreements, BPA provided
funds to the 10Us to apply toward their conservation and renewable activities under the C&RD/
CRC.

The OPUC and the 10Us present several reasonable perspectives on the issue of whether the
payments made to the I0OUs through the C&RD and the CRC should be included as REP
settlement benefits, thus affecting the calculation of each utility’s Lookback Amount. These
programs, as well as several other conservation programs that BPA developed in collaboration
with its public utility customers, were developed for the purpose of promoting conservation and
renewable resources in the region. Supporting the development of conservation and renewables
has been an important component of BPA’s mission since the passage of the Northwest Power
Act. In FY 2001, the Northwest Power and Conservation Council (NPCC) established a target
for BPA of 220 aMW for the accomplishment of conservation in FY 2002-2006. Forman, et al.,
WP-07-E-BPA-76, at 75.

In the Lookback analysis, Staff proposed to reconstruct a reasonable “what if” world based on
the best information available at the time regarding what would have happened if the REP
Settlement Agreements had not been signed. Bliven, et al., WP-07-E-BPA-52, at 12. What BPA
would have offered to the IOUs in the absence of the REP settlements regarding the C&RD
program is the question that must be answered in order to decide whether the payments made
through the C&RD program or the CRC should be included as REP settlement benefits.

By accepting the credit, customers agreed to expend the credit amounts on various conservation
measures and/or apply them to renewable resource activities. The credit is intended to achieve
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cost-effective energy savings that will reduce BPA’s firm power supply obligation that would
otherwise be met through physical generation. Under the terms of the REP Settlement
Agreements, BPA provided funds to the IOUs to apply toward their conservation and renewable
activities. Unlike the public utility customers, the monies provided to the IOUs did not achieve
conservation that reduced a BPA load-serving obligation since there was none under the REP
Settlement Agreements.

In the Supplemental Proposal, Staff proposed that the payments made to the 10Us pursuant to the
C&RD and the CRC be included in calculations of the REP settlement benefits paid to the
region’s six I0Us. Marks, et al., WP-07-E-BPA-62, at 15. The OPUC considers this treatment
to be inequitable because BPA is both including these monies in the Lookback analysis, making
them subject to repayment by the I0Us, as well as claiming that the conservation and renewables
acquired by the IOUs helped BPA meet its conservation targets specified by the NPCC. OPUC
Br., WP-07-B-PU-02, at 15 and IOU Br., WP-07-B-JP6-01, at 154. While it is true that BPA
counted the conservation acquisitions funded by the 10Us through the C&RD and the CRC
toward the Council’s conservation targets, Staff did not find this argument persuasive. Forman,
et al., WP-07-E-BPA-76, at 75-78. As explained below, BPA would have met its conservation
target without the conservation acquired by the IOUs. Id. at 76. In addition, these payments
were a byproduct of the REP Settlement Agreements, and, as demonstrated by the 2002 and
2007 Rate Schedules and GRSPs, the C&RD and the CRC would not have been available to the
I0Us had BPA been operating a traditional REP. 1d. at 78.

The Council’s target for BPA of 220 aMW for FY 2002-2006 was for conservation acquisitions
only and did not include renewable resources. Id. In addition, there were several conservation
programs BPA sponsored in order to meet this target. Id. at 76. They included conservation
augmentation and market transformation as well as the C&RD. 1d. Contrary to the OPUC’s
contention that “BPA planned on those [IOU] savings,” BPA did not forecast specific IOU
savings. There is no evidence in the record as to how the conservation achievement of individual
utilities resulting from the C&RD would be combined to meet the Council’s target.
Administrator’s Final Record of Decision, WP-02-A-02, at 10-100.

BPA'’s records indicate that 244 aMW of conservation were acquired by BPA during

FY 2001-2006 through the C&RD, which was allowed to start in late FY 2001 due to the West
Coast energy crisis. 1d. The I0Us’ efforts were responsible for approximately 17 aMW of that
total, and therefore the target of 220 aMW would have been met by BPA’s activities even
without the efforts funded by the C&RD in the I0Us’ service territories. 1d. The OPUC argues
against this point because of BPA'’s statement on cross-examination that BPA would perhaps not
have known that it did not need the 17 aMW of conservation acquired in the IOUs’ service
territories to meet the Council’s target. OPUC Br., WP-07-B-PU-02, at 16. However, as Staff
stated in its rebuttal testimony, there is no evidence that BPA found, or that the OPUC could
provide, that showed that BPA would have increased its efforts through its other programs to
make up for the conservation that would not have been acquired from the IOUs. Forman, et al.,
WP-07-E-BPA-76, at 76. Lastly, the target was set independent of the assessment of C&RD, so
it is unlikely that the target would have changed due to the activity of such a small component of
the overall program. Id.
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The OPUC next argues that it is irrelevant that the majority of the C&RD payments were for
conservation measures in the residential sector because BPA has the independent authority to
offer the C&RD program distinct from the REP. OPUC Br., WP-07-B-PU-02, at 16. BPA,
however, suggests that the C&RD monies, as well as the CRC payments, are a proxy for REP
settlement benefits and therefore are subject to the Lookback analysis. Forman, et al.,
WP-07-E-BPA-76, at 76. BPA determined the IOUs’ C&RD and CRC benefit amounts by using
the payments provided pursuant to the REP Settlements. While BPA does have the ability to
offer the C&RD program outside of the REP, the fact that BPA’s GRSPs for FY 2002-2006 and
for FY 2007-2009 do not show C&RD or CRC to be applicable to the PF Exchange rate
indicates that BPA was unwilling to offer these rate discounts independent of the REP Settlement
Agreements. Id. at 77. In addition, there is no evidence that BPA would have increased its
spending on conservation at the expense of COUs paying the PF-02 Preference rates in order to
make up for conservation acquired by the 10Us. Id. at 76. Lastly, the target would not have
changed in the absence of the REP settlements because it was established in a manner
independent of the C&RD activity of the IOUs. Id. at 77.

The OPUC argues that it is unfair to subject the C&RD program monies to the Lookback
analysis because BPA’s public utility customers continue to benefit from lower exchange loads
that result from this program. OPUC Br., WP-07-B-PU-02, at 16. BPA is not persuaded by this
argument. Notwithstanding the results of conservation activities funded by the monies provided
to the 10Us under the C&RD and the CRC, such as the possibility of lower exchange load, the
C&RD program would not have been available in a world without the REP Settlement
Agreements. The conservation remains regardless of whether or not the monies should be
returned to the preference customers. Id. at 76. Likewise, that same conservation continues to
benefit each 10U in its individual utility load-serving capacity notwithstanding the outcome of
this rate proceeding.

In their brief, the IOUs also argue these payments should not be included in the REP settlement
benefit calculations because they were not captured in the bill credits of the residential and small
farm ratepayers. 10U Br., WP-07-B-JP6-01, at 155. This has no import in the Lookback
analysis. What is important in the calculation of the Lookback Amounts is determining the
overcharges in a reasonable and equitable manner. Forman, et al., WP-07-E-BPA-52, at 55.

In their Brief on Exceptions, the I0Us argue, assuming arguendo, that if BPA does include
C&RD and CRC payments in determining any Lookback Amounts, the reconstructed REP
benefits used in BPA’s Lookback analysis should be increased by applying the C&RD and CRC
to the PF Exchange rate. 10U Br. Ex., WP-07-R-JP6-01, at 11. They contend that in the absence
of the REP settlements it is reasonable to assume that the C&RD and CRC would apply to the PF
Exchange rate, just as it applied to the RL rate used in the REP settlements. Id. BPA is not
persuaded by the IOU’s contention since, without the REP settlement, the C&RD and CRC
would not have been available to the IOUs, and those costs would not have been in the PF
Preference rates; therefore, the monies provided to the IOUs under the C&RD and the CRC
should be included in the Lookback Amounts. These payments were a byproduct of the REP
Settlement Agreements, and, as demonstrated by the 2002 and 2007 Rate Schedules and GRSPs,
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the C&RD and the CRC would not have been available to the IOUs had BPA been operating a
traditional REP. Id. at 78. The GRSPs show that the C&RD and CRC were only available to
customers purchasing power under the PF, NR, and RL rates, and not the PF Exchange rate.
Therefore, BPA will not reconstruct REP benefits with a PF Exchange rate that is lower by the
C&RD and CRC.

Finally, the OPUC notes that the germane consideration is that BPA received a benefit in return
for the payments in terms of a contribution to the Council’s target and, because of this
consideration, BPA should not decide that these payments must be paid back. OPUC Br.,
WP-07-B-PU-02, at 17. As stated above, BPA does not find this argument persuasive, nor does
it agree with the OPUC’s mischaracterization of how BPA’s conservation target was met. BPA
demonstrates above that, notwithstanding the IOUs’ conservation achievements, BPA met its
conservation target. Indeed, for the specific purpose of the Lookback analysis, it is indisputable
that the IOUs would not have been eligible for these credits had there been a functioning REP in
place of the REP settlement.

Therefore, in spite of the plausible arguments to the contrary, on balance, the overriding
argument is that BPA would not have offered the C&RD or the CRC to the 10Us under an REP,
in the absence of the REP settlements. The payments made through the C&RD and CRC would
not have existed but for the REP Settlement Agreements, and therefore should be included as
settlement benefits subject to the Lookback.

Decision

BPA will include the payments made to the IOUs pursuant to the C&RD and the CRC as part of
the total REP settlement benefits paid, or that would have been paid, to the I0Us during

FY 2002-2008 for the purpose of calculating their Lookback Amounts. BPA will not apply the
C&RD or the CRC to the reconstructed PF Exchange rate for the purposes of calculating the
reconstructed REP benefits.

8.9 Inclusion of the “Lesser Than” Rule

Issue 1

Whether BPA should adopt the “lesser than” rule when calculating each I0U’s annual and total
Lookback Amounts.

Parties’ Positions

The OPUC argues that BPA should reject the “lesser than” rule because it is arbitrary and
capricious. OPUC Br., WP-07-B-PU-01, at 17.
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CUB argues the “lesser than” rule caps the utility’s benefit for its customers at the settlement
level. CUB Br., WP-07-B-CU-01, at 12-13. CUB states this increases the utility’s Lookback
Amount and, in effect, overcompensates the COUs for any “overpayment.” 1d.

The 10Us object to the use of the “lesser than” rule when calculating the Lookback Amounts
because it fails to accomplish BPA’s stated goal of determining the amount preference customers
were “overcharged,” lacks evidentiary support, and results in contradictory outcomes that are
arbitrary and capricious. 10U Br., WP-07-B-JP6-01, at 140-141.

BPA Staff’s Position

BPA Staff supports the use of the “lesser than” rule, as articulated in the policy testimony.
Bliven, et al., WP-07-E-BPA-52, at 18-19. This rule has the effect of ensuring that the
Lookback Analysis calculates only what the COUs were overcharged without any effects from
the possibility that an IOU might have been eligible for more REP benefits than it received via
the REP settlements. Forman, et al., WP-07-E-BPA-76, at 53-55. This rule therefore caps the
amount that an 10U would have otherwise received in the absence of the REP settlements at the
lesser of the settlement benefits received, or that would have been received, and the
reconstructed REP benefits. Bliven, et al., WP-07-E-BPA-52, at 19.

Evaluation of Positions

BPA established the so-called “lesser than” rule in order to fulfill the goal of the Lookback
analysis, which is to determine the magnitude of REP settlement costs that were improperly
included in the PF Preference rates for FY 2002-2008, and to return those amounts to the COUs.
Forman, et al., WP-07-E-BPA-76, at 53. BPA approached its analysis with the limited purpose
of addressing only the harm imposed on the COUs, and not with the purpose of making the 10Us
whole for what might have happened in the past. Id. at 54. BPA’s narrow focus is predicated on
its reading of the direction from the Court’s decisions. Id. at 53.

In general, the “lesser than” rule limited the amount of reconstructed REP benefits BPA would
credit to the 10Us for FY 2002-2008 when calculating their respective Lookback Amounts.
Forman, et al., WP-07-E-BPA-76, at 53. The limit is based on the REP settlement benefits the
respective 10Us received in a given year. Id. For example, if an IOU received $30 million in
REP settlement payments in FY 2002, but the reconstructed REP benefits are $50 million under
BPA’s Lookback approach, the IOU would have a zero Lookback Amount for that year. 1d. The
“lesser than” rule thus limited an IOU’s reconstructed benefits to the lesser of the REP settlement
benefits that an IOU received in any given year or the reconstructed REP benefits.

The OPUC argues that such a narrow reading of the Court’s opinion is too one-sided, and that
the Court’s ruling in Golden NW can reasonably be read to require that BPA correct the errors
identified in that opinion, and in PGE, only on a prospective basis. OPUC Br., WP-07-B-PU-02,
at 18. The OPUC continues to assert that there is just no reasonably consistent interpretation of
BPA’s approach to the Lookback that causes it to stop short of including undercharges to offset
overcharges. Id. at 19.
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The 10Us similarly argue and explain that the *“lesser than” rule fails to accomplish BPA'’s stated
goal of determining the amount preference customers were “overcharged,” lacks evidentiary
support, and results in contradictory outcomes that are arbitrary and capricious. 10U Br.,
WP-07-B-JP6-01, at 141. The 10Us encourage BPA to discard this rule when calculating
Lookback Amounts. Id. The IOUs outline two examples in their brief that illustrate the impacts
of the “lesser than” rule in two sets of circumstances, showing that the resulting Lookback
Amount in one example and no Lookback Amount in the other illustrate an improper outcome.
Id. at 142-143. They claim that such an outcome is counter to BPA’s proposed goal to calculate
the overcharges to the COUs because in these two examples, the rate effects are the same but the
Lookback Amounts are different. Id. The I0Us further argue that BPA’s proposal to disregard
any undercharges when calculating Lookback Amounts is not required by the rulings from the
Ninth Circuit in Golden NW. 1d. at 144. The IOUs state that the Ninth Circuit’s direction to
BPA was to “set rates in accordance with this opinion.” Golden NW, 501 F.3d at 1053.

CUB argues that Staff’s proposal fails to accept that, had the IOUs executed a RPSA instead of
settling in 2001 (a core assumption of the Lookback), the IOUs would have taken the full value
of the REP for their customers. CUB Br., WP-07-B-CU-01, at 13. Had any IOU refused the
value of the REP, the utility’s regulator would have found the action imprudent. Id. If BPA’s
Lookback assumes that an IOU signed an RPSA, it must assume that the 10U takes the value of
the RPSA. 1d. (CUB’s brief referred to the Settlement Agreement, which does not make sense in
CUB’s argument; BPA assumes that CUB meant to refer to the RPSA, the contract
implementing the traditional REP.) CUB asserts that BPA’s position on this issue is inconsistent
with its own rate case assumptions and is irrational. Id. Instead, CUB urges BPA to take a
consistent position by netting-out, from the Lookback Amount, the amounts when the
reconstructed Residential Exchange was more than the settlement value. Id.

Staff disputed these arguments, claiming the Court did not order the IOUs to be made whole as if
they had chosen the REP over the REP settlements in 2000. Forman, et al., WP-07-E-BPA-76,
at 53-54.

BPA finds these arguments presented by the 10Us, OPUC, and CUB persuasive and, upon
further consideration, will revise the way the “lesser than” rule is used. BPA agrees that it is
reasonable to have symmetry in the way the reconstructed REP benefits are applied to determine
the Lookback Amounts. One of the foundational assumptions Staff followed when constructing
the Lookback is that the I0Us would have signed RPSAs instead of the REP Settlement
Agreements. See Bliven, et al., WP-07-E-BPA-52, at 16; Forman, et al., WP-07-E-BPA-76,

at 45-46. The 10Us have demonstrated that just because one utility would receive more under
the REP than under the REP settlements, it does not mean that the COUs were necessarily
overcharged. 10U Br., WP-07-B-JP6-01, at 142-143. As CUB noted, there is no “cap” on the
amount of REP benefits that would have been paid under these agreements. CUB Br.,
WP-07-B-CU-01, at 13. BPA agrees that it is not reasonable to assume that the IOUs would
have signed RPSAs on the one hand, and at the same time assume for purposes of calculating the
Lookback Amounts that the reconstructed REP benefits would be limited to the REP Settlement
Agreements on a yearly basis. BPA concurs that a more logically consistent approach is to credit
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against the Lookback Amount the entirety of the reconstructed REP benefits. In addition, BPA
finds that netting all REP benefits is more accurate because it better reflects the costs of the REP
that would have been included in the COUs’ rates. Had RPSAs been in place, the COUs’ rates
would have recovered the full amount of reconstructed REP benefits, not just the amounts under
the REP Settlement Agreements. Thus, BPA will credit the full amount of reconstructed REP
benefits against the REP settlement costs to determine an IOU’s Lookback Amount.

The OPUC makes an additional argument that BPA does not find persuasive. As an alternative
to the “lesser than” rule, the OPUC suggests that BPA abandon its year-by-year calculations and
instead make calculations of the overcharges on a rate period basis. OPUC Br.,
WP-07-B-PU-02, at 19. The OPUC specifically suggests that BPA compare the total REP
settlement benefits for the years of each rate period and subtract the REP benefits the utility
would have received in the same period. Id. This approach would produce very similar results
to BPA’s approach, absent the “lesser than” rule, with one exception. The protection of the LRA
payments continues to require a year-by-year calculation of the annual Lookback Amount, even
absent the “lesser than” rule. Marks, et al., WP-07-E-BPA-62, at 17.

Finally, the OPUC states that the Administrator should also ensure that the IOUs’ Lookback
Amounts do not include REP Settlement Agreement amounts allocated to rates other than the PF
Preference rate. OPUC Br., WP-07-B-PU-02, at 19.

The Court’s remand in Golden NW is not limited to the PF Preference rates. Golden NW, 501
F.3d at 1053. Rather, it speaks to rates; that is, all rates. In PGE, the Court ruled that any
implementation of the REP must conform to sections 5(c) and 7(b) of the Northwest Power Act.
PGE, 501 F.3d at 1036-37. Thus, BPA must examine the REP settlement costs in light of what
section 7(b) would allow in all rates, not just in the PF Preference rates, thereby allowing higher
settlement costs to persist in other rates. In this fashion, the Lookback Amounts account for the
properly constructed overcharges to the COUs.

While BPA is proposing to eliminate the “lesser than” rule in most respects, BPA intends to
apply the “lesser than” rule in one instance: the total Lookback Amount for FY 2002-2008 for
any 10U cannot be less than zero. In other words, if the sum of the annual Lookback Amounts is
negative, BPA will not make additional payments to the IOUs to make up the difference. BPA
believes that in this narrow instance it is reasonable to apply the fundamental principle behind
the “lesser than” rule, which is to provide no more REP benefits to the IOUs than they would
have received under the REP Settlement Agreements. Forman, et al., WP-07-E-BPA-76,

at 53-54. Applying the “lesser than” rule here makes sense because it is fundamentally
unreasonable to require the COUs to incur even greater costs due to reconstructed REP benefits
than those already paid in the PF-02 and PF-07 power rates. Furthermore, BPA believes that
paying the IOUs additional benefits under these circumstances would be an impermissible result
in light of the PGE and Golden NW decisions.

The 10Us raise a number of other arguments in support of their position to eliminate the “lesser
than” rule. As discussed above, BPA has already agreed to modify the “lesser than” rule to
accommodate most of the concerns raised by the parties. BPA finds the additional arguments
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proffered by the IOUs for eliminating the “lesser than” rule unpersuasive. For example, the
I0Us argue that the fact that the Load-Based Cost Recovery Adjustment Clause (LB CRAC) was
applied twice a year rather than once a year indicates again that the “lesser than” rule is arbitrary
and capricious. 10U Br., WP-07-B-JP6-01, at 145. In fact, the application of the LB CRAC
twice a year has no bearing on the choice to apply the “lesser than” rule annually. Rather, Staff
argued that the Lookback Amount for each 10U should be calculated on an annual basis because
that approach best mimicked what would have happened in a world that included a fully
functioning REP. Forman, et al., WP-07-E-BPA-76, at 82. The reconstructed REP benefits
would be the same whether they resulted from two six-month calculations or one annual
calculation using the same CRACs, exchange loads, and PF Exchange rate. Nonetheless,
because BPA is proposing to modify the application of the “lesser than” rule as described above,
BPA finds the additional arguments raised by the IOUs to be moot, and will not address them
further.

Decision

BPA will not use the “lesser than” rule when calculating each 10U’s annual Lookback Amount.
However, the aggregate Lookback Amount for any IOU for the entire FY 2002-2008 period
cannot be less than zero.

Issue 2

Whether the ““lesser than’ rule should apply to utilities with “deemer” balances.

Parties’ Positions

The OPUC argues that there is no rational explanation for BPA’s decision to apply the “lesser
than” rule to utilities without deemer balances, but not apply the rule to utilities with deemer
balances. OPUC Br., WP-07-B-PU-01, at 19.

BPA Staff’s Position

BPA Staff proposed to apply the “lesser than” rule after the “deemer” rule when applying
reconstructed REP benefits to then-existing deemer balances. Marks, et al., WP-07-E-BPA-62,
at 13. In this manner, the treatment of deemer balances was in line with the terms and conditions
of the RPSAs offered to the I0OUs in 2000. Id. Staff considered the RPSA to be the primary
consideration prior to imposing any additional rules dictated by the Lookback analysis.

Evaluation of Positions

As presented in the previous issue discussion in this section, BPA is proposing to modify the use
of the “lesser than” rule. As a result, this issue is moot.
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Decision

BPA is proposing to modify the “lesser than” rule in the Lookback analysis. The modified
“lesser than™ rule does not result in disparate treatment among the 10Us, whether there is a
deemer balance or not.

8.10 Interest on Lookback Amounts
8.10.1 Interest on Lookback Amount FY 2002-2008
Issue 1

Whether BPA should use an inflation-based rate to calculate interest on the Lookback Amount
for FY 2002-2008.

Parties’ Positions

APAC and Cowlitz take issue with BPA’s use of the average annual rate of inflation to escalate
the 2002 through 2008 nominal Lookback Amounts into current dollars. APAC argues BPA
should use a three-month Treasury Bill rate. APAC Br., WP-07-B-AP-01, at 16. Cowlitz, on the
other hand, suggests using a five-year T-Bill rate. Cowlitz Br., WP-07-B-CO-01, at 74. They
argue that using an inflation rate does not adequately compensate the COUs for the time value of
the amounts they were overcharged. Id.

The 10Us argue that no adjustment for the time value of money is justified. 10Us Br.,
WP-07-B-JP6-01, at 175-176. The IPUC similarly argues that no interest be applied to the
Lookback Amount. IPUC Br. Ex., WP-07-R-ID-01, at 15.

BPA Staff’s Position

The proper interest rate to apply to the Lookback period (FY 2002-2008) is an inflationary rate.
This rate is the most reasonable because it preserves the purchasing power of the Lookback
Amounts for the COUs without unduly penalizing the IOUs for performing their obligations
under the REP Settlement Agreements. Marks, et al., WP-07-E-BPA-62, at 9; Forman, et al.,
WP-07-E-BPA-76, at 89-90.

Evaluation of Positions

The Lookback Amounts were initially calculated in nominal dollars. Marks, et al.,
WP-07-E-BPA-62, at 9. BPA, however, recognized that up to seven years has transpired since
the original payments were made under the REP Settlement Agreements. To account for the
passage of time, BPA used the Gross Domestic Product (GDP) deflator available from the U.S.
Department of Commerce to adjust the total Lookback Amounts for inflation. 1d. at 9-10; see
also Lookback Study, WP-07-E-BPA-44, at 194.
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APAC and Cowlitz both claim that BPA’s use of inflation is inadequate. APAC Br.,
WP-07-B-AP-01, at 15-17; Cowlitz Br., WP-07-B-CO-01, at 74-75. APAC argues that it is a
well-founded principle of law that adequate interest rates are absolutely necessary to assure that
the reimbursements made to the victims of the illegal overcharges fully compensate them for all
risks, including the passage of time. APAC Br., WP-07-B-AP-01, at 15. APAC claims that
BPA'’s proposal fails to meet this standard because it uses an inflation rate, which does not
adequately compensate the COUs for their damages. ld. A more adequate rate, according to
APAC, is one that recognizes the “risks underlying cash flows.” 1d. APAC contends this rate
would be the three-month T-Bills for each fiscal year. 1d. Cowlitz recommends that BPA use
either a five-year T-Bill rate or BPA’s annual borrowing rate to pay on amounts refunded to
preference customers. Cowlitz Br., WP-07-B-CO-01, at 74.

BPA recognizes various approaches to calculating interest for the FY 2002-2008 period exist.
However, BPA’s proposal to use an inflation rate for the FY 2002-2008 period was influenced
by the unique set of circumstances which created the present situation. Forman, et al.,
WP-07-E-BPA-76, at 89. In deciding to use an inflation-based rate for the FY 2002-2008 period,
BPA considered several factors.

First, BPA considered whether it had any legal obligation to provide interest to the COUSs.
APAC argues it is a “principle of law” that adequate interest rates are absolutely necessary to
assure that the reimbursements to the harmed parties fully compensate them for their damages.
APAC Br., WP-07-B-AP-01, at 15. This argument, however, hinges on whether the party on
whom interest is being assessed has any legal obligation to provide interest. BPA has
determined that it has no such duty in the present case. The general rule is that a party cannot
recover interest against the government absent an express waiver of sovereign immunity. See
Library of Congress v. Shaw, 478 U.S. 310, 314, 106 S. Ct. 2957, 92 L. Ed.2d 250 (1986),
superseded by statute as recognized in Jones v. Washington Metro. Area Transit Auth., 205 F.3d
428, 434 n. 7 (D.C. Cir. 2000). This “no-interest” rule applies even where there is a significant
delay between the accrual of the original claim and the actual entering of a judgment for
damages. Id. As such, the government is required only to pay damages in “nominal dollars,” not
“real dollars.” See Sandstrom v. Principi, 358 F.3d 1376, 1377 (Fed. Cir. 2004). This rule can
only be varied if the government agreed to pay interest in a contract or if a statute expressly
waives the government’s immunity to pay interest. Id. at 317. In the present case, BPA is
unaware of any statute or contract that would direct BPA to pay interest on the overcharges. See
Forman, et al., WP-07-E-BPA-76, at 90.

Notwithstanding the absence of the specific statutory or contractual basis for interest, BPA
believes that some amount of interest is appropriate in the present proceeding. See Forman, et
al., WP-07-E-BPA-76, at 89-90. In determining what the appropriate rate should be, BPA
recognizes that “[i]nterest is not recovered according to a rigid theory of compensation for
money withheld, but is given in response to considerations of fairness.” Board of Commr’s of
Jackson Cty. v. United States, 308 U.S. 343, 352 (1939). In addition, agencies have “wide
discretion in granting interest on awards and may grant interest at rates above or below
prevailing rates.” See Farmers Export Co. v. United States, 758 F.2d 733, 738 (D.C. Cir. 1985).
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Consistent with these principles, the record evidence in this proceeding strongly supports Staff’s
proposal to use a rate based on inflation. First, the IOUs operated under the REP Settlement
Agreements for almost seven years before the agreements were found unlawful. See Forman, et
al., WP-07-E-BPA-76, at 89. Neither BPA nor the IOUs could have foreseen how long it would
take for the challenges to the REP Settlement Agreements to be ultimately decided. Id. During
this period, both parties met their respective obligations in the agreements in the good faith belief
that the payments were appropriate. 1d. BPA does not consider it either fair or reasonable to
penalize the IOUs now, seven years after the fact, for complying with the contract by charging
them a market-based interest rate for any overpayments. Id.

Second, BPA does not believe it reasonable to charge a market-based interest rate before the
amount of the overpayment is known. 1d. It is one thing to require a party to return an
overpayment, with full interest, where the party knew or reasonably could have known it was
being overpaid. Id. at 89-90. In these instances, the recipient of the payment is culpable because
it had a duty to notify the payer of the overpayment. Id. at 90. It is quite another thing, though,
where, as here, the existence of an overpayment and the amount of the overpayment are
unknown and in this instance will not be known until BPA completes a massive administrative
proceeding. Id. In these instances, the policy rationale for requiring a party to pay a
market-based interest rate is not present. Id. This is particularly the case where, as here, the
10Us will not know how much they were overpaid until BPA issues the final Record of
Decision.

This is not to say, though, that the COUs should receive no interest for FY 2002-2008. Id. As
already noted, BPA proposes to adjust the overcharges to the COUs to reflect the passage of time
after the Lookback Amounts have been determined. Id. In considering what interest rate to
propose, BPA considered it a reasonable policy position to choose a rate that preserves the value
of the refund amount through the FY 2002-2008 period. Id. In the absence of specific direction
in an applicable statute or contract, BPA believes that an inflation rate is appropriate because it
preserves (rather than enhances) the value of the COUSs’ refund amounts until it is finally
determined. Id. This approach ensures that the value of the COUs’ refund is not degraded by
inflationary pressures, but does so in a neutral non-prejudicial fashion that recognizes the special
circumstances that led to the present overpayments. Id.

APAC argues that applying a higher interest rate would not penalize the IOUs for complying
with their obligations under the REP settlements because the IOUs and BPA were well aware
that the REP settlements were the subject of a pending legal challenge by various parties and that
it was possible that the settlements would be invalidated. APAC Br., WP-07-B-AP-01, at 16.
APAC’s argument is not persuasive. As BPA noted above, interest is most appropriate when
parties knew or should have known that they were being overpaid. Forman, et al.,
WP-07-E-BPA-76, at 89-90. In the present case, the IOUs had no way of knowing during the
FY 2002-2008 period whether they were being overpaid, and BPA is only now making that
determination. Id. BPA does not consider it fair or reasonable to assess a market-interest rate
against a party, such as an 10U, unless the amount of overpayment is known in the first instance.
Id. That amount will not be known until the close of this proceeding. As such, BPA believes it
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is more reasonable and equitable to only preserve the purchasing power of the Lookback
Amounts until they are established.

Also, as a matter of policy, APAC’s proposal is unreasonable. BPA is statutorily directed to
operate in a “businesslike manner.” 16 U.SC. § 839f(a). Businesses enter contracts assuming
they will be implemented in accordance with their terms until and unless an intervening force
requires one of the parties to stop performing. BPA’s ability to operate in this manner, however,
would be seriously undermined if parties to BPA contracts would be penalized by high interest
rates if the underlying contract is later found to be invalid. Every contractor with BPA would
have to seriously consider whether to continue to perform a contract with BPA in the event the
underlying contract is challenged by a lawsuit.

APAC also argues that although the precise amount of total overcharges has yet to be finally
determined by BPA, sufficient information existed during the time, and exists now, to measure
the scope of damages the 10Us faced. APAC Br., WP-07-B-AP-01, at 16. APAC states that this
is the case because the IOUs knew both the amount of benefits that they were receiving under the
REP settlements as well as the PF Exchange rate under which BPA was prepared to make
traditional REP benefits available to the IOUs in absence of the REP Settlements. Id. at 16-17.
APAC is mistaken. The forecast of REP costs in the WP-02 rate case is not the appropriate
amount of REP benefits to compare against the REP Settlement Agreement benefit levels.
Forman, et al., WP-07-E-BPA-76, at 13-14. These forecasts were based on projections and
assumptions that were subsequently undermined by the 2000 West Coast energy crisis. Burns, et
al., WP-07-E-BPA-53, at 5-7. Further, the forecasted REP costs do not set a “limit” on the
amount of REP benefits that may have been provided during the FY 2002-2008 period (and
therefore collected from COUs). Forman, et al., WP-07-E-BPA-76, at 13-14. Finally, BPA did
not have the utilities” ASCs for the FY 2002-2008 period. Manary, et al., WP-07-E-BPA-61,

at 2. These filings are absolutely essential for estimating the amount of REP benefits the I0Us
would have received. Id. Without making the adjustments described above and estimating the
I0Us’ ASCs for the FY 2002-2008 period, there would have been no way for either BPA or the
I0Us to even guess whether the REP Settlements were inappropriately high. APAC is,
therefore, flatly wrong in suggesting the amount of overpayments the IOUs received could have
been determined on the bare WP-02 record prior to this proceeding.

Cowlitz argues that BPA’s proposed rate is “a zero real rate” that penalizes the preference
customers. Cowlitz Br., WP-07-B-CO-01, at 75. Cowlitz claims that if BPA brings suit against
the 10Us to recover the illegal payments, it would be entitled to 9% prejudgment interest.

ORS 82.010(2)(c). Id. Cowlitz states BPA offers no valid reason the aggrieved preference
customers should get less. Id. Cowlitz is incorrect. As already noted above, BPA is not legally
obligated to give Cowlitz or the preference customers any interest on the Lookback Amount. In
this instance, BPA is on firm legal grounds to propose the COUs receive only the “nominal”
value of the Lookback Amount. See Sandstrom v. Principi, 358 F.3d 1376, 1377

(Fed. Cir. 2004). Nevertheless, BPA chose as a matter of policy to provide some time value of
money to the COUs. Forman, et al., WP-07-E-BPA-76, at 89-90. After considering the unique
circumstances of this case, BPA believes that, as a policy matter, inflation is a reasonable interest
rate for the Lookback Amount. Id. This results in an interest rate that ranges from 2.1% to
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3.2%, which adds tens of millions to the total Lookback Amount. See FY 2002-2008 Lookback
Study Documentation, WP-07-FS-BPA-08, at Table 15.9. The COUs are not, therefore, being
“penalized” by BPA’s proposal. Cowlitz’s citation to an Oregon State prejudgment interest
statute does not change this calculus. What interest rate BPA may be able to obtain from the
10Us through litigation is not informative of what interest rate BPA is legally obligated to pay to
the COUs. BPA has distinct legal relationships with both the I0Us and the COUs. What interest
rate BPA must pay the COUs is determined by federal law and any applicable contracts, not an
Oregon State statute.

The 10Us argue that, to the extent BPA imposes its Lookback remedy, BPA cannot and should
not include any interest or time value of money adjustment on any Lookback remedy. 10U Br.,
WP-07-B-JP6, at 175. As an initial matter, the IOUs note that the opinion from the Ninth Circuit
instructs BPA “to set rates in accordance with th[e] opinion.” Id. The IOUs argue that the
opinion does not instruct BPA to order refunds or to calculate any amount of interest or time
value of money adjustment. Id. Therefore, the calculation and imposition of interest or time
value of money adjustment (as well as the imposition of any form of Lookback remedy) is
outside the scope of relief granted by the Ninth Circuit, and all actions in this proceeding should
be prospective in nature only. Id.

BPA is not persuaded by the 10Us’ arguments. The IOUs claim, incorrectly, that the Court’s
opinion prohibits BPA from considering interest in the Lookback Amount. BPA already
discussed at length in Chapter 2 its position on the scope of the remand. As noted in that section,
the law allows agencies the ability to implement judicial reversals. See Natural Gas
Clearinghouse v. FERC, 965 F.2d 1066, 1073 (D.C. Cir. 1992). A judicial reversal of an agency
order that has been in effect “at times results in the return of benefits received under the upset
administrative order.” United Gas. Imp. Co. v. Callery Properties, Inc., 382 U.S. 223, 230-31
(1965). When determining what amount to refund to customers harmed by the administrative
order, the Supreme Court has recognized that adding interest on refunds is “not an inappropriate
means of preventing unjust enrichment.” Id. Similarly, it is appropriate for BPA in this
proceeding to determine what amount of interest is reasonable on the Lookback Amount to
prevent the “unjust enrichment” of the IOUs. BPA recognizes that the IOUs as entities have not
received the specific economic benefits of the REP Settlement Agreements. 10U Br.,
WP-07-B-JP6, at 176. Rather, these amounts have been passed on directly to the residential and
small farm customers of the IOUs. 1d. BPA considered this unique circumstance in its proposal,
and it was another factor in favor of using an inflation-based rate rather than a market-based
interest rate for the Lookback period. As explained in Staff’s testimony, “this approach ensures
that the value of the COU’s refund is not degraded by inflationary pressures, but does so in a
neutral non-prejudicial fashion that recognizes the special circumstances that led to the present
overpayments.” Forman, et al., WP-07-E-BPA-76, at 90.

The 10Us also point out that interest is not recovered through a particular theory, but through
considerations of fairness. 10U Br., WP-07-B-JP6, at 176. The 10Us contend that principles of
fairness in this case strongly support applying no interest. Id. Specifically, the IOUs note that
the “ratemaking errors” were made by BPA, no stay was sought, and any Lookback remedy
would inherently rely on speculation in the face of great uncertainty. Id. For these reasons the
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I0Us conclude it would be unfair and inequitable to permit BPA to calculate and impose interest
or time value of money adjustment on any Lookback remedy amounts. Id. The selection of any
particular interest rate or time value of money adjustment rate would, under these circumstances,
necessarily be arbitrary and capricious. 1d.

As noted above, BPA is taking into account the unique circumstances of the present proceeding,
and agrees that principles such as fundamental fairness and good faith are important
considerations. See Forman, et al., WP-07-E-BPA-76, at 89-90. As explained above, however,
these factors strongly favor BPA’s proposal. The IOUs point out that BPA made the
“ratemaking errors” that caused the current remand. 10U Br., WP-07-B-JP6, at 176. This point
is only relevant to the extent that it is another factor BPA must take into account when
fashioning a remedy to respond to the remand. The fact that BPA bears some responsibility for
the legal error committed does not dissolve BPA'’s duty to redress the harm caused by that legal
error. The Court determined that BPA’s actions were unlawful, and the COUs were in turn
harmed by the REP Settlement Agreements. To respond to the remand, BPA believes it is
reasonable and appropriate to develop a remedy that includes some amount of interest to account
for the passage of time. Staff proposed an approach that preserves the value of the COUs’ refund
amounts until they are finally determined. Forman, et al., WP-07-E-BPA-76, at 90. This
approach ensures that the value of the COUSs’ refunds is not degraded by inflation. 1d. At the
same time, though, BPA recognizes that because of the facts of this particular case, a
market-based rate would not be appropriate. Therefore, since return of Lookback Amounts to
COUs begins in FY 2009, BPA proposes to adjust nominal Lookback Amounts to FY 2009
dollars using the GDP implicit price deflator.

The IPUC in its Brief on Exceptions argues that since the time period for paying the Lookback
Amount is being changed from 20 years to seven, there is no longer a need to adjust the
Lookback Amounts for inflation. IPUC Br. Ex., WP-07-R-ID-01, at 15. This argument,
however, is not persuasive because BPA'’s decision to adjust the Lookback Amounts for inflation
for the FY 2002-2008 period has nothing to do with the length of the repayment period. The
Lookback Amounts were adjusted to FY 2009 dollars to reflect the time that has already passed.
The inflation adjustment was made because BPA recognized that without it, inflationary
pressures alone would have degraded the value of the refunds to the COUs. The fact that BPA is
now proposing to change the repayment period from 20 years to seven does not affect in any
respect BPA’s decision to protect the value of the Lookback Amounts from inflation. The
IPUC’s argument is therefore misplaced.

The IPUC also argues in its Brief on Exceptions that BPA should use the interest that it earns on
its reserves to provide the interest on the Lookback Amounts. IPUC Br. Ex., WP-07-R-ID-01,
at 15. As discussed in Section 9.3.3, Issue 2, using any part of reserves to pay the Lookback
Amount, even the interest, is self-defeating because it effectively results in the COUs paying for
their own refund. For this reason, BPA rejects the IPUC’s suggestion.

Decision

BPA will use inflation-based rates to adjust nominal Lookback Amounts to FY 2009 dollars.
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8.10.2 Interest on Lookback Amount Post-FY 2009

Issue 1

Whether BPA’s proposal to apply an interest rate equal to the 20-year Treasury Bill rate to the
outstanding balance of Lookback Amounts for the post-2009 period is reasonable.

Parties’ Positions

APAC challenges BPA’s initial proposal to use a 20-year T-Bill rate of 5.03%. APAC Br.,
WP-07-B-AP-01, at 15-18. APAC claims that due to the risk that there will not be sufficient
REP benefits over 20 years to fully repay the Lookback Amounts, the customers of the COUs are
in the same risk position as equity owners of a modern integrated electric utility, and should
therefore receive an equity rate of return. Their estimate of such a return ranged from 7.5% to
11.5%. Id.; see also Villadsen and Wolverton, WP-07-E-AP-2-CC1, at 18-109.

Cowlitz argues that if BPA retains its long-term repayment plan, a higher interest rate would be
appropriate. Cowlitz points to the Oregon State statutory rate of 9% as an example. Cowlitz Br.,
WP-07-B-CO-01, at 74-75.

To the extent that interest is found to apply, the OPUC supports BPA’s proposal. OPUC Br.,
WP-07-B-PU-2, at 31.

The 10Us argue that no adjustment for the time value of money is justified. 10Us’ Br.,
WP-07-B-JP6-01, at 175-176.

The IPUC argues that BPA should use an inflationary rate for FY 2009 and beyond, and urges
BPA to use the interest on its reserves to pay the interest on the Lookback Amount. IPUC Br.
Ex., WP-07-R-1D-01, at 15.

BPA Staff’s Position

BPA Staff originally proposed that a 20-year Treasury Bill rate be the applicable rate on any
outstanding Lookback Amounts for the period post-2009. Marks, et al., WP-07-E-BPA-62,
at 17-18. This rate is a neutral rate that neither advantages nor disadvantages the 10Us or the
COUs. Id.

Evaluation of Positions

In its initial proposal, BPA Staff proposed that the Lookback Amounts, once determined, should
accrue interest on a going-forward basis. Marks, et al., WP-07-E-BPA-62, at 17-18. Staff

proposed using a 5.03% rate, which is the average daily 20-year Treasury Bill rate for the period
starting October 1, 2001, and ending September 30, 2007. Id. This rate was chosen because it is
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a neutral rate of interest that does not advantage or disadvantage either the COUs or the 10Us.
Id. It also reflects the potential Lookback Amount amortization period of up to 20 years.
Forman, et al., WP-07-E-BPA-76, at 91. In rebuttal testimony, BPA Staff noted that it would
consider other alternatives and consider parties’ arguments concerning using a risk-adjusted rate
of interest. Id. at 94. BPA Staff also noted that they would consider this issue and make a
proposal to the Administrator based on the complete record of this proceeding. 1d.

The OPUC states that, to the extent an interest rate is applied to Lookback Amounts, it supports
BPA’s proposal. OPUC Br., WP-07-B-PU-2, at 31. The OPUC notes that it recommended a
similar interest rate. 1d. The OPUC noted that BPA’s recommendation of 5.03% is based on the
daily average of 20-year T-Bill rates starting with October 1, 2001 and going through

September 30, 2007. 1d. The OPUC’s recommendation of 4.0% is based on the methodology
used by the OPUC to establish the interest rate applicable to customer deposits held by regulated
utilities in Oregon. Id. The OPUC agrees with the reasoning underlying BPA’s proposal to use
the daily average of 20-year T-Bill rates to determine the applicable interest rate, and supports
the interest rate proposed by BPA. Id.

APAC argues that BPA’s proposal fails to provide for adequate interest for the post-2008 period.
APAC Br., WP-07-B-AP-1, at 17; APAC Br. Ex., WP-07-R-AP-01, at 3-4. APAC relies on
testimony proffered by its witnesses, Dr. Villadsen and Mr. Wolverton, which explains that
because of the repayment risks that Preference Customers face under BPA'’s proposal, BPA’s
Preference Customers are more akin to “equity holders” than “debt holders,” and therefore
should receive an equity-based rate of return. APAC Br., WP-07-B-AP-01, at 17, citing
Villadsen and Wolverton, WP-07-E-AP-2, at 11-14. APAC acknowledges that BPA is a “unique
entity” and that there is no “perfect sample of companies” from publicly traded companies with
which to compare. Id. Nevertheless, APAC recommends that BPA adopt a “carrying charge”
reflective of an integrated utility as a benchmark establishing the lower bound of the numerical
value of the carrying charge. Id.

BPA does not agree with APAC’s assessment of the risk profile of the COUs. As BPA Staff
pointed out in their rebuttal testimony, COUs are fundamentally not in the same position as
equity shareholders of a publicly traded company. Forman, et al., WP-07-E-BPA-76, at 92-93.
Equity owners of a privately held company, by the very definition of the term, have made
monetary investments in a company, and these investments depend on two aspects of equity
ownership to generate a return: (1) appreciation of their stock’s value through increasing share
price; and (2) a cash return in the form of a cash dividend distribution from that company. Id. at
93. Neither one of these aspects applies to the COUs. Id. First, BPA is part of the United States
government, and as such has no stock to sell to the COUs to make them equity investors. Id.
Therefore, comparing the COU return risk profile to that of an equity investor’s return is
inapposite. 1d. The second aspect is possibly more relevant to the instant case. 1d. BPA infers
that the comparison APAC is attempting to make between COUs and equity shareholders is with
the dividend payout shareholders may receive from time to time. 1d. In theory, equity holders
must wait until the company has paid all of its operating expenses and debt service costs to get a
dividend distribution. This concept of equity holders being last in line, however, is inapplicable
to the COUs. Id. Unlike equity shareholders, the COUs are not last in line to get their payment;
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rather they are first in line. 1d. In BPA’s rebuttal testimony, Staff explained that the COUs were
in a priority position because they will receive the Lookback Amounts through a reduction in
future rates. 1d. In the Draft Record of Decision, BPA agreed with the position that the
Lookback Amounts should go to the parties that were overcharged. See Chapter 9. The
Lookback Amount credit will not be embedded in the COUs’ rates generally, but as credits on
individual customers’ bills. Id. This adjustment, however, will not change the COUs’ position.
BPA will still establish its rates assuming that credits will be made to the COUSs, thereby
retaining the priority positioning of the COUs for receiving the Lookback Amount refunds. In
either case, APAC’s contention that the COUS’ position is analogous to that of equity
shareholders, who bear substantial risk of no return, is inapposite.

APAC and Cowlitz both argue that there is some risk that the COUs will not completely recover
the overcharges due to the uncertain level of post-2009 REP payments. APAC Br.,
WP-07-B-AP-01, at 17; APAC Br. Ex., WP-07-R-AP-01, at 3-4; Cowlitz Br., WP-07-B-CO-01,
at 74-75. Cowlitz claims that this risk justifies using a higher interest rate, such as the Oregon
State statutory rate of 9%. BPA already explained above the reason that this Oregon statutory
rate is inapplicable to the present case. But even if it was applicable, it is not reasonable to use
on a going-forward basis. BPA concurs that it cannot guarantee that the repayments from the
I0Us will be made in the time allotted. Forman, et al., WP-07-E-BPA-76, at 94. It is because of
this potential risk that BPA decided to use a more robust interest rate in the going-forward period
than the interest rate used for the Lookback period (2002-2008), where BPA escalated the total
Lookback Amount for inflation, which ranged from 2.1% to 3.2%. FY 2002-2008 Lookback
Study Documentation, WP-07-FS-BPA-08A, at Table 15.9. From FY 2009 and onward, BPA
Staff proposed in the Supplemental Proposal to accrue interest on unamortized Lookback
Amounts using a T-Bill interest rate, which corresponded to the period estimated to be needed to
amortize all Lookback Amounts (with the exception of Idaho Power). Marks, et al.,
WP-07-E-BPA-62, at 17-18. BPA believes using the T-Bill interest rate corresponding to the
expected term of repayment of the Lookback Amounts appropriately compensates the COUs for
the delay in returning the Lookback Amount over BPA’s proposed payment term.

In this Record of Decision, the Administrator adopted a method for recovering and returning the
Lookback Amounts that was different than Staff’s original proposal. See Section 9.3.3.
Amongst other differences, the Administrator decided to change the goal of returning the
repayment from up to 20 years to seven. To be consistent, BPA will also change the T-Bill rate
used to calculate the interest applicable to the IOUs’ Lookback Amounts to correspond to the
expected term of repayment. This will be an 10U-by-10U determination. Thus, if an IOU’s
Lookback Amount will be totally repaid in seven years, the seven-year T-Bill will be used to
calculate interest. If an IOU’s Lookback Amount will be repaid in a longer period, then a T-Bill
interest rate matching the longer repayment period will be used. This approach is consistent with
BPA'’s previous proposal to match the T-Bill interest rate with the expected repayment period.
See Chapter 15, FY 2002-2008 Lookback Study, WP-07-FS-BPA-08A.

The 10Us argue again that BPA should not impose any interest on the Lookback Amounts. 10U
Br., WP-07-B-JP6-01, at 175. BPA has already addressed the substantive issues the 10Us raised
on this issue in the discussion on the preceding issue.
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The IPUC requests BPA to use an inflation based rate for FY 2009 and beyond. IPUC Br. Ex.,
WP-07-R-1D-01, at 15. BPA notes here, though, that imposing a higher interest rate from

FY 2009 and forward is appropriate because the IOUs will know the amount of the overpayment.
While as a practical matter BPA recognizes that it would be highly unlikely for the IOUs to
decide to make a lump sum payment of their Lookback Amounts, the IOUs could avoid accruing
interest by voluntarily making such payment, or by returning the Lookback Amount in fewer
years. This option was not available to the IOUs during the FY 2002-2008 period because BPA
had to reconstruct several elements of the WP-02 and WP-07 cases, as well as calculate backcast
ASCs, to determine the amount of overcharges. Once the total Lookback Amount becomes
known, though, it is reasonable to require the I0Us to pay a higher interest rate to preserve its
value. By using the T-Bill rate, and not a higher market-based rate, BPA is still giving weight to
the circumstances which led to the overpayments. Nevertheless, to keep BPA (and in turn the
COUs) whole for the overcharges, once known, the most reasonable course is to apply a more
robust rate of interest to preserve the value of the Lookback Amounts over time.

The IPUC also requests BPA to use the interest it earns on its reserves to pay the interest on the
Lookback Amounts. IPUC Br. Ex., WP-07-R-I1D-01, at 15. As discussed in the previous issue,
using interest from reserves to pay the Lookback Amount is self-defeating because it effectively
results in the COUs paying for their own refund. For this reason, BPA rejects the IPUC’s
suggestion.

Decision
BPA will use the T-Bill rate to assess interest on post-FY 2009 unamortized Lookback Amounts.
The rate for each 10U will be the T-Bill rate corresponding to the number of years that BPA

expects it will take for an 10U to return its Lookback Amount. Reserves will not be used to pay
the Lookback Amounts.

8.11 Issues Associated with Deemer Balances

Issue 1
Whether deemer balances should be considered in this Lookback.

Parties’ Positions

The IPUC asserts that the deemer mechanism is not authorized by the Northwest Power Act, and
should not be considered in this proceeding. IPUC Br., WP-07-B-ID-01, at 14. The IPUC also
takes issue with certain of BPA’s characterizations made in the Draft ROD. IPUC Br. Ex.,
WP-07-R-ID-01, at 10-11.
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The WUTC and 10Us™ contend BPA should make no assumptions about any alleged deemer
balances in this proceeding for purposes of the Lookback calculations. WUTC Br.,
WP-07-B-WU-01, at 24; IOU Br., WP-07-B-JP6-01, at 184. ldaho Power argues that BPA
should assume that no deemer balances exist in the Lookback analysis because the balances are
subject to dispute for several reasons. IPC Br. Ex., WP-07-R-IP-V1, at 2.

WPAG supports BPA’s proposal to consider deemer issues in the Lookback calculation. WPAG
Br., WP-07-B-WA-01, at 38.

BPA Staff’s Position

BPA Staff proposed that determination of the amount of REP benefits that would have been
provided to an 10U in the absence of the REP Settlement Agreements must account for any
existing deemer balance. Bliven, et al., WP-07-E-BPA-52, at 18. In calculating a Lookback
Amount for an 10U with a deemer balance, reconstructed REP benefits are first applied to reduce
a utility’s deemer balance each year until the deemer balance is exhausted. Marks, et al.,
WP-07-E-BPA-62, at 13. Once the balance reaches zero, Staff then proposes to compare each
deemer utility’s reconstructed REP benefits to its REP settlement benefits to calculate annual
Lookback Amounts. Id.

Evaluation of Positions

BPA'’s response to the Court’s rulings includes a determination of the amount COUs were
overcharged due to the REP Settlement Agreements, referred to as the Lookback Amount.
Marks, et al., WP-07-E-BPA-62, at 9. This total Lookback Amount is composed of six separate
Lookback Amounts, one for each IOU. Id. One component of the calculation of Lookback
Amounts is the determination of the amount of REP benefits each IOU would have received in
the absence of the REP Settlement Agreements, called “reconstructed REP benefits.” Bliven, et
al., WP-07-E-BPA-52, at 12.

Deemer balances are a remnant of BPA’s implementation of 1981 RPSAs with exchanging
utilities. Boling, et al., WP-07-E-BPA-57, at 3. Staff’s proposal regarding deemer balances is to
assume that any deemer balances that existed as of October 1, 2001 should be treated in a
manner that is consistent with their historical treatment. Bliven, et al., WP-07-E-BPA-52, at 18.

As stated in the 1981 RPSAs, when a utility’s ASC was less than the PF Exchange rate, the
utility could elect to “deem” its ASC equal to the PF Exchange rate. Boling, et al.,
WP-07-E-BPA-57, at 3. By doing so, it avoided making actual monetary payments to BPA. Id.
The amount that the utility would otherwise have paid BPA was tracked in a “deemer account.”
Id. At such time as the utility’s ASC became higher than BPA’s PF Exchange rate, benefits that
would otherwise have been paid to the utility would be first credited against the negative

1 Avista and Idaho Power sponsored the portion of the IOUs’ brief that opposed BPA’s treatment of the deemer
balances in the Lookback. Unless otherwise noted, BPA’s reference to the “IOUs” in this section refers to Avista
and Idaho Power.
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“deemer balance.” Id. Only after positive REP benefits had completely offset the “negative
balance,” or the “negative balance” had been bought down by the deeming utility, would the
utility again receive actual monetary REP payments. Id. The 1981 RPSAs provided that “[u]pon
termination of this agreement, any debit balance in such separate account shall not be a cash
obligation of the Utility, but shall be carried forward to apply to any subsequent exchange by the
Utility for the Jurisdiction under any new or succeeding agreement.” Id. Consequently, the
deemer balances that a utility accrued under the 1981 RPSA would need to be satisfied under
future RPSAs with BPA before the utility would receive REP payments. ldaho Power,
NorthWestern, and Avista all had deemer balances as of October 1, 2001. Id.

In determining “reconstructed REP benefits,” and consequently Lookback Amounts, Staff
assumes that it would have had an operational REP for both the WP-02 and WP-07 rate periods.
Bliven, et al., WP-07-E-BPA-52, at 14. Five IOUs filed letters of intent with BPA to participate
in the REP prior to the WP-02 rate proceeding. Id. Had BPA and the 10Us not signed the REP
Settlement Agreements, these five utilities would have signed RPSAs with BPA, and thereby
would have received REP benefits during FY 2002-2008 consistent with the terms and
conditions of those RPSAs. Id. The sixth utility, Idaho Power, is assumed not to participate in
the REP due to its large deemer balance and relatively low ASC. Id.

WPAG supports BPA’s proposal to consider deemer issues in the Lookback calculations. A
deemer obligation survives the termination of the initial 1981 RPSA and is applicable whenever
an 10U with a deemer balance executes a replacement RPSA. WPAG Br., WP-07-B-WA-01, at
37. WPAG notes that since the inception of the REP, over $4.0 billion has been collected from
the customers of preference utilities and paid to the customers of IOUs. Id. As part of this
bargain, the IOUs agreed by contract to reimburse amounts by which their ASCs fell below the
applicable PF Exchange rate by forgoing REP payments until any such balance is brought to
zero. Id. This contractual repayment commitment survived the termination of the initial RPSA,
and is applicable whenever an IOU with a deemer balance executes a replacement RPSA. Id.
The contractual liability to bring to zero any deemer balances is a natural consequence of BPA’s
“what if” approach to determining the amount of the illegal overcharges imposed on the
preference customers. Id. at 38. Since BPA’s approach includes the calculation of payments to
the IOUs under RPSAs they are assumed to sign in the absence of the Settlement Agreements, it
must include the reimbursement to BPA of any outstanding deemer balances. 1d. The position
advanced by some of the IOUs and the IPUC on deemer balances has no basis in logic or in the
law and should not be adopted. Id.

The IPUC, WUTC, and the 10Us generally opposed BPA’s proposed treatment of the deemer
balances in the Lookback. IPUC Br., WP-07-B-1D-01, at 14; WUTC Br., WP-07-B-WU-01,
at 24; 10U Br., WP-07-B-JP6-01, at 184. Before addressing the specific arguments of these
parties, BPA must emphasize here that it is not finally determining the validity or invalidity of
the deemer balances in this proceeding. Forman, et al., WP-07-E-BPA-76, at 67. BPA is only
proposing an assumption as to the deemer balances for purposes of calculating the Lookback
Amounts. This assumption, however, will not finally resolve either BPA’s or the deeming
utilities’ rights. As Staff noted in the hearing phase of this case:
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BPA ... is not resolving the deemer account balances as part of this proceeding.
Our assumptions about the deemer balances are made only for purposes of this
Supplemental Proceeding and, in particular, the calculation of the Lookback
Amount. Also, we agree that the deemer balances are contract issues to be
resolved by the contract parties as part of the implementation of the REP. The
reflection of assumed deemer balances in this proceeding is not intended to
constitute a final determination of such balances by BPA. We agree that the
Ninth Circuit did not have the 1981 RPSAs or other agreements involving deemer
balances before it when deciding the PGE and Golden NW cases. Nevertheless,
deemer balances are an aspect of the REP and thus, in reviewing the
implementation of the REP in the absence of the REP settlements, we cannot
ignore them and must make some assumptions regarding the deemer balances for
ratemaking purposes.

Id. BPA’s responses to the parties’ arguments in this section must be viewed in light of this
qualification. The analysis below demonstrates that BPA’s deemer balance assumptions are
reasonable. It is not intended to be a final adjudication or decision on the deeming utilities’
rights or obligations.

The IPUC argues that there is no statutory authorization for BPA to utilize the deemer
mechanism or engage in deemer accounting. IPUC Br., WP-07-B-1D-01, at 14. According to
the IPUC, the Northwest Power Act contemplates that BPA and the 10Us would exchange when
an 10U’s ASC was above BPA'’s cost, and there is nothing in the Northwest Power Act or its
legislative history that suggests that the exchange benefits should flow in the opposite direction,
from the three 10Us to BPA. Id.

This argument is not persuasive. The IPUC’s assertions that BPA should ignore the deemer
issues in its Lookback calculations are directly at odds with the facts surrounding the
implementation of the REP since its inception in 1981. While the Northwest Power Act does not
expressly call out a deemer mechanism, it also does not prohibit one. In the absence of express
statutory guidance on this issue, or a court order voiding the deemer provisions, BPA finds it
reasonable to assume that the deemer provisions are a valid and binding obligation of the IOUs.

Further, the IPUC’s argument is even more unconvincing when considered in light of the
historical operation of the exchange program. The deemer mechanism has been a component of
the REP since the creation of the RPSAs in 1981. At that time all of the 10Us, including Avista
and Idaho Power, signed without protest the 1981 RPSAs, which contained deemer provisions.
During the term of the 1981 RPSAs, no party (including the IPUC) brought any legal challenges
against the deemer provisions on the grounds that they were not authorized by the Northwest
Power Act. This point must be emphasized. If the framers of the Northwest Power Act never
intended the REP to result in payments from the I0Us to BPA, then it follows that the IOUs and
state regulatory bodies would have vigorously opposed including the deemer mechanism in the
1981 RPSA. The facts show, however, that no such challenge was made.
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Moreover, in 1987 and 1988, BPA executed RPSA Suspension Agreements with Avista and
Idaho Power, respectively. Westerfield, WP-07-E-1D-02, at 7. Both agreements addressed
deemer balances outstanding as of specific dates, the interest rate applicable to deemer balances,
and whether interest would be compound or simple. See WP-07-E-1D-02-AT6 and WP-07-E-
ID-02-AT7. At the time the Suspension Agreements were entered into, no party raised any
objection or legal challenge to the deemer approach in general or to the specific treatment
specified in the Suspension Agreements on the grounds that these provisions were not authorized
by the Northwest Power Act. Later, Idaho Power and Avista terminated their respective 1981
RPSAs in 1993. The record in this proceeding addresses at considerable length the
circumstances surrounding the 1993 termination of the 1981 RPSAs and the deemer issues. See
Westerfield, WP-07-E-1D-02, at 9-11. BPA reviewed this documentation and once again found
no indication that parties in 1993 considered the deemer provisions counter to the Northwest
Power Act.

Also, in 2000, BPA conducted a formal public comment process on the proposed 2000 RPSAs
that would have provided REP benefits in the absence of Settlement Agreements. This process
concluded with a ROD entitled “Residential Purchase and Sale Agreements with Pacific
Northwest Investor-Owned Utilities” (2000 RPSA ROD) dated October 4, 2000. Pages 41
through 56 of the 2000 RPSA ROD address deemer issues in the context of REP benefits under
the 2000 RPSAs. Despite opposition to the deemer provision, including a statement by Avista
that “there is no mention of a deemer account in the Northwest Power Act,” BPA retained the
provision in the final agreement. 2000 RPSA ROD at 52. BPA’s decision to retain the deemer
in the 2000 RPSA was never challenged.

In view of the above record evidence, BPA cannot agree in this proceeding that the deemer
mechanism is now contrary to the Northwest Power Act. In effect, the IPUC requests BPA to
adopt an assumption that would invalidate a contractual mechanism that has been in effect for
over 20 years. BPA can find no basis in the record of this proceeding, the Northwest Power Act,
or any other law or policy that would require BPA to make this unreasonable assumption. The
IPUC’s position must be rejected.

The IPUC notes that negative deemer balances are extremely detrimental to IOU ratepayers,
especially to the more than 400,000 eligible customers of Idaho. IPUC Br., WP-07-B-1D-01,

at 14. The IPUC also notes that the deemer account has merely accrued interest since FY 1985.
Id. BPA acknowledges that deemer balances have an impact on the amount of REP benefits
available to Idaho Power’s residential customers. BPA further concurs that much of the deemer
balance that exists today is a result of interest that has accrued since 1988. However, these
observations are not relevant considerations for determining the Lookback calculations in this
proceeding. In its Lookback determination, BPA assumes that Idaho Power would not have
signed an RPSA in 2000. Bliven, et al., WP-07-E-BPA-52, at 14. Therefore BPA’s Lookback
calculations indicate that Idaho Power has would have received zero “reconstructed REP
benefits” over FY 2002-2008. See FY 2002-2008 Lookback Study, WP-07-E-BPA-44,

at 191-192. Therefore, Idaho Power’s Lookback Amount as calculated in this proceeding is the
same under BPA’s deemer assumptions as it would be if BPA assumed Idaho Power had zero
deemer balance as of October 2001.
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Furthermore, as addressed earlier, BPA is not resolving the deemer issues as part of this
proceeding. Instead, BPA is making assumptions for purposes of calculating the Lookback
Amounts. Forman, et al., WP-07-E-BPA-76, at 67. ldaho Power’s Lookback Amount is the
same regardless of the deemer assumptions BPA makes. Id. Given that BPA is not asserting
that the assumptions made in this proceeding resolve deemer issues or constitute a final
determination of the deemer obligations, BPA believes that it is not necessary to address specific
deemer issues in order to establish reasonable Lookback Amounts.

The WUTC contends that BPA should not resolve the deemer issue in this proceeding because
such issues are contract matters that were not before the Court; the Court did not require BPA to
resolve them; a rate case is not the forum for resolving these issues; and the record is insufficient
for BPA to resolve them in any event. WUTC Br., WP-07-B-WU-01, at 26. The IOUs make
similar arguments, stating that the deemer balances are the result of bilateral contracts between
BPA and the IOUs. 10U Br., WP-07-B-JP6-01, at 184. The IOUs contend BPA asserts without
explanation that an underlying assumption is that a “deemer” balance must be repaid before
exchanging utilities are eligible for payments through a RPSA. 10U Br., WP-07-B-JP6-01,

at 183. The 10Us state that BPA has acknowledged (see, e.g., Forman, et al., WP-07-E-BPA-76,
at page 67, lines 15-21, and page 74, lines 3-4) — and Avista and Idaho Power agree — that the
deemer accounts, and any issues and disputes regarding such deemer accounts, are beyond the
scope of this section 7(i) rate proceeding and, therefore, issues regarding the purported deemer
accounts are not properly addressed in this proceeding. 1d. at 184.

BPA agrees with the WUTC that deemer balances were not before the Ninth Circuit, and the
deemer issue is not an issue the Court remanded to BPA to resolve. Nevertheless, BPA believes
it is necessary to take into account the deemer balances to properly calculate the REP benefits the
I0Us would have received during the Lookback period. Under the traditional implementation of
the REP, a utility must exhaust its deemer balance before receiving positive REP benefits.
Forman, et al., WP-07-E-BPA-76, at 66. In the absence of the REP Settlement Agreements,
BPA would have continued this historical practice and required the IOUs to extinguish their
deemer balances before receiving positive REP payments. Id. It follows that when calculating
what amount of REP benefits each utility would have received under a functioning REP, deemer
balances must be paid off before positive benefits could flow to the utilities. 1d. Absent this
assumption, the utilities with deemer balances could receive REP benefits when they should have
received nothing. Id. BPA believes that this result would be contrary to the Court’s direction in
Golden NW.

The WUTC and I0OUs both argue that the deemer issues are contract issues that should not be
“resolved” in this proceeding. As noted above, BPA is not finally resolving the specific
contractual disputes related to the deemer provisions. Rather, BPA fully anticipates that there
will be other opportunities to discuss the merits of parties’ arguments through negotiations, other
processes, or litigation. However, the deemer balances, even assumed amounts, must be
accounted for in the Lookback calculation to ensure that the results of this proceeding reasonably
reflect what the REP benefit payments to the IOUs would have been without the REP Settlement
Agreements. Consistent with BPA’s position that the decisions in this proceeding do not
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constitute final determinations of disputed deemer issues, if deemer issues are settled or
otherwise determined subsequent to this proceeding, BPA will reflect the resolution of issues in
the respective IOUs’ Lookback Amounts. Forman, et al., WP-07-E-BPA-76, at 74.

The 10Us request BPA to ignore the deemer balances for purposes of this proceeding because of
contractual disputes regarding BPA’s implementation of the deemer provisions. 10U Br.,
WP-07-B-JP6-01, at 183. While BPA acknowledges the I0Us dispute certain aspects of the
deemer provision, BPA does not agree that these disputes require BPA to assume no deemer
balances exist. The primary deemer question in this proceeding is whether or not it is logical and
appropriate to calculate a Lookback Amount without considering the effect of the deemer
balance. Ultimately, rate case assumptions must be driven by the known facts. On the one side
are arguments about the validity of the underlying deemer obligations. Forman, et al.,
WP-07-E-BPA-76, at 73. On the other side is the fact that the 1981 RPSAs, which the IOUs
signed, included language requiring that deemer balances be paid off before utilities could
receive positive REP benefits; the fact that the administration of the REP, including the
subsequent suspensions and terminations of the Avista and Idaho Power 1981 RPSAs, reflected
this requirement; the fact that the utilities accrued deemer balances; the fact that evidence
indicates those deemer balances existed at the beginning of the Lookback period, although they
are disputed; and the fact that BPA’s prototype RPSA that was offered in 2000 contained the
requirement that the deemer balances be paid off before receiving positive benefits. Id. In
consideration of this strong evidentiary foundation, BPA does not believe it reasonable to simply
assume away the deemer balances for purposes of the Lookback calculations.

Even if BPA could assume that the deemer balances would have been resolved prior to the
Lookback Period, BPA cannot determine with any degree of certainty what resolution would
have occurred. BPA is unaware of any serious negotiations regarding the deemer balances prior
to the signing the 2000 REP Settlement Agreements. Consequently, there is no evidence
regarding what the specifics of that resolution might have been. Further, there is no evidence or
rationale for assuming that NorthWestern or Avista would have refused to enter into the 2000
RPSAs absent resolution of the deemer issues. To the contrary, the likelihood that outstanding
deemer balances as asserted by BPA would be reduced or eliminated during the term of the
RPSAs, and that REP benefits would have been provided to NorthWestern’s and Avista’s
eligible consumers once deemer balances were extinguished, supports the assumption that these
utilities would have signed RPSAs in 2000 even though the agreements contained deemer
provisions objected to by the companies.

In its Brief on Exceptions, the IPUC objects to BPA’s reference to the “2000 RPSA” in the Draft
Record of Decision, claiming that the 2000 RPSA is “irrelevant” to BPA’s decision. IPUC Br.
Ex., WP-07-R-ID-01, at 10-11. This is incorrect. While BPA has assumed Idaho Power would
not have signed an RPSA for the FY 2002-2008 period, BPA has assumed that both Avista Corp
and Northwestern would have. Bliven, et al., WP-07-E-BPA-52, at 14. Under the terms of the
2000 RPSA, these utilities’ deemer balances would have been subject to simple interest for the
FY 2002-2008 period. See 2000 RPSA Draft Prototype section 12, WP-07-E-JP6-17.
Consequently, BPA assumed that Avista’s and Northwestern’s deemer balances would have
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accrued simple interest during the Lookback period pursuant to the terms of the 2000 RPSA.
Thus, BPA'’s reference to the 2000 RPSA in this Record of Decision is proper.

The IPUC also argues that although BPA insists that it is only making “assumptions” about the
deemers, its calculation concerning the deemer offset has monetary consequences to Avista and
Northwestern, as well as for Idaho Power in FY 2002. IPUC Br. Ex., WP-07-R-1D-01, at 11-12.
The IPUC asserts that these actions constitute final decisions. 1d. The mere possibility that BPA
might discuss the merits of the deemer issues in future “negotiations, other processes or
litigation” does not transform BPA’s final ratemaking decisions in this proceeding to non-final
decisions. Id. IPUC states they stand ready to engage in serious negotiations regarding deemer
issues, although they note these issues have remained unresolved for more than two decades.
The public interest requires that the deemer issues finally be resolved. IPUC, Br. EX.,
WP-07-R-1D-01, at 11-12.

BPA and the exchanging utilities previously reached agreement on the amount of the deemer
account balances and the applicable interest. Those agreements were not challenged.
Nonetheless, concerns have been subsequently raised about the equities and legality of the
amount and interest. BPA concurs that resolving these deemer balance concerns is important.
However, BPA does not agree that by making an assumption in this case as to the amount of
deemer balances for Idaho Power, Avista, and Northwestern, it is making another final decision
as to those balances. BPA has made it plainly clear that the deemer balance numbers are only
assumptions. Forman, et al., WP-07-E-BPA-76, at 67. As with any assumption, events after the
fact may prove that the assumption is inaccurate. If subsequent to the rate case a settlement is
reached on the deemer balances, or a court finally determines BPA and the deeming utilities’
respective rights, then BPA intends to make appropriate adjustment to the Lookback Amounts.
Id. at 68. Either way, BPA’s assumptions in this case as to the amount of the deemer balances is
not dispositive, and will not preclude the deeming utilities or BPA from pursuing this issue in
other forums after the issuance of this Record of Decision.

Idaho Power argues in its Brief on Exceptions that the relevance of BPA’s analysis of deemer
issues is more than outweighed by the prejudice to Idaho Power resulting from the discussion of
the deemer issue appearing in the Draft ROD. IPC Br. Ex., WP-07-R-IP-V1, at 2. ldaho Power
argues that the Administrator, or his designee, will ultimately have to review all the evidence and
relevant law to determine the government’s position with respect to resolving deemer balances in
another forum. Id. ldaho Power claims that it is unfair and a denial of its due process rights for
BPA to predict for ratemaking purposes the outcome of a contract dispute, which is yet to be
fully and fairly considered by the Administrator, and then use that prediction to design rates to
the disadvantage of Idaho Power and its eligible customers. Id.

BPA is puzzled by this argument. Despite BPA’s repeated entreaties that the deemer issues are
not being finally resolved in this case and will be resolved in other forums, Idaho Power and the
IPUC have persisted in raising numerous policy, contractual, statutory, and now constitutional
arguments to oppose BPA’s deemer assumptions. BPA, in turn, must respond to these
arguments to show that its decision to account for the deemer balance (in full recognition that it
is disputed) in the Lookback is reasonable. If Idaho Power does not want the Record of Decision
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to discuss the deemer balance issue at length, then it should accept BPA'’s statement that the
deemer issue is not being resolved in this case, and limit the issues it raises in its briefs. BPA’s
assumptions in this case are not finally determining BPA’s or Idaho Power’s rights.

Idaho Power argues that one example of the alleged prejudicial analysis contained in the Draft
ROD is BPA’s assertion that it is not bound by a Department of Energy regulation establishing a
ten-year limitation upon exercising a right of administrative offset. IPC Br. Ex.,
WP-07-R-IP-V1, at 2-3. This is a clear mischaracterization of BPA’s argument. As explained
below in the discussion of Issue 5, BPA is not saying it is not “bound” by the 10 C.F.R.

8§ 1015.203(a)(4); rather, BPA is merely noting that Idaho Power is wrong in arguing that this
regulation prohibits BPA from collecting the deemer balances. If the regulation were to apply,
which it does not, then BPA would be precluded from using the administrative setoff features of
the Debt Collection Act. The case law is clear, though, that the ten-year limitation in the DCA in
no way impacts BPA’s other rights under the common law to collect outstanding debts. Idaho
Power’s argument is clearly wrong. See infra Chapter 8.11, Issue 5.

Idaho Power then asks rhetorically why BPA would choose to ignore the policy represented by
10 C.F.R. § 1015.203(a)(4), and claim a largely unrestricted common law right to offset deemer
balances, when the Draft ROD, in effect, admits that BPA cannot articulate its reasoning for key
components of the deemer calculation because of the passage of time. IPC Br. Ex.,
WP-07-R-IP-V1, at 2-3. Idaho Power then argues BPA has sound reasons for finding that
deemer balances have been discharged by the passage of time. Id. This argument, however, is in
direct conflict with ldaho Power’s previous argument that “it is unfair and a denial of [Idaho
Power’s] due process rights for BPA to predict for ratemaking purposes the outcome of a
contract dispute.” Id. at 2. Here, Idaho Power would have BPA make the prediction that the
deemer balances are extinguished due to the application of the ten-year limitation in the DCA
regulation. To make this prediction, though, BPA would have to assume that its right of set off
had accrued (despite the clear language in the contract to the contrary), that it was on notice of
such right (despite the fact that there have been no REP benefits in the past fifteen years), and
that BPA was incapable, unable, or unwilling to use its common law right to set off the deemer
balances. BPA does not believe adopting these predictions is any more reasonable than BPA’s
proposal, which relies upon the current status quo — that is, the deemer balances exist, but are
subject to dispute.

Finally, Idaho Power argues that BPA’s decisions in this case will insure that Idaho Power’s
residential and small farm customers will not receive REP benefits for many decades, if ever.
IPC Br. Ex., WP-07-R-IP-V1, at 2-3. BPA should find for purposes of this rate case that the
methods for determining deemer balances cannot be adequately authenticated or explained, and
claims for deemer balances are barred by the passage of time. Id. Alternatively, the
Administrator need not and should not make any assumptions at all about deemer balances in
this case. Id.

Idaho Power is mistaken. Whether BPA assumes Idaho Power has a deemer balance has no final
effect on Idaho Power’s ultimate Lookback Amount. As described earlier, Idaho Power’s ASC
is well below BPA’s PF Exchange rate for most of the FY 2002-2008 period, and as such, Idaho

WP-07-A-05
Chapter 8 - Calculations of Lookback Amounts
Page 224 (Conformed)



Power is entitled to no REP benefits for this period. See FY 2002-2008 Lookback Study,
WP-07-FS-BPA-08, Chapter 14. Consequently, Idaho Power is incorrect that taking into
account its deemer balance has any effect on its total Lookback Amounts. However, deemer
balances do play a role in calculating Avista’s and Northwestern’s Lookback Amounts. To be
consistent for all deeming utilities, BPA assumed for purposes of this case that Idaho Power also
had a deemer balance. In the final analysis of this case, BPA assumes that Idaho Power would
not be participating in the REP for either the Lookback period (FY 2002-2008) or for the future
rate period (FY 2009). Id. at Chapter 15.3.2. As such, what amount of deemer balance Idaho
Power has or may have had during the Lookback Period is a moot issue. In consideration of
some of the concerns that Idaho Power has expressed above, BPA will remove any references to
the alleged numerical value of Idaho Power’s deemer balance in the final studies. This should
alleviate ldaho Power’s concern that its deemer balance is being decided in this case.

The most reasonable assumption for purposes of this proceeding is that BPA would have
required the 10OUs to extinguish their deemer balances before receiving REP benefit payments
during the Lookback period. Consequently, it is proper for BPA to account for the deemer
balances when calculating the I0Us’ Lookback Amounts.

Decision

BPA will reflect the deemer balances as of October 1, 2001 and the provisions of the 2000
RPSAs in the calculation of the IOUs’ Lookback Amounts and FY 2009 rates. These
assumptions are for rate setting purposes and do not constitute final determinations of the
deemer balances, including for purposes of RPSAs that may be entered into for FY 2009 and
beyond.

Issue 2

Whether there is financial risk of revenue under-recovery if BPA adopts its assumptions
regarding deemer balances when calculating Lookback Amounts and FY 2009 power rates.

Parties’ Positions

The 10Us contend that there is financial risk of revenue underrecovery if BPA adopts its deemer
assumptions. 10U Br., WP-07-B-JP6-01, at 185.

BPA Staff’s Position

BPA Staff argued that the most appropriate approach is to use available REP records to estimate
deemer balances and to reflect such balances in the Lookback calculations and determination of
FY 2009 rates. Forman, et al., WP-07-E-BPA-76, at 75.
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Evaluation of Positions

Staff acknowledge that resolution of deemer disputes through litigation or settlement would
occur outside of a rate proceeding and that deemer balances affect the level of REP benefits paid.
Forman, et al., WP-07-E-BPA-76, at 75. An assumption of significant deemer balances would
understate REP benefits to be paid if such balances were eventually found invalid, and an
assumption of no deemer balances would overstate REP benefits paid if such balances were
subsequently affirmed. 1d. The most appropriate assumption at this time is for BPA to use the
REP records to estimate deemer balances and to reflect such balances in the Supplemental
Proposal. Id.

The 10Us argue BPA’s proposal is financially risky because if it is subsequently determined that
deemer balances are not legally binding or were improperly calculated, BPA will have
improperly offset REP benefits that accrue under future RPSAs. 10U Br., WP-07-B-JP6-01,

at 185. These offsets may have to be subsequently reversed, resulting in BPA undercollecting its
revenue requirement. Id.

BPA disagrees. If an assumed deemer balance was subsequently determined to have been too
large, then REP benefits would have been underpaid, and BPA would presumably owe some
additional amount to the IOUs. Conversely, if an assumed deemer balance was subsequently
determined to have been too small, then REP benefits would have been overpaid, and the
overpayments presumably would need to be recovered. In the latter instance, BPA and the
deemer utilities will likely again be in the unfortunate position of recovering excess REP benefits
provided to end consumers and facing some of the same issues argued at length in this
proceeding.

The 10Us’ argument is founded on the simple observation that if some assumption BPA makes
in setting rates turns out to have understated actual costs, then BPA will have understated and
presumably undercollected its “true” revenue requirement (costs). This issue, however, is not
unique to the deemer balances. All of BPA’s cost assumptions are based on forecasts. As with
any forecast, the actual cost BPA experiences may be higher or lower than anticipated. The mere
fact that actual costs may differ from a forecast, however, does not automatically mean BPA’s
rates will underrecover its costs. Indeed, BPA has risk mitigation measures built into its rates to
recover unanticipated cost increases. Additionally, variations in costs are often offset by other
factors, such as lower costs in one category or higher revenues than forecast in another. In any
case, BPA’s rates are designed to deal with these unavoidable variations through the application
of reserves, risk mitigation measures, and cost recovery mechanisms. Consequently, the
financial risk to BPA in making an assumption regarding the deemer balance is insignificant.

More specifically, whether BPA would have undercollected its REP costs as a result of the
deemer balance is a function of three things: (1) when the determination is made that the deemer
balances used to set rates were not valid or excessive; (2) whether or not the magnitude of the
overstatement of deemer balances resulted in an underpayment of REP benefits during the rate
period or simply a smaller unamortized deemer balance; and (3) if REP benefits were underpaid,
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whether BPA cures the underpayments of REP benefits during the rate period or in a subsequent
rate period.

If the magnitude of the overstatement of deemer balances results in a smaller unamortized
deemer balance, but no underpayment of REP benefits, then there is no cost underrecovery. If a
determination is made near the end of a rate period, but prior to the determination of rates for the
subsequent rate period, and REP benefits were underpaid, but the cure of the underpayment
occurs in the subsequent rate period, then there is no cost underrecovery because rates applicable
when the additional payments are made will have been set including the costs of the cure. While
there may be circumstances when the underrecovery postulated by the IOUs would occur, there
are also circumstances where little or no underrecovery occurs even if a determination is made
that deemer balances used to set rates were excessive.

Finally, even if it is ultimately determined that BPA’s deemer balance assumptions are
completely invalid, the impact of such a decision in the overall context of BPA’s FY 2009
generation revenue requirement is minor. BPA’s Supplemental Proposal indicated a FY 2009
total generation revenue requirement of $2.736 billion. See FY 2002-2008 Lookback,
WP-07-FS-BPA-08, at 55. Assuming a final determination that Avista, Idaho Power, and
NorthWestern had no deemer obligations whatsoever as of October 1, 2001, Avista and
NorthWestern would have no Lookback Amounts. See FY 2002-2008 Lookback Study,
WP-07-FS-BPA-08, Table 15.9, at 283. Therefore $2.6 million would have gone toward
Avista’s Lookback Amount in FY 2009 would instead be paid to Avista. See FY 2002-2008
Lookback Study, WP-07-FS-BPA-08, at 274. Id. In total, therefore, an assumption of no
deemer obligations would result in an increase in FY 2009 costs of only $2.6 million. This
translates into a revenue underrecovery of 0.2 percent if the full amount of the error was returned
to the utilities in FY 2009. BPA does not believe it is appropriate to assume no deemer
obligations or some reduced obligations in setting FY 2009 rates because of the worst-case
possibility of a 0.6 percent revenue under-recovery.

Decision

The risk to BPA of underrecovering its costs because of an incorrect deemer balance assumption
is not significant enough to require BPA to assume no deemer balances exist when calculating
Lookback Amounts.

Issue 3

Whether BPA’s calculation of deemer balances is arbitrary and discriminatory and not
supported by the evidence.

Parties’ Positions

The IPUC asserts that BPA'’s use of different methods to calculate interest on deemer balances
(i.e., simple versus compound) is arbitrary and discriminatory. IPUC Br., WP-07-B-1D-01,
WP-07-A-05
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at 17. The I0Us also assert that there is no logical explanation or legal justification for using
compound interest for Idaho Power and simple interest for Avista. 10U Br., WP-07-B-JP6-01,
at 188. The IPUC also asserts that the evidence does not support BPA’s calculation of deemer
balances. IPUC Br., WP-07-B-1D-01, at 18. The 10Us assert that BPA relies solely on the
Suspension Agreements from the late 1980s and fails to verify or substantiate the assumed
deemer balances. 10U Br., WP-07-B-JP6-01, at 186. They also argue that BPA largely
disregarded the 1981 RPSAs, which specified simple interest and the use of BPA’s Treasury
borrowing rate in calculating interest. Id. at 187.

BPA Staff’s Position

Staff derived the deemer balances and the applicable interest rates from the Suspension
Agreements signed by Avista and Idaho Power. Forman, et al., WP-07-E-BPA-76, at 73. Staff
believes that using the information from these agreements, which were signed by Avista and
Idaho Power, is reasonable and sufficient for determining the deemer assumptions to be used in
this proceeding. Id.

Evaluation of Positions

BPA based its assumption of deemer amounts on the terms of agreements that Avista and Idaho
Power signed in 1987 and 1988. Forman, et al., WP-07-E-BPA-76, at 73. In 1987 and 1988,
BPA executed RPSA Suspension Agreements with Avista and Idaho Power, respectively.
Westerfield, WP-07-E-1D-02, at 7. Both agreements addressed deemer balances outstanding as
of specific dates, the interest rate applicable to deemer balances, and whether interest would be
compound or simple. ldaho Power’s Suspension Agreement provided as follows:

The parties agree that Idaho Power’s accrued deemer balance as provided in
section 10 of the RPSA is $52,903,825.00, including interest, as of July 31, 1988.
... From and after August 1, 1988, ... [the deemer account balance] shall accrue
interest, which shall compound quarterly, atan average prime rate for each
calendar quarter, which shall be the arithmetic mean, to the nearest one-hundredth
of 1 percent, of the prime rate values published in the Federal Reserve Bulletin, or
in the Federal Reserve’s “Selected Interest Rates” ...

Westerfield, WP-07-E-ID-02-AT6, at 4 (emphasis added). After the suspension agreements
were terminated in 1993, the Vice President and General Counsel of Idaho Power followed up
with a letter to BPA noting that:

the Company agrees that the Company’s deemer account balances accrued as of
September 30, 1993, for each of its exchange jurisdictions shall continue to accrue
interest, said interest to be compounded quarterly, at an average prime rate for
each calendar quarter, which shall be the arithmetic mean, to the nearest
one-hundredth of one (1) percent ...

Westerfield, WP-07-E-ID-02-AT9 (emphasis added).
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Avista’s Suspension Agreement similarly notes the outstanding deemer balance and the method
for calculating applicable interest:

The parties agree that the WWP’s[**] accrued deemer account as provided in
section 10 of the RPSA is $27,336,185, including interest, as of 2400 hours,
June 30, 1987 ... From and after October 1, 1987, ... [the deemer account
balance] shall accrue interest, which shall not be compounded, at an average
prime rate for each calendar quarter, which shall be the arithmetic mean, to the
nearest one-hundredth of one percent, of the prime rate value published in the
Federal Reserve Bulletin, or in the Federal Reserve’s “Selected Interest Rates” ...

Westerfield, WP-07-E-1D-02-AT7, at 3-4 (emphasis added).

As these agreements make clear, Idaho Power’s deemer balance was subject to compound
interest, and Avista’s deemer balance was subject to simple interest. Staff used these documents
to determine deemer balance assumptions for both Avista and Idaho Power for purposes of the
Lookback calculations.

The IPUC argues that the use of two different interest rates (i.e., simple versus compound) for
similarly situated utilities is arbitrary and discriminatory. IPUC Br., WP-07-B-1D-01, at 17. The
IPUC claims there is no evidence in the record, and BPA has offered no explanation, for why
Avista agreed to apply simple interest to its deemer balance, and Idaho Power agreed to apply
compound interest to its deemer balance. Id. The IPUC notes that besides this difference in
interest, all other aspects of the two companies’ Suspension Agreements are identical. 1d. The
IPUC claims that the fact that these agreements include different interest rates “is clearly
unreasonable and arbitrary.” Id. The IOUs make similar arguments. 10U Br., WP-07-B-JP6-01,
at 188. They note that BPA’s decision to use the interest rates identified in the Suspension
Agreements continues the discriminatory treatment that occurred originally when representatives
of Avista and Idaho Power signed these agreements. The I0Us further claim that BPA has failed
to provide a rationale as to why Avista and Idaho Power accepted different interest rates in their
respective Suspension Agreements. Id. The IOUs conclude that because such discrimination
lacks a rationale, the interest rates and the deemer balances that result from them are arbitrary
and capricious and should not be assumed in this proceeding. Id.

Contrary to the IPUC’s and 10Us’ assertions, the basis for using different interest rates for
deemer balance assumptions in this proceeding is not arbitrary. The interest assumptions used to
calculate the deemer balances are derived directly from the agreements executed by
representatives of both Avista and Idaho Power. In these agreements, it is clear that Avista and
Idaho Power agreed to the existing deemer balances and the means of calculating interest. In
view of these facts, BPA does not believe it is arbitrary to base its deemer balance assumptions
on terms and conditions that were signed by Idaho Power and Avista.

1> The suspension agreement was executed by representatives of Washington Water Power Company, the
predecessor to Avista Corp.
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The IPUC and the 10Us also assert that the use of different interest methodologies is
discriminatory, capricious and unreasonable. BPA finds these arguments unconvincing. First, as
a general matter, BPA is unaware of any law or rule that would require it to offer the same terms
and conditions to every party that it negotiates with. BPA’s statutory directives are clear that the
Administrator has broad discretion to enter into agreements and contracts “upon such terms and
conditions and in such manner as he may deem necessary.” 16 U.S.C. 8 832a(f). Here, BPA
apparently believed that Idaho Power’s Suspension Agreement should include compounding
interest, and Avista’s Suspension Agreement should include simple interest. By choosing to
negotiate different interest provisions in these agreements, BPA has not violated any rule of law.

Furthermore, it is flatly unreasonable for the IPUC and the IOUs now, 20 years after these
agreements were signed, to demand an explanation from BPA as to why these differences in the
interest rates exist. This request might have been reasonable in 1988, when the memories of the
representatives who negotiated the agreements were fresh and any documentation still available.
Making such a request 20 years later, however, after memories have faded and documents have
been lost or destroyed, is patently absurd. Moreover, the IPUC and the 10Us should not be
requesting BPA to explain its actions, but should direct their inquiries to the representatives from
Avista and Idaho Power who originally agreed to these terms. BPA would suggest the parties
begin with the author of Idaho Power’s September 28, 1993, letter to BPA, which stated in no
uncertain terms that:

[Idaho Power] agrees that the [Idaho Power’s] deemer account balances accrued
as of September 30, 1993, for each of its exchange jurisdictions shall continue to
accrue interest, said interest to be compounded quarterly ...

Westerfield, WP-07-E-ID-02-AT9, (emphasis added). In short, BPA has not acted arbitrarily,
discriminatorily, or unreasonably in not explaining the basis for terms in 20-year-old agreements
that were negotiated with representatives from Avista and Idaho Power.

In response to this argument, Idaho Power asserts in its Brief on Exceptions that nothing in the
record indicates that the affected utilities even knew when they executed their suspension
agreements nearly twenty years ago that BPA was requiring different interest rates of different
companies, and it is therefore questionable whether the companies would have known of the
discrimination in time to protest it. IPC Br. Ex., WP-07-R-IP-V1, at 4. Again, this argument
fails because it relies on Idaho Power’s erroneous assumption that BPA has a duty to inform all
parties at all times of the terms and conditions of contracts that BPA has signed. Furthermore,
BPA finds it difficult to fathom that Idaho Power would have had no knowledge of Avista’s
Suspension Agreement, particularly since both Avista and Idaho Power would likely have
needed to receive approval from the IPUC to agree to suspend their respective 1981 RPSAs.
Idaho Power has also presented no evidence on this record indicating that it was “surprised by”
or “uninformed of” the terms of Avista’s Suspension Agreement. Even if Idaho Power did not
have knowledge of the terms of the agreement, it could have requested the Suspension
Agreement under the Freedom of Information Act from BPA at any time. In any case, for
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purposes of this proceeding, what Idaho Power executives knew and when they knew it is
irrelevant to whether the deemer balances should be accounted for in BPA’s analysis.

Idaho Power also disputes BPA'’s assertion that the record supports an inference that documents
signed over nearly twenty years ago memorialize truly “voluntary and mutual bargains.” 1PC Br.
Ex., WP-07-R-IP-V1, at 4. Instead, Idaho Power claims it is more reasonable to infer that BPA,
as a contracting party with all the exchanging utilities (and therefore privy to information about
the negotiations with individual utilities that other utilities would not have shared), and as the
rule-maker of the Average System Cost methodology, had superior bargaining power that could
induce affected utilities to agree to language requested by BPA. Id. Supporting this inference is
the fact that a BPA attorney authored the interest rate language that appeared in a document
signed by an Idaho Power representative requesting termination of the exchange agreement.

As noted above, specific deemer issues are not being resolved in this case. Consequently, in
response to ldaho Power’s comment, BPA has removed references to “voluntarily” from this
document to avoid making this an issue in this case. However, by removing this word from the
discussion above, BPA is in no way granting Idaho Power’s statement that BPA has superior
bargaining power. Far from it, BPA notes that there is very little evidence on the record that
would support Idaho Power’s assertion. For example, the Suspension Agreement itself does not
state that it is being executed under protest. Furthermore, the September 28, 1993, letter from
Idaho Power that agreed to pay BPA compound interest was signed by Idaho Power’s “Vice
President, General Counsel, and Secretary” — a person BPA would presume would know how to
respond in the event the government was attempting to gain terms under duress. Based on these
facts alone, there is no apparent basis to assume that BPA had superior bargaining power.
Nevertheless, this is a factual question that must be addressed in another forum, and is not
relevant to the current case. BPA has removed references to the term “voluntarily” from the Final
ROD.

In its Brief on Exceptions, Idaho Power also argues that it is not “absurd” to require BPA to
articulate a “legally sustainable commercial reason” for continuing to insist on the application of
alleged “discriminatory” interest rates in calculating deemer balances that will be used as a basis
for designing rates in this case. IPC Br. Ex., WP-07-R-IP-V1, at 5. ldaho Power claims that
nothing in the Northwest Power Act or its legislative history supports any inference that
Congress intended the REP program to generate substantial net revenues from utilities to BPA.
Id. ldaho Power concludes that BPA simply does not have, and is unable to articulate, a
statutory duty or “legitimate commercial reason” to maximize interest rates on deemer balances
in order to diminish future REP benefits to future residential and small farm customers of
selected utilities. Id.

Idaho Power’s arguments are not relevant to this case. BPA does not believe that by negotiating
compound interest terms in Idaho Power’s Suspension Agreement that BPA achieved
“substantial net revenues from” lIdaho Power. Rather, BPA was following its statutory mandate
to operate in accordance with “sound business principles.” Any normal business would naturally
want favorable terms and conditions when it came to negotiating the treatment of interest on an
outstanding balance. Requesting that interest be compounded is simply an industry standard way
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of calculating interest. In this regard, there is nothing inherently diabolical in BPA wanting
compound interest from Idaho Power. Idaho Power’s specific policy concerns about BPA'’s past
decision are not issues to be resolved in this case.

Idaho Power’s second argument is also not relevant. Idaho Power declares that BPA must
articulate a “legally sustainable commercial reason” for wanting compound interest from Idaho
Power and simple interest from Avista. As explained above, it is normal industry practice and
common sense to want compound interest for an outstanding balance. The fact that Avista was
able to receive simple interest is immaterial. The give and take of Avista’s negotiation obviously
led the parties to agree to simple interest. Whether that term came at the expense of some other
term in the Suspension Agreement cannot be determined on the existing record.

Even assuming arguendo that the *“discriminatory” standard advocated by the I0Us and IPUC
has merit, which it does not, the record evidence in this case would strongly support applying
compound interest to the deemer balances of both Avista and Idaho Power. As noted above,
BPA’s assumption that compound interest is applicable to Idaho Power’s deemer balance is
based on clear language in Idaho Power’s Suspension Agreement and September 28, 1993
termination notice letter to BPA. See Westerfield, WP-07-E-ID-02-AT9. Less clear is what
method of interest would apply to Avista’s outstanding deemer balance. Evidence supplied by
the IPUC shows that the September 29, 1993, termination notice letter from Avista (then
Washington Water Power) provided notice of termination with no reference to deemer balances,
interest rate or whether interest would be simple or compound. See Westerfield, WP-07-E-ID-
02-AT8. After receiving Avista’s letter, BPA responded in a missive dated October 19, 1993, as
follows:

BPA accepts the termination subject to the following conditions ... The
Company’s deemer account balances accrued as of September 30, 1993, for each
of its exchange jurisdictions shall continue to accrue interest, which shall be
compounded quarterly ...

Termination of the [Avista’s] RPSA in accordance with the above-stated
conditions is agreed by BPA to meet the requirements of the Company’s RPSA
for termination and to satisfy the Company’s obligations under paragraphs 4 and 6
of the Suspension Agreement concerning effective revocation of the Suspension
Agreement. Termination of the Company’s RPSA without the above-stated
conditions is unacceptable to BPA as not meeting the requirements of the
Company’s RPSA and Suspension Agreement.

Westerfield, WP-07-E-1D-02-AT11, at 1.

Given these facts, BPA could reasonably assume that compound interest was intended to apply
to both Avista’s and Idaho Power’s deemer balances from 1993 to the present. While Avista did
not directly acknowledge or concur with BPA’s termination conditions, there is equally no
evidence that Avista timely objected to the specific conditions stated in BPA’s 1993 letter.
Avista’s actions appear, in fact, to show agreement with BPA’s conditions because it proceeded
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to file notices of termination of the RPSA with FERC in letters in September and October of
1993, with FERC granting Avista’s request in December of 1993. See Westerfield, WP-07-E-
ID-02-AT14. Consequently, BPA could assume for purposes of this proceeding that Avista’s
silence and subsequent termination constituted agreement with BPA’s conditions, and thereby
assume compound interest applies to Avista’s deemer balance. This would eliminate the alleged
“discriminatory” treatment of interest between Idaho Power and Avista that the IPUC and the
I0Us are concerned about.

BPA, however, decided not to adopt this proposal because the record evidence on this issue is
unclear. Five years following the 1993 termination of the RPSA, Avista filed a letter with BPA
that stated that it did not agree with BPA’s position that deemer balances resulting from the
changed 1984 Average System Cost Methodology could be carried over to a new contract. See
Westerfield, WP-07-E-1D-02-AT15. The 1998 letter from Avista is silent with regard to the
applicable interest rate and whether interest would be simple or compound. Id. Because BPA
never received clear assent from Avista to the terms of the October 19, 1993 letter, it could be
argued that compounding of interest would not apply to Avista’s deemer balance. Since the
record evidence on this subject is unsettled, BPA proposes to adopt a conservative assumption
for purposes of this rate proceeding, and assume that simple interest would continue to apply to
Avista’s deemer balance. In adopting this position, BPA is not waiving its right to assert later in
other forums that Avista’s deemer balance is subject to compound interest. As stated above,
these issues will not be resolved in this proceeding. Based on these considerations, BPA
concludes that an appropriate assumption regarding deemer interest for this proceeding is one
based on the agreement signed by BPA and Avista, the Suspension Agreement; namely, simple
interest for Avista.

In its Brief on Exceptions, the IPUC argues that BPA must remove the foregoing analysis
because it is unreaso