
CHAPTER 8

FAMILY AND MEDICAL LEAVE ACT (FMLA)

REQUIREMENTS

A.
PURPOSE

Public Law 103-3 entitles employees to be absent for certain family and medical reasons under certain conditions.  The intent of the law is to allow employees to balance their work and family life by taking reasonable amounts of leave for:  medical reasons; for the birth, adoption, or foster care of a child; and for the care of a child, spouse, or parent who has a serious health condition.  The law is further intended to balance the demands of the workplace with the needs of families, to promote the stability and economic security of families, and to promote the national interest in preserving family integrity.

B.
ELIGIBILITY


All employees who have completed at least 12 months of service (not required to be 12 recent or consecutive months) are eligible under this Chapter except:  (1) those serving under a temporary appointment with a time limitation of 1 year or less; and (2) those with intermittent work schedules.

C.
LEAVE ENTITLEMENT


During any 12-month period, employees who are on a full-time tour of duty are entitled to a total of 12 administrative workweeks of unpaid leave.  Employees who are on part-time or uncommon tours of duty are entitled to a prorated amount of unpaid leave
, for one or more of the following reasons: 


1.
The birth of a son or daughter
 of the employee and the care of such son or daughter;


2.
The placement of a son or daughter with the employee for adoption or foster care
;


3.
The care of a spouse, son, daughter, or parent
 of the employee who has a serious health condition; or


4.
A serious health condition of the employee that makes the employee unable to perform the essential functions of his/her position.

D.
NO RETROACTIVE ENTITLEMENT


An employee must invoke his or her entitlement to FMLA leave, subject to the notification and medical certification requirements (in Section H, below).  An employee may not invoke entitlement to FMLA leave retroactively for any previous absence from work.

E.
DUAL ENTITLEMENT

When both a father and a mother work at BPA and are otherwise entitled to leave under this Chapter, each is entitled to 12 administrative workweeks of unpaid leave for a birth, adoption, or foster care of a son or daughter, as well as for the care of a son or daughter with a serious health condition.  The same rule applies to siblings who work at BPA with respect to care of a parent.
F.
SERIOUS HEALTH CONDITION DEFINITION

A serious health condition
 is an illness, injury, impairment, or physical or mental condition that involves:

1. Inpatient care (i.e., an overnight stay) in a hospital, hospice, or residential medical care facility, including any period of incapacity or subsequent treatment in connection with or consequent to such impatient care; or

2. Continuing Treatment by a health care provider
 that includes (but is not limited to) examinations to determine if there is a serious health condition and evaluations of such conditions if the examinations or evaluations determine that a serious health condition exists.  Continuing treatment by a health care provider may include one or more of the following:

a. A period of incapacity of more than 3 consecutive calendar days, including any subsequent treatment or period of incapacity relating to the same condition, that also involves:

· Treatment two or more times by a health care provider, or by a health care provider under the direct supervision of the affected individual’s health care provider, or by a provider of health care services under orders of, or on referral by, a health care provider; or

· Treatment by a health care provider on at least one occasion which results in a regimen of continuing treatment under the supervision of the health care provider (e.g., a course of prescription medication or therapy requiring special equipment to resolve or alleviate the health condition).

b. Any period of incapacity due to pregnancy or childbirth, or for prenatal care, even if the affected individual does not receive active treatment from a health care provider during the period of incapacity or the period of incapacity does not last more than 3 consecutive calendar days. 

c. Any period of incapacity or treatment for such incapacity due to a chronic serious health condition that: 

· Requires periodic visits for treatment by a health care provider or by a health care provider under the direct supervision of the affected individual’s health care provider;

· Continues over an extended period of time (including recurring episodes of a single underlying condition); and

· May cause episodic rather than a continuing period of incapacity (e.g., asthma, diabetes, epilepsy, etc.).  The condition is covered even if the affected individual does not receive active treatment from a health care provider during the period of incapacity or the period of incapacity does not last more than 3 consecutive calendar days.

d. A period of incapacity which is permanent or long-term due to a condition for which treatment may not be effective.  The affected individual must be under the continuing supervision of, but need not be receiving active treatment by, a health care provider (e.g., Alzheimer’s, severe stroke, or terminal states of a disease).

e. Any period of absence to receive multiple treatments (including any period of recovery) by a health care provider, either for restorative surgery after an accident or other injury, or for a condition that would likely result in a period of incapacity of more than 3 consecutive calendar days in the absence of medical intervention or treatment (e.g., chemotherapy/radiation for cancer, physical therapy for severe arthritis, dialysis for kidney disease).


NOTE:  Serious health condition does not include:  routine physical, eye or dental examinations; a regimen of continuing treatment that includes the taking of over-the-counter medications, bed rest, exercise, and other similar activities that can be initiated without a visit to the health care provider; a condition for which cosmetic treatments are administered, unless complications develop, or an absence because of an employee’s use of an illegal substance, unless the employee is receiving treatment for substance abuse by a health care provider.  Ordinarily, unless complications develop, the common cold, the flu, earaches, upset stomach, headaches, routine dental or orthodontia problems, and periodontal disease are not serious health conditions.  Allergies, restorative dental or plastic surgery after an injury, removal of cancerous growth, or mental illness resulting from stress may be serious health conditions only if such conditions require inpatient care or continuing treatment by a health care provider.

G.
12-MONTH PERIOD RULES

1.
For absences due to reasons listed in Section C, number 1 and 2 above, the 12-month period:  (a) may begin prior to or on the actual date of birth or placement for adoption or foster care; and (b) must expire 12 months after the date of birth or placement.


2.
For absences due to reasons listed in Section C, number 3 and 4 above, the 12-month period begins on the date an employee first takes leave under the provisions of this Chapter.


3.
An employee is not entitled to an additional 12-workweek entitlement until the previous 12-month period ends and an event or situation occurs that entitles the employee to another period of family or medical leave.  This could include a continuation of a previous situation or circumstance.

H.
PROCEDURES FOR INVOKING FMLA ENTITLEMENT AND REQUIREMENTS FOR NOTIFICATION

1.
Invoking FMLA Entitlement.  To invoke their entitlements under FMLA, employees must submit BPA Form 3510.04e, Application/Notice for Leave Under the Family and Medical Leave Act (FMLA Application), Exhibit 8C.  A copy of the FMLA Application is to be sent to the Leave Program Manager, CHM-1.  Supporting documentation or BPA Form 3780.02e, Certification of Health Care Provider, must also be provided within 15 calendar days, as applicable (refer to Section L of this Chapter and Exhibit 8B). 


2.
Requesting Leave.  To request leave under FMLA, employees must submit OPM Form 71 for each period leave is requested under FMLA, with box 5 completed.


3.
Requirements for Notification.  Managers are required to inform employees of their entitlements under FMLA.  Employees are required to give reasonable notice of leave under this Chapter by invoking their entitlements according to the time frames described below.

a. For leave requests based on birth, placement for adoption or foster care, or planned medical treatment, the employee must submit an OPM Form 71 to the manager at least 30 calendar days before the date the leave is to begin.  If the date of birth, placement, or planned medical treatment requires leave to begin within 30 calendar days, the employee must provide notice to the manager as soon as it is practicable to do so.

b. For leave requests based on foreseeable, planned medical treatment under Section C, Number 3 or 4 of this Chapter, the employee must make a reasonable effort to schedule the treatment so as not to unduly disrupt work operations.  The manager may, for valid work-related reasons, request that the employee re-schedule the treatment, subject to the approval of the health care provider.

c. For leave requests that are not foreseeable (e.g., medical emergency), the employee (or an employee's personal representative) must provide as much notice as is practicable.  In such cases, the leave cannot be delayed or denied by the manager.

I.
RIGHTS AND OBLIGATIONS OF EMPLOYEES AND MANAGERS

1.
A manager may not require an employee to invoke entitlement to leave under this Chapter.  However, an employee’s request for LWOP and/or for advanced sick or annual leave may be disapproved unless the employee invokes his/her FMLA entitlement.


2.
An employee may request leave for any of the reasons listed in Section C, above, without invoking entitlement to family and medical leave.  If approved, such leave will not count against the employee’s 12-week entitlement.  Managers are not required to approve such a leave request except in the case of a sick leave request that meets the conditions in Chapter 3 of this Personnel Letter.


NOTE:  Managers are cautioned that approval of a leave request for any of the reasons listed in Section C., when the employee does not invoke his/her entitlement under this chapter, does not reduce an employee's right to request family and medical leave subsequently and have it approved, if qualifying conditions are met.
J.
INTERMITTENT LEAVE OR REDUCED LEAVE SCHEDULE
1. Intermittent leave refers to leave taken in separate blocks of time rather than for one continuous period of time, and may range from 1/2 hour to several weeks.

2. Reduced leave schedule refers to a work schedule under which the usual number of hours of regularly scheduled work per workday or the workweek of an employee is reduced.

3. A request for intermittent leave should be documented in section 6 of the FMLA Application (BPA Form 3510.04e)


4.
A request for intermittent leave or a reduced leave schedule for reasons listed under Section C, Numbers 1 or 2, above, is subject to the discretionary approval of the manager.


5.
A request for intermittent leave or a reduced leave schedule for reasons listed under Section C, Number 3 or 4, above, must be granted when medically necessary and documented appropriately as described below.


6.
If an employee takes leave under this Chapter for reasons listed under paragraphs C.3. or C.4., either intermittently or on a reduced leave schedule that is foreseeable based on planned medical treatment or recovery from a serious health condition, the employee may be placed temporarily in a different position.  The position must be one for which the employee is qualified and that can better accommodate recurring periods of leave, but need not consist of equivalent duties.  Upon completion of the leave, the employee is entitled to return to his/her permanent position or an equivalent position, as provided for in Section O of this Chapter. 

K.
SUBSTITUTION OF PAID LEAVE

1.
An employee is entitled to substitute paid leave for any or all of the periods of leave taken under this Chapter.  For purposes of this chapter, paid leave includes:  (a) accrued annual or sick leave; (b) advanced annual or sick leave that has been approved consistent with the requirements of Chapter 2 and/or 3 of this Personnel Letter, as appropriate; or (c) leave donated to the employee under Chapter 12 of this Personnel Letter.  Use of paid leave must be in accordance with the rules governing use of such time (e.g., sick leave is permitted only in situations covered in Chapter 3).


2.
An employee cannot be required to substitute paid leave.


3.
To substitute paid leave, an employee must request to do so before the payroll is processed for the pay period in which the employee is absent.  Requests to retroactively substitute paid leave shall not be granted.

L.
MEDICAL DOCUMENTATION REQUIREMENT FOR REQUESTS BASED ON SERIOUS HEALTH CONDITIONS

1.
Documenting Medical Condition on BPA Form 3780.02e (on e-forms and Exhibit 8B).  For leave requests based on a serious health condition of the employee or the employee's spouse, son, daughter, or parent, medical documentation from the health care provider to support the request is required.  BPA Form 3780.02e shall be used for this purpose.  All pertinent sections of the form must be completed.  An employee must provide BPA Form 3780.02e within 15 calendar days to the manager after the request for such documentation.  If the employee believes confidential medically sensitive information has been included on the certification form, the employee has the option of first submitting the medical documentation form to the Medical Program Manager in Personnel Services.  The Medical Program Manager will remove all medically sensitive information shown on the form or summarize the work related information stated and provide a memo to the manager.  If it is not practicable under the particular circumstances to provide the documentation within this time frame despite the employee’s diligent, good faith efforts, the employee must provide it within a reasonable period under the circumstances, but no later than 30 calendar days after the manager’s request.  In deciding upon a course of action when the medical provider has not provided requested documentation, management will take into consideration situations in which an employee is able to document diligent, good faith efforts on the employee’s part to secure such documentation.


2.
Validity of Medical Statement.  If the manager doubts the validity of any medical statement provided by the employee, BPA may, at its own expense, obtain the medical opinion of another health care provider.  Requests to do so must be processed through the Medical Program Manager in Personnel Services.  The second health care provider may not be employed or under contract to BPA.  If the opinion of the second health care provider differs from that of the original provider, BPA may, at its expense, require the employee to obtain the opinion of a third health care provider designated or approved jointly by BPA and the employee.  The opinion of the third health care provider shall be binding on the employee and BPA.


3.
Granting Leave on a Provisional Basis.  If an employee is unable to provide required medical documentation, or if the manager questions the validity of such documentation and the medical treatment requires the leave to begin, the manager may grant the requested leave on a provisional basis.  In doing so, the manager will take into account non-responsiveness by a medical provider that occurs despite the employee's diligent, good faith efforts.  If, after the leave has commenced, the employee fails to provide the required medical documentation, the manager may either charge the employee with AWOL or allow the employee to request that the provisional leave be charged as LWOP or charged to annual or sick leave, as appropriate.


4.
Subsequent Medical Re-Certification.  BPA may, at its own expense, require subsequent medical re-certification from the health care provider on a periodic basis, but not more often than every 30 calendar days.  Re-certification requests may be required more frequently than every 30 calendar days if the employee requests that the original leave period be extended, the circumstances described in the original medical documentation have changed significantly, or BPA receives information that casts doubt upon the continuing validity of the medical documentation.

M.
DOCUMENTATION FOR OTHER REQUESTS


For requests involving the birth or placement of a son or daughter, the employee must provide evidence of the birth or the placement (adoption or foster care) that is administratively acceptable to the manager.  Such evidence will be presented at the time the leave is requested or as soon as practicable thereafter.

N. DOCUMENTATION SECURITY



All documentation related to FMLA requests shall be kept in secured systems.  Access to such documentation will be limited to those with a need to know.  BPA Form 3780.02e documenting an employee’s serious health condition shall be filed in the Employee Medical File (EMF).  Medical documentation of a family member’s serious health condition shall be kept in a secured file by the Medical Program Manager.

O.
PROTECTION OF EMPLOYMENT AND BENEFITS
1. The law provides that an employee who takes family and medical leave is entitled to return to the same position or an equivalent position with equivalent benefits, pay, status, and other terms and conditions of employment.  An equivalent position must have the same or substantially similar duties and responsibilities, which must entail substantially equivalent skill, effort, responsibility, and authority.

2. Managers must consult with Employee Relations staff in Personnel Services if an employee is not returned to his/her previous position upon return to duty.

3. Under OPM regulations, an employee is not protected from displacement if the employee's position was eliminated due to a reduction in force.  

4. An employee’s decision to invoke FMLA leave does not prohibit management from proceeding with appropriate conduct or performance-based actions.

5. An employee who uses leave under this Chapter (except for situations covered by Section J.), as a result of his/her own serious health condition, and is in a position that has specific medical standards, physical requirements, or is covered by a medical evaluation program under 5 CFR Part 339, must obtain medical clearance to return to work.  The health care provider must certify that the employee is able to perform the essential functions of his/her position and meets the specific physical qualifications and/or medical standards for his/her position.  (Such certification is all that is required.  Information identifying the employee's actual medical condition is unnecessary and shall not be solicited.)  For an employee subject to this requirement, the manager must notify the employee of the requirement before the leave begins, or to the extent practicable in emergency medical situations.  In addition, BPA shall pay the cost, or reimburse employees the cost, for obtaining such certification. 

�	The amount of leave for an employee who does not work a full-time tour of duty is calculated on an hourly basis and equals 12 times the average number of hours in the employee’s regularly scheduled workweek.  If the number of hours in the employee’s regularly scheduled workweek varies from week to week, a weekly average of the hours scheduled over the 12 weeks prior to the date leave under this chapter commences will be calculated.


�	Son or daughter, as used in the Family and Medical Leave Act, means:  a biological, adopted, or foster child; a stepchild; a legal ward; or a child of a person standing in loco parentis who is either under 18 years of age or 18 years of age or older and incapable of self-care because of a mental or physical disability.  A son or daughter incapable of self-care requires active assistance or supervision to provide daily self-care in several of the "activities of daily living."


�	Foster care, as used in the Family and Medical Leave Act, means 24-hour care for children in substitution for, and away from, their parents or guardians, determined by or with the agreement of the State or as a result of a judicial determination.


�	Parent, as used in the Family and Medical Leave Act, means a biological parent or an individual who stands or stood in loco parentis to an employee when the employee was a child.  In loco parentis refers to the situation of an individual who has day-to-day responsibility for the care and financial support of a child.  Parent does not include "in-law" parents. 


5	The definition of Serious Health Condition is also attached to the Certification of Health Care Provider, BPA Form 3780.02e (Exhibit 8B).


6	Health Care Provider, as used in the Family and Medical Leave Act, means:  (a) a licensed Doctor of Medicine or Doctor of Osteopathy; (b) any health care provider recognized by the Federal Employees Health Benefits Program who is licensed or certified under Federal or State law to provide service, or who is authorized to practice in a country other than the United States; (c) a Christian Science practitioner listed with the First Church of Christ, Scientists, in Boston, Massachusetts; or (d) a Native American who is recognized as a traditional healing practitioner by native traditional religious leaders.
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