BONNEVILLE POWER ADMINISTRATION

HUMAN RESOURCES

Portland, Oregon

PERSONNEL LETTER NO.  900-2


Date:  August 24, 2001
SUBJECT:  
Bonneville Power Administration (BPA) Reasonable Accommodation Plan

I. PURPOSE OF ISSUANCE

This letter describes Bonneville Power Administration's (BPA’s) plan for administering the Reasonable Accommodation program, to ensure compliance with all legal and regulatory requirements specified by law.  This Personnel Letter supersedes and abolishes Personnel Letter 306-1(Rev.), Reassignment and Restoration to Duty of Disabled Employees, dated June 20, 1989. 

II. BACKGROUND

The Rehabilitation Act of 1973, as amended, and the Equal Employment Opportunity Commission’s (EEOC) regulations at 29 C.F.R. 1614.203 apply to federal sector employment.  In addition, on March 1, 1999, the EEOC issued its Enforcement Guidance on Reasonable Accommodation and Undue Hardship Under the Americans with Disabilities Act (ADA), which it indicated would apply to federal sector complaints arising under the Rehabilitation Act.  On July 26, 2000, Executive Order 13164 was issued which required each federal agency to establish effective written procedures for processing requests for reasonable accommodation.  On October 20, 2000, the EEOC issued its Policy Guidance on Executive order 13164: Establish Procedures to Facilitate the Provision of Reasonable Accommodation.  This plan is intended as guidance based on applicable laws, regulations and enforcement guidance.  As new ADA and EEOC regulations, guidance and applicable case law decisions are available, they will take precedence over these instructions, and new guidance would be issued. 

III. COVERAGE

This policy covers all employees of BPA, regardless of type and duration of appointment, and all applicants for BPA positions. It also provides limited coverage for certain temporary service employees. Contract employees should refer to reasonable accommodation procedures established by their contracting employer.  The provision of reasonable accommodation outlined in this plan applies only to qualified disabled individuals. 

IV. REFERENCES

A. Title 5 CFR, Part 339, Medical Qualifications Determinations.

B. Executive Order 13164, dated July 26, 2000.

C. Rehabilitation Act of 1973, Sections 501, 503 and 504, 29 U.S.C. 793(d) and 974(d).

D. The American's with Disabilities Act, 1990. 29 C.F.R. 1630.1 (c)(2)(1997).

E. EEOC Enforcement Guidance:  Reasonable Accommodation and Undue Hardship Under the Americans with Disabilities Act (ADA), dated March 2, 1999; EEOC Enforcement Guidance on the ADA and Psychiatric Disabilities; and EEOC Enforcement Guidance: Worker’s Compensation and the ADA.

F. BPA Management Assistance Services (MAS) Handbook, Chapter 12.

G. Personnel Letter No. 293-2, Occupational Medical Records.

H. Personnel Letter No. 339-7, Medical Evaluation of Employees and Applicants.

I. 5 CFR, Part 293, Subpart E, Employee Medical File System Records.

J. Title VII, Civil Rights Act of 1964, as amended.

K. Personnel Letter 536-1, Grade and Pay Retention.

L. BPA-Columbia Power Trades Council (CPTC) Collective Bargaining Agreement.

V. DEFINITIONS

A.  Disability:  As defined by the ADA, a disability is: 1) a physical or mental impairment that substantially limits one or more of the major life activities of an individual; 2) a record of such impairment; or 3) being regarded as having such an impairment

B.  Qualified Individual with a Disability:  A qualified disabled employee or applicant is someone who meets the skill, experience, education, and other job-related requirements of the job/position held or desired, and who, with or without reasonable accommodation, can perform the essential functions of that job/position.

C.  Reasonable Accommodation:  A change involving the workplace that provides equal employment opportunity to an employee or applicant with a qualifying disability.  A change may include modification or adjustment to the work environment, such as:  modified work schedule, modification of existing facilities, job restructuring to enable the employee to perform the essential functions of a job/position, acquisition of approved special equipment, reassignment, or the removal of other identified workplace barriers.  A change that would constitute a reasonable accommodation cannot cause undue hardship to BPA.

D.  Undue Hardship:  Any action that requires significant difficulty or expense when considered in relation to factors such as a business' size, financial resources, and the nature and structure of it's operation.  An employer is required to make a reasonable accommodation to a qualified individual with a disability unless doing so would impose an undue hardship on the operation of the employer's business.

E.  Interactive Dialogue:  An interactive communication process with an employee who has requested an accommodation (or otherwise indicated a need) in order to clarify the specific nature of the disability and identify the appropriate reasonable accommodation.  This may include asking relevant questions that will enable the supervisor or management official to make an informed decision regarding BPA's accommodation responsibilities in a specific situation.

F.  Exceptions to the definitions of “Disability” and “Qualified Individual with a Disability”:  As defined in 29 C.F.R. 1630.3, the terms disability and qualified individual with a disability do not include individuals currently engaging in the use of illegal drugs when an employer acts on the basis of such use.  Tests for use of illegal drugs are not considered medical examinations and, therefore, are not subject to the ADA's restrictions on medical examinations.  Employers may hold individuals who are using illegal drugs and individuals with alcoholism to the same standards of performance as other employees.

VI. RESPONSIBILITIES

A. Manager, Human Resources, Diversity and Equal Employment Opportunity is responsible for:

1. Ensuring that managers and supervisors are familiar with, follow, and implement BPA’s reasonable accommodation policy; that is, ensuring that reasonable accommodations are provided for qualified disabled employees or applicants in accordance with applicable Federal Statutes and guidelines, Department of Energy and BPA regulations, supporting medical documentation requirements, and applicable collective bargaining agreements.  

2. Ensuring that a qualified disabled employee is offered an existing, appropriate, available job/position for reassignment when the employee cannot be reasonably accommodated within the job/position occupied. 

3. Ensuring the employee meets the qualification requirements for the offered job/position and is able to perform the essential functions of the job/position with or without reasonable accommodation. 

4. Reviewing decisions that propose to deny an accommodation request to ensure that documentation supporting the decision is sufficient to certify that the decision complies with applicable internal and external policies, regulations, and statutes.

5. Making the final determination on a reasonable accommodation reassignment between organizations claiming undue hardship.

6. Evaluating the effectiveness of the procedures and processes used in administering and implementing reasonable accommodation policy.

B. Manager, Personnel Services is responsible for:

1.
Ensuring that the job application process is accessible to applicants requesting reasonable accommodation and providing appropriate reasonable accommodations for qualified disabled applicants whenever possible.

2.
Assigning responsibility to an appropriate personnel specialist for assessment of qualification determinations and review of available position options for qualified disabled employees when reassignment is being considered as a possible reasonable accommodation. 

3.
Designating employee relations staff with responsibility for assisting supervisors and managers in the review and analysis of a request for reasonable accommodation in cases when there are employee relations issues 

4.
Designating benefits staff with responsibility for providing guidance and assistance to employees who are seeking information about the required documentation and process for making application for disability retirement, when necessary.  Providing managers, supervisors, and employees with information and assistance in processing claims under Office of Workers' Compensation Program (OWCP) for injuries received on the job, and consulting with others in the provision of reasonable accommodation if appropriate. 

5. Designating a Reasonable Accommodation (RA) Coordinator to be responsible for ensuring that the Manager, HR, Diversity and EEO, the Manager, Personnel Services, supervisors, managers, employees, and other appropriate staff are apprised of issues involving reasonable accommodation requests or needs, and coordinating the various responses and activities required to fulfill BPA’s responsibility under the ADA and applicable EEOC enforcement guidelines.

C. Supervisors and Managers are responsible for 

1.
Working in consultation with the RA Coordinator and, when necessary, an employee relations specialist, in the receipt, review, and determination process in response to an employee’s reasonable accommodation request, and in cases where the supervisor has initiated an interactive dialogue about potential reasonable accommodation.

2.
Providing an initial response to the employee that the accommodation request has been received, and is approved, or that additional information is needed, or initiating a discussion with an employee if the supervisor knows, or has reason to believe, that the employee may need reasonable accommodation.

3.
Initiating and facilitating an interactive dialogue for the purpose of consulting and sharing information with an employee who makes an accommodation request.

4.
Ensuring that the essential functions of a position are identified and documented appropriately.

5.
Budgeting for equipment and/or consultative services associated with reasonable accommodation. 

6.
Submitting to the RA Coordinator for authorization a specific request for medical equipment deemed appropriate by the Medical Program Manager and/or Medical Officer, which provides the most reasonable accommodation, as determined from the recommendations from the employee’s physician, assessment of the employee’s medical limitations, and corresponding equipment needs. 

7.
Procuring through regular BPA channels all other items required to provide the reasonable accommodation approved for the employee. 

8.
Deciding on an employee’s request for reasonable accommodation, and providing the employee with a written response, after the appropriate concurrences are obtained, if the request for reasonable accommodation is denied.  The response must be coordinated with the RA Coordinator and Human Resources prior to issuance, and must include the specific reason(s) for denial, why there were no alternative accommodations that could be made, notification of the right to file an appeal or complaint, and the contact point for the filing of the formal complaint.

9.
Ensuring training and meetings are scheduled and located in conference rooms or areas with sufficient access and provide other accommodations for disabled participants, i.e., wheelchair ramp access, sufficient clearance for wheelchairs, interpreters, closed captioned video, etc.

D. Employees or Applicants are responsible for:

1. Consulting and cooperating with the appropriate agency representative in an effort to reach a reasonable accommodation solution.  This will require the employee to:

a.)  Obtain from their personal physician and authorize the release of specific medical or related information to the RA Coordinator so the coordinator and appropriate medical staff may evaluate the request;

b.)  Provide the specifics of the accommodation requested and the working conditions or duties which are barriers due to the disability; and

c.)  When requested, provide an updated SF-171 or resume for an assessment of qualifications for use in placement activities associated with reassignment as an accommodation.  Time frames within which information must be submitted may vary from situation to situation and case to case.  The employee will be notified at the time of the specific request as to when the information is due to management for consideration. 

E. Office of Facilities and Building Maintenance is responsible for:

Ensuring that all BPA owned and leased facilities are in compliance with the ADA.  Accommodating a qualified disabled applicant or employee in areas relating to building facilities, unless the accommodation requested would create an undue hardship on BPA.  Responsibility may include coordinating with contractor agencies in cases of building or facilities modifications affecting BPA owned or leased facilities, and coordinating with Personnel Services in the evaluation and provision of equipment or furniture associated with approved accommodation requests.  Keeping current with and exploring furniture and equipment sources that specialize in new technology for disabled individuals.

F. Safety is responsible for:

Ensuring compliance with safety laws and regulations, providing a workplace free from recognizable safety and health hazards, proactively engaging in and supporting accident and illness prevention, and consulting and sharing information with Personnel Services, specifically under conditions where safety of the employee, other employees or the public is a concern.

VII. REASONABLE ACCOMMODATION PROCESS
A. Initiating a request:  An employee who seeks reasonable accommodation, or an individual seeking an accommodation on behalf of the employee, makes an oral or written request to the immediate supervisor/manager (See Section IX, below, Written Request for Record Keeping).  The request does not have to contain any special words, such as “reasonable accommodation."  A complete request for reasonable accommodation will contain the following, as necessary and appropriate:

1. Description of the disability and functional impairment necessitating the accommodation;

2. Description of the accommodation, if known, that will permit the employee to perform the essential functions of his or her job/position, and/or which will enable the employee to enjoy the same benefits and privileges in the workplace as non-disabled employees; and

3. Sufficient medical documentation that supports or confirms the disability, the functional impairment, and the requested accommodation, when the disability or need for the requested accommodation is not obvious.  Sufficient documentation as defined by EEOC’s Enforcement Guidance is documentation describing the impairment; the nature, severity, and duration of the impairment; and the extent to which the impairment limits the employee’s ability to perform the activity or activities.  The supervisor may also request from the employee a medical release and medical documentation to support the requested accommodation.

B.
Interactive Dialogue/Consideration Process

1. When the supervisor receives the reasonable accommodation request, he/she shall enter into an interactive dialogue process as soon as possible to assist the employee in completing his/her request for reasonable accommodation, and to determine what, if any, accommodation should be provided.  Communication is a priority throughout the entire process.  The supervisor/manager will take a proactive approach in searching out and considering possible accommodations, including consulting the Reasonable Accommodation (RA) Coordinator, Medical Program Manager, Medical Officer and other appropriate resources for assistance, and will explain the process to the employee.

2. The employee must cooperate with the supervisor/manager and/or the RA Coordinator by:  a) discussing the particular workplace barrier(s), and the reason(s) that the barrier is keeping him/her from performing the work of the position and the particulars of the reasonable accommodation requested; and b) providing the requested medical documentation and medical releases.

3.
The RA Coordinator may participate in interactive discussions between the employee and the supervisor, at the request of either the employee or the supervisor.  The RA Coordinator is available to help facilitate the interactive process by:  a) explaining the RA requirements/options, etc.; b) assisting the manager/supervisor in reviewing requests for reasonable accommodation; c) advising the manager and employee if additional information is needed and whether the request falls under reasonable accommodation regulations (i.e., if the employee has a qualifying disability under the ADA); d) consulting with medical personnel on the specific disability requiring accommodation and potential reasonable accommodation solutions; and e) assisting employee in:

a.)  responding to requests for medical documentation and/or specific information about requested accommodations;

b.)  updating SF-171 or resume if necessary for reassignment consideration;

c.)  understanding the importance of choices regarding geographic location in the case of reassignment;

d.)  understanding his/her responsibilities in providing necessary documentation in accordance with timeframes established in the Agency's written requests, in order for the documentation to be considered timely; and

e.)  assisting the employee and the supervisor/manager in determining what other employee programs, if any, should be invoked or recommended during this process, i.e., OWCP, Employee Assistance Program (EAP), etc.

4. The supervisor/manager will provide a timely acknowledgment of the RA request to the employee, along with a request for additional information/documentation to complete the RA request, as necessary and appropriate.  The supervisor, in consultation with the RA Coordinator or assigned employee relations specialist, will make a determination based on all applicable laws and regulations as to whether the requesting employee is a qualified disabled individual.

5. As necessary, the supervisor/manager will identify the essential functions of the job/position, and determine if removing any functions would fundamentally alter the job/position.  The evaluation of a request for a particular accommodation may involve the review by an occupational therapist, or other appropriate specialist, to determine what adjustments, if any, can be made in the current job/position.  This does not mean that performance standards will be lowered as an accommodation.  Removing a function from the position that is deemed critical to the job/position is categorically not a reasonable accommodation.

6.
The RA Coordinator will evaluate medical documentation in consultation with the Medical Program Manager and/or Medical Officer.  Under certain circumstances the RA Coordinator may ask for the individual to be examined by the BPA Medical Officer. 

7.
If it becomes apparent through medical documentation that an accommodation cannot be made in the current job/position for a qualified disabled employee, reassignment as a form of reasonable accommodation will be considered as a last resort option.  In this case, the employee has an obligation to provide an updated SF-171 or resume for use in the reassignment consideration process (see VIII below).

8.
If it is determined, based on medical documentation, that the qualified disabled employee can no longer perform the duties of his/her current job/position, and reassignment is not available, or he/she cannot perform the essential duties of the jobs/positions to which reassignment might be made, the employee will be given assistance by Personnel Services in applying to Office of Personnel Management for disability retirement, if he/she chooses to do so.

9.
As quickly as possible, after participating in the interactive process and fully examining and researching the RA request, the supervisor/manager will provide a written decision on the request for accommodation:

a) If it is determined that an employee is a qualified disabled individual, and requested accommodation can reasonably be made, the employee will be notified in writing of the decision, which will include an estimate of the time necessary to implement the accommodation if it cannot be made immediately.  Reasonable accommodation will be provided at the earliest possible time, given the individual aspects of each case.

b) If it is determined that the employee is not a qualified disabled individual, there is not enough information upon which to base a decision, the requested accommodation is not reasonable due to lack of appropriate supporting medical evidence or other necessary information, there is a lack of available vacant jobs/positions for which a qualified disabled employee is qualified, or there is a clear case of undue hardship, a decision letter documenting the denial will be issued.  The decision letter will include the specific reason(s) for the denial, and why there were no alternative accommodations that could be made.  The written denial will include notification of the employee's right to file an appeal or complaint and the contact point for the filing of formal complaint.

VIII. REASSIGNMENT AS A FORM OF REASONABLE ACCOMMMODATION

A.
Reassignment will only be considered if no appropriate reasonable accommodations are available to enable the qualified disabled individual to perform his or her current job/position.

B.
Job/positions appropriate for consideration for reassignment of qualified disabled individuals will include:  1) all vacant jobs/positions at the same pay, or at a lower pay rate, within BPA for which the employee is qualified; and 2) any planned jobs/positions which appropriate officials can reasonably assume will become available over a period of 60 business days, for which the disabled employee is qualified, at same pay, or lower rate of pay.  BPA may, at it's own discretion, exclude from consideration any positions in geographic areas that have been identified as unacceptable by the employee.  The 60 business days will begin at the point in time that management has sufficient information to officially determine that the employee cannot be accommodated in his/her current position, and the employee is notified within the first five business days.  Positions/jobs determined to be appropriate for reassignment as a reasonable accommodation will not be filled until a written reassignment offer has been provided to the qualified disabled employee.  The employee will be provided five workdays to either accept or decline the offer.  If the employee declines, the selection process will proceed in accordance with standard selection procedures. 

C.
Subject to the provisions of any applicable collective bargaining agreement, BPA will not pay for the relocation to the new duty station outside the employee’s current commuting area, unless a paid move would normally be offered because of recruiting or other circumstances, or if OWCP regulations require the payment of moving expenses.

D.
BPA has an obligation to consider positions/jobs at the same pay for which the employee qualifies.  Positions/jobs in the same commuting area, same pay will be considered first.  Next, positions/jobs in a different geographic location at the same pay will be considered.  If none are available, positions/jobs in the same commuting area at a lower pay rate will be considered, and next, positions/jobs in a different geographic location at a lower pay rate will be considered If the employee would prefer a lower paying position/job in the same commuting area over a change in geographic location, a written request to that affect may be submitted to the Reasonable Accommodation Coordinator at the time the updated resume or SF-171 is submitted.  The employee must meet the OPM Operating Manual for Qualifications Standards for General Schedule Positions, OPM Job Qualification System for Trades and Labor Occupations (Handbook X-118C), or other applicable qualification requirements, for any position/job to which reassignment is considered.

E. If more than one opportunity for reassignment is available, the employee may indicate preference, however, management’s discretion to fill positions/jobs in accordance with the business needs of the organization will prevail over employee preference when employee interest is not compatible with those needs.  If same pay rate positions are eliminated from consideration due to undue hardship, and an offer of a lower paying job/position is made, the reasons for the decision and the circumstances involving undue hardship must be documented in the decision letter to the employee.

F. Reassignment action does not include promotion to a vacant position/job or "automatic" promotion if the employee is reassigned to a position that previously held higher-grade level potential, and does not require BPA to create a new position/job in order to provide an accommodation.

G. No current BPA employee will be displaced from his/her position/job in order to provide another employee with a reassignment opportunity.

IX. WRITTEN REQUEST FOR RECORD KEEPING PURPOSES

To enable BPA to keep accurate records regarding RA requests, employees seeking a reasonable accommodation must follow up an oral request  by confirming their request in writing (including by e-mail or facsimile) to the RA Coordinator.  While the written confirmation should be made as soon as possible following the request, it is not a requirement for the request itself.  The manager/supervisor will begin processing the request as soon as it is made, whether or not the confirmation has been provided.  Written confirmation is not required when an individual needs a reasonable accommodation on a repeated basis (e.g., the assistance of sign language interpreters or readers).  In these cases, the written form is required only for the first request although, of course, appropriate notice must be given each time the accommodation is needed.

X.
PAY RETENTENTION WHEN REASSIGNMENT IS OFFERED AS A REASONABLE ACCOMMODATION

A. If reassignment to an annual position is offered as a reasonable accommodation, and the grade level or basic rate of pay for the new position is lower than the employee’s current grade or basic rate of pay, it is BPA policy to set the employee’s basic rate of pay in the new position at the maximum highest previous rate under provisions of 5 CFR, Part 531.  If the employee’s highest previous rate exceeds step 10, the Manager for Personnel Services may approve pay retention in accordance with Personnel Letter 536-1, but only if the employee’s rate of basic pay would otherwise be reduced as a result of management action.  Such pay retention is discretionary and is not an employee entitlement. 

B. If reassignment of an existing hourly employee to another hourly job is offered as a reasonable accommodation and the basic rate of pay for the new job is lower than the employee’s current basic rate of pay, the provisions of the BPA-CPTC collective bargaining agreement apply.  If the employee has more than 5 years of service with BPA, the employee is entitled to pay savings under a negotiated formula for such employees, which includes provision for annual adjustments.  If the employee has less than 5 years of service with BPA, the employee is entitled to a red-circled rate of pay, which does not include provisions for annual adjustments, if the employee’s rate of basic pay would otherwise be reduced as a result of management action.  When the new pay equals or exceeds the red-circled rate, the employee will be paid the rate established for the job.

XI.
MEDICAL CONFIDENTIALITY 

A. Before making an offer of employment, an employer may not ask job applicants about the existence, nature, or severity of a disability.  Applicants may be asked about their ability to perform job functions.  A job offer may be conditioned on the results of a medical examination, but only if the examination is required for all entering employees in the same job category.  Requests for medical information and medical examinations of employees must be job-related and consistent with business necessity.

B. Only information that is necessary to evaluate the job functions, and show

whether or not the disabled employee can perform the duties of a position/job, will be shared with those responsible for making a determination on the RA request and/or accomplishing the accommodation.  Specifics about the employee’s medical condition, whether related or not related to the disability, including diagnosis and prognosis, will be kept strictly confidential.  All medical records will be kept exclusively in the Official Employee Medical Folder in accordance with Personnel Letter No. 293-2, Occupational Medical Records.

XII.
PROCUREMENT OF EQUIPMENT IN THE PROVISION OF REASONABLE ACCOMMODATION

A. Each organization will bear the cost of providing professional assessment services, furniture, equipment, including specialized medical equipment, and other purchased items or services to research and resolve a reasonable accommodation case.  Organizations must use the ABM Code specifically for reasonable accommodation when expending funds for any time, equipment, or service associated with a reasonable accommodation case. 

B. All procurement requests for approved specialized medical equipment will be forwarded to the RA Coordinator for authorization or processing.  These purchases should be planned and submitted as far ahead as possible in order to ensure procurement of the equipment in a timely manner.

C. Purchases of non-medical equipment items with a cost exceeding $1500, other than previously approved reasonable accommodation or concurrent cyclic ergonomic assessment expenses, shall be purchased only after having been discussed with the RA Coordinator and reviewed by the Manager, HR, Diversity, EEO.  All purchases for reasonable accommodation furniture, equipment, or services shall be made in accordance with Bonneville Purchasing Instructions, Part 6.9.

Godfrey C. Beckett

Manager, Human Resources, Diversity and EEO
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Human Resources, Diversity & EEO      
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