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[bookmark: _Toc304211428][bookmark: _Toc304214702][bookmark: _Toc180290540]PURPOSE 
This Personnel Letter – 
· Covers rules, policies, and procedures for earning overtime pay and compensatory time off in lieu of overtime pay under FLSA as modified by the U.S. Office of Personnel Management (OPM) and codified in 5 CFR, Part 551.
· Provides guidance on filing FLSA overtime pay claims.

Revisions
· Establishes a 35-mile radius for “official duty station” consistent with BPA travel per diem policy.
· Clarifies that FLSA non-exempt employees earning overtime pay under Title 5 “hours of work” rules are paid at their FLSA overtime rate.
· Expands discussion of overtime hours for employees on flexible and compressed work schedules.
· Clarifies manager responsibilities for addressing incidents of unauthorized overtime.
· Clarifies that FLSA overtime pay is excluded from the aggregate limitation on pay and the bi-weekly pay cap.
· Relocates rules, policies, and procedures for FLSA exemption status determinations to Personnel Letter (PL) 551-02, “Fair Labor Standards Act (FLSA) Exemption Determinations”.
[bookmark: _Toc304211429][bookmark: _Toc304214703][bookmark: _Toc180290541]POLICY SUMMARY
Overtime entitlement under FLSA requires an initial determination that activities performed qualify as “hours of work”.  Once this threshold determination is made, “overtime” is based on whether the time spent performing the work is in excess of the number of hours in the basic work requirement.  Qualifying hours of work in excess of the basic work requirement are compensated with overtime pay or compensatory time off in lieu of overtime pay.  Supervisors are responsible for managing work and ensuring that overtime is required only to avoid a serious backlog of work or to meet a special requirement or unforeseen development.  Overtime must be authorized and approved in advance; however, FLSA non-exempt employees (except those on flexible schedules) must be compensated for “suffered or permitted” overtime.  All overtime must be recorded on appropriate time and labor reports/timesheets.  An employee is entitled to file a claim for FLSA overtime pay in accordance with the procedures outlined in this Letter. 
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[bookmark: _Toc304214704]COVERAGE
This applies to all FLSA non-exempt BPA annual employees.  Non-exempt employees may also earn overtime pay for work qualifying as “hours of work” under Title 5 overtime provisions contained in 5 CFR, Part 550 and summarized in Personnel Letter 550-01, “Overtime and Compensatory Time for Annual Employees”.  However, such overtime is paid at the employee’s FLSA overtime rate.  An employee’s exemption status is recorded in block 35 of SF-50, Notification of Personnel Action.
[bookmark: _Toc304214705]DEFINITIONS
Administrative Workweek
Administratively established period of seven (7) consecutive calendar days designated in    advance, normally from 12:00 a.m. Sunday to 12:00 a.m. the following Sunday.  Variance from this standard workweek may be authorized in writing by a Tier I or equivalent manager or by organization’s Vice President per Personnel Letter 610-05.
Basic Work Requirement
The number of hours excluding overtime hours that must be regularly accounted for on the time and labor report.  Completion of the basic work requirement includes hours reported as work, leave, or credit hours used.
Basic Workweek
For full-time employees not on a compressed work schedule, the regularly scheduled 40-hour workweek.  For full-time employees on a compressed work schedule, the regularly scheduled 80-hour bi-weekly work schedule specified in the published compressed work schedule.  For all part-time employees, the hours specified on their current SF-50, Notification of Personnel Action. 
Compensatory Time
An alternate form of compensation for overtime worked.  It is an equal amount of time off, instead of pay, for overtime hours worked subject to certain limitations described here.
Compressed Work Schedule
A work schedule with an 80-hour bi-weekly basic work requirement that is scheduled for less than 10 workdays for a full-time employee (e.g., a 4/10 schedule consisting of four 10-hour days per week).  For a part-time employee, a basic work requirement of less than 80 hours bi-weekly that is scheduled for less than 10 workdays and that may require employee to work more than 8 hours in a day.  See PL 610 for compressed work schedules for all real time schedulers, pre-schedulers, and dispatchers.
Exempt Employees 
Employees not covered by the minimum wage and overtime provisions of the Fair Labor Standards Act.
Flexible Work Schedule
A work schedule established under 5 USC 6122 that has a bi-weekly basic work requirement of 80 hours for a full-time employee (less than 80 hours for a part-time employee) and allows an employee to determine his/her own schedule within the limits set by the agency (i.e., vary arrival and departure times outside of core hours) with supervisor approval and may include earning and using credit hours to vary the workday or workweek.
FLSA Pay Claim
Employee claim of entitlement to minimum wage or overtime pay for work performed under the Fair Labor Standards Act (FLSA).
Non-Exempt Employees  
Employees covered by the minimum wage and overtime provisions of the Fair Labor Standards Act.
Official Duty Station
The city/town, county, and State in which an employee works and the surrounding area within a 35-mile radius that is used to determine whether travel is outside the limits of the official duty station for purposes of this Personnel Letter.
Overtime
Hours of work in excess of 8 hours in a day or 40 hours in a week for a full-time or a part-time employee on a regular or flexible work schedule.  Hours of work in excess of the basic work requirement for employees on compressed work schedules.  For a part-time employee on a compressed work schedule, overtime hours are those that would be considered overtime hours for a full-time employee on the same compressed schedule, but always more than 8 hours in a day or 40 hours in a week.
Premium Pay
Additional pay authorized by Title 5 U.S. Code for night, Sunday, or holiday work, and for standby duty, administratively uncontrollable overtime work.  Overtime pay under FLSA and compensatory time off earned in lieu of such overtime pay is excluded from “premium pay” as defined in the regulations.
Regular Working Hours
The days and hours of an employee’s regularly scheduled administrative workweek.
Regularly Scheduled Administrative Workweek
For full-time employees, the period within an administrative workweek when regularly required to be on duty (normally Monday through Friday, but it can be any five (5) or 
six (6) consecutive days of the administrative workweek, and may include regularly scheduled overtime).  For part-time employees, the officially prescribed days and hours within an administrative workweek when regularly scheduled to work as reflected on the current Notification of Personnel Action, Standard Form (SF) 50. 
Regularly Scheduled Overtime 
Generally, overtime hours scheduled in advance of the beginning of the administrative workweek.
Workday
For purposes of this Personnel Letter, the period between the commencement of the principal activities an employee is engaged to perform and the cessation of principal activities for that day.  The workday is not limited to a calendar day or any other 24-hour period.
[bookmark: _Toc241135124][bookmark: _Toc241141574][bookmark: _Toc304214706]RESPONSIBILITIES
A. [bookmark: _Toc241135125][bookmark: _Toc241141575]Managers/Supervisors:
1. Monitor to ensure overtime worked by non-exempt employees is ordered and approved (not suffered and permitted).
2. Order and approve overtime for employees under their administrative jurisdiction.
3. Ensure overtime is authorized and controlled in a cost-effective manner.
4. Ensure compensatory time and overtime earned and used is recorded in accordance with BPA’s time and labor reporting instructions.
B. [bookmark: _Toc241135126][bookmark: _Toc241141576]Chief Human Capital Officer (CHCO) or his/her delegate:
1. Determines FLSA status during the classification process.
2. Advises management concerning payment of overtime, compensatory time, or other premium pay for hours of work based on FLSA or Title 5 rules.
3. Advises employees and management on the avenues of review for FLSA pay claims and adjudicates claims filed with BPA.
[bookmark: _Toc304214707]OVERVIEW 
C. The Fair Labor Standards Act (FLSA) provides minimum standards for wages and overtime entitlements, defines procedures and conditions under which covered hours of work must be paid, and sets forth provisions related to child labor, home to work travel, and criteria for exempting employees from coverage of its provisions.
D. FLSA is regulated and administered by the U.S. Office of Personnel Management (OPM) as it applies to Federal employees.  FLSA (Title 29, Chapter 8) has been modified to reflect special rules for Federal employees as authorized by Title 5 of the United States Code.  Those special rules are codified in 5 CFR, Part 551.
E. The employee’s exemption status is recorded in block 35 on the SF-50, Notification of Personnel Action.  “N” in block 35 indicates that the employee is “non-exempt” (i.e., covered by FLSA).  “E” in block 35 indicates that the employee is “exempt” (i.e., not covered by FLSA).
F. The rules, policies, and guidelines for making FLSA exemption status determinations are covered in Personnel Letter 551-02, “Fair Labor Standards Act (FLSA) - Exemption Determinations”.
[bookmark: _Toc241135134][bookmark: _Toc241141587][bookmark: _Toc304214708]HOURS OF WORK UNDER FLSA
G. [bookmark: _Toc241135135][bookmark: _Toc241141588]General
1. FLSA overtime entitlement requires an initial determination that activities performed qualify as “hours of work”.  Once this threshold determination is made, “overtime” is based on whether the time spent performing the work is in excess of the number of hours in the employee’s basic work requirement.
2. All time spent by a non-exempt employee performing an activity for the benefit of BPA and under its control or direction is “hours of work” for pay purposes.  This includes time during which an employee is required to be on duty; time during which an employee is “suffered or permitted” to work; and waiting or idle time which is under the control and for the benefit of the agency.
3. Time in a paid non-work status, such as paid leave, holidays, compensatory time off, or excused absences are considered “hours of work” for FLSA purposes.  Hours in an unpaid non-work status, such as leave without pay, furlough, and absence without leave are not considered “hours of work” for FLSA purposes.
4. All time spent by an employee between the start and cessation of principal activities for that day is considered hours of work.  Any authorized rest period of 20 minutes or less is included.
5. In some cases, activities that are indispensable and preparatory or concluding to an employee’s principal activities will be credited as hours of work.  In those cases, the time period for the employee to perform preparatory or concluding activities must be scheduled by BPA.  Only that amount of time scheduled will be credited as hours worked (see 5 CFR, Part 551.412).
6. Bona fide meal periods and sleep periods are not considered hours of work except in limited circumstances as provided for in 5 CFR, Parts 551.411 and 551.432.
7. Whether time is credited as hours of work is also determined by considering provisions of law, Comptroller General decisions, OPM decisions and policy guidance, negotiated agreements, 5 CFR, Part 550 (for hours of work for travel) and 5 CFR, Part 410 (for hours of work for training).
H. [bookmark: _Toc241135136][bookmark: _Toc241141589]Travel Time
1. The guidance in this Section relates only to whether travel time is considered “hours of work” under FLSA.  For guidance on compensatory time off for travel outside duty hours that does not qualify as “hours of work” under FLSA or under Title 5 rules, see Personnel Letter 550-04, “Compensatory Time Off for Travel outside Duty Hours and for Religious Observances” and/or 5 CFR, Part 550, Subpart N.
2. Time spent traveling is considered “hours of work” under FLSA when an employee is required to:
a) Travel during regular working hours;
b) Drive a vehicle or perform other work while traveling;
c) Travel as a passenger on a one-day assignment away from the official duty station; or
d) Travel as a passenger on an overnight assignment away from the official duty station on non-workdays during hours that correspond to the employee’s regular working hours.
3. An employee who travels from home before the regular workday begins and returns home at the end of the workday is engaged in normal “home to work” travel that is not considered hours of work.
4. An employee traveling directly from home to a temporary duty location outside the limits of the official duty station will have normal home to work commute time deducted from hours of work when 2.b) or 2.c) above is applicable.
5. An employee who is permitted to travel using an alternative mode of transportation or at a time other than that selected by the agency, shall be credited with the lesser of:
a) Actual travel time qualifying as hours of work under this Section; or
b) Estimated travel time that would have been considered hours of work under this Section had the employee used the offered mode of transportation or traveled at a time selected by the agency.
I. [bookmark: _Toc241135137][bookmark: _Toc241141590]Time Spent in Training or Attending a Lecture, Meeting, or a Conference
1. Time spent in training during regular work hours is considered hours of work.
2. Time spent in training outside regular working hours is considered hours of work if BPA directs the employee to participate and the purpose of the training is to improve the employee’s performance of the duties and responsibilities of his or her current position.  For purposes of this provision, “directed to participate” means that the training is required by BPA and the employee’s performance or continued retention in his or her current position will be adversely affected by non-enrollment.  Also for purposes of this provision, “to improve the employee’s performance… of his or her current position” does not include upward mobility training or developmental training needed for a subsequent position in the same career field.
3. Time spent outside regular work hours in apprenticeship or other entry-level training, or internship or other career-related work-study training, or training under the Veteran’s Recruitment Act (VRA) is not considered hours of work unless productive work is performed during such periods.  However, an employee given training during a period of duty for which he/she is already receiving overtime pay may continue to receive that pay. 
4. Time spent by an employee performing work for BPA during a period of training will be considered hours of work.
5. Time spent within the agency’s allowance of preparation time for attendance at training is considered hours of work if it occurs during an employee’s regular working hours.  Preparatory time outside regular working hours is considered hours of work if the training is required as discussed in paragraph 2 above.
6. Time spent attending a lecture, meeting, or conference is considered hours of work if it occurs during an employee’s regular working hours.  If outside regular working hours it will be considered hours of work if BPA has directed the employee to attend the event or if the employee performs work for the benefit of BPA while attending.
J. [bookmark: _Toc241135138][bookmark: _Toc241141591]Time Spent Adjusting Grievances or Performing Representational Functions
1. Time spent by an employee adjusting his or her grievance or other appealable action during the time the employee is otherwise required to be on the agency premises is considered hours of work.
2. “Official time” granted to an employee by BPA to perform representational functions during those hours when the employee is otherwise in a duty status is considered hours of work.  This includes time spent by an employee performing such functions during regular working hours and regularly scheduled overtime hours.  If such an employee is working irregular, unscheduled overtime work and an event occurs that is connected to representational duties that must be dealt with during those hours, the time spent doing so is also considered hours of work.
K. [bookmark: _Toc241135139][bookmark: _Toc241141592]Time Spent Receiving Medical Attention
1. Time spent waiting for and receiving medical attention for illness or injury will be considered hours of work if medical attention is required on a workday in which the employee reported for duty and subsequently became ill or was injured; the time spent receiving medical attention occurs during the employee’s regular working hours; and the employee receives the medical attention on BPA’s premises or at the direction of BPA at a medical facility away from the agency’s premises.
2. Time spent taking a physical examination required for the employee’s continued employment with BPA will be considered hours of work.
L. [bookmark: _Toc241135140][bookmark: _Toc241141593]Time Spent in Charitable Activities
Time spent working for public or charitable purposes at BPA’s request, or under BPA’s direction or control, is considered “hours of work”.  Time spent voluntarily in such activities outside an employee’s regular working hours is not hours of work.
M. [bookmark: _Toc241135141][bookmark: _Toc241141594]Time Spent in Standby Duty or in an On-Call Status
1. Time spent on standby duty is considered “hours of work” if the employee is restricted to a designated duty station and is assigned to be in a state of readiness to perform work.  Limitations imposed on the employee’s activities must be so substantial that the employee cannot use the time for his/her own purposes.  In determining whether an employee’s activities are “substantially limited” for purposes of this section, personal limitations intended to ensure the employee’s readiness to perform work cannot be considered (e.g., restrictions on consumption of alcohol or certain medications).
2. [bookmark: _Toc241135142][bookmark: _Toc241141595]Time spent in an on-call status is not hours of work if the employee is allowed to leave a telephone number or to carry an electronic device for the purpose of being contacted, even though the employee is required to remain within a reasonable call-back radius; or the employee is allowed to make arrangements for another person to perform any work that may arise during the on-call period.  BPA policies governing on-call work assignments are contained in Personnel Letter 550-02, “On-Call Work Assignments and Scheduling for Annual Employees”.
[bookmark: _Toc304214709]OVERTIME AND COMPENSATORY TIME
N. [bookmark: _Toc241135143][bookmark: _Toc241141596]Overtime – Purpose and Determination of Overtime Hours
1. Entitlement:  All time considered hours of work under FLSA, as summarized in Section V, “Hours of Work under FLSA”, will be used to determine an employee’s entitlement to FLSA overtime or compensatory time in lieu of overtime.
2. Hours of Work under Title 5:  In some cases, certain “hours of work” in excess of 8 hours in a day or 40 hours in a week are compensable under Title 5 but not under FLSA.  In those cases, a FLSA non-exempt employee is entitled to be compensated for those hours but at his/her FLSA overtime rate.  For example, time spent traveling under such arduous and unusual conditions that the travel is inseparable from work is compensable under OPM regulations in 5 CFR, Part 550, but not under FLSA regulations.  A FLSA non-exempt employee who performs such work would be entitled to overtime based on Title 5, but would be compensated at the FLSA hourly overtime rate.  Personnel Letter 550-01, “Overtime and Compensatory Time for Annual Employees” should be read in conjunction with this Personnel Letter.  Table 1, Attachment A, summarizes the applicability of various overtime and compensatory time rules based on FLSA exemption status.
3. Purpose of Overtime:  Overtime should be required only to avoid a serious backlog of work, to meet a special work requirement, or to address unexpected and unforeseen work requirements.  Managers should generally not authorize and approve overtime on the same day that an employee takes leave.
4. Regular and Flexi-schedules:  FLSA non-exempt employees on a BPA regular schedule or a BPA flexi-schedule have a basic work requirement of 8 hours per day and 40 hours per week.  Overtime hours for both full-time and part-time employees are those in excess of 8 in a day or 40 in a week.  Credit hours worked at the election of the employee on a flexible work schedule are not overtime hours because they are requested by the employee (rather than ordered by management).  An employee on a flexible work schedule may not earn overtime pay as a result of including “suffered or permitted” hours as hours of work.
5. Compressed Work Schedules:  For full-time employees on a 4/10 compressed work schedule the basic work requirement is 10 hours per day, 40 hours per week, and 80 hours per bi-weekly pay period.  Therefore, overtime hours are those in excess of 10 hours per day, 
40 hours per week, or 80 hours bi-weekly.  For full-time employees on a 5-4/9 compressed schedule, the basic work requirement consists of eight 9-hour days and one 8-hour day for a total of 80 hours in the bi-weekly period.  Overtime hours are those hours in excess of an employee’s scheduled daily, weekly or bi-weekly work requirement.  For part-time employees on a compressed schedule, overtime hours are those that would be considered overtime hours for a full-time employee on the same compressed schedule, but always in excess of 8 hours in a day or 40 hours in a week.  See Personnel Letter 610 for Compressed Work Schedules for all Real Time Schedulers, Pre-Schedulers, and Dispatchers.
6. Quick Turnaround Shifts:  If an employee has two scheduled daily tours of duty that fall on the same calendar day (e.g., Monday from 4:00 a.m. to 12:30 p.m. followed by another 8-hour tour from Monday at 
10:00 p.m. to 6:30 a.m. on Tuesday), the hours of work are considered two separate workdays and the employee is not entitled to overtime for the hours during the second tour of duty that fall within the same calendar day as the first 8-hour tour of duty.
O. Overtime – Scheduling and Approval
1. Suffered and Permitted Overtime:  Overtime must be authorized and approved in advance before the work is performed; however, non-exempt employees (except those on flexible work schedules) must be compensated for suffered or permitted overtime.  “Suffered or permitted” is overtime that is not ordered or approved, but the manager knew or should have known the work was being performed and took no action to stop it.   This would include, for example, work performed before or after an employee’s designated tour of duty or during his/her designated lunch period.  It is the duty of BPA managers to ensure that overtime work is not performed solely at the initiative of the employee.  A manager who observes or has reason to believe a non-exempt employee is working overtime hours without authorization must direct the employee to cease.  An employee may be disciplined for performing overtime work against the express order of his/her supervisor.  Similarly, a supervisor may be disciplined for allowing “suffered and permitted” overtime to continue unabated.
2. Regularly Scheduled and Irregular or Occasional Overtime:  Overtime hours scheduled in advance of the beginning of the administrative workweek are considered regularly scheduled.  Overtime hours scheduled after the beginning of the administrative workweek are considered irregular and occasional.  However, failure to schedule known requirements for overtime in advance of the beginning of the administrative workweek does not make it irregular and occasional.
3. Scheduling and Recording Overtime:  Except for irregular or occasional overtime that may result from unexpected causes, overtime should be scheduled and approved in writing prior to the administrative workweek in which it will be performed (regularly scheduled overtime).  The authorizing official must provide the specific hours of overtime to be worked to employees in writing.  All regularly scheduled overtime must be requested and/or approved on form BPA F 2220.15e, “Overtime/Comp Time Request and Justification”, on the time sheet, or on other time and labor reporting forms designated by line organizations.  For irregular or occasional overtime, approval on the time and labor record is the minimum requirement.  Collective Bargaining Agreements (CBAs) should be consulted for applicable overtime scheduling and/or approval requirements.
4. Increments for Scheduling/Paying Overtime:  For regularly scheduled overtime, an employee will be compensated for every minute worked; however, work should be scheduled in no less than 15-minute increments for ease of administration.  For occasional or irregular overtime work, an employee will be compensated in increments of 15 minutes.  Periods of work of 8 minutes or more will be rounded up to 15 minutes for pay purposes.  Periods of work of 7 minutes or less will be disregarded.
5. Callback Overtime:  Irregular or occasional overtime work performed by an employee on a non-scheduled workday or for which the employee is required to return to the worksite (“callback” overtime) is deemed to be at least two hours in duration for overtime pay purposes (including compensatory time off in lieu of overtime pay).  An employee returning to the worksite to perform unscheduled overtime receives a minimum of two hours of overtime pay for each separate time the employee must return to the worksite.  The two hour minimum does not apply to unscheduled overtime performed as an adjunct to an employee’s scheduled tour of duty (e.g., just prior to or at the end of the scheduled workday) or when it is performed by telephone.  In the latter cases (adjunct or by telephone), the employee receives overtime pay only for hours actually worked.  See Personnel Letter 550-02 for more information.
6. Overtime at a non-worksite while on TDY or Working from Home must be expressly ordered and approved by an employee’s manager.  Overtime is paid for actual hours worked as it does not constitute “callback” overtime subject to the 2-hour minimum rule.
P. Overtime – Pay Rates and Pay Limits
1. Overtime Rate:  A non-exempt employee’s overtime entitlement includes the straight time rate of pay times all overtime hours worked plus one-half times the employee’s hourly regular rate times all overtime hours worked.  The “straight time” rate includes basic pay plus applicable locality pay and/or special salary rates and/or non-foreign cost of living allowance (COLA).  When applicable, the straight time rate of pay also includes annual premium pay for employees with standby duty and/or administratively uncontrollable overtime (AUO).  Additional pay—such as premium pay, differentials, cash awards and bonuses—is not included.  The hourly “regular” rate of pay is based on total remuneration which does include additional pay such as night differential, Sunday premium pay, holiday pay, locality pay, cost of living allowance, post or hazard pay differentials, and nondiscretionary bonuses.  Performance-based cash awards are not “nondiscretionary bonuses” under the regulations nor are cash awards for employee suggestions.
2. Earnings Limitations:  There is no limitation on the hourly rate of overtime pay under FLSA nor do the maximum bi-weekly or annual earnings limitations applicable to Title 5 pay apply to FLSA overtime pay.  FLSA overtime pay is excluded from the calculation of “aggregate compensation” under the aggregate limitation on pay found in 5 CFR, 
Part 530.
Q. [bookmark: _Toc241135144][bookmark: _Toc241141597]Compensatory Time
1. Eligibility:  Generally, compensatory time in lieu of overtime pay may be granted at the request of a non-exempt employee.  However, a non-exempt employee who works regularly scheduled overtime may not be granted compensatory time in lieu of overtime pay unless the employee is on a flexible work schedule.
2. When Earned:  Compensatory time may only be granted for hours of work that qualify as overtime hours as outlined in Section A. above.  Note that there is a separate type of compensatory time off for time spent in a travel status that is governed by the regulations in CFR, Part 550, Subpart N, and is subject to different rules than those described in this Personnel Letter.  Also, an employee may request to work compensatory time in order to make up for time lost due to religious observances.  This type of compensatory time is also governed by the regulations in CFR, Part 550, Subpart J.  See Personnel Letter 550-04, “Compensatory Time Off for Travel outside Duty Hours and for Religious Observances”.
3. Employee Requests for Compensatory Time:  A FLSA non-exempt employee may never be ordered or directed to take compensatory time in lieu of overtime pay.  However, when a FLSA non-exempt employee requests compensatory time in lieu of overtime (see paragraph B.1), the request should usually be granted.  Some Collective Bargaining Agreements establish the right of employees to request compensatory time in lieu of overtime, but eligibility is always subject to the requirements of FLSA (i.e., as described in paragraph B.1 of this section).
4. Scheduling and Crediting Compensatory Time:  The amount of compensatory time earned in lieu of overtime is in an amount equal to the overtime hours worked (i.e., hour for hour).  The increments for scheduling and crediting compensatory time are the same as those for overtime (see paragraph B.4 of this section).
5. Time Limits for Using Compensatory Time:  Compensatory time earned under FLSA must be taken by the end of the 26th pay period after the pay period during which it was earned.  If it is not used within this timeframe, the employee will be paid for the unused hours at the overtime rate in effect at the time it was earned.
6. Scheduling the Use of Compensatory Time:  An employee must use compensatory time before using annual leave unless the use of accrued compensatory time will result in the forfeiture of use-or-lose annual leave.
7. Cashing Out Compensatory Time Upon Separation, Transfer, Or LWOP:  An employee with an unused compensatory time balance who separates from Federal employment, transfers to another agency, moves to another DOE agency outside of BPA, is separated or placed in a leave without pay status to perform service in the uniformed services, or is separated or placed on leave without pay because of an on-the-job injury with entitlement to injury compensation will be paid for the unused hours at the overtime rate in effect at the time it was earned.
8. Rate of Overtime Pay upon Cashing Out:  Unused compensatory time is subject to the policy or regulations under which it was earned, regardless of current FLSA status.  For example, an employee earning compensatory time while non-exempt would have that time cashed out at the FLSA overtime rate (as described in paragraph C.1 of this section), even if the employee is FLSA exempt at the time it is cashed out.
9. Employee Rights:  No employee may attempt to directly or indirectly intimidate, threaten, or coerce any other employee to interfere with his/her right to request or not request compensatory time off in lieu of overtime pay.
10. Documenting Compensatory Time:  All compensatory time earned and taken by an employee in lieu of paid overtime must be recorded on the applicable time and labor report.  Compensatory time balances are maintained in the payroll system.
[bookmark: _Toc241135145][bookmark: _Toc241141598][bookmark: _Toc304214710]FLSA OVERTIME PAY CLAIMS
R. A claim concerning entitlement to FLSA overtime pay for work performed is subject to a 2-year statute of limitations, except in cases of a willful violation where the statute of limitations is 3 years.
S. Claims may be filed with BPA, directly with OPM, or in the appropriate United States court.  However, a grievance procedure is the exclusive administrative avenue of review for an employee covered by a bargaining agreement that does not exclude FLSA claims under the negotiated grievance procedure.
T. A claimant who initially files with BPA may still file a claim with OPM if the Agency’s decision is unfavorable.  There is no further administrative review after OPM has adjudicated a claim.  Neither BPA nor OPM will decide on a claim that is in litigation.
U. In order to “preserve the claim period”, a claimant or his/her designated representative must submit a written claim either to BPA or to OPM.  The claimant is responsible for proving when the claim was received by the agency or OPM and must, therefore, retain documentation to establish the date received.  The claimant should use certified, return receipt mail or request a written acknowledgement that the claim was received.
V. If a claim for back pay is established, the claimant will be entitled to pay for a period of up to two years (or three years for willful violations) back from the date the claim was received.
W. Additional information concerning the required content of claims, claimant and Agency responsibilities, and the address for filing claims directly with OPM may be found in 5 CFR, Part 551 and/or by contacting a Recruitment and Staffing Advisor (RSA) in the Human Capital Management (HCM) Talent Acquisition organization.
X. A claimant may designate a representative to assist in preparing or presenting his/her claim.  The representative must be designated in writing.  A representative who is a Federal employee may be disallowed when the individual’s activities as a representative would cause a conflict of interest, when he/she cannot be released from official duties because of the priority needs of the Agency, or when releasing the representative would result in unreasonable costs to the Agency.
[bookmark: _Toc241135150][bookmark: _Toc241141603][bookmark: _Toc304214711]REFERENCES
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· Personnel Letter No. 550-04, “Compensatory Time Off for Travel outside Duty Hours and for Religious Observances”
· Personnel Letter No. 551-02, “Fair Labor Standards Act (FLSA) Exemption Determinations”
· Personnel Letter No. 610-05, “Hours of Duty”
· U.S. Office of Personnel Management, “Handbook on Alternative Work Schedules”




/s/ Roy B. Fox
Roy B. Fox
Chief Human Capital Officer
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ATTACHMENT A

APPLICABLE HOURS OF WORK, OVERTIME, COMPENSATORY TIME, AND PREMIUM PAY RULES BASED ON FLSA EXEMPTION STATUS



	FLSA STATUS
	Hours of Work for Overtime Purposes
	Overtime Pay & Compensatory Time in Lieu of Overtime Pay
	Compensatory Time Off for Travel Not Qualifying as Hours of Work for Overtime Purposes
	Other Premium Pay (e.g., Sunday, Night, Holiday)

	Non-Exempt
	Rules in 5 CFR, Part 551, Subpart D; and applicable rules in 5 CFR, Part 550, Subpart A (see 550.101 (c))
	Rules in 5 CFR, Part 551, Subpart E only
	Rules in 5 CFR, Part 550, 
Subpart N only
	Rules in 5 CFR, Part 550, Subpart A only

	Exempt
	Rules in 5 CFR, Part 550, 
Subpart A only
	Rules in 5 CFR, Part 550, 
Subpart A only
	Rules in 5 CFR, Part 550, 
Subpart N only
	Rules in 5 CFR, Part 550, Subpart A only
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