Harassment-Free Workplace Policy


Rights of the Accused to Access Information





Purpose of Policy





This supplemental policy is intended to balance the privacy and information rights of all parties involved.  It is also intended to better ensure the willingness of witnesses and other people interviewed to provide information and give signed statements to investigators. 





Rights Under BPA Policy





If an allegation is made against an employee (an allegation occurs when a complainant informs any supervisory/management official that he/she has been the subject of harassment, as defined by BPA policy), the accused would be contacted as soon as practicable.  There are several options for determining how the accused is informed of the accusation, e.g., the complainant can meet directly with the accused; request that the manager or mediator facilitate a meeting with the accused; ask the manager to deal with the accused without involving the complainant, etc.  (If the complainant decides to deal directly with the accused, the manager remains responsible for taking all reasonable steps to insure that no further harassment or retaliation occurs.)  Regardless of how the accused is informed, the accused should be given a detailed description of the alleged unwanted behavior and made aware of the identity of the complainant.  This is consistent with BPA's policy for management officials to take action on all allegations of harassment.





However, the supervisor/manager is not required to inform the accused of an individual’s concern, or take any other action, if the manager determines that: 


the individual is not making a complaint, and


it is reasonably clear to the manager that the conduct does not fall under the policy’s definition of harassment (i.e., the behavior is not unwelcome, inappropriate and non-job-related, and the perceiver of the behavior is not threatened, intimidated, or distressed).  





Access to information resulting from fact-finding (whether conducted internally or externally) is limited to those management officials who must determine the appropriate administrative action, including disciplinary measures.  Should formal disciplinary action be taken, only those portions of the report that are necessary to support the disciplinary action will be made available to the accused.  Formal fact-finding is conducted under the supervision of the Legal Service’s staff and reports are maintained in the custody of Legal Service’s Office.  This strategy is intended to limit the disclosure of information provided by interviewees to only those management officials who have a need to know.





Legal Rights





If a formal disciplinary action is taken (i.e., reprimand, suspension, reduction in grade or pay, or removal), the employee is entitled under "due process" requirements to the information management relied on as the basis for the action.


�



Grievance Rights





Should the employee grieve the formal discipline action, the information used to support that action is available to the employee and, ultimately, an arbitrator.  It is possible that BPA would be requested to release other information (e.g., otherwise unreleasable parts of a fact-finding report) that is not used to support a formal action.  Such information would not be released by BPA to the grievant.  If challenged, BPA would disclose it only to an arbitrator ("in camera") to enable him/her to determine if there was anything in the investigation file that supports the grievant's position and, therefore, warrants disclosure to the grievant.





Appeals Before the Merit Systems Protection Board (MSPB)/Equal Employment Opportunity Commission (EEOC) and Court Trials





Discovery (e.g., broad-scale request for all related information in management's possession) is used in preparation for MSPB and EEOC hearings and court trials.  In these situations, a judge could order BPA to produce the entire investigation report, unless BPA can successfully assert a privilege to prevent full disclosure.
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