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I.
MOTION

PacifiCorp, the Public Utility Commission of Oregon, and Portland General Electric respectfully move for an order striking a portion of the direct testimony filed on behalf of Springfield Utility Board (“SUB”).
  The cited testimony should be excluded from the record because it introduces issues from the Bonneville Power Administration’s (BPA”) 2002 Wholesale Power Rate Adjustment Proceeding (“WP-02”) that are outside the scope of the SN-03 rate case.  SUB’s assertion that BPA should run a 7(b)(2) test in this proceeding does not relate to the SN-CRAC, an rate adjustment mechanism adopted in the WP-02 proceeding, and is therefore not relevant to this proceeding.  Finally, SUB has waived these arguments because it failed to raise them in the WP-02 rate hearing, despite ample opportunity to do so.

II.
BACKGROUND

On or about February 15, 2001, BPA and the Joint Customer Group entered into an agreement known as the Partial Stipulation and Settlement Agreement (“Settlement Agreement”).  The Settlement Agreement contained a proposal to address certain BPA cost recovery issues though the use of Cost Recovery Adjustment Clauses, or CRACs.  The proposal, which was jointly developed by the parties to the agreement, created three CRACS:  the FB-CRAC, the LB-CRAC, and the SN-CRAC.  By their express terms, the CRACs are formulaic rate adjustment mechanisms that adjust base rates developed in the WP-02 proceeding and do not require or provide for a 7(b)(2) test.   BPA conducted a section 7(b)(2) rate test when BPA developed its proposed 2002 wholesale power rates and all issues regarding the 7(b)(2) test were decided in the WP-02 proceeding.
   SUB joined in the Settlement Agreement.
  

BPA staff incorporated the agreed CRAC methodology from the Settlement Agreement in its Supplemental Proposal for the 2002 wholesale power rates.  BPA conducted a 7(i) process for the Supplemental Proposal, and parties were permitted to file direct and rebuttal testimony, legal briefs, cross-examine witnesses, and make closing arguments to the Administrator.  During that 7(i) process, SUB did not introduce any testimony arguing that the SN-CRAC should include a 7(b)(2) rate test.

On June 20, 2001, the Administrator filed his 2002 Supplemental Power Rate Proposal, Administrator’s Final Record of Decision (“WP-02 Supplemental Proposal ROD”).
  The WP-02 Supplemental Proposal ROD notes that the parties involved in the Settlement Agreement, which would include SUB or its representative, continued to “reflect support for the SN CRAC and DDC designs presented in the Supplemental Proposal.”
      

III.
ARGUMENT

A.
BPA’s March 13, 2003 Federal Register Notice Specifically Excludes Testimony Related to Decisions Made in BPA’s 2002 Wholesale Power Rate Case.

Bonneville’s notice announcing that the SN-CRAC had triggered and that the Administrator was initiating a proposed SN-CRAC adjustment to BPA’s 2002 wholesale power rates was published in the Federal Register on March 13, 2003 (“Federal Register”).
  The Federal Register directs the Hearing Officer to specifically exclude from the record any material that seeks to “in any way visit the appropriateness or reasonableness of BPA’s decisions in the WP-02 rate hearing.”
  The Federal Register expressly identifies the Supplemental Proposal and the three CRACs as being part of the WP-02 rate hearing.
  

Under this criteria, SUB’s testimony regarding 7(b)(2) must be excluded from the record.  SUB’s asserts that BPA should conduct another 7(b)(2) rate test once the SN-CRAC triggers.
  The SN-CRAC, however, is not a new rate, but a cost recovery adjustment clause within BPA’s 2002 wholesale power rates.  The SN-CRAC is mechanical, and by its express terms does not require that a 7(b)(2) test be performed.  By filing testimony arguing that a new standard must be applied to the SN-CRAC, SUB is arguing for changes to the design of the SN-CRAC.  The design of the SN-CRAC was determined nearly two years ago in the WP-02 proceeding.  SN-CRAC design issues were proposed in the Settlement Agreement, litigated in the Supplemental Proposal rate case, adopted in the WP-02 Supplemental Proposal ROD, filed with FERC, and FERC has granted interim approval to these formulaic rate mechanisms.  Matters from the WP-02 rate case must be excluded from the record, and therefore SUB’s testimony at Section IV involving WP-02 matters must be excluded from the record.

B.
SUB’s Testimony at Section IV Is Not Relevant to the SN-03 Proceeding.

Not only is SUB’s Section IV testimony outside the scope of this proceeding because it revisits decisions made in the WP-02 case, but this testimony is in fact not relevant to implementation of the SN-CRAC, which is the purpose of the SN-03 proceeding.  BPA appears to share this view.  In SUB’s Data Request No. SP-BPA:006, SUB asked BPA if BPA conducted a 7(b)(2) test for the SN-03 Initial Proposal.  BPA’s response indicates that it believes SUB’s 7(b)(2) testimony to be not relevant to this proceeding:

“BPA conducted the section 7(b)(2) rate test when BPA developed its BPA’s proposed 2002 wholesale power rates. . . .  BPA’s 2002 wholesale power rates have been granted interim approval by the Federal Energy Regulatory Commission.  These rates contain three Cost Recovery Adjustment Clauses (CRAC):  the Load-Based CRAC, the Financial-Based CRAC, and the Safety-Net CRAC.  BPA is currently implementing the SN-CRAC.  BPA does not conduct the section 7(b)(2) rate test when BPA implements adjustment clauses.”

C.
SUB Had Ample Opportunity to Make Its SN-CRAC Rate Design Arguments in the WP-02 Proceeding.

Similarly, SUB must be deemed to have waived its arguments relating to the 7(b)(2) test with regard to the SN-CRAC.  SUB had at least three previous opportunities to argue that BPA should conduct a 7(b)(2) test in an SN-CRAC proceeding.  First, SUB could have refused to allow Public Power Council to sign the Settlement Agreement on its behalf.
  Second, SUB could have filed testimony and legal briefs on the design of SN-CRAC in the Supplemental Proposal.  Third, SUB could have filed a Brief on Exceptions against the Draft Record of Decision for the Supplemental Proposal.  SUB did not raise those arguments at that time, and so they must be deemed waived at this late date.
 

IV.
CONCLUSION

The Federal Register Notice and the Rules of Procedure governing this proceeding expressly prohibit the introduction of issues outside the scope of the immediate proceeding.  Section IV of SUB’s testimony violates that rule and should therefore be struck from the SN-03 record. 
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Attachment 1

IV. The 7(b)(2) Test

Q. 
What is the 7(b)(2) Test?

A. 
The 7(b)(2) rate test refers to a provision in the Northwest Power Act designed to protect public power customers from certain cost shifts and rate increases.  To insulate them from suffering certain adverse consequences as a result of the legislation, Congress established the 7(b)(2) “rate ceiling” which is intended to ensure that preference customers do not pay more for power under the legislation than they would have paid without the Act.  In the event the rate ceiling, also called the 7(b(2) rate test, is triggered, then BPA must reallocate costs to other customers.  In BPA’s WP-02 final study (WP-02-FS-BPA-06A, introduction) BPA states: 

“Section 7(b)(2) of the Pacific Northwest Electric Power Planning and Conservation Act (Northwest Power Act), 16 U.S.C. §839e(b)(2), directs the Bonneville Power Administration (BPA) to conduct, after July 1, 1985, a comparison of the projected rates to be charged its preference and Federal agency customers for their firm power requirements, over the rate test period plus the ensuing four years, with the costs of power (hereafter called rates) to those customers for the same time period if certain assumptions are made. The effect of this rate test is to protect BPA's preference and Federal agency customers' wholesale firm power rates from certain specified costs resulting from provisions of the Northwest Power Act. The rate test can result in a reallocation of costs from the general requirements loads of preference and Federal agency customers to other BPA loads.”

Q. 
How does the 7(b)(2) Test work?

WP-02-FS-BPA-06A (Introduction) further states: 
“The rate test involves the projection and comparison of two sets of wholesale power rates for the general requirements loads of BPA's public body, cooperative, and Federal agency customers (7(b)(2) Customers. The two sets of rates are: (1) a set for the test period and the ensuing four years assuming that section 7(b)(2) is not in effect (Program Case rates); and (2) a set for the same period taking into account the five assumptions listed in section 7(b)(2) (7(b)(2) Case rates).”

For further information on the implementation of the 7(b)(2) test please refer the response to Data Request SP-BPA:006.  The data response included the Legal Interpretation of Section 7(b)(2) of the Northwest Power Act, 49 FR 23988 (1984) and to the Administrator’s Record of Decision (ROD) for Section 7(b)(2) Implementation Methodology (7(b)(2) ROD), published in August 1984.  These documents were incorporated by reference by BPA in the WP-02 rate case and are attached as Exhibits SN-03-E-SP-01J and SN-03-E-SP-01K of this testimony.

Q. 
Has BPA conducted a 7(b)(2) test specifically for the SN-03 rate proceeding?

A. 
No.  (See Exhibit SN-03-E-SP-01L, Data Response SN-BPA:006)

Q. 
In Data Response SN-BPA:006, did BPA state why it did not conduct a 7(b)(2) test for this proceeding?

A. 
Yes, BPA states “BPA does not conduct the 7(b)(2) rate test when BPA implements adjustment clauses”.

Q. 
Did the WP-02 Record of Decision prohibit a 7(b)(2) rate test from being conducted for any 7(i) process associated with a SN CRAC?

A. 
No.

Q. 
Did BPA model the SN CRAC in the WP-02 proceeding?

A. 
No.  BPA explained its reasoning this way: “BPA has not modeled the impact of the SN CRAC, because many of the details of its implementation will be elaborated through the expedited 7(i) process to be initiated upon the triggering of the SN CRAC, and those particular details will depend on the particular circumstances that resulted in the triggering.” (WP-02-A-09, page 2-7).  “SN CRAC was not modeled in ToolKit because its parameters will not be fully defined until it triggers and therefore cannot be modeled.”  (WP-03-E-BPA-67, page 5-12, lines 18-19)

Q.
Did the 7(b)(2) test trigger in the WP-02 proceeding?

A.
Yes.  The 7(b)(2) test triggers if the difference between the Average Discounted Program Rate and the Average Discounted 7(b)(2) Rate is positive.  The difference was 3.4 mills/kWh. (See WP-02-FS-BPA-06A, 7(b)(2) Rate Test Results, page 75)

Q
Have conditions used to determine the 7(b)(2) test changed since the WP-02 case?

A.
Yes, among other issues, most of BPA program costs have increased and DSI loads have decreased (See Loads & Resources and Revenue Recovery sections of this testimony).

Q.
Should BPA conduct a 7(b)(2) test for the SN-03 7(i) rate proceeding?

A.
Yes.  I believe that BPA should conduct a new 7(b)(2) test to assess, among other factors, the decline in DSI loads.

Q.
Is your position that running the 7(b)(2) test in the SN-03 rate proceeding is consistent with BPA’s historic application of the 7(b)(2) test?

A.
Yes.   “The 7(b)(2) Methodology has been used by BPA in every rate case since 1985, when the 7(b)(2) rate test was first run, and was used in the development of BPA’s 2002 rate case.” (WP-02-A-02, page 13-7).  In addition, the Section 7(b)(2) Implementation Methodology Record of Decision defines the “Relevant Rate Case” as “The wholesale power rate adjustment proceeding being conducted at the time the projections for section 7(b)(2) are made, and in which any adjustment to rates in accordance with section 7(b)(2) may be reflected.” (Appendix C, page 38)

Q.
How do DSI loads affect the 7(b)(2) study?

A.
A drop in DSI loads increases the likelihood that the 7(b)(2) will trigger and makes the difference between the Average Discounted Program Rate and the Average Discounted 7(b)(2) Rate more positive.  “Other areas which appear to cause the rate limit to apply are slower preference load growth than IOU load growth, lower DSI loads, and increased IOU exchange costs.” (WP-02-A-02, page 13-6)

Q.
Has BPA historically recalculated changes in DSI loads as part of a 7(b)(2) study?

A.
Yes.  To the best of my knowledge, it is a long-standing practice for BPA to incorporate forecasted changes to DSI loads in a 7(b)(2) study.  “DSI loads will be input to the rate test model on a plant-by-plant basis…If a DSI leaves the region or is no longer served by BPA, its loads will not be assumed to transfer from BPA service to utility service.” Section 7(b)(2) Implementation Methodology Record of Decision, page 41.

Q.
Are you able to quantify the impact of loads on the 7(b)(2) study based on current information provided in the SN-03 case?

A.
No.  It is difficult, if not impossible, for a party other than BPA to conduct the 7(b)(2) test in the SN-03 rate proceeding based on current information.  One reason is that the rate test is done over the rate test period, plus the ensuing four years.  Data necessary (e.g. future loads and costs for the ensuing four years outside the rate test period) to run the rate test has not been included in the SN-03 initial proposal.  Another reason is that it is difficult to translate cost and resource categories provided in the SN-03 initial proposal into categories necessary for the 7(b)(2) test which has a “program case” and a “7(b)(2) case”.  In Data Request SN-BPA:007, SUB requested that BPA provide a cross-walk of existing loads and costs in the SN-03 Initial Proposal to compare the numbers in the SN-03 proceeding with the assumptions used in the 7(b)(2) test of the WP-02 rate case.  BPA declined to do the analysis required in its data response.  (See Exhibit SN-03-E-SP-01M which is Data Response SP-BPA:007)

Q.
Is SUB proposing at this time to revisit the 7(b)(2) test in its entirety?

A.
No.  SUB suggests that BPA modify only a portion of the model from the 7(b)(2) test conducted in the WP-02 proceeding which includes a Subscription Step, rather than re-create an entirely new model.  Treatment of conservation resources, any Planned Net Revenues For Risk, Mid-Columbia resources, and terminated generating facilities need not be revisited.

Q.
Is SUB harmed if the 7(b)(2) test is not performed in the SN-03 proceeding?

A.
Yes. There are three reasons why SUB is harmed if the 7(b)(2) test is not performed in the SN-03 proceeding:

1) The information provided in the 7(b)(2) test compares the allocation of BPA costs with and without the Northwest Power Act.  This information is valuable to SUB because it reveals whether or not the allocation of benefits among customer groups is reasonable and is consistent with the Northwest Power Act.

2) Not running the 7(b)(2) test will harm SUB since the test is designed to protect SUB from certain cost shifts.

3) For the reasons stated above, the 7(b)(2) test is expected to trigger at a higher level compared to the results in the WP-02 calculation.  This would increase costs applied to the Residential Load (RL) rate and would decrease the benefits to the IOUs.  This, in turn, would decrease the rate billed to SUB and other preference customers who purchase power from BPA.

� SN-03-E-SP-01, page 7, line 12, through page 11, line 16, and Exhibits SN-03-E-SP-01J, K, L, and M.  A copy of the redacted testimony has been provided as Attachment 1.


� 2002 Final Power Rate Proposal, Administrator’s Record of Decision, WP-02-A, at 13-1 to 13-63.


� WP-02-A-09, page 1-14, 1-15.


� WP-02-A-09.


� WP_02-A-09, page 4-21.


� Bonneville Power Administration’s Proposed Safety-Net Cost Recovery Adjustment Clause Adjustment to 2002 Wholesale Power Rates, 68 FR 12048 (2003).


� Id. at 12051.


� Id.


� SN-03-E-SP-01, page 9.


� Data Response SP-BPA-06.


� WP-02-A-09, page 1-14, 1-15.


� See Section 1010.13(b), BPA Rules of Procedure, 51 FR 7611, 7617 (“Parties whose briefs do not raise and fully develop their positions on any issue shall be deemed to take no position on such issue.  Arguments not raised are deemed to be waived.”).
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