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Pursuant to section 1010.11(d) of the “Procedures Governing Bonneville Power Administration (BPA) Rate Hearings,” 51 Fed. Reg. 5,611 (1986), BPA hereby moves for an order striking the following portion of the direct testimony of Lovely, Robinson and Peters, SN-03-E-GP-01, presented on behalf of the Generating Public Utilities (GPU): page 11, line 17, through page 23, line 20, and Exhibits SN-03-E-GP-01A, B, C, D, and E.  Because page and line numbers may differ in the parties’ respective copies of the testimony, BPA has attached a redlined version of the testimony to clearly identify the challenged material.  See Attachment 1. 


The cited testimony, entitled “Compliance with the National Environmental Policy Act,” is outside the scope of issues to be litigated in this proceeding.  BPA develops wholesale power rates in formal evidentiary hearings conducted in accordance with section 7(i) of the Northwest Power Act.  16 U.S.C. § 839e(i).  BPA, however, conducts environmental review of its ratemaking actions separately under the National Environmental Policy Act (NEPA), 42 U.S.C. § 4321-4347, as well as under Council of Environmental Quality (CEQ) and U.S. Department of Energy (DOE) NEPA regulations, 40 C.F.R. § 1500-1508; 10 C.F.R. §1021.  Indeed, for the instant proceeding, BPA initiated its separate consideration of appropriate NEPA compliance documentation for the rate proposal before the section 7(i) rate hearing process was announced in the Federal Register.  See “Bonneville Power Administration’s Proposed Safety-Net Cost Recovery Adjustment Clause Adjustment to 2002 Wholesale Power Rates, BPA File No:  SN-03,” 68 Fed. Reg. 12048, 12052 (2003) (stating that “BPA is in the process of assessing the potential environmental effects of this proposed rate adjustment, consistent with the requirements of [NEPA] and its implementing regulations.”)  (Emphasis added).

Furthermore, BPA is not required by the Northwest Power Act, NEPA, or the NEPA regulations to conduct its NEPA reviews of proposed ratemaking actions as part of the formal section 7(i) rate hearing process.  See 16 U.S.C. § 839e(i).  BPA’s NEPA review process thus occurs parallel to BPA’s rate development hearings, not within the formal hearings.  

Indeed, inclusion of NEPA review in the formal hearing process would be contrary to the manner in which environmental review under NEPA must occur.  For example, only parties granted intervention in the formal hearing may raise substantive issues regarding BPA’s rate development in that hearing.  See “Procedures Governing Bonneville Power Administration (BPA) Rate Hearings,” Section 1010.4(e), 51 Fed. Reg. 5,611 (1986).  The review of NEPA issues in the formal hearing therefore would limit such review to a small number of parties.  One of the primary purposes of NEPA, however, is to foster public participation in agency actions, rather than limit such participation.  Trout Unlimited v. Morton, 509 F.2d 1276, 1282 (9th Cir. 1974) (stating that one of the purposes to be served by NEPA documentation is to “provide the public with information on the environmental impact of a proposed project as well as encourage public participation in the development of that information”); see also 40 C.F.R. § 1506.6 (requiring agencies to use appropriate measures to involve the public in its decision-making under NEPA).  If NEPA review of BPA’s SN-03 rate proposal were conducted through the formal section 7(i) rate hearing and its restricted public participation, BPA would run afoul of NEPA’s public involvement directive.  GPU’s concerns about BPA’s compliance with NEPA for this rate proposal thus are not appropriately addressed in the formal section 7(i) rate hearings, but rather are best suited for consideration in the ongoing parallel NEPA process BPA is conducting for the SN-03 rate proposal.

While BPA proposes to strike the noted testimony from the administrative record of the formal section 7(i) rate hearing, it should be emphasized that BPA, as indicated above, does not propose to ignore it.  If GPU’s NEPA testimony is stricken, BPA proposes to provide the stricken testimony to BPA staff currently conducting the environmental review of BPA’s SN CRAC rate proposal.  GPU’s NEPA concerns therefore will more appropriately receive consideration by BPA in the parallel NEPA review process for the SN-03 rate proposal, and the NEPA documentation that will be prepared for the proposal will address these concerns.          

WHEREFORE, BPA respectfully requests an order striking the direct testimony of Lovely, Robinson and Peters, SN-03-E-GP-01, page 11, line 17, through page 23, line 20, and Exhibits SN-03-E-GP-01A, B, C, D, and E, as shown in the attached redlined copy of the testimony.

DATED this 23rd day of April, 2003.
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ATTACHMENT 1

UNITED STATES OF AMERICA

DEPARTMENT OF ENERGY

BEFORE THE

BONNEVILLE POWER ADMINISTRATION

Bonneville Power Administration’s


)

Proposed Safety-Net Cost Recovery


) 
BPA Docket No. SN-03

Adjustment Clause Adjustment to


)

2002 Wholesale Power Rates



) 



DIRECT TESTIMONY OF RICK LOVELY, DENNIS ROBINSON,

AND LON PETERS

Q.
PLEASE STATE YOUR NAMES, EMPLOYERS, AND POSITIONS.
A.
(By Mr. Lovely)  My name is Richard Lovely, and I am employed by Public Utility District No. 1 of Grays Harbor County.  My current position is General Manager.  My qualifications can be found in Exhibit SN-03-Q-GP-01.

A.
(By Mr. Robinson)  My name is Dennis P. Robinson, and I am employed by Public Utility Distict No. 1 of Cowlitz County.  My current position is General Manager.  My qualifications can be found in Exhibit SN-03-Q-GP-02.

A. (By Mr. Peters)  My name is Lon L. Peters, and I am employed by Northwest Economic Research, Inc.  My qualifications can be found in Exhibit SN-03-Q-GP-03.

Q.
ON WHOSE BEHALF ARE YOU TESTIFYING?

A.
We are presenting this testimony on behalf of the following utilities:  Public Utility Districts No. 1 of Benton County, Cowlitz County, Franklin County, Grays Harbor County, Pend Oreille County, Public Utility District No. 2 of Grant County, The City of Seattle, City Light Department and Eugene Water and Electric Board.

Q.
WHY ARE YOU FILING THIS TESTIMONY?
A.
We are very concerned that BPA does not fully comprehend the regional economic damage that will result from another increase in wholesale power rates.  The Northwest economy is already suffering some of the highest unemployment rates in the country and reportedly leads the nation in loss of manufacturing jobs.  These conditions are due in part to the massive rate increases resulting from the 2000-2001 West Coast power crisis and the costs of BPA’s subscription strategy.  As a result of these rate increases, an important regional economic advantage has been significantly eroded since 2001.  The Northwest Congressional delegation has specifically asked BPA to use further rate increases as a last resort.  We do not see that BPA has taken all other actions that are possible, practical, and reasonable, before turning to the SN-CRAC.  BPA’s customers have unanimously argued against BPA’s proposed implementation of the SN-CRAC.

Q.  
WHAT ARE THE PURPOSES OF YOUR TESTIMONY?

A.  
There are three purposes for this testimony.  First, we argue that BPA does not need an SN-CRAC rate increase on October 1, 2003.  Examples of mechanisms available to BPA to achieve this result are provided in the testimony of Bliven, Carr, and O’Meara, SN-03-E-JC-01, section 2.  Second, we address the idea of a “contingent SN-CRAC”, which would be implemented over the remainder of the current rate period (see Exhibit SN-03-E-WA-01 for a more detailed proposal).  In order to reach agreement on the details of such a contingent SN-CRAC, we recommend that BPA enter into formal settlement discussions with its customers.  Third, we set out the limits on potential BPA power rate increases during the FY04-06 period due to BPA’s reliance in this docket on previous environmental analyses under the National Environmental Policy Act (NEPA).

Q.  
PLEASE SUMMARIZE YOUR CONCLUSIONS.

A. BPA should take all steps possible to avoid the imposition of an SN-CRAC surcharge in FY04, adopt a contingent SN-CRAC process for the remainder of the rate period that incorporates safeguards against cost overruns and excessive revenue collection while providing greater opportunity for customer influence over future SN-CRAC surcharges, and adopt rate caps in this proceeding that are consistent with the analysis in the 1995 Business Plan Environmental Impact Statement.

1.  SN-CRAC Surcharge in FY04

Q.
HOW SHOULD BPA PLAN TO ENSURE PAYMENTS TO THE U.S. TREASURY IN FY03 AND FY04?

  A.
Given the state of the Northwest economy and BPA’s history of overspending and questionable financial policies, BPA’s immediate course should be to implement all those actions necessary to avoid any SN-CRAC surcharge in FY04, while assuring payments to the Treasury in both FY03 and FY04.  Potential actions are explained in the testimony of Bliven et al., SN-03-E-JC-01, section 2.  These include:

· Recognition of higher revenues from surplus power sales resulting from the increase in stream flows that have occurred and are forecast to occur for the remainder of this fiscal year.

· Achievement of additional cost reductions to bring spending more in line with the spending assumptions used in the original WP-02 rate proceeding.

· Renewal of efforts to obtain credit from the Treasury for accelerated repayments made during this and prior rate periods.

· Amortization of Conservation Augmentation acquisition costs over a 20 year period, consistent with the period over which BPA will receive benefits from these investments, instead of accelerated amortization through FY2011.

· Recovery by Energy Northwest of abandoned bearer bonds.

· Use of the existing $250 million Treasury Note, which BPA has already identified as a “liquidity tool” that can help “bridge gaps due to short term cash flow shortfalls”.  See the response to Data Request IN-BPA-037A, page 1, provided in SN-03-E-GP-01D.

Q.
WHAT WOULD BE THE CONSEQUENCES OF TAKING THESE ACTIONS?

A.
If these actions are successfully taken, BPA will have the financial resources to cover its operating expenses and pay the Treasury in full in both FY03 and FY04, without implementing an SN-CRAC rate increase in October of 2003.  If BPA does implement an SN-CRAC surcharge in FY04, it should do so only pursuant to our proposal for a contingent SN-CRAC, and with any improvements to BPA’s forecast of FY03 Accumulated Net Revenues (ANR) used to reduce the FY04 Maximum Planned Recovery Amount, rather than spreading such improvements over all three remaining years of the rate period.

Q.
DO YOU AGREE WITH BPA’S DECISION TO TRIGGER THE SN-CRAC FOR FY04?

A.
No.  BPA’s trigger of the SN-CRAC in February of this year is inconsistent with the GRSPs adopted in 2001 and the very purpose of the SN-CRAC, and apparently fails to include cost reductions that BPA has already agreed to.  BPA has not demonstrated that it is at risk of missing its upcoming payment to the U.S. Treasury or another creditor.   BPA has already effectively prepaid its Treasury obligation for this year through advanced amortization payments.  No catastrophic events have occurred that would justify triggering the SN-CRAC.  Rather, BPA has triggered the SN-CRAC this year in order to recover from the consequences of its past decisions.

2.  Contingent SN-CRAC for FY05-06

Q. WHAT IS THE PURPOSE OF THIS SECTION OF YOUR TESTIMONY?

A.
In this section, we address the concept of a “contingent SN-CRAC”, which is different from the “variable SN-CRAC” in BPA’s initial proposal.  Our proposed contingent SN-CRAC builds on, but differs from, the description offered in SN-03-E-BPA-10.

Q.
WHAT DO YOU RECOMMEND REGARDING THE CONTINGENT SN-CRAC?

A.
First, BPA should take whatever procedural steps are necessary to permit a settlement agreement in this docket.  The proposal of the Western Public Agencies Group may be a good starting point for the substance of such settlement discussions.  See SN-03-E-WA-01 and attachments.  Second, certain principles should be incorporated into the design of any contingent SN-CRAC.  (1) The Maximum Planned Recovery Amount for FY05 and FY06 should be recalculated in the Final Proposal (consistent with SN-03-E-BPA-10, page 9, line 22 through page 10, line 5) to achieve the same levels of Treasury Payment Probability (TPP) and Treasury Repayment Probability (TRP) as the Initial Proposal;  however, the third proposed financial standard, that PBL net revenues over the FY02-06 period be greater than or equal to zero, should be dropped.  (2) The contingent SN-CRAC should incorporate strict spending controls and prohibitions on using cash for capital investments or early payment of Treasury bond principal and appropriations, so that any excess spending or other uses of cash in the remaining years of the rate period do not increase the SN-CRAC over the maximum level determined under our first principle.  (3) The contingent SN-CRAC should provide a structured method for public participation in BPA’s cost and SN-CRAC rate decisions, including considering events that are beneficial to BPA’s financial situation and that can reasonably be anticipated for the upcoming year, such as agreements to reduce or defer payments to regional investor-owned utilities under the Residential Exchange Program contracts.  These improvements would reduce the SN-CRAC Revenue Amount (and therefore the SN-CRAC percentage) for the upcoming year.  (4) The contingent SN-CRAC should provide for a fifty percent refund of any amounts by which ANR exceeds the SN-CRAC Threshold.

Q.
WHY DO YOU RECOMMEND REJECTION OF THE THIRD FINANCIAL STANDARD?

A.
The 2002 Final Supplemental General Rate Schedule Provisions (GRSPs) Section II.F.3 (WP-02-A-09, page 25) limit BPA’s authority to impose an SN CRAC to “achieve a high probability that the remainder of Treasury payments during the FY 2002-06 rate period will be made in full.”  (Emphasis added.)  BPA’s first two standards in the Initial Proposal fall within the intent and explicit language of this provision:  a 50 percent TPP for each annual Treasury payment, and an 80 percent probability that BPA will be able to make all of its FY06 payment and repay any missed amounts in FY03-05 (called “TRP”, or Treasury Recovery Probability).  The third proposed standard has no basis in the underlying GRSPs, and in fact violates the GRSPs.  The purpose of the SN CRAC was to ensure high TPP, not necessarily recover prior PBL net losses.  While the outcome may be that PBL achieves positive net revenues by meeting the other two standards, it would violate the GRSPs to collect any additional SN-CRAC surcharge amount just to avoid negative net revenues for the entire rate period.  The third standard should not be adopted in this proceeding, especially since BPA forecasts that the controlling standard in its analysis is the three-year TRP (see BPA’s response to CR-YA-BPA:092). 

Q.
WHY ARE YOU RECOMMENDING THE FOUR CHANGES LISTED ABOVE?

A.
The first three changes will preserve cash for two important purposes:  to help ensure repayment of BPA’s obligations to the U.S. Treasury, and to help reduce the size of any future SN-CRAC surcharges.  The fourth change will provide that the benefits of any excess revenues are shared equally between regional ratepayers and improvements to BPA’s financial condition.

Q.
HOW SHOULD THE FIRST CHANGE BE IMPLEMENTED?

A.
For purposes of determining whether rates could be automatically increased without triggering a new SN-CRAC §7(i) process, BPA’s spending should be capped at the levels for each subtotal in BPA’s net income statement, as corrected for inadvertently omitted savings (see SN-03-E-BPA-02 (E-1), Table 3.1, PBL Summary of Net Revenues for FY2002-06).  Under this proposal, BPA would include in the determination of Accumulated Net Revenues (ANR) the lesser of actual spending for each of those categories or the capped amounts.  In addition, savings in one cost category or additional revenues would not be allowed to offset excess spending in any cost category.  This would affect both whether ANR falls below the SN CRAC threshold, and by how much.  This would keep that upcoming year’s SN CRAC Planned Recovery Amount from including any spending in excess of the caps in each cost subcategory.  In the event that BPA spends in excess of these levels, or creates new categories of spending not included in the PBL Summary of Net Revenues, such excess expenditures could only be included in an SN-CRAC rate adjustment if BPA forecasts it needs to re-trigger the SN-CRAC and conducts a new §7(i) rate proceeding.  In such a new §7(i) proceeding, BPA would be required to include in its Initial Proposal a full explanation of the cost overruns or new costs, a justification of the necessity of such expenditures, an explanation of the benefits of such expenditures, and a demonstration that BPA has exhausted all available alternatives other than including such excess costs in its rates.  We are not endorsing an automatic §7(i) process in the future, and we would consider any additional SN-CRAC surcharges to be a clear demonstration of the failure of BPA management to control spending.  The §7(i) process would explicitly afford a full opportunity for all parties to examine why spending exceeded the capped levels, and whether inclusion of such excess spending in the SN-CRAC rate adjustment was justified.

Q.
ARE YOU ENDORSING BPA’S CURRENT PROJECTIONS OF ITS EXPENSES FOR FY03-06?

A.
No.  We believe that BPA must take all actions to reduce its expenses to the levels projected in the May 2000 and June 2001 rate decisions. 

Q.
HOW SHOULD THE SECOND CHANGE BE IMPLEMENTED?

A.
BPA should agree in new GRSPs to calculate ANR by adding back (1) any operating revenues used to finance new capital investments, and (2) any early payment of principal (a) in excess of that which is due or was scheduled to be paid in the May 2000 rate case 50-year repayment study;  or (b) that was funded from reduced Energy Northwest debt service pursuant to BPA’s Debt Optimization Program.

Q.
HOW SHOULD THE THIRD CHANGE BE IMPLEMENTED?

A.
The SN-CRAC process must contain a structured setting in which BPA and interested parties can examine both the need for an SN-CRAC rate adjustment in light of BPA’s financial performance during the prior fiscal year, and events that are likely to occur in the coming fiscal year that could reduce the need for an SN-CRAC surcharge.  Such events would include, but not be limited to, expected water conditions and market prices, reductions in operating and generating partner (Corps, Bureau and Energy Northwest) costs, cost deferrals and restructurings, and debt management activities.

Q.
WHAT PROCESS DO YOU RECOMMEND?

A.
We recommend a mandatory, structured series of meetings patterned somewhat after the ones conducted for the LB-CRAC surcharge.  However, more frequent opportunities for interaction between BPA and the customers are required for the SN-CRAC than for the LB-CRAC, because the customers and BPA have previously worked out many of the details in the LB-CRAC through the development of specific formulas, and most of the costs included in the implementation of the LB-CRAC are fixed.  In the case of the SN-CRAC, formal quarterly reviews of BPA’s actual and forecasted spending, actual and forecasted revenues, and overall financial condition should become part of the SN-CRAC process.  These reviews might also help restore some of the trust between BPA and its customers that has been severely eroded by recent events.

Q.
WHY SHOULD BPA INCLUDE SUCH A PROCESS IN THE SN-CRAC?

A.
As a matter of public policy, BPA should not increase its rates without providing the affected parties adequate opportunity to examine and understand the basis for its decisions, and to present alternative points of view.  Providing such an opportunity may be time consuming and contentious, but as a matter of public policy decisions of this magnitude should not be made in backrooms hidden from the affected parties.

Q.
HOW SHOULD THE FOURTH CHANGE BE IMPLEMENTED?

A.
The LB- and FB-CRACs have refund provisions in case BPA over-collects the appropriate amount, and so should the SN-CRAC.  The SN-CRAC was intended to be an extraordinary measure, to be used only in extreme need.  Although BPA currently forecasts negative net income for FY04-06, the lessons of the recent past should have taught us how quickly BPA’s financial situation can change dramatically.  BPA’s Initial Proposal assumes that ANR would automatically “true-up” the SN-CRAC (see SN-03-E-BPA-10, page 6, lines 15-16), but this would not happen if the following year’s ANR is above the threshold.  In such a situation, BPA’s SN-CRAC loads would have paid more than necessary and should receive a refund.  Since the SN-CRAC thresholds are set to achieve only 80 percent TRP, it is reasonable to leave some of the excess revenues at BPA, but the customers who paid the SN-CRAC deserve a refund of at least a fifty percent of the excess revenues.  If the excess is sufficiently large, of course, the existing Dividend Distribution Clause (DDC) will provide for further refunds.






























































Q.
DOES THIS CONCLUDE YOUR TESTIMONY?

A.
Yes.

Page 30 – Motion to Strike

SN-03-M-02


