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)

BPA’s Motion to Strike Portions of the Direct Testimony 

Filed by the Columbia River Inter-Tribal Fish Commission

And the Yakima Nation 

Pursuant to Rule 1010.11(d) of BPA’s Rules of Procedure Governing Rate Hearings, BPA moves the Hearing Officer for an order striking certain portions of the joint testimony and exhibits filed by the Columbia River Inter-Tribal Fish Commission and the Yakima Nation, SN-03-E-CR-01 (testimony) and SN-03-E-CR-01A-YYYY (exhibits). (The Columbia River Inter-Tribal Fish Commission and Yakima Nation shall be collectively referred to as CRITFC for purposes of this motion).  Material submitted by CRITFC violates the rules governing these procedures because they address matters that are clearly outside the scope of this proceeding as established in the Federal Register Notice (FRN) or address matters that are not relevant to the 7(i) process.

In the FRN, the Administrator specifically directed “the Hearing Officer to exclude from the record any material attempted to be submitted or arguments attempted to be made in the hearing which seek to in any way visit the appropriateness or reasonableness of BPA's decisions in the WP-02 rate hearing.”  The Administrator also directed the Hearing Officer to “exclude from the record any material attempted to be submitted or arguments attempted to be made in the hearing which seek to in any way visit the appropriateness or reasonableness of BPA's decisions and other decisions made in Financial Choices on spending levels, as included in PBL's test period revenue requirement for FY 2003-2006.  If, and to the extent, any re-examination of spending levels is necessary, that re-examination will occur outside of the rate case.”  In addition the Administrator directed “the Hearing Officer to exclude from the record any material attempted to be submitted or arguments attempted to be made in the hearing which seek in any way to revisit the policy merits or wisdom of implementation of the Biological Opinion, or the related operations, assumptions, and program spending level forecasts included in BPA’s rate proposal, as discussed above.  The Implementation Plan and any subsequent modifications were and are developed through extensive public involvement and comment processes, and have been and will be adopted as policy pursuant to those separate procedures.”

As a consequence of these directives to the Hearing Officer, particular parts of the testimony filed by CRITFC are outside the scope of this proceeding and should properly be stricken from the record.  In general, CRITFC’s testimony does two things: first, it reiterates and incorporates by reference all the arguments made in the WP-02 proceeding.  By incorporating its prior arguments, CRITFC attempts to re-litigate matters that the Administrator decided in the W-02 Record of Decision.  This effort by CRITFC should be rejected and in accordance with the Administrator’s direction to the Hearing Officer, these matters should be stricken from the testimony.  A copy of the testimony is attached; the portions of the testimony that are beyond the scope of this proceeding because they relate to the WP-02 proceeding are identified.

CRITFC also attempts to introduce evidence regarding the assumptions regarding the costs associated with BPA’s fish and wildlife obligations.  As stated in the FRN, a separate public process (which CRITFC is actively engaged in) exists where the decisions related to BPA’s fish and wildlife obligations will be made.  The decisions coming out of the public process will be incorporated into BPA’s Final Record of Decision, if they are made within the time frame of this proceeding.  Also identified in the attached testimony are those sections that violate the Administrator’s directive to exclude materials on fish and wildlife issues.  The exhibits associated with this are separately provided.  

Some of BPA’s decisions on fish and wildlife expenses were made in the context of the Financial Choices public process.  A portion of CRITFC’s testimony seeks to revisit the issues decided in Financial Choices.  These materials are identified in the attached testimony and should be stricken. 

Lastly, CRITFC testifies about BPA compliance with the National Environmental Policy Act (NEPA).  As described in greater detail in BPA’s motion strike against SN-03-GP-03-01, NEPA examination is conducted in a parallel process outside of the 7(i) hearing.  BPA is providing the material submitted by CRITFC to those individuals within BPA that are conducting the NEPA analysis.  The results of the NEPA review will be addressed in the Final Record of Decision and will include a discussion of the issues raised in CRITFC’s testimony to the extent necessary.

BPA moves the Hearing Officer for an order striking the offending testimony from the record.  



Respectfully Submitted this 23rd day of April, 2003
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