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SOS/NWEC (SA) is cognizant that all testimony should be excluded that revisits decisions made in the WP-02 rate case, the Financial Choices process and the Biological Opinion and Implementation Plan process's spending level decisions for being outside the scope of this 7(i) proceeding.  Our intent was, and is, to adhere to this rule in our testimony.  

We believe our testimony, for the most part, focuses directly on: (a) the risks to BPA of not meeting proper funding levels; (b) the risks to BPA that many of the decisions Bonneville has counted on to determine its costs may be subject to large changes over the rate period; and, (c) proposals to BPA of ways to reduce its costs and risks.  We argue that Bonneville has not adequately accounted for risk in its proposal.  We argue that a discussion of risk, and proposals for reducing, that risk are within the scope of this proceeding.  Therefore, our testimony should not be stricken.  

However, notwithstanding the above, we understand that perhaps some of our testimony could be interpreted so as to cloud that intent.  If the ALJ decides that we have overstepped that line in all or parts of our testimony, we offer below some modifications to our testimony which we propose be substituted for the sections Northwest Requirements Utilities, the Public Power Council and Western Public Agencies Group (NR/PP/WA) wishes to strike.  These substitutions would both preserve the intent of our arguments while meeting their concerns.   We address each challenged section in turn.

NR/PP/WA's motion   

· Page 6, line 20 sentence beginning with “However” through Page 7, line 15 and the exhibit referenced therein (SN-03-E-SA-01A): This testimony challenges decisions made in the WP-02 case and is excluded by the FRN pages 12051-052.

SA Response


In the first part of this contested section we are describing why we are concerned with BPA's proposal to have a TPP less than that agreed to in the Fish and Wildlife Funding Principles.  We maintain that a low TPP puts BPA's fish funding and fish enhancing hydro-operations subject to extraordinary risk because of the nature of BPA's definition of its "obligations."  We do not wish to re-argue the merits of BPA's definitions of its obligations in this forum.  Instead we explain why the nature of BPA's payment priorities leaves un-contracted for fish responsibilities at great risk of BPA's financial fortunes; so that is why we oppose BPA's proposed TPP.  

The second part of this contested section challenges the admission of the exhibit (SN-03-E-SA-01A) which is a letter from the Power Planning Council to BPA expressing its opinion that BPA's fish and wildlife program "respond to legal obligations that cannot be abandoned, even temporarily."  Our intent in introducing this letter is not to challenge any decision made in the WP-02 ratecase, but to demonstrate that the region, represented by the Governors' appointees, the NW Power Planning Council, take BPA's fish obligations extremely seriously.  Thus any future changes to BPA's funding obligations must also be taken seriously.  Therefore, BPA's argument that it can assume that there will be no changes to its funding requirements during the remaining years of this rate period, are not credible. 

We admit, however, that the language we used sounds somewhat argumentative, and we propose the following substitution in redline format (and in a "clean" version following) which we believe will meet any objection.

Proposed substitution - redline

In Bonneville's final ROD the agency defined its "obligations" to include only "contracted payments for fish and wildlife expenses." (WP-02-A-09 p.4-43 emphasis added)  This definition leaves out BPA's two most important fish-related responsibilities:  hydro operations (operations aren't "payments") and commitments made to the tribes, fishery managers and the public (commitments aren't "contracts").  These commitments even covered the thirteen fish and wildlife options modeled in the ratecase, since they were not contracted for either.  This definition means BPA's non-contracted (or not-yet contracted for) responsibilities and commitments are not assured the guarantee of being met before Treasury payment.

SOS/NWEC strenuously objects to any downgrading of BPA's fish and wildlife and other public purpose responsibilities.  These responsibilities are not discretionary.  Indeed, the Northwest Power Planning Council stated recently that, 

Bonneville’s many programs are not all equal. Some, such as the fish and wildlife program, respond to legal obligations that cannot be abandoned, even temporarily. Programs with such legal requirements must be viewed differently than programs that are useful and valuable but no legally required or unquestionably essential to Bonneville’s core statutory missions. (Council letter to BPA, 2/21/03, attachment SN-03-E-SA-01A)

Proposed substitution - clean

In Bonneville's final ROD the agency defined its "obligations" to include only "contracted payments for fish and wildlife expenses." (WP-02-A-09 p.4-43 emphasis added)  This definition leaves out BPA's two most important fish-related responsibilities:  hydro operations (operations aren't "payments") and commitments made to the tribes, fishery managers and the public (commitments aren't "contracts").  These commitments even covered the thirteen fish and wildlife options modeled in the ratecase, since they were not contracted for either.  This definition means BPA's non-contracted (or not-yet contracted for) responsibilities and commitments are not assured the guarantee of being met before Treasury payment.

SOS/NWEC strenuously objects to any downgrading of BPA's fish and wildlife and other public purpose responsibilities.  These responsibilities are not discretionary.  Indeed, the Northwest Power Planning Council stated recently that, 

Bonneville’s many programs are not all equal. Some, such as the fish and wildlife program, respond to legal obligations that cannot be abandoned, even temporarily. Programs with such legal requirements must be viewed differently than programs that are useful and valuable but no legally required or unquestionably essential to Bonneville’s core statutory missions. (Council letter to BPA, 2/21/03, attachment SN-03-E-SA-01A)
NR/PP/WA's Motion

· Page 12, lines 5 through Page 13, line 9: This testimony challenges fish and wildlife funding levels, and should be excluded based on FRN pages 12051-052. 

SA Response

We strongly object to striking the challenged section, in that it clearly discusses risks and uncertainties in BPA's budgeting assumptions, not funding levels.  Discussion of risks is not only appropriate to the scope of this proceeding, it is the heart of the ratecase.  This section in no way questions the existing fish and wildlife funding levels as NR/PP/WA claims.  Instead, the testimony makes two points.  First, that because so many processes that could significantly change BPA's fish funding obligations are still uncompleted, BPA should include more risk in its proposal.  Second, not being able to fully fund its future fish funding responsibilities also carries a great risk to Bonneville.  These two points are well within the scope of this proceeding.  NR/PP/WA's motion to strike this section should be denied. 

NR/PP/WA's Motion

· Page 17 line 4 through Page 19, line 17:  This testimony challenges decisions on funding decisions on matters such as fish and wildlife that were made in WP-02 and should be excluded based on FRN pages 12051-052.

SA Response

SA agrees that some of the testimony in this challenged section should be removed.  However, some of the testimony pertains to risks that we believe BPA has not accounted for in its proposal.  In particular, the risk that the funding levels BPA has determined in other forums will not be changed over the course of this rate period.  Those sections should be retained.  In addition, the section title should be changed.  We offer the following proposed substitution that would meet the objection while retaining those parts that deal with risk.

Proposed Substitution - redline


Section 4. Bonneville's proposal may shortchange its important funding obligations.





Q.
 What should be BPA's level of funding to meet the risk that the Implementation Plan of the BiOp and the Council's Plan may be changed during the rate period?

A.
It is very difficult to determine the exact extent of Bonneville's possible future funding obligation, as so many unknowns still exist.  (This uncertainty, as discussed earlier, is not accounted for in BPA's TPP analysis.)   Current funding levels are the subject of many disputes and legal challenges.  For example, based on the revenue requirements of the ISRP- and federally-approved fish and wildlife projects in the Council’s Provincial Review process, the Columbia River Inter-Tribal Fish Commission has identified a minimum of $247 million annually for BiOp offsite mitigation and the Council's fish and wildlife program through 2006 that the tribes believe is needed.  However, this figure does not include potential additional costs identified through the 2003 or 2005 BiOp check-ins, ESA Recovery Planning, CWA expenses, or subbasin planning.  Given the uncertainties mentioned above, there needs to be a mechanism such that BPA would be able to raise the budget when recovery plans, subbasin plans, BiOp check ins or litigation changes the funding needs. 
Q.
Why do you state that BPA may be under-funding its conservation and renewable programs?

A.
Bonneville is required by the Power Planning Act to assure the Northwest of an adequate, efficient, economical and reliable power supply.  BPA has determined in the Financial Choices process what level of support it should provide to conservation and renewables in order to meet that mandate and its other policy concerns.  However, that determination is not expected to stay the same over the rate period because the Power Planning Council is still finishing its 5th Power Plan. BPA has relied heavily on extremely variable hydro-generation and the extremely volatile gas-price driven power market. This has caused many parties in the region to question  whether BPA's power supply is much less adequate, efficient, economical and reliable then should be the case.  In addition, reliance on this market for a large portion of its power requirements also subjects Bonneville and the region to a large future carbon mitigation risk.  Thus BPA must incorporate into its SN CRAC proposal a reasonable risk that its conservation and renewable resources funding levels will be required to be increased during this rate period.  

Q.
Are there other reasons why you believe BPA's obligation to acquire more resources may change over the rate period?

A.
One can't place all the blame on BPA, but one must admit that the region was caught short during 2001. BPA claimed that supplies were inadequate and reliability was threatened enough to justify the declaration of a hydro emergency.  Only by relying on this extraordinary declaration was BPA able to ensure that the lights could be kept on.  (There is a misconception held by some in the region that fish programs were responsible for this crisis.  But in fact, fish bailed out the power business.  The emergency declaration allowed BPA to keep the lights on, and avoid hundreds of millions of dollars in power purchases at the cost of missed spill and flow targets that are especially important during dry years.  Failure to obtain adequate supplies and prevent market manipulation caused the problem, not fish.)   Had the West not fallen into a recession that reduced loads drastically, BPA may have been forced to lean on the river for several years until new resources could be brought on line.  The legal authority BPA has relied upon to declare hydro emergencies for financial reasons is under court review.  In addition the FERC has in its SMD process proposed that every utility must acquire "adequate" supplies or reserves.  The counting of such reserves may very well not include the ability to declare a hydro emergency.  If BPA loses its ability to declare hydro emergencies or is required by FERC to acquire more resources, it may have to increase its rates to do so. In addition, low-income consumers have been particularly hard hit by recent rate increases and need immediate help.  Bonneville has been asked by agencies of the four states and others to double its funding for low-income weatherization.  Bonneville's rates must include the ability to react to such requests to increase its costs through either higher reserves or rate adjustments.  It is not prudent business practice for BPA to preclude itself from responding to valid requests from states and low-income agencies by having a rate structure which is too inflexible.
Proposed Substitution - clean


Section 4.  Bonneville's proposal may shortchange its important funding obligations.

Q.
What should be BPA's level of funding to meet the risk that the Implementation Plan of the BiOp and the Council's Plan may be changed during the rate period?

A.
It is very difficult to determine the exact extent of Bonneville's possible future funding obligation, as so many unknowns still exist.  (This uncertainty, as discussed earlier, is not accounted for in BPA's TPP analysis.)   Current funding levels are the subject of many disputes and legal challenges.  For example, based on the revenue requirements of the ISRP- and federally-approved fish and wildlife projects in the Council’s Provincial Review process, the Columbia River Inter-Tribal Fish Commission has identified a minimum of $247 million annually for BiOp offsite mitigation and the Council's fish and wildlife program through 2006 that the tribes believe is needed.  However, this figure does not include potential additional costs identified through the 2003 or 2005 BiOp check-ins, ESA Recovery Planning, CWA expenses, or subbasin planning.  Given the uncertainties mentioned above, there needs to be a mechanism such that BPA would be able to raise the budget when recovery plans, subbasin plans, BiOp check ins or litigation changes the funding needs. 

Q.
Why do you state that BPA may be under-funding its conservation and renewable programs?

A.
Bonneville is required by the Power Planning Act to assure the Northwest of an adequate, efficient, economical and reliable power supply.  BPA has determined in the Financial Choices process what level of support it should provide to conservation and renewables in order to meet that mandate and its other policy concerns.  However, that determination is not expected to stay the same over the rate period because the Power Planning Council is still finishing its 5th Power Plan. BPA has relied heavily on extremely variable hydro-generation and the extremely volatile gas-price driven power market. This has caused many parties in the region to question  whether BPA's power supply is much less adequate, efficient, economical and reliable then should be the case.  In addition, reliance on this market for a large portion of its power requirements also subjects Bonneville and the region to a large future carbon mitigation risk.  Thus BPA must incorporate into its SN CRAC proposal a reasonable risk that its conservation and renewable resources funding levels will be required to be increased during this rate period.  

Q.
Are there other reasons why you believe BPA's obligation to acquire more resources may change over the rate period?

A.
One can't place all the blame on BPA, but one must admit that the region was caught short during 2001.  BPA claimed that supplies were inadequate and reliability was threatened enough to justify the declaration of a hydro emergency.  Only by relying on this extraordinary declaration was BPA able to ensure that the lights could be kept on.  (There is a misconception held by some in the region that fish programs were responsible for this crisis.  But in fact, fish bailed out the power business.  The emergency declaration allowed BPA to keep the lights on, and avoid hundreds of millions of dollars in power purchases at the cost of missed spill and flow targets that are especially important during dry years.  Failure to obtain adequate supplies and prevent market manipulation caused the problem, not fish.)   Had the West not fallen into a recession that reduced loads drastically, BPA may have been forced to lean on the river for several years until new resources could be brought on line.  The legal authority BPA has relied upon to declare hydro emergencies for financial reasons is under court review.  In addition the FERC has in its SMD process proposed that every utility must acquire "adequate" supplies or reserves.  The counting of such reserves may very well not include the ability to declare a hydro emergency.  If BPA loses its ability to declare hydro emergencies or is required by FERC to acquire more resources, it may have to increase its rates to do so. In addition, low-income consumers have been particularly hard hit by recent rate increases and need immediate help.  Bonneville has been asked by agencies of the four states and others to double its funding for low-income weatherization.  Bonneville's rates must include the ability to react to such requests to increase its costs through either higher reserves or rate adjustments.  It is not prudent business practice for BPA to preclude itself from responding to valid requests from states and low-income agencies by having a rate structure which is too inflexible.

NR/PP/WA's Motion

· Page 26, line 9 through page 28, line 15: This testimony challenges funding decisions on matters such as fish and wildlife that were made in WP-02 and should be excluded based on FRN pages 12051-052.

SA Response


This section challenges proposals SA is making that would reduce BPA's risks.  Many parties in this proceeding have offered proposals on how BPA should cut its costs or structure its rates in order to cope with the many risks the agency is facing during this rate period.  SA's arguments here follow the same rationale:  while BPA should consider cutting non-essential costs, it should also consider prudent spending increases above BPA's proposed funding levels, if they would reduce BPA's risks and costs.


The first two questions in the challenged section refer to SA's fish funding and hydro-operations proposals.  We do not argue here that the program funding levels determined in other forums are inadequate.  Instead, we recommend that our proposal (which includes some higher levels of funding and less reliance on hydro emergencies) would more fully insulate the agency from the risks that those funding levels will be changed due to ongoing processes (e.g. BiOp checkins in 2003 and 2005, subbasin planning process, court proceedings, etc.)  We state, for example, that "State, federal, and tribal river managers have not approved" certain hydro operations.  This lack of approval is clearly a future risk that BPA must account for in deciding whether its fish budgets will be adequate in the future.


The next question in the challenged section ("What should Bonneville do to facilitate...renewables." ) refers to SA's proposal for BPA to increase funding for conservation and renewables programs.  Again, we are not here challenging BPA's Financial Choices decisions, we are instead recommending increased funding for these programs as a way to reduce customers bills, decrease BPA's risk, and to generate more income for BPA (by freeing up or generating more power for secondary sales). 


The next challenged question ("Given the cuts to BPA's conservation programs...more bang for the buck?") does not recommend any change to BPA's conservation funding level determined in the Financial Choices process.  Instead it proposes that BPA focus those funds on the most efficient programs.  Again we are proposing solutions to reduce BPA's risks and save it money, similar to other parties' suggestions.


The next challenged question ("What help do low-income customers need at this time?") discusses our proposal to increase low-income weatherization budgets.  Again, we are not challenging the Financial Choices determinations, we are suggesting a way for BPA to reduce its (and its customers') costs.  These programs have been proven to reduce energy use, so BPA saves money.  In addition, helping low-income families reduces shut-offs, defaults on bills, and enormous utility administration costs, thus reducing utilities' costs--usually producing more savings than the program costs.  There has been abundant unchallenged testimony by other parties to this rate case about the devastating effects of increased rates in end-users--thus necessitating actions by BPA to keep rates and rate increases down.  This section of testimony similarly argues the devastating effects of high rates on low-income customers and suggests how BPA's actions could mitigate that effect.  It is no different from the testimony of the other parties and should not be stricken.  

Other customers' un-challenged testimony has proposed various means for BPA to deal with risk, raise revenues (e.g., discussions of ENW refinancing proceeds), etc.  We do not understand why our proposals of ways BPA could reduce its risks, lower costs and raise revenues would be considered outside the scope of this proceeding.  Thus we believe this entire challenged section should be allowed to remain in the record. 

WHEREFORE, SOS/NWEC respectfully requests an order denying NR/PP/WA's motion to strike the aforementioned testimony; or, to substitute the language we have provided above.

DATED this 29rd day of April, 2003

Respectfully submitted,

\s\ Linda K. Williams

_____________________________
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