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I. Overview

On February 7, 2003, BPA initiated a rate proceeding defined in section 7(i) of the Pacific Northwest Electric Power Planning and Conservation Act (“Northwest Power Act”) 16 U.S.C. §839e(i).  On April 23, 2003, Bonneville Power Administration (“BPA”) moved to strike a portion of direct testimony filed on behalf of the Springfield Utility Board (“SUB”) (SN-03-M-03).  The testimony in question discussed the issue of the 7(b)(2) test.  A significant portion of this testimony referenced prior decisions and testimony from the WP-02 rate proceeding which is allowable by reference under section 1010.11(b) in the Procedures Governing Bonneville Power Administration (BPA) Rate Hearings, 51 Fed. Reg. 5,611 (1986) (“7(i) rules”).  

SUB respectfully requests that the Administrative Law Judge deny BPA’s motion in its entirety.  SUB’s testimony does not revisit any specific decision decided in the WP-02 rate case and is clearly relevant herein.  The SN-03 7(i) rate proceeding is an independent rate process agreed upon in the WP-02 rate case.  The Safety Net Cost Recovery Adjustment Clause (“SN CRAC”) is a rate adjustment and the 7(b)(2) test is applicable.  

Also on April 23, 2003, PacifiCorp, the Public Utility Commission of Oregon, and Portland General Electric moved to strike the same testimony filed by SUB (SN-03-M-01).  Many of the issues raised in SN-03-M-01 are similar to those raised by BPA.  SUB has filed a response to SN-03-M-01 and incorporates its response (SN-03-M-11) with this reference. 

II. Background

In May 2000, BPA issued its Record of Decision on the 2002 Final Power Rate Proposal (WP-02 rate case) in which the issue of program costs was addressed.  BPA decided:

“The spending levels included in revenue requirements are consistent with commitments made by BPA in the Cost Review and Issues ’98 for FY2002-2006, including any cost revisions necessary to incorporate the results of the Subscription Strategy, the Principles, and changes resulting from the revenue requirement and rate development process.”
 

On December 20, 2000, BPA filed its 2002 Amended Power Rate Proposal (Amended Proposal) and on February 14, 2001, BPA filed its 2002 Supplemental Rate Proposal (Supplemental Proposal).  In its Amended Proposal, BPA proposed a public process short of a 7(i) process to implement the SN CRAC.  In the Settlement Proposal, BPA modified the SN CRAC process to require a 7(i) rate proceeding.
  In the Supplemental Proposal, BPA did not raise the issue of program cost assumptions in a 7(i) proceeding, and the revenue requirement assumptions for program costs remained unchanged from the initial WP-02 rate proceeding.

In a series of letters to the region, starting with a letter from BPA Administrator Steve Wright (on April 3, 2002) and ending with letters from Steve Wright and Paul Norman (both dated July 2, 2002), BPA explained that its financial condition had worsened and requested comments on financial choices.  At that time, BPA forecasted net revenue losses of $860 million.

On August 5 and 7, 2002, BPA staff met with interested parties to discuss BPA’s financial options and clarify issues raised in BPA’s preceding letters.  At that time, BPA indicated that the $860 million projected shortfall over the 5-year rate period had increased to $1 billion.  BPA also provided a revised forecast of program costs.

BPA held public workshops on September 4, 10, and 17, 2002 at which BPA provided details on different program costs.  At the September 4, 2002 meeting, BPA provided its most recent “Summary of Net Revenues” for the Power Business Line.  The Summary of Net Revenues includes revenues, program costs, and other expenses.

On February 7, 2003, BPA announced the triggering of the SN CRAC.  This was followed by a series of SN CRAC workshops beginning on February 11, 2003.  At the February 13, 2003 workshop, SUB raised the issue of the 7(b)(2) test and specifically requested, and BPA agreed, that BPA staff set up a time at a future SN CRAC workshop to discuss the 7(b)(2) test.  Future workshops were held on February 18, 25, and 26 as well as March 7 and 14.  BPA did not discuss the 7(b)(2) test during any of the workshops.

III. Argument

The 7(b)(2) Test And BPA Precedent

On page three of BPA’s motion to strike, BPA argues that the 7(b)(2) rate test is only used to develop base rates, not to develop adjustment clauses (CRACs).  BPA offers no documentation for this assertion. Nothing in the General Rate Schedule Provisions ("GRSPs") prohibits BPA from conducting a 7(b)(2) rate test. Furthermore, BPA has conducted a 7(b)(2) test every time it has conducted a contested section 7(i) rate hearing for power rates since 1985. “BPA has also conducted the 7(b)(2) rate test in every rate case since 1985, except in the cases where the rate case was settled and the test was not performed.”
  Eighteen years of precedent ought not to be rejected so easily.    

All 7(b)(2) Issues Were Not Decided In The WP-02 Proceeding

In its motion to strike, BPA asserts that all issues related to the 7(b)(2) test were decided in the WP-02 proceeding.  SUB disagrees.  BPA states:

“Because BPA already decided all issues regarding the section 7(b)(2) rate test in BPA’s WP-02 rate hearing, and because the SN CRAC established in the WP-02 proceeding does not require BPA to conduct the section 7(b)(2) test, SUB is precluded from raising such issues in the SN-02 proceeding.”

BPA’s assertion that all issues regarding the 7(b)(2) rate test have been decided is incorrect. BPA does not cite a specific decision which states that a 7(b)(2) test would not be run if necessary in a SN CRAC rate case.  In addition, the decisions within the sections referenced by BPA (WP-02-A-02, at 13-1 to 13-63), refer to decisions on the methodology of implementing certain aspects of the 7(b)(2) test, and do not specify any numbers to be used in the test.  Lastly, it is not unusual for 7(b)(2) issues to vary between different rate cases.  In WP-02-A-02, page 13-62, BPA states:

“Another issue referenced by the IOUs is BPA alleged failure to include the proper amount of section 7(g) costs as uncontrollable events in the 7(b)(2) rate test.  This issue is being addressed in BPA’s current rate case.  The issues regarding uncontrollable events in the current case are different issues from those addressed in BPA’s 1996 rate case.” [emphasis added]

In its Amended Proposal, BPA proposed a public process short of a 7(i) process to implement the SN CRAC.  In the Settlement Proposal, however, BPA modified the SN CRAC process to require a 7(i) rate proceeding.  The Direct Service Industries (DSIs) and SUB raised the issue of the 7(b)(2) test in its testimony and briefs in the WP-02 Supplemental Proposal.

A 7(i) rate proceeding requires that BPA demonstrate that it has satisfied its statutory obligations, including the 7(b)(2) test.  “The preference customer ‘rate ceiling’ was established in section 7(b)(2) of the Northwest Power Act.  Section 7(b)(2) provides that after July 1, 1985, the rates charged for firm power sold to public body, cooperative, and Federal agency customers (exclusive of amounts charged those customers for costs specified in section 7(g) of the Northwest Power Act) may not exceed in total, as determined by the Administrator, such customers’ power costs for general requirements if specified assumptions are made.”
  BPA further stated “The 7(b)(2) test has been used by BPA in every rate case since 1985, when the 7(b)(2) test was first run, and was used in the development of BPA’s 2002 rate case.”
  

BPA did not initially want the SN CRAC to be subject to a 7(i) process in its Amended Proposal.  If BPA did not want to be subject to the 7(i) process (which includes compliance with certain sections of the Northwest Power Act, including 7(b)(2)), it could and should have advocated such a position in the rate case.  Instead, the BPA signed the Settlement Agreement which specifically stated that any SN CRAC would be subject to a 7(i) proceeding.  If BPA intended to exclude certain statutory obligations in any SN CRAC 7(i) process, such intent would have been reflected in the WP-02 Record of Decision.  Therefore, “all” issues regarding the 7(b)(2) test were not decided in the WP-02 rate proceeding.  SUB’s witness, Jeffrey Nelson, does not propose to revisit certain specific decisions in the WP-02 proceeding.

The fact that BPA itself has introduced and modified an issue already specifically decided in the WP-02 proceeding is noteworthy.  SUB’s witness cites the modification in modeling logic to calculate Treasury Payment Probability in BPA’s SN-03 Initial Proposal.

Q. Has the Toolkit logic used in the SN-03 Initial Proposal changed from the logic used in the WP-02 rate proceeding?

A. Yes.  Among the modifications described in SN-03-E-BPA-01 pages 7-5 through 7-15, the Treasury payment logic in Toolkit was changed.  In the new logic, the 1-TPP calculation for 2006 will indicate the probability that BPA will be able to make its 2006 Treasury payment including the repayment of any previous misses from FY 2003-2005.  The new logic allows the reserve levels to drop below $50 million which represented the BPA Power Business Line working capital in the WP-02 rate case.  The old logic used in the WP-02 rate case set a reserve floor of $50 million.  Any deferral (measured by when the reserve in any year falls below the $50 million working capital floor), first deferred Federal amortization out of the rate period and then, if deferring amortization was insufficient to leave BPA with its working capital, interest payments associated with repaying deferred amortization were deferred out of the rate period. (SN-03-E-BPA-01 pages 7-6 through 7-7, starting at line 19).


……..

Q. Did BPA provide justification for using at $50 million reserve floor in the WP-02 rate case?

A. Yes.  BPA decided to keep the $50 million reserve floor in Toolkit in the WP-02 rate case.  “BPA does not need to remove the “floor” in the Toolkit.  It is reasonable for BPA to expect that the $250 million Treasury note can be used to solve some very short-term cash-flow problems.  BPA will continue to employ models in its rate case that use the assumption that BPA ends each year with a minimum of $50 million in cash reserves.  That assumption has not caused an overstatement of TPP values.” (WP-02-A-09, page 4-48)

In BPA’s motion to strike, it did not address any other section of SUB’s testimony than the testimony regarding the 7(b)(2) test.  BPA has changed load forecasts and cost assumptions used in the WP-02 rate case.  Because BPA has implemented changes to its model which deviate from a specific decision in the WP-02 Record of Decision, BPA itself has opened the door for a party to discuss issues which may relate to the WP-02 rate case.

BPA further states that SUB’s testimony confirms the conclusion that BPA is not required to run the 7(b)(2) test, citing a data response from BPA which states, in part: “BPA does not conduct the section 7(b)(2) test when BPA implements adjustment clauses.”  Again, BPA’s assumes too much.  SUB is entitled to provide specific testimony to disprove the truth of a blanket statement.  If one party says something “tis” and another party is limited to saying only “tis not”, without further explanation, the record is bereft of the facts to support either statement, and the decision maker has nothing specific upon which it can rely. 

Complexity of the 7(b)(2) Issue

Every SN CRAC 7(i) process may not involve a complicated 7(b)(2) test.  For example, if BPA ended with negative reserves at the end of September 2003, missed a treasury payment, and conducted an SN CRAC rate case with the same forecasts used in the WP-02 proceeding, then the results from the 7(b)(2) test conducted in the WP-02 may remain unchanged.  However, as SUB’s testimony points out, in the SN-03 proceeding BPA proposes dramatically different load, revenue, and cost assumptions than those assumed in the WP-02 rate case.  The complexity of the 7(b)(2) test is directly correlated to the complexity of BPA’s SN-03 Initial Proposal.  SUB’s witness attempted to gather information from BPA needed to perform the 7(b)(2) test, but BPA refused to provide the analysis in its data response.

In BPA’s motion to strike, BPA further argues that the 7(b)(2) test is complicated and that it is virtually impossible to conduct the rate test in a 40-day hearing.  BPA ignores the fact that it has been exploring the issues relating to the SN-CRAC with the region since the middle part of 2002, providing ample time to prepare any modeling.  As noted above, SUB brought up the issue of the 7(b)(2) test in one of the first SN CRAC workshops.  BPA agreed to discuss the issue at a later SN CRAC workshop yet the topic never materialized.  Furthermore, Section 1010.10(b) of the 7(i) rules allows for an extension of any expedited rate proceeding:

“(b) Extensions. Only the hearing officer may request the Administrator to extend the 90-day hearing limit, on a showing of good cause by a party. Upon a determination of the hearing officer that a party's showing has merit and is not dilatory, the hearing officer may request in writing an extension of time from the Administrator. Submission of a request shall not have the effect of staying the proceedings. The Administrator shall notify the hearing officer and the parties of his determination within four days thereafter.”

The existing 2002 GRSPs also allow for an extension beyond the 40 days indicated by BPA.  “The hearing shall be completed within 40 days, unless a different duration is agreed to by parties.”  (2002 GRSPs section 2.F.3.b).  In its motion to strike, BPA deletes the reference for a different duration in its quotation of the same sentence.  BPA has not approached parties to seek an extension of time.  Not only has BPA been aware of the issue, there has been ample time, and extension of time remains an option, for BPA to perform the 7(b)(2) test.  Settlement of the SN-03 rate case also remains an option.  In sum, the record shows BPA has been re-evaluating its financial situation since 2002.  The 7(b)(2) test issue has been raised earlier this year, and the option to extend time remains.  It is therefore inappropriate for BPA to now assert that it is somehow relieved of its statutory obligation to conduct the 7(b)(2) rate test.

BPA’s Interpretation and Objection to Legal Argument

BPA also states that, “Ratemaking is rulemaking and it has long been recognized that an agency’s interpretation of its own rule is entitled to deference.”
 That judicial deference, however, is not unconditional:

“Whether Congress has directly spoken to the precise question is at issue.  If the intent of congress is clear, that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously expressed intent of Congress.” Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 842-43 (1984).

However, “…where Congress expressly or implicitly confers authority to fill in a gap in the enacted law or resolve a statutory ambiguity…”, an agency’s decisions may be granted deference.  This narrow review of an agency’s decisions is not without guidelines.  The courts assess “whether the agency considered the relevant factors and articulated a rational connection between the facts found and the choice made.” Pac. Coast Fed’n of Fishermen’s Ass’ns v. Nat’l Marine Fisheries Serv., 265 F.3d 1034 (9th

Cir. 2001) (quotations omitted).
Although BPA leaps to a legal conclusion prior to a draft decision, the issue at hand is not whether or not Congress has spoken directly to the issue or not.  A factual decision based on relevant factors is required in any event.  It is improper for BPA to present the facts it likes and attempt to expunge facts it doesn’t.  BPA should properly address SUB’s facts raised in testimony through rebuttal to properly develop the record.

BPA is proposing to amend the General Rate Schedule Provisions (GRSPs) in this proceeding.  The GRSPs are malleable and as such do not carry weight as the basis for strict interpretation of statutory compliance.  Where the GRPS are silent as to statutory obligations, statutory obligations remain in force.  Any interpretation should be based on facts raised in the case which BPA, in turn, may raise in rebuttal.

BPA states “To the extent SUB believes BPA is legally required to conduct the section 7(b)(2) rate test in implementing the SN CRAC, such argument should be presented in brief, not testimony”.  SUB’s witness discusses facts, references the existing record and 7(b)(2) methodology, and does not present legal argument in testimony:

Q. Should BPA conduct a 7(b)(2) test for the SN-03 7(i) rate proceeding?

A. Yes.  I believe that BPA should conduct a new 7(b)(2) test to assess, among other factors, the decline in DSI loads.

Q. Is your position that running the 7(b)(2) test in the SN-03 rate proceeding is consistent with BPA’s historic application of the 7(b)(2) test?

A. Yes.   “The 7(b)(2) Methodology has been used by BPA in every rate case since 1985, when the 7(b)(2) rate test was first run, and was used in the development of BPA’s 2002 rate case.” (WP-02-A-02, page 13-7).  In addition, the Section 7(b)(2) Implementation Methodology Record of Decision defines the “Relevant Rate Case” as “The wholesale power rate adjustment proceeding being conducted at the time the projections for section 7(b)(2) are made, and in which any adjustment to rates in accordance with section 7(b)(2) may be reflected.” (Appendix C, page 38)

As is evident from the above, SUB’s witness cites only BPA’s 7(b)(2) methodology and the BPA WP-02 Record of Decision.  SUB’s witness limits himself only to the existing record and does not state any legal argument.

IV. Conclusion

For the reasons stated above and reasons elaborated in SUB’s response SN-03-M-11, BPA’s motion to strike should be denied.

Dated this 29th of April, 2003,
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