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Pursuant to section 1010.11(d) of "Procedures Governing Bonneville Power Administration (BPA) Rate Hearings" 51 Fed. Reg. 5,611 (1986), the Generating Public Utilities provide this answer to BPA's motion to strike, SN-03-M-02.  BPA's motion requests an order to strike a portion of the Generation Public Utilities' direct testimony by Lovely, Robinson and Peters, SN-03-E-GP-01, regarding National Environmental Policy Act, 16 U.S.C. § 4321 et seq. (NEPA) compliance issues and Exhibits SN-03-E-GP-01A, B, C, D and E.  

The Generating Public Utilities' testimony challenges BPA's statements in its Federal Register Notice that the proposed SN CRAC rate adjustment falls within the scope of BPA's Final Business Plan Environmental Impact Statement (EIS).  The Generating Public Utilities' testimony directly responds to BPA’s unsupported statement.  BPA has made these claims to justify its rate proposal and, therefore, challenges to those statements should be addressed in this rate proceeding.

The Federal Register notice for the SN CRAC rate adjustment states in relevant part:  

This rate proposal would result in rate levels similar to those resulting from the rate designs evaluated in the Business Plan EIS, and thus would not be expected to result in significantly different environmental impacts from those examined for the Market-Driven Alternative in the Business Plan EIS . . . BPA expects that this rate proposal will fall within the scope of the Market-Driven Alternative that was evaluated in the Final Business Plan EIS and adopted in the Business Plan ROD, and the BPA thus may tier its decision under NEPA for the proposed rate adjustment to the Business Plan ROD.

The Generating Public Utilities reviewed BPA's Business Plan EIS and record of decision and concluded that the proposed SN CRAC rate adjustments exceed the scope of the Business Plan EIS.   Consequently, BPA cannot implement the proposed SN CRAC rate adjustments without supplemental NEPA analysis or BPA must limit its rate adjustment to the rate levels set forth in the Business Plan EIS.  

Section 7(i)(1) of the Northwest Electrical Power Planning and Conservation Act (Northwest Power Act) requires BPA to provide the justification and reasons for supporting its rate proposals in its Federal Register Notice.  16 U.S.C. § 839e(i)(1).  Section 7(i)(2) of the Northwest Power Act requires BPA to hold hearings “to receive public comment in the form of written and oral presentation of views, data, questions, and argument related to such proposed rates.”  16 U.S.C. § 839e(i)(2).  BPA's statements regarding its NEPA compliance provide justification and support for its rate proposal.  Therefore, the scope of this hearing, held pursuant to section 7(i)(2), must include Generating Public Utilities’ testimony.  That testimony directly responds to BPA’s argument that the Business Plan EIS provides NEPA compliance for the proposed rates.

Contrary to BPA's claims, the Generating Public Utilities do not demand that BPA conduct additional NEPA analysis in this rate proceeding or that this rate proceeding should be a surrogate for additional NEPA analysis.  The purpose of the Generating Public Utilities’ testimony is to rebut BPA's unsupported statements that the existing NEPA documents provide adequate environmental review of the proposed rates.  BPA fails to offer any testimony, studies or data that support its assertion that the rate proposal would result in rate levels similar to those resulting from the rate designs evaluated in the Business Plan EIS.  BPA also fails to provide any support for its conclusion that the rate proposal would not result in significantly different environmental impacts from the Market-Driven Alternative in the Business Plan EIS.  In response to discovery requests by the Generating Public Utilities, BPA has indicated that it has not conducted any analysis of rate levels that would result from the SN CRAC proposal.  See BPA's response to Request No. GP/BPA:3, appended to Exhibit SN-03-E-GP-01 as Exhibit SN-03-E-GP-01A.

The Generating Public Utilities' testimony shows that the 1995 Business Plan EIS did not address rates at the magnitude that BPA is currently proposing in the SN CRAC process.   Unlike BPA’s assertions, the Generating Public Utilities’ detailed analysis of the existing NEPA documents supports their conclusions.  The Generating Public Utilities offer this testimony to address the issue and to create a record that BPA’s Business Plan EIS does not provide NEPA compliance for the proposed rates.  If BPA is confident that its Business Plan EIS does provide adequate NEPA compliance, it should not have any objection to addressing that issue in this proceeding and offering sufficient information, data and analysis to support its position.  If BPA cannot support its position, this proceeding should allow the parties to create a record that demonstrates that fact and that BPA does need to supplement its current NEPA documents.


BPA also has not commenced any proceeding for addressing its NEPA compliance for the proposed rates although BPA claims in the Federal Register Notice and its motion to strike that it did initiate a separate consideration.  See SN-03-FR-01 at 12,051.  68 Fed. Reg. 12,048 at 12,051.  See also SN-03-M-02 at 2.  BPA’s publication “Journal” lists all of BPA’s current NEPA proceedings.  The April issue of the Journal does not include any reference to a public proceeding regarding NEPA review of the SN CRAC rate proposal. (See SN-03-M-13A).  BPA’s web site http://www.efw.bpa.gov/cgi-bin/PSA/NEPA/Projects also lists all of BPA current NEPA proceedings.  On date of this filing, that site shows that BPA has not initiated any other administrative proceeding before or parallel to the 7(i) proceeding in which the public or parties can comment on BPA's determination that its rate proposal is within the scope of the Business Plan EIS.  


This 7(i) process is the only public proceeding that BPA has initiated that addresses the issue of whether BPA has complied with NEPA in regard to this rate proposal.  The Generating Public Utilities and other customers have no other proceeding to challenge BPA’s assertions.  Granting BPA motion to strike would effectively deny the Generating Public Utilities procedural due process.   

  
BPA also claims that the inclusion of the NEPA review in the 7(i) proceeding would limit the participation of the general public in the NEPA determinations since only formal parties in the rate proceedings can raise substantive issues.  See SN-03-M-02 at 2.  Contrary to BPA's claims, this 7(i) proceeding does allow broad public participation.  In addition to the participation of formal rate case parties, the 7(i) proceeding permits “participants” from the general public to comment on and raise substantive issues concerning the rate proposal.  See SN-03-FR-01 at 12,052, 68 Fed. Reg. 12,048 at 12,052.
  Contrary to BPA’s misleading argument, the Federal Register notice provided broad public notice of this proceeding and notified the general public about BPA's decisions regarding NEPA compliance.  In fact, the Federal Register Notice regarding this rate proposal is the only notice that the public has received about BPA's compliance with NEPA and the rate proposal.  It is also the only opportunity that BPA has given the public and parties to provide comments and testimony on NEPA compliance.  As participants to the 7(i) proceeding, the general public can respond to BPA position with substantive issues and comments for inclusion in the administrative record.  They should not be denied this opportunity to challenge BPA's unsupported assertions.


WHEREFORE, the Generating Public Utilities respectfully request that BPA motion to strike be denied and that the Generating Public Utilities be allowed to submit the portion of their testimony regarding BPA unsupported assertion that it has complied with NEPA in regard to this rate proposal. 


DATED this 29th day of April 2003.
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Of Attorneys for Generating Public Utilities

� SN-03 FR-01 at 12,051, 68 Fed. Reg. 12,048 at 12,051.


� "BPA will receive comments, views, opinions, and information from 'participants,' who are defined in the BPA Procedures as persons who may submit comments without being subject to the duties of, or having the privileges of, parties.  Participants' written and oral comments will be made part of the official record and considered by the Administrator."  SN-03-FR-01 at 12,052.
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