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INTRODUCTION

Pursuant to § 1010.11(d) of the Procedures Governing Bonneville Power Administration (BPA) Rate Hearings, 51 Fed. Reg. 5,611 (1986) (Rules of Procedure), Public Power Council (PPC), in support of Springfield Utility Board (SUB), responds to two motions to strike direct testimony of SUB, which were respectively filed on April 23, 2003, by BPA and by PacifiCorp, the Oregon Public Utility Commission and Portland General Electric (Representatives for Investor-Owned Utilities, or “IOUs”).  Although SUB is a member of PPC, SUB is a party in its own right in this proceeding and is separately represented.  The Rules of Procedure do not preclude other parties from filing responses to motions to strike in support of another party and its testimony.

SUB’s counsel is submitting separate Responses to BPA’s and to the IOUs’ Motions to Strike, which PPC supports.  Because SUB’s Responses were thorough and specific, PPC submits the following Response to BPA and the IOUs, opposing on more general grounds the proposition that SUB’s § 7(b)(2) testimony should be struck.  PPC also respectfully requests that the Hearing Officer deny BPA’s and the IOU’s motions. 

RESPONSE TO MOTIONS OF BPA AND INVESTOR-OWNED UTILITIES 

The IOUs and BPA filed separate motions to strike portions of SUB’s direct testimony that addressed the issue of the 7(b)(2) rate test, alleging that this testimony was revisiting the WP-02 rate proceeding and issues settled therein.  However, SUB’s testimony does not revisit any specific decision in the WP-02 rate case.  The SN-03 7(i) rate proceeding is an independent rate process agreed upon in the WP-02 rate case.  The SN CRAC is a rate, and the 7(b)(2) test applies.  

The IOUs assert that because PPC signed the Settlement Agreement, SUB is bound by PPC’s actions, since SUB is one of PPC’s 114 members.  Contrary to the IOUs’ argument, SUB did not agree to waive BPA’s statutory obligations in an SN CRAC 7(i) proceeding.  (Furthermore, in signing the Settlement Agreement, PPC itself specifically preserved and did not waive 7(b)(2) issues.)  PPC represents the common interests of its members, but does not represent the individual utilities and cannot settle on behalf of a utility separately represented.  As in this SN-03 proceeding, SUB was an independent party to the WP-02 rate proceeding and submitted testimony and briefs on its own behalf.  Having taken its own positions in opposition to the Settlement, SUB did not sign the Settlement Agreement.  

The IOUs maintain that BPA’s March 13th, 2003, Federal Register Notice excluded issues settled in BPA’s 2002 Wholesale Power Rate Case, WP-02, and therefore SUB cannot refer to the WP-02 decision.  The Notice, however, directed the Hearing Officer to exclude from the record material or attempts to visit the “appropriateness or reasonableness of BPA’s decisions in the WP-02 rate hearing” (Notice, at 12051), which is not what SUB has done in the Direct Testimony subject to the motion to strike.  SUB’s testimony does not question the application of the 7(b)(2) test in WP-02, but rather establishes the appropriateness of applying the test to a different set of facts going forward.  

The IOUs assert that the Cost Recovery Adjustment Clauses (CRACs) are merely mechanical adjustments to the WP-02 that expressly do not require performance of a 7(b)(2) test.  This assertion is not true for the SN CRAC.  While the Load Based (LB) and Financial Based (FB) CRACs were modeled in the WP-02 rate proceeding, the SN CRAC was not.  Implementing the SN CRAC was intended to occur in a 7(i) process, with the case dependent on particular circumstances that resulted in the triggering of the SN CRAC.
   

The 7(i) process for the SN-03 rate proceeding is distinct from the 7(i) process for the WP-02 rate proceeding, and requires application of the 7(b)(2) rate test to the new set of facts.  For example, BPA used a forecast for loads and resources in the WP-02 proceeding, and now proposes a different load and resource forecast.
  BPA decided the forecast for program expenditures in the WP-02, and now proposes a different forecast for program expenditures and a different rationale to determine Treasury Payment Probability (“TPP”).
    In direct testimony, SUB analyzed BPA’s new load forecast in the SN-03 rate case,
 yet the IOUs did not move to strike sections of BPA’s proposal or SUB’s testimony on loads and resource, revenue recovery, or modifications to calculating TPP that differed from the WP-02 ROD.  

PPC requests that the Hearing Officer recognize that BPA and the IOUs have a very narrow view of what cannot be revisited under BPA’s March 13 Notice.  In particular, BPA would exclude only the 7(b)(2) rate test under the guise that it does not apply to CRACs, but just to base rates, but would allow in the SN-03 rate case proceeding all the other changes to WP-02.  

The § 7(b)(2) rate test is not limited to base rates, however, but rather applies to “the projected amounts to be charged for the combined general requirements of public body, cooperative and Federal agency customers . . . .” 16 U.S.C. 839e(b)(2).  Revenues collected pursuant to the SN-CRAC are included in “amounts charged.”  As separately calculated amounts to be charged, CRACs account for one-third or more of the total amounts of all rate charges. BPA cannot avoid a statutory duty by labeling, and then excluding, one-third of the total amounts charged as CRACs, rather than “base” rates.

SUB is correct that BPA has never done a § 7(b)(2) rate test that considered the SN-CRAC.  BPA’s last application of the rate test was in the May 2000 rate case, when there was only a capped FB-CRAC, but the SN-CRAC proposal is open-ended.  Regarding the IOUs’ claims of waiver in the Settlement Agreement, PPC preserved the possibility of applying the § 7(b)(2) rate test for the § 7(i) process when BPA would trigger the SN-CRAC. 

The IOUs motion to strike this particular testimony does not comport with the new set of circumstances or the general tenor of SUB’s testimony.  SUB’s testimony that is subject to the IOUs motion to strike relates to the use of the 7(b)(2) rate test on a prospective basis, and not to a retrospective revisiting of the appropriateness in the WP-02 decisions.  SUB’s direct testimony explains what the 7(b)(2) test is, what affects the 7(b)(2) test, and what has changed since a 7(b)(2) test was last performed.  This testimony is technical and factual analysis, and not legal argument, as claimed.

BPA incorrectly claims that an expedited 40-day process would have precluded the time to do the § 7(b)(2) rate test.  The 40-day period runs from the filing of the direct case, and it is true that the test should have been done before filing.  But as SUB pointed out in its Responses, BPA had ample time and process addressing the possibility of the SN-CRAC that preceded the triggering to do the preparatory work, before initiating the expedited process.  It is at the Hearing Examiner’s discretion to extend the hearing limit, on a showing of good cause.  Rules of Procedure, § 1010.10 (b) (Expedited Rate Proceedings).  PPC proposes that it would be preferable to proceed correctly and take the time necessary to do so. 

It is not proper for BPA to use a Notice in the Federal Register to limit the proceeding in order to avoid its statutory duty to perform the § 7(b)(2) rate test.  Maintaining that this proceeding is merely a cost-recovery adjustment requiring expedition, BPA has used an artifice that these proposed, substantial “amounts to be charged” should not have to undergo the § 7(b)(2) rate test scrutiny.  The IOUs support BPA’s proposal, because the rate test would require a determination of whether the IOUs owe supplemental rate charges under § 7(b)(3).  16 U.S.C. 839e(b)(3).  PPC submits that narrowing the scope of this rate hearing by striking the § 7(b)(2) rate test testimony would be an error.

#####

#####

#####
CONCLUSION
Wherefore, PPC respectfully requests that the Hearing Examiner deny the Motions to Strike testimony of Springfield Utility Board filed by BPA and the IOUs.

DATED this 29th day of April, 2003.

Respectfully submitted,

/S/ Denise Peterson

__________________________________________

Denise Peterson

Attorney for the Public Power Council 
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