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Pursuant to Rule 1010.11(d) of BPA’s Rules of Procedure Governing Rate Hearings, BPA moves the Hearing Officer for an order striking certain portion of the joint rebuttal testimony and exhibits filed by the Columbia River Inter-Tribal Fish Commission and the Yakama Nation. (The Columbia River Inter-Tribal Fish Commission and Yakama Nation shall be collectively referred to as CRITFC for purposes of this motion).  Material submitted by CRITFC violates the rules governing these procedures because they address matters that are clearly outside the scope of this proceeding or are improper rebuttal to BPA’s direct case.  Section 1010.11(2) Rules of Procedure.  

CRITFC has used its rebuttal testimony to reiterate many of the arguments previously stricken from their direct testimony for being outside the scope of this proceeding.  While CRITFC denominates the testimony as “rebuttal” to a party’s argument, the substances of these arguments are directed at the adequacy of BPA’s direct case.  As such, these matters are both outside the scope and are improper rebuttal.

In the FRN, the Administrator specifically directed “the Hearing Officer to exclude from the record any material attempted to be submitted or arguments attempted to be made in the hearing which seek to in any way visit the appropriateness or reasonableness of BPA's decisions in the WP-02 rate hearing.”  In addition the Administrator directed “the Hearing Officer to exclude from the record any material attempted to be submitted or arguments attempted to be made in the hearing which seek in any way to revisit the policy merits or wisdom of implementation of the Biological Opinion, or the related operations, assumptions, and program spending level forecasts included in BPA’s rate proposal, as discussed above.  The Implementation Plan and any subsequent modifications were and are developed through extensive public involvement and comment processes, and have been and will be adopted as policy pursuant to those separate procedures.”  Section 1010.11(2) provides that “[a]ny rebuttal to BPA’s direct case must be contained in a party’s direct testimony…”  

CRITFC repeat many of the arguments related to the adequacy of BPA’s fish and wildlife program and serves to rebut BPA’s direct case.  On page 5, beginning with line 12 to page 6 line 8 of the rebuttal testimony, CRITFC repeats the same arguments previously stricken from their direct testimony.  (Direct, page 8 line 21 to Page 12 line 12)  In this portion of the stricken direct testimony CRITFC discusses the modification of spill and flow requirements in 2001 in response to the declaration of the emergency. (Direct, page 10 line 17-21; Also see page 8 line 23 to page 9 line 2.)  CRITFC concludes its answer by stating “Bonneville is now considering a proposal that does not include adequate funding for fish and wildlife.  The proposal would also reduce the chances of repaying Treasury on time and in full. The proposal would future shift the risk of Bonneville’s mistakes to fish and wildlife and the tribal cultures that depend on them.”  (Page 12 lines 8-12)  The rebuttal testimony once again raises the issues surrounding the modification of the spill and flow requirements in 2001 and similarly concludes the proposal increases the risk for fish and wildlife funding.  The fact that CRITFC has chosen to couch the argument as a rebuttal to the NRU and PPC policy testimony does not cure the defect.    These arguments are directed at the adequacy of BPA’s fish and wildlife actions.  These matters are beyond the scope of this proceeding and are matters rebutting BPA’s direct case.  


On page 9 line 9 through page 10 line 6 of the rebuttal testimony, CRITFC raises two other arguments that repeat arguments previously stricken that are also rebuttal of BPA’s direct case.  At page 9 line 9 through 20, CRITFC argues that Bonneville’s proposal does not contain adequate funding for implementation of the Biological Opinion, the Council’s fish and wildlife program and its tribal responsibilities.  This is not proper rebuttal.  Although framed as a rebuttal to Save Our Wild Salmon direct testimony, it is merely improper rebuttal of BPA’s direct case.  In addition, they repeat the arguments that BPA’s proposal does not account for the fact that the Council has not established budgets through 2006 for fish and wildlife.  The arguments here merely reiterate its prior stricken arguments.  Biological Opinions and Council program are stricken from the CRITFC’s direct at page 5 line 16-page 6 line 2 and page 15 line 15-25.   In addition, to the extent the reference to the Council budgets and others is responding to the Save Our Wild Salmon’s argument, those arguments were stricken by the through the recent order SN-03-O-13.  (Striking the discussion on page 12-13).

On page 10 of their direct CRITFC again raises the issues of the uncertainty surrounding the recovery and subbasin planning, litigation, Clean Water Act and Biological Opinion check-ins.  All of these discussions in the direct testimony were also stricken.  (See page 47 line 25 to page 48 line 9.)  
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Bonneville Power Administration

Testimony and Exhibits

Testimony 

Page 5 line 12 through page 6 line 8.  Ending with the wording “…SN-03-E-CR/YA-02E)”

Page 8 line 23 through page 9 line 2.  Beginning with “For example” and ending with the word “payment.”

Page 9 line 9 through page 10 line 6.

Exhibits

SN-03-E-CR/YA-02E

SN-03-E-CR/YA-02H

SN-03-E-CR/YA-02I

SN-03-E-CR/YA-02J

SN-03-E-CR/YA-02K

SN-03-E-CR/YA-02L

SN-03-E-CR/YA-02DD

SN-03-E-CR/YA-02KK

SN-03-E-CR/YA-02LL
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