UNITED STATES OF AMERICA

U.S. DEPARTMENT OF ENERGY

BEFORE THE’

BONNEVILLE POWER ADMINISTRATION

PROPOSED SAFETY-NET COST


)

RECOVERY ADJUSTMENT CLAUSE

)     BPA Docket SN-03

(SN CRAC) ADJUSTMENT TO 2002

)

WHOLESALE POWER RATES


)

ORDER GRANTING MOTION TO STRIKE DIRECT TESTIMONY OF THE COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION 

AND THE YAKIMA NATION

On April 18, 2003, The Columbia River Inter-Tribal Fish Commission and the Yakima Nation (CRITFC) submitted joint testimony, SN-03-E-CR-01, in this proceeding.  On April 23, 2003, Bonneville Power Administration (BPA) filed a Motion to Strike Portions of CRITFC’s Direct Testimony, SN-03-M-05, and associated exhibits SN-03-E-CR-01A-YYYY (BPA Motion) and Northwest Requirements Utilities, the Public Power Council and Western Public Agencies Group jointly filed a Motion to Strike Direct Testimony of the CRITFC, SN-03-M-06 (Joint Motion).  On April 29, 2003, CRITFC filed an Answer to the BPA Motion, (Answer), SN-03-M-08.  By letter of May 1, 2003, CRITFC filed a letter (Letter), SN-03-M-17, indicating that they had not received the Joint Motion and asked that its Answer serve as a response to the Joint Motion also, as the scope of the Answer would be identical.  The parties filing the Joint Motion did not object to the request.


Positions of the Parties.  BPA objects to the proffered testimony, claiming that “[m]aterial submitted by CRITFC violates the rules governing these procedures because they address matters that are clearly outside the scope of this proceeding...”, and cites with particularity the section of the Federal Register Notice directing the Hearing Officer to exclude from the record any material or arguments relating to or attempting to revisit the appropriateness or reasonableness of BPA decisions made in certain designated proceedings. BPA contends that CRITFC’s testimony reiterates and incorporates by reference all arguments made in the WP-02 proceeding and attempts to re-litigate those issues.
  BPA also notes that CRITFC testifies about the National Environmental Policy Act.


The Joint Motion raises similar objections, claiming that CRITFC seeks to revisit the appropriateness of BPA’s decisions in the WP-02 rate case hearing and the policy choice and merits of implementing the Biological Opinion and the assumptions and program funding levels regarding fish and wildlife.
  The Joint Motion also contends that inclusion of the issues raised in CRITFC’s testimony would burden the proceedings’ participants, especially in light of the compressed schedule.

CRITFC’s Answer contends that the disputed testimony and attachments are offered to “clarify and refute Bonneville’s assertions regarding its system costs.” CRITFC contends that “the testimony will not be used to recommend that Bonneville make decisions in this proceeding on actual spending levels for fish and wildlife during the rate period.”
  CRITFC also claims that the testimony being submitted must be accepted because it refutes or rebuts material submitted by BPA. CRITFC asserts that it is responding to testimony from BPA’s Direct Case.

CRITFC notes that objections to its testimony fall within one of four categories: WP-02 Material, Fish and Wildlife Material, NEPA Material and Financial Choices Material.  The Answer discusses each category seriatim.  

With respect to the WP-02 Material, the Answer claims that it is not seeking to re-litigate those issues but to illustrate the inadequacy of the SN CRAC proposal by demonstrating the insufficiency of Bonneville’s risk portfolio. “Bonneville is making choices in SN-03 that are similar to the choices it made in WP-02.  Bonneville’s prior decisions have adversely affected its ability to meet its costs and repay the Treasury. [CRITFC is] entitled to respond to BPA’s direct testimony in this proceeding and to do so with reference to their testimony in WP-02 when relevant to the issues in SN-03.”

With respect to WP-02 and Fish and Wildlife Material, CRITFC notes that it submitted a BPA report as an attachment to its testimony stating that it “provides an alternative view to Bonneville’s testimony addressing changes in Bonneville’s financial circumstances since 2001.  We fail to see any prejudice to BPA from the admission of its own report describing its current financial conditions and their causes.  Moreover [CRITFC] is entitled to rebut Bonneville’s testimony...”.

CRITFC also asserts that BPA has introduced fish and wildlife issues into the proceeding generally and that it is therefore entitle to respond in similar scope.  Among the issues raised by BPA were assumptions for future fish and wildlife expenditures and anticipated changes in hydro generation to help mitigate the financial impact of rate increases.  The proffered testimony rebuts BPA’s testimony.
  The CRITFC Answer asserts that BPA “has testified that these budget levels are being considered in another forum and if such recommendations are made in time, the Administrator will reflect those decisions in the SN-03 record of decision.  Bonneville’s testimony does not address the likelihood that such decisions will not be made in time for this proceeding.”  CRITFC voices its concern that BPA may not comply with its statutory mandate and, while not arguing that the fish and wildlife budget should be decided in this proceeding, it seeks to provide a rationale for alternative funding level assumptions.
  CRITFC also notes that decisions will be made in other forums regarding hydro system operations, but voices concern about the timelines for those decisions vis-à-vis the SN-03 proceeding and the (in its view, which its testimony supports) overly optimistic assumptions by BPA regarding increased generation in future years.

With respect to the NEPA, CRITFC is satisfied with BPA’s assurances as the NEPA analysis and withdraws the testimony in question.

With respect to Financial Choices, CRITFC objects to the striking of testimony citing examples of how Bonneville as failed to honor its commitments to Columbia Basin Indian tribes.  CRITFC asserts that those commitments of BPA are part of its total system costs, recoverable through its rates and therefore relevant.

Discussion.  This proceeding is being conducted under section 7(i) of the Northwest Power Act as an expedited proceeding.  As a consequence, it is incumbent upon the Hearing Officer to assure that the record is neither unduly burdened nor the schedule unnecessarily delayed.  Furthermore, the Notice directs the Hearing Officer “to exclude from the record any material attempted to be submitted or arguments attempted to be made in the hearing which seek to in any way visit the appropriateness or reasonableness of BPA’s decisions in the WP-02 hearing.”
  It is thus the clear intention of the Administrator to keep these proceedings as narrowly focused as possible on the issue of “ensuring that rates and revenues will be sufficient to cover costs with a high degree of certainty over the remainder of the rate period.... [the hearing’s purpose is] to establish changes in the amount, duration, and timing parameters of the FB CRAC, taking into account the prevailing conditions.”  The Notice also identifies certain matters which will be excluded in particular.

The reasonableness and appropriateness of BPA decisions in WP-02 is one such area particularly identified for exclusion.  CRITFC’s argument that WP-02 is only an example of poor judgment which is now being repeated in SN-03 is overly tenuous and not linked to specific BPA testimony on the issues discussed in CRITFC’s direct testimony.  Rather, it takes issue with the limitations of the Notice,
 and recites a list of what it considers to have been poor policy decisions.  Such testimony is outside the scope of the proceeding and makes no reference to particular, relevant sections of BPA’s direct case that it seeks to rebut.

The Notice specifically instructs the Hearing Officer to exclude from the record any material seeking to revisit the policy merits or wisdom of implementation of the Biological Opinion or related operations, assumptions or program spending level forecasts included in BPA’s rate proposals and  discussed in the Implementation Plan or any subsequent modifications, as those would be considered in separate processes.
  The testimony in question discusses those processes and seeks to include discussions of the ramifications of those matters in this proceeding including assumptions on changes in hydro system operations.  Here also, CRITFC does not cite specific portions of BPA’s direct case which would open up the hearing proceedings to the submission of rebuttal testimony.

As noted above, CRITFC is satisfied with BPA’s NEPA representations and has withdrawn the portion of its testimony related thereto.

Finally, with respect to the Financial Choices and Spending Levels, the Administrator directed the Hearing Officer to exclude from the record any material attempted to be submitted or arguments attempted to be made in the hearing which seek to in any way visit the appropriateness or reasonableness of BPA’s decisions and other decision made in Financial Choices on spending levels, as included in PBL’s test period revenue requirement for FY 2003-2006.
  Certain specific exceptions were carved out: forecasts of short-term purchase power costs, capital recover matters and inter-business line expenses. CRITFC testimony on BPA’s failure to meet certain commitments to Columbia Basin Indian tribes fails to fall within the required parameters of this proceeding.

ORDER


The Bonneville Power Administration’s Motion to Strike a Portion of the Direct Testimony of Columbia River Inter-Tribal Fish Commission and the Yakima Nation is GRANTED. The Motion of Northwest Requirements Utilities, the Public Power Council and Western Public Agencies Group to Strike the Direct Testimony and Exhibits of Columbia Intertribal Fish Commission is GRANTED.


The testimony and exhibits set forth in Appendix A are stricken from the record.

SO ORDERED, May 3, 2003.







  /s/ Allan J. Arlow








Allan J. Arlow, ALJ 








SN-03








BPA Hearing Officer

Appendix A

I.
Sections Stricken From SN-03-E-CR-01

Page 1 line 14 through page 3 line 6

Page 3 line 11 through page 4 line 18

Page 4 line 22 through 23

Page 5 line 16 through page 6 line 2

Page 8 line 16 through page 10 line 10

Page 10 line 17 through page 12 line 12

Page 13 line 3 through page 15 line 25

Page 16 line 8 through line 18

Page 17 line 13 through page 19 line 28

Page 20 line 11 through page 23 line 13

Page 24 line 3 through Page 29 line 12

Page 32 line 4 through page 37 line 4

Page 43 line 16 through page 44 line 6

Page 44 line 25 through page 45 line 3

Page 47 line 25 through page 48 line 9

II. Attachments/Exhibits Stricken From SN-03-E-CR-01

SN-03-E-CR-01A

SN-03-E-CR-01N

SN-03-E-CR-01O

SN-03-E-CR-01P

SN-03-E-CR-01Q

SN-03-E-CR-01R

SN-03-E-CR-01S

SN-03-E-CR-01T

SN-03-E-CR-01U

SN-03-E-CR-01Y

SN-03-E-CR-01Z

SN-03-E-CR-01AA

SN-03-E-CR-01BB

SN-03-E-CR-01EE

SN-03-E-CR-01FF

SN-03-E-CR-01GG

SN-03-E-CR-01HH

SN-03-E-CR-01II

SN-03-E-CR-01JJ

SN-03-E-CR-01KK

SN-03-E-CR-01LL

SN-03-E-CR-01MM

SN-03-E-CR-01OO

SN-03-E-CR-01PP

SN-03-E-CR-01RR

SN-03-E-CR-01SS

SN-03-E-CR-01TT

SN-03-E-CR-01UU

SN-03-E-CR-01CCC

SN-03-E-CR-01DDD

SN-03-E-CR-01EEE

SN-03-E-CR-01FFF

SN-03-E-CR-01GGG

SN-03-E-CR-01HHH

SN-03-E-CR-01III

SN-03-E-CR-01JJJ

SN-03-E-CR-01KKK

SN-03-E-CR-01LLL

SN-03-E-CR-01EEE

� Those proceedings are the WP-02 Rate Hearing, Financial Choices on spending levels as included in Power Business Line’s (PBL’s) test period revenue requirement for FY 2003-2006, the Biological Opinion and the Implementation Plan.  BPA Motion, pp. 1-2.  


� Id., p. 3. See SN-03-O-09 for a discussion of the decision to exclude NEPA issues from this proceeding.


� Joint Motion, p. 1.


� Id., pp. 1-2.


� Answer, p. 1.


� Id., pp. 2-3, citing Rules §§1010.11(a)(1) and (2).


� Id., pp. 5-6.


� Id., p. 7.


� Id., pp. 9-10.


� Id,, pp. 10-11.


� Id., pp. 11-12.


� Id., p. 12.


� Id., p. 13.


� 68 F.R. 12051.  (emphasis supplied).


� Id., pp. 12050-2.


� “Bonneville cannot choose to address some financial risk while ignoring the costs and risks we have identified.  Simply ignoring these issues or trying to limit them as outside the scope of this proceeding will not make them go away or relieve Bonneville of its financial risk.” SN-03-E-CR/YA-01.


� 68 F.R. 12052.


� 68 F.R. 12051.
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