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ORDER DENYING MOTION TO STRIKE A PORTION OF THE DIRECT TESTIMONY OF THE SPRINGFIELD UTILITY BOARD

On April 18, 2003, Springfield Utility Board (SUB) filed its direct testimony in this proceeding.  In a portion of the testimony of SUB witness Jeff Nelson, SN-03-E-SP-01, page 7, line 12 through page 11, line 16, the section captioned “IV. The 7(b)(2) Test,” SUB argues that reliance on the rate test conducted as part of the WP-02 proceeding is subject to challenge because the SN CRAC was, by BPA’s admission,
 not modeled in the WP-02 proceeding and that, in SUB’s view, the Test was triggered because the change in the difference between the Average Discounted Program Rate and the Average Discounted 7(b)(2) rate is positive.  SUB argues that BPA should conduct a new 7(b)(2) Test for the SN-03 proceeding.

On April 23, 2003, Bonneville Power Administration (BPA) filed a Motion to Strike a Portion of SUB’s Direct Testimony, SN-03-M-03 (BPA Motion), and PacifiCorp, the Public Utility Commission of Oregon, and Portland General Electric jointly filed a Motion to Strike Direct Testimony of the SUB, SN-03-M-01 (Joint Motion).  Both motions specifically seek to strike the above-mentioned direct testimony of Jeff Nelson, SN-03-E-SP-01, page 7, line 12 through page 11, line 16, the section captioned “IV. The 7(b)(2) Test.”  BPA also moves to strike related Exhibits SN-03-E-SP-01J, K, L and M.

On April 29, 2003, SUB filed a Response to the BPA Motion, (SN-03-M-12 and a Response to the Joint Motion, SN-03-M-11 and Public Power Council (PPC) filed a Response in support of SUB, SN-03-M-15, (PPC Response) and requested that the BPA Motion and the Joint Motion be denied.

 

Positions of the Parties.  BPA states that it conducted the requisite Northwest Power Act section 7(b)(2) rate test in developing the proposed wholesale power rates that it filed with the Federal Energy Regulatory Commission (FERC) on July 6, 2000 and that all issues regarding that test were decided by BPA in the WP-02 proceeding.  BPA later conducted a supplemental 7(i) rate hearing which included three risk mitigation tools in BPA’s General Rate Schedule Provisions (GRSPs): the Load-Based Cost Recovery Adjustment Clause (CRAC), The Financial-Based CRAC and the Safety-Net CRAC.  BPA asserts that its GRSP’s do not require BPA to conduct the section 7(b)(2) rate test when implementing adjustment clauses.
  Since the SN-CRAC was established within the framework of the WP-02 proceeding and the Federal Register Notice
 (Notice) directs the Hearing Officer to exclude from the record any material or arguments attempting to in any way visit the appropriateness or reasonableness of BPA’s decisions in the WP-02 proceeding, the proffered testimony on the 7(b)(2) Test should be stricken.  The Test is not an implementation detail of the SN CRAC, “detail,” being the key word upon which SUB relied in its argument.  Rather it is “perhaps the most complicated provision in the Northwest Power Act...It is used in the development of BPA’s base rates, not in the development of adjustment clauses.”
  Given BPA’s understanding of the process involved in conducting the 7(b)(2) Test, it asserts that it would be virtually impossible to conclude such a test within the time constraints of a 7(i) expedited 40-day proceeding.  The implementation of an SN CRAC 40-day 7(i) process is further evidence that it was never intended to include a 7(b)(2) Test.

 


The Joint Motion notes that the Settlement Agreement between BPA and the Joint Customer Group contained a proposal that addressed the CRACs and states that “[b]y their express terms, the CRACs are formulaic rate adjustment mechanisms that adjust base rates developed in the WP-02 proceeding and do not require or provide for a 7(b)(2) test....SUB joined in the Settlement Agreement.
  The Joint Motion also cites the directions to the Hearing Officer on exclusions of certain proffered materials and arguments from the record contained in the Notice and states that it “expressly identifies the Supplemental Proposal and the three CRACs as being part of the WP-02 rate hearing,” subject to the exclusionary language.  Furthermore, the Joint Motion asserts that the SUB Section IV testimony is not relevant and, in any event, SUB’s participation in both the WP-02 Hearing and the Settlement Agreement gave it ample opportunity to raise all questions and arguments and any failure on its part to do so constitutes a waiver by SUB of its rights to interpose objections at this late date.


SUB filed separate Responses to the BPA Motion (SUB BPA Response) and the Joint Motion (SUB Joint Response). It incorporates its responses each into the other.  The SUB BPA Response asserts that it is not precluded from raising this issue because it does not revisit any specific decision undertaken in the WP-02 Rate Case.  Rather, it states that the SN-03 7(i) case presently underway is “an independent rate process agreed upon in the WP-02 rate case. The [SN CRAC] is a rate adjustment and the 7(b)(2) test is applicable.
  According to SUB, at the public workshops, SUB requested and BPA agreed to set up a time within future SN CRAC workshops, to discuss the 7(b)(2) test.  SUB states that nothing in the GRSPs prohibits BPA from conducting a 7(b)(2) rate test and asserts that, since 1985, the test as been conducted in every 7(i) contested case that did not settle.
  SUB contends that BPA had not originally proposed a 7(i) case but that the Settlement Agreement finally signed included it.  SUB contends that if BPA had intended to exclude certain requirements from the 7(i) process, it would have specifically mentioned so in the WP-02 Record of Decision (ROD).  SUB asserts that a 7(i) rate proceeding requires BPA to demonstrate that it has met all statutory obligations, including the 7(b)(2) test.
  Furthermore, BPA changed assumptions, implementing changes to the model and deviating from the ROD.  Such actions, in SUB’s view, open the door it review of WP-02 issues and BPA’s blanket statement that BPA does not conduct 7(b)(2) tests when implementing adjustment clauses, without further support, cannot be relied upon.
  SUB states that, notwithstanding BPA’s argument that there is too little time in which to conduct a 7(b)(2) test in a 7(i) proceeding ignores the fact that the issues have been well known since the middle of 2002, providing ample time to prepare any modeling.  The rules, SUB states, provide for extension of the 7(i) process upon agreement of the parties, an agreement which BPA has not sought.
  SUB next objects to the breadth of BPA’s assertion of deference to it in interpreting its own rules, claiming that it has failed to consider relevant factors before reaching its legal conclusions.  If a rule is silent or ambiguous, SUB asserts, the statutory obligations remain in force.  If BPA disagrees with SUB’s facts, it should address them in rebuttal.  SUB asserts that it is not making legal argument, but is rather asserting facts only.

 


The SUB Joint Response rejects the claim that it is a signatory to the Settlement Agreement.  SUB claims that, although it is a member of the Public Power Council (PPC), which was a signatory to the Settlement Agreement, SUB participated in on its own and expressed its opposition to the Settlement Agreement in both testimony and brief.
  SUB next responds to the argument that it has moved beyond the scope of the issues specified in the Notice. Referring to the definition of the term “rate” in Section 1010(j) of the 7(i) rules, SUB interprets the SN CRAC as a rate and, since it was not modeled in the WP-02 case, it is a new rate.  SUB asserts that, since there was no decision in the WP-02 case not to have a 7(b)(2) test in the SN CRAC, and it is a decision, not a matter from WP-02 that must be excluded, SUB’s testimony is proper.
  Arguing that, if all WP-02 matters were to be excluded, BPA would also be deprived of the ability to modify its proposals.  If the Joint Motion were consistent it would have moved to strike much of BPA’s testimony, but instead seeks only to strike testimony it does not like.
  Finally, SUB addresses the issue of waiver, again rejecting the assertion that its membership in PPC, which signed the Settlement Agreement, therefore bound SUB and secondly, asserting that each 7(i) process is unique, it states that it is not bound by the positions it advanced in the WP-02 proceeding.


The PPC Response supports SUB’s right in a BPA proceeding to file testimony independent from the organization of which it is a member.  PPC opposes on more general grounds the proposition that SUB’s 7(b)(2) testimony should be struck.  PPC asserts that, in signing the Settlement Agreement, it specifically preserved 7(b)(2) issues and notes that, while representing common interests of its members, it does not represent the members individually. PPC argues that the Notice directed the Hearing Officer to exclude attempts to visit the “appropriateness or reasonableness of BPA’s decisions in the WP-02 rate hearing” and concurs with SUB that they did not cross into this area.
  PPC also argues that, unlike the LB and FB CRACs, which were mechanical adjustments and modeled in the WP-02 proceeding, the SN CRAC was not, because it depended on particular circumstances, which makes this 7(i) a distinct proceeding, with different forecasted program expenditures and rationale to determine the Treasury Payment Probability.  SUB’s analysis of BPA’s new load forecast was not a subject of the Joint Motion.
  SUB is not revisiting the WP-02 7(b)(2) test, but seeks to use the test prospectively.  In PPC’s view, BPA was on notice of the need for the 7(b)(2) test months ago and urges the Hearing Examiner to use his discretion to extend the hearing limit and take the time necessary to complete the test. BPA should not “use the Notice in the Federal Register to limit the proceeding in order to avoid its statutory duty to perform the§ 7(b)(2) rate test.” 

 


Discussion.  Some of the legal arguments raised in the pleadings of the Parties may be disposed of more readily than others.  The easiest of these is the Joint Motion argument that, by its membership in PPC, SUB has waived its right to independently object to the terms of the Settlement Agreement which PPC signed.  As a matter of general principle, trade associations and other groups representing entities with similar policy or financial interests do not bind their individual members in legal or regulatory proceedings without express authority to do so.  Likewise, the positions which SUB may have taken in the WP-02 proceeding do not preclude SUB from making different arguments here, but merely affect the weight that such arguments, if shown to be contradictory, might be.

 


I also find that the issue of the utilization of a section 7(b)(2) rate test in the SN CRAC 7(i) case, was not a decision directly or indirectly addressed in the WP-02 rate proceeding.  The SN CRAC, unlike the LB and FB CRACs, is not a self-executing mechanism; it requires analysis and, for that reason, the Settlement Agreement specifies that the 7(i) process will be used.  Given the fact that 7(i) cases since 1985 which did not settle have each included a 7(b)(2) test, I cannot base a decision to exclude testimony in reliance upon the argument that the brevity of the 7(i) process itself is dispositive of BPA’s intent to exclude the test from the SN CRAC proceeding.

 


SUB asserts that its witness “attempted to gather information from BPA needed to perform the 7(b)(2) test, but BPA refused to provide the analysis in its data response.”
  Had SUB obtained the information, performed the test and submitted the results as testimony to refute BPA’s SN-03 Initial Proposal, such testimony would likely have been admissible, since it did not rely upon decisions reached in WP-02.  SUB complains that its witness’ efforts to obtain the analysis were unavailing.  The 7(i) hearing procedures provide for the filing of motions to compel to respond to such circumstances.  Nevertheless, SUB did not file a motion to compel BPA to provide the information it sought, so it cannot now complain that it was deprived of the opportunity to conduct its own examination.  SUB further states that “BPA agreed to discuss the issue at a later SN CRAC workshop yet the topic never materialized.”
  Here, too, SUB fails to indicate its role in the absence of the topic from discussion.

 

In the absence of offering its own data, what the testimony provides is a history of BPA’s use and implementation of the 7(b)(2) test and the reasons which it believes support its view that the test ought to be conducted as part of the SN-03 proceedings.  Whether the testimony is to be included in the record depends upon whether it responds to statements made in BPA’s Initial Proposal, calling into question the validity of BPA’s assumptions contained therein.  For those limited purposes only, it succeeds.

 

Inclusion in the record does not, however, imply that BPA is obliged to conduct a 7(b)(2) test in this proceeding, or that the conduct of a 7(b)(2) test is an appropriate undertaking, even though this seems to be the basic thrust of SUB’s Responses’ arguments.  Indeed, the SUB BPA Response is not so much a request that its testimony be put in the record as it is to advocate that the Hearing Officer modify the procedures for the development of the record: ordering BPA to conduct a limited 7(b)(2) test and modify the schedule to provide sufficient time for its conduct and for an analysis of the results and argument thereon.  Such a motion, if filed, must be considered on its own merits.

 

 

ORDER

 


The Bonneville Power Administration’s Motion to Strike a Portion of the Direct Testimony of the Springfield Utility Board is DENIED. The Motion of PacifiCorp, the Public Utility Commission of Oregon and Portland General Electric to Strike the Direct Testimony of the Springfield Utility Board is DENIED.

 

 

SO ORDERED, May 5, 2003.
 

 

 








  /s/ Allan J. Arlow








Allan J. Arlow, ALJ 
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BPA Hearing Officer
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