UNITED STATES OF AMERICA

U.S. DEPARTMENT OF ENERGY

BEFORE THE

BONNEVILLE POWER ADMINISTRATION

 

 

PROPOSED SAFETY-NET COST


)

RECOVERY ADJUSTMENT CLAUSE

)     BPA Docket SN-03

(SN CRAC) ADJUSTMENT TO 2002

)

WHOLESALE POWER RATES


)

 

 

 

ORDER DENYING MOTION TO COMPEL BONNEVILLE POWER ADMINISTRATION TO CONDUCT A SECTION 7(B)(2) RATE TEST


On May 9, 2003, the Springfield Utility Board, the Canby Utility Board and the Public Power Council (Public Agencies) filed a Motion to Compel the Bonneville Power Administration (BPA) to conduct a 7(b)(2) rate test (Motion). (SN-03-M-19).  On March 13, 2003, BPA filed its Answer in Opposition to the Motion (SN-03-M-22).  For the reasons set forth below, the Motion is Denied.

1. The Public Agencies’ motion is untimely, procedurally faulty, and fails to provide good cause for its tardiness.

The Public Agencies did not file their motion to compel until May 9, 2003, three working days prior to the beginning of cross-examination.  Given the impossibility of conducting a 7(b)(2) rate test in that time, the motion would require a revision of the SN-03 procedural schedule.  Section 1010.10(B) of BPA’s procedures provides that a hearing officer may request an extension of time only upon a determination the party’s showing “has merit and is not dilatory.”  While the 7(i) hearing procedures provide for the filing of motions to compel, those motions must be filed in a timely manner that does not unduly delay the proceeding.  In this case, the public agencies missed their window of opportunity to seek data regarding the 7(b)(2) rate test by a substantial margin and without any excuse.    

The Public Agencies also did not follow proper procedure in their motion. Section 1010.18(e) of BPA’s procedures requires a party to first attempt to “resolve the objection informally with the objecting party” before filing a motion to compel.  The Public Agencies put forth no evidence that they attempted to do so. 

2.  Granting the Public Agencies’ motion would unduly burden the record, delay the proceedings, and deprive other parties of their opportunity to participate in an equal, fair, and orderly manner.

  
The Public Agencies do not contend that BPA can conduct a section 7(b)(2) rate test in three days.  Since the SN-03 schedule is a statutorily structured expedited proceeding—developed by all the parties and adopted by the hearing officer—the effect of the Public Agencies’ motion is dilatory, unduly burdensome to the proceedings, and likely to deprive parties of the opportunity to participate in an equal, fair, and orderly manner.


In light of the foregoing circumstances, no consideration of the merits, if any, of the Motion, is necessary.

ORDER

The Public Agencies Motion to Compel BPA to Conduct a Section 7(b)(2) Rate Test is DENIED.

SO ORDERED, May 14, 2003.








  /s/ Allan J. Arlow
     







  Allan J. Arlow, ALJ








  SN-03








  BPA Hearing Officer
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