UNITED STATES OF AMERICA

U.S. DEPARTMENT OF ENERGY

BEFORE THE

BONNEVILLE POWER ADMINISTRATION

PROPOSED SAFETY-NET COST


)

RECOVERY ADJUSTMENT CLAUSE

)     BPA Docket SN-03

(SN CRAC) ADJUSTMENT TO 2002

)

WHOLESALE POWER RATES


)

ORDER GRANTING IN PART AND DENYING IN PART MOTIONS TO STRIKE PORTIONS OF THE REBUTTAL TESTIMONY OF COLUMBIA RIVER INTER-TRIBAL FISH COMMISSION AND THE YAKAMA NATION

On May 8, 2003, the Columbia River Inter-Tribal Fish Commission and the Yakama Nation (CRITFC) submitted joint rebuttal testimony, SN-03-E-CR-02 and related exhibits, in this proceeding.  On May 8, 2003, Bonneville Power Administration (BPA) filed a Motion to Strike Portions of Direct Testimony of CRITFC, SN-03-M-23 (BPA Motion) and Northwest Requirements Utilities and the Public Power Council (Joint Movants) filed a Motion to Strike the Direct Testimony and Exhibits of CRITFC, SN-03-M-20 (Joint Motion).  CRITFC filed an Answer to both Motions (CRITFC Answer, SN-03-M-23) on May 13, 2003. 

Positions of the Parties

BPA generally opposes the inclusion in the record of portions of the CRITFC Rebuttal Testimony for essentially reiterating the testimony that was stricken for the same reasons that it opposed the CRITFC direct testimony.
  Joint Movants also filed a Motion to Strike the CRITFC Rebuttal Testimony for essentially the same reasons as offered in its Joint Motion with respect to CRITFC’s Direct Testimony.
  BPA and the Joint Movants then discuss with particularity the sections of the CRITFC Rebuttal Testimony they seek to have stricken. In general, the Joint Movants’ Motion is more expansive than the BPA Motion.

The CRITFC Answer says that the Rebuttal Testimony should be permitted because it is offered to rebut “any material submitted by BPA.”
  The Answer argues that BPA must accept any testimony that is “reasonably related to developing a full understanding of issues that may affect Bonneville’s ability to cover its total system costs, to repay the Treasury, or its ability to pay for fish and wildlife measures.”
  Each section is described and discussed separately, below.

Discussion

CRITFC Rebuttal Testimony, Page 3, Lines 18-22.  

The testimony challenged is in its entirety as follows: “If the customers had performed this role [independent analysis of Bonneville’s assumptions] Bonneville might have used more realistic estimates for its costs and revenues.  Failure to independently evaluate the current proposal increases the risks that Bonneville will not be able to meet its costs and repay the Treasury during the remainder of this rate period.”

Joint Movants assert that this testimony is precluded because it challenges BPA’s prior decisions in the WP-02 case.
  CRITFC states that its testimony addresses customers’ failure to independently evaluate the current proposal.
  I agree.  The Motion to strike this testimony is DENIED.

CRITFC Rebuttal Testimony, Page 5, Lines 12-page 6, line 8.  

Testimony relates to recommendations by CRITFC to BPA in 2001.  BPA notes that the arguments are the same as those previously stricken from CRITFC Direct Testimony page 8, line 21 to page 12, line 12.
  The Joint Motion asserts that testimony is precluded because it challenges fish and wildlife program/funding levels.
  CRITFC asserts that the testimony is not directed at fish and wildlife funding levels, but rather at the likelihood of a Bonneville Treasury deferral and associated policy concerns.  CRIFTC notes that BPA had moved to strike that similar direct testimony.
  As noted was earlier noted in SN-03-O-11, CRITFC does not cite those portions of BPA’s direct case that were being rebutted by its testimony.  I find that the cited portion of CRITFC’s Rebuttal Testimony is beyond the scope of this proceeding.  The Motions to Strike filed by BPA and the Joint Movants with respect to this portion of the CRITFC rebuttal testimony are GRANTED.

CRITFC Rebuttal Testimony, Page 7, line 22-page 8, line 6. 

The challenged testimony is has follows: “Q: Has CRITFC and Yakama performed any additional analysis on the rate impacts of addressing cost uncertainties and implementing the fish and wildlife funding principles? A: Yes. In response to data requests we provided additional analysis in [testimony and attachments].  Our analysis shows that Bonneville could address the uncertainties associated with fish and wildlife costs and meet the Fish and Wildlife Funding Principles while keeping its rates between six and fourteen percent below the long-term market rate for electricity.”  

Joint Movants move to strike this testimony “because it challenges fish and wildlife program/funding levels.”
  CRITFC responds that the testimony “addresses cost risks and Treasury repayment obligations. The testimony presents analysis of the rate impact of addressing fish and wildlife cost risks and increasing Treasury payment probability through increasing rates.”
  The arguments for both positions are very closely balanced.  In such circumstances, allowing the evidence to be part of the record will enable the Administrator to consider and accord to it the weight it is deemed to deserve.  The motion to strike this portion of CRIFTC’s rebuttal testimony is DENIED.

CRITFC Rebuttal Testimony, Page 8, line 23 - page 10, line 9. 

While Joint Movants propose to strike this entire section, BPA only seeks to strike page 9, line 9 through page 10, line 6.  BPA claims that the cited portions of the rebuttal testimony repeat arguments previously striken—adequacy of funding for implementation of the Biological Opinion, the CRITFC’s fish and wildlife program and BPA’s tribal responsibilities. “Although framed as a rebuttal to Save Our Wild Salmon direct testimony, it is merely improper rebuttal of BPA’s direct case.”  BPA also notes that Save Our Wild Salmon’s testimony was also stricken.
  Joint Movants argue that the cited section of the testimony challenges fish and wildlife program levels and funding as well as issues related to the Biological Opinion and is thus excluded by the Federal Register Notice.
  

The CRITFC Answer is first directed at the portion of the rebuttal testimony which the Joint Movants, but not BPA, wish to strike.  That portion of the testimony provides CRITFC’s reasons for its difficulties in supporting BPA strategies for future action.  I agree that the portions of the testimony which only Joint Movants seek to strike does not seek to challenge program levels and funding as well as issues related to the Biological Opinion.  Those cited sections and their attachments shall remain in the record and the Joint Motion with respect to those sections is DENIED.

The remaining sections in this portion of the CRITFC testimony are more closely related to funding commitment policy decisions and are stricken.  The BPA Motion and Joint Motion with respect to page 9, line 9 through page 10, line 6 are GRANTED.
ORDER

The Bonneville Power Administration’s Motion to Strike Portions of Direct Testimony of the Columbia River Inter-Tribal Fish Commission and the Yakama Nation is GRANTED. The Motion to Strike the Direct Testimony and Exhibits of CRITFC filed by Northwest Requirements Utilities and the Public Power Council is GRANTED to the extent indicated and is DENIED in all other respects.  


The testimony and exhibits set forth in Appendix A are stricken from the record.

SO ORDERED, May 14, 2003.







  /s/ Allan J. Arlow








Allan J. Arlow, ALJ 








SN-03








BPA Hearing Officer

Appendix A

I. Sections Stricken From SN-03-E-CR-02

Page 5 line 12 through page 6 line 8.  Ending with the wording “…SN-03-E-CR/YA-02E)”

Page 9 line 9 through page 10 line 6

II. Attachments/Exhibits Stricken From SN-03-E-CR-02

SN-03-E-CR/YA-02E

SN-03-E-CR/YA-02H

SN-03-E-CR/YA-02I

SN-03-E-CR/YA-02J

SN-03-E-CR/YA-02K

SN-03-E-CR/YA-02L

SN-03-E-CR/YA-02DD

SN-03-E-CR/YA-02KK

SN-03-E-CR/YA-02LL

� BPA Motion, pp. 1-3.  See SN-03-M-05. 


� Joint Motion, pp. 1-2.  See SN-03-M-06.


� Answer, p. 2. (emphasis in text).


� Id.


� Joint Motion, p. 2.


� Answer, p. 3. (Emphasis in text).


� BPA Motion, p. 2.


� Joint Motion, p. 2.


� Answer, pp. 3-4


� Joint Motion, p. 2.


� Answer, p. 4. 


� BPA Motion, p. 3.  See SN-03-O-011, p. 4 and SN-03-O-13.


� Joint Motion, p. 2.
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