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I. INTRODUCTION AND SUMMARY OF ARGUMENTS

This rate case has been one of the most contentious.  BPA's customers mistrust BPA's motives and decisions.  The mistrust arises, in part, from the perception that BPA refuses to take responsibility for its part in contributing to its poor financial condition.  The mistrust also stems from the customers' perception that BPA is unwilling to cut costs at a level that will significantly reduce the need for rate increases.  Many of BPA's customers have made deep cost cuts in their organization that have resulted in the loss of jobs, reduction in wages or the deferral of essential projects and improvements.  Many of BPA's public preference customers have increased rates and then faced angry customers who are forced to close businesses, let go employees or reduce production.

The irony of these events is that BPA's pubic agency customers, who carry the greatest burden to pay for the costs of those discretionary decisions, have challenged, fought and sued BPA at every opportunity to turn BPA away from making discretionary choices that now contribute to BPA's financial problems.  The challenges to BPA's decision to serve the DSIs and the residential exchange cases are only two out of a long list of related litigation.  Those challenges focus on discretionary decisions gone awry. 

GPU hopes, however, that BPA's management will internally acknowledge that BPA made a few difficult decisions under extreme market conditions and political pressure that have contributed to BPA's current financial problems.  GPU also hopes that the Administrator will attempt to rectify the impacts of those decisions by redoubling his efforts to cut costs, by finding financial mechanisms to mitigate the potential rate impacts and by designing the SN CRAC in a manner that delays any unavoidable rate impact as long as possible. 

The Administrator has considerable discretionary authority in this proceeding to mitigate the rate impact on its customers.  And the Administrator has exercised that authority in this proceeding, especially in designing the SN CRAC rate and developing the GRSPs.  GPU agrees with some of the Administrator's decisions, it disagrees with others.   

In general, GPU agrees with the refund mechanism and most of the changes to the GRSPs.  We suggest a few minor changes to the GRSPs for the purpose of clarification.  

We disagree with the adoption of the 80 percent TPP as the sole financial standard and the decision to flatten the rate over the remainder of the rate period.  We believe retaining the two financial standards of 50 percent TPP and 80 percent TRP, along with a titled rate is essential for regions' economy and they still provide BPA with a high probability of making its payment obligations to Treasury.  We also believe that these decisions are opportunities for the Administrator to really make an effect on his customers and start the process of building trust.

Pursuant to BPA's procedures, GPU also preserves its arguments concerning the 7(b)(2) rate test, SN CRAC trigger decision, NEPA compliance, and procedural errors.  

GPU's also argues that even though the parties have diligently participated in this amazingly truncated rate proceeding, the Draft ROD is fundamentally flawed.  In general, the record of decision does not support the Administrator's decision.  Key decisions have been made absent the substantial evidence to support them.  Before the Administrator issues the Final Record of Decision, he needs to either provide the required information for his decisions or make different decisions that are supported by the record.

II. BPA ACTIONS THAT GPU SUPPORTS


A.
GPU Generally Supports BPA's Refund Provision
The Administrator decided to adopt a refund provision in which BPA will rebate funds to its customers when BPA's reserves exceed established threshold levels. SN-03-A-01 at 2.7-6. BPA's decision is based in part upon testimony and positions advanced by BPA's customers, including GPU.  Id. at 2.7-5.    GPU re-iterates its support for the refund provisions.  It is a critical element in BPA's rate design decisions that is not only equitable, but is a major step in rebuilding customers' trust in BPA and its motives.

B.
GPU Supports BPA's Decision that the SN CRAC Trigger Should Not be Forward Looking

The Administrator decided to not adjust the SN CRAC trigger to be based on future or forward looking factors.  SN-03-A-01 at 2.7-4.  GPU agrees with the Administrator's decision.  The current SN CRAC trigger is based on short-term forecasts of potential events within the immediate fiscal year.  As demonstrated by the events that have unfolded this year, even those short-term forecasts can be significantly off the mark in regard to the actual weather and financial conditions that occur later in the fiscal year.  Also, as the Administrator noted, a SN CRAC trigger based on projections of events even further in the future would not offer BPA any more protection against the surprise events that the SN CRAC is supposed to respond to.  Id. at 2.7-4.   

C.
GPU Supports the Administrator's Decision to Not Remove the Cap on the Amounts Collected Under the SN CRAC.

The Administrator decided not to adopt the proposition to remove the cap on the amounts collected under the SN CRAC.  SN-03-A-01 at 2.7-17.  The Administrator determined that the caps are a reasonable compromise between the impacts of power rates on the regional economy and financial benefits for BPA.  Id.  GPU agrees that BPA needs caps because the regional economy cannot afford to shift additional funds to BPA beyond amounts that BPA has determined are unnecessary for its financial stability.  

III.
ADDITIONAL CHANGES TO GRSPS NEEDED


GPU supports the Administrator's decision to revise the GRSPs to reflect many of the suggestions of BPA's customers.  GPU believes the current revisions provide significant improvements.  However, WPAG's Brief On Exceptions proposes additional changes that GPU supports and suggests that BPA adopt.  For instance, the contingent recalculation of SN CRAC Parameters and Thresholds should be reviewed every August (2003-2005), not just in August 2003.  SN-03-A-01 at A.15.  GPU suggest this revision because they believe BPA needs to take additional steps to cut costs.  An annual review will aid BPA's customers to see BPA's progress in that area.  Also, this review will help rebuild the customers' trust in BPA and BPA's credibility that it is taking the necessary step to cut costs.  These reviews are not intended to limit the Administrator's authority or discretion in ensuring BPA achieves its statutory directives.  

IV.
BPA'S RECORD DOES NOT SUPPORT BPA'S ADOPTION OF THE EIGHTY PERCENT TPP STANDARD.

In BPA's testimony, BPA stated, "BPA is concerned that a rate increase of the magnitude necessary to achieve the 80-88 percent 5-year TPP standard to develop BPA's proposed 2002 power rates is not sustainable in the current economy."  Keep et al. SN-03-E-BPA-04 at 14.  Therefore, BPA adopted three standards instead: 1) the SN CRAC should produce PBL net revenues that are at least zero over the five year rate period; 2) a Treasury Payment Probability where by BPA has 50 percent can make all of its treasury payments in the FY 2004-2006 period; and 3) a new Treasury Repayment Probability standard of 80 percent, which is the probability that BPA will be able to make all of its FY 2006 payments to the Treasury, including repayment of any amounts it might miss in fiscal years 2003-2005. SN-03-A-01 at 2.7-9.  

BPA determined that these three standards achieved "twin goals of moving toward a financially healthier BPA while limiting that rate effect on the regional economy."  SN-03-A-01 at 2.7-12.  BPA claims its initial proposal would have resulted in a 15.6 percent increase above the 2003 rate levels forecasted in the initial proposal. SN-03-A-01 at 2.7.13.
In the DROD, however, the Administrator decided to eliminate all three of those standards and instead adopt a three-year TPP of 80 percent based on the improvements in BPA's financial condition.  Id.  The Administrator claims that based on the improvements on in BPA's financial conditions that are on the record, a three-year TPP of 80 percent "produces an average expected value for FY2004-2006 rates of about 5 percent above the total rate level for 2003."  Id.

Nothing in the evidentiary record that the parties developed during this proceeding supports the Administrator's claim that the 80 percent TPP will produce an average expected value for FY2004-2006 rates of about 5 percent above the total rate level for 2003.  BPA has not provided the model runs, results, data or analysis that supports this statement.  

Additionally, nothing in the evidentiary record supports the Administrator's conclusion that the 80 percent TPP establishes a reasonable balance between the twin goals of moving toward a financially healthier BPA while limiting the rate effect on the regional economy.  The evidentiary record also does not support the Administrator's claim that the current rate impact will only be 5 percent over 2003 base rates.  Consequently, record cannot support the Administrator's determination that the 80 percent TPP establishes a reasonable balance between BPA financial interests and the region economy because the record does not include the information to determine the potential rate impact to the regional economy.  Absent that information on the record, the Administrator's decision to adopt the financial standard of 80 percent TPP is arbitrary.

V.
RECORD DOES SUPPORT RETAINING THE PROPOSED TPP AND TRP STANDARDS


BPA initially proposed the three financial standards to meet three objectives: TPP and TRP are measures for current and future liquidity, and the zero net revenue is for period cost recovery.  SN-03-A-01 at 2.7-7.   WPAG, GPU, ICNU and ALCOA argued that BPA should not adopt the third standard of zero net revenues.  Id., See also Initial Brief of Generating Public Utilities, SN-03-B-SG-01 at 5.  As articulated in several of the briefs, the zero net revenue standard is beyond the scope of the current GRSPs because it would allow BPA to collect past losses even if BPA has a high probability of making future treasury payments.  Id.   In short, the parties' position is that BPA can achieve the purpose of the SN CRAC through adoption of the proposed TPP and TRP financial standards, which provide BPA with measures for current and future liquidity necessary to meet BPA Treasury repayment obligations.  Additionally, those two standards will achieve the dual goals of minimizing the rate impact on the regional economy and allowing BPA the ability to make its Treasury payments.


Since the commencement of this rate proceeding, the regional economy has not changed.  Only BPA's financial condition has improved.  The record still supports the parties' position that BPA could equally balance BPA financial concerns of repaying Treasury and the frail regional economy with only the TRP and TPP standards.  

Given BPA's improved economic condition, the balance now leans greatly in favor of BPA's interests over the regional economy.  Instead of attempting to rectify this imbalance in favor of BPA, the Administrator now adopts a new standard of 80 percent TPP that tips the balance even more in favor of BPA's financial interest based on the Administrator's unsupported claims that the new measure strikes a better balance between these competing interests.  Those claims are unsubstantiated. 

The regional economy is still in dire condition and needs rate relief.  The Administrator should adopt the TRP and TPP standards initially proposed by BPA to achieve the appropriate balance between the Administrator's obligation to pay Treasury and the region's economy.

VI.
THE ADMINISTRATOR'S DECISION TO FLATTEN RATES IS ARBITRARY


The Administrator had decided that the rate design for the SN CRAC shall yield a roughly flat expected value total rate levels over the FY2004 -2006 period. 2.7-22 to SN-03-A-01 at24.

The Administrator entirely justifies this decision based on the claim that with an 80 percent TPP as BPA's sole financial standard the revenues collected earlier in the rate period go further to increasing the TPP than revenues that occur later in the rate period.  SN-03-A-01 at 2.7-24.  The Administrator then concludes; "Therefore, the SN CRAC would need to collect more revenue overall if rates were shaped in a tilt.  Absent any significant change in BPA's cost exposure over the balance of the rate period, it would not be prudent to tilt the rate to minimize the SN CRAC in FY 2004 with resulting higher rates in FY 2005 and FY 2006.  Id.

The record does not support the Administrator's decision for two reasons.  First, the record does not include any analysis, reports, studies or data that demonstrates that the 80 TPP will cause revenue collected earlier in the rate period go further to increasing the TPP than revenues that occur later in the period.  Second, as discussed previously, the record does not support the 80 TPP adopted by the Administrator and his decision to adopt that standard is arbitrary.  

The adoption of an arbitrary financial standard cannot be used to justify the Administrator's decision to flatten the SN CRAC adjustments over the balance of the rate period.  Reliance on the arbitrary standard, as the Administrator had done here to justify a decision, makes that decision arbitrary.   

VII.
THE REGIONAL ECONOMY NEEDS A TILTED RATE DESIGN OVER THE REMAINING RATE PERIOD

GPU, WPAG, NRU, ICNU, ALCOA and PNGC contend that BPA should not use a flat SN CRAC rate adjustment over the balance of the rate term, but instead use a lower rate in FY 2004 with the possibility of higher rates in the remaining years.  In other words, a tilted rate design.  Initial Brief of Generating Public Utilities, SN-03-B-SG-01 at 6, SN-03-A-01 at 2.7-22-23.  The customers proposed that BPA could achieve that rate design by using all of the financial benefits BPA will realize in FY 2003 in FY 2004 to minimize the SN CRAC rate adjustment for that year.  Id.  This would have the effect of potentially tilting the rates if BPA's immediate financial health reversed and BPA had to collect the SN CRAC in these out years.


The customers' position stems out of concern for the potential rate impact on the economy and the goal of minimizing those rates in the short term to allow the economy as long as possible to recover from its dire condition.   It also arises out of analysis of information, model results and data included in the rulemaking record.


BPA proposed to spread the economic benefits realized in FY 2003 over the remaining three years of the rate period, which would have the effect of levelizing the rates between years.   SN-03-A-01 at 2.7-23.  BPA claimed that its financial problems are chronic and, thus, the remedy should be multi-year.  Id. at 24.


The Administrator rejects the reasoning for the customers' and BPA's positions and, instead, determine the rates should be levelized because a titled rate design, with the new 80 percent TPP would require the SN CRAC to "collect more revenue overall if the rates were shaped in a tilt."  Id.


Since the Administrator's claims concerning the 80 percent TPP are not supported by any analysis, model runs or data on the record, they cannot stand. Likewise, the Administrator's decision to levelize the rates due to the effect of the 80 percent TPP cannot stand.

The issue is, then, should the Administrator adopt the tilted or levelized rate design based on the customers's or BPA's positions?  As extensively discussed by the Administrator, he is under a statutory duty to provide the lowest possible rates consistent with sound business principles.  See 16 U.S.C. § 838g.  Both proposals are consistent with sound business principles.  Both will assure that BPA has a high probability of repaying Treasury.  The record does not contain any evidence that suggests otherwise.  


Given that the regional economy has not improved, but BPA's financial condition has significantly improved, the Administrator should adopt the titled rate design that will minimize the rate impact to the customers in FY 2004.  The adoption of a titled rate design will help equalized the balance between BPA's recent good fortune and the region's continuing economic depressed condition.  This is one method by which the Administrator can really help the regional economy consistent with sound business principles.

VIII.
BPA HAS FAILED TO CONDUCT THE 7(b)(2) TEST

GPU takes exception to the Administrator's conclusion that BPA does not need to conduct the 7(b)(2) Rate Test when implementing the SN CRAC.  GPU's exception is based on the points below and points raised in GPU's Initial Brief.

A.
JCG's Briefs in WP-02 Supplemental 7(i) Proceeding Did Not Say the 7(b)(2) Rate Test was Unnecessary to Implement the CRAC.  

The JCG's Brief said no 7(b)(2) Rate Test was necessary for establishing the CRACs in the WP-02 Supplemental Rate proceeding.  Joint Customer Group Initial Brief ("JCG Initial Brief") at 2 and 6.  BPA has taken statements from the JCG's Briefs out of context to argue that a 7(b)(2) Rate Test is not necessary to implement the SN CRAC.  The JCG's Brief does not support BPA's contention that a 7(b)(2) Rate Test is unnecessary for the implementation of the SN CRAC.

In the WP-02 Supplemental Rate Proceeding, the DSIs and SUB argued the establishment of the CRAC required BPA to run the 7(b)(2) rate test in that proceeding. 2002 Supplemental Power Rate Proposal Administrator's Final Record of Decision. ("Supplemental ROD") (June 2001) at 6-1 to 15.  In response to those claims, the JCG noted that running the 7(b)(2) test in that proceeding when the CRACs were being established would be an exercise in speculation because the financial events that would trigger the need for a CRAC "are difficult or impossible to accurately forecast" at that time.   

The JCG's Initial Brief does not take the next step that BPA has and argues that a 7(b)(2) Tate Test is unnecessary when BPA implements the SN CRAC.  In fact, the JCG's statements imply that when BPA has the information necessary to implement the SN CRAC, then such a test should be conducted because BPA would then know of the timing, magnitude and consequences of the financial events that created the need to use the CRAC.

BPA conclusion that the JCG's Initial Brief supports its contention that a 7(b)(2) Rate Test is unnecessary to implement the SN CRAC is wrong.

B.
The Administrator Did Not Decide in WP-02 Supplemental 7(i) Proceeding to Not Conduct the 7(b)(2) Test When Implementing the SN CRAC.

BPA places great weight on the statements of the JCG's Initial Brief, which BPA has take out of context and misconstrued, to justify its failure to comply with its statutory obligation to conduct the 7(b)(2) test.   The Administrator's final record of decision in the WP-02 Supplemental ROD, however, determines the "law of the case," not the legal arguments advance by the various parties to the case.

The Administrator's decision in the Supplemental ROD does not address the issue whether a 7(b)(2) Rate Test is necessary in this 7(i) proceeding.  The Administrator only determined that the rate mitigation measures established in that proceeding comply with the Northwest Power Act's rate directives.  Supplemental ROD at 6-15.  Review of the factors that the Administrator considered also demonstrates that the Administrator's determination responded to claims by the DSIs and SUB that a 7(b)(2) Rate Test was necessary for the establishment of the CRACs in that proceeding.  Id. at 6-1 to 15.  In defense to those arguments the Administrator notes several factors that mitigate the need for conducting the 7(b)(2) Rate Test in that proceeding.  The Administrator claimed:  "BPA does not now the exact level of BPA's proposed rates because BPA has not yet implemented the CRAC provisions, which are risk mitigation measures added to BPA's based rates.  In addition, BPA is taking actions outside of the rate case that might reduce the ultimate level of any proposed rate increase."  Supplemental ROD at 6-2 to 3.  The Administrator also noted "During the WP-02 rate proceeding . . . loads and market prices are extremely volatile and cannot be accurately captured by point forecasts for purposes of rate development.  BPA needed to address this circumstance in a manner that was consistent with law, including the critical requirement that BPA's rates recover its costs, and in a timely manner.  This is what BPA did through the development of rate mitigation measures included in BPA's Supplemental Proposal."  Id. at 6-10.  These statements and the Administrator's whole response to the DSIs' claims demonstrate that the Administrator recognized that the uncertainty of key factors, such as the level of the proposed rates that would result from implementing the SN CRAC, made the running of a 7(b)(2) Rate Test pointless at the time of establishing the SN CRAC.  The basis of the Administrator's decision, therefore, does not support BPA current argument that a 7(b)(2) Rate Test is unnecessary now when BPA knows the necessary information to conduct the 7(b)(2) Rate Test.

C.
The Administrative Record in the WP-02 Supplemental Rate Proceeding Does Not Establish a 7(b)(2) Rate Test is Unnecessary in this Proceeding.

BPA claims the administrative record for the WP-02 Supplemental Rate Proceeding establishes a 7(b)(2) Rate Test is not needed in this 7(i) proceeding.  SN-03-A-01 at 2.1-55.  As discussed above, the record in that proceeding does not even address the issue of whether a 7(b)(2) Rate Test is needed for implementing the SN CRAC.  It only discusses whether the 7(b)(2) test was necessary for establishing the SN CRAC in that proceeding.  Given that BPA did not have the necessary information to conduct a 7(b)(2) Rate Test at that time, it was pointless to conduct one at that time. 

D.
BPA Past Practices Do Not Provide Precedent for Not Conducting the 7(b)(2) Rate Test when Implementing the SN CRAC. 


The Administrator claims past practices and the customers' lack of challenge BPA's past decision not to conduct the 7(b)(2) Rate Test justifies the Administrator's conclusion that a 7(b)(2) Rate Test is unnecessary to implement the SN CRAC. 

D.
The Northwest Power Act does not Make a Distinction Between Base Rates and Adjustment Clauses.

BPA continues to make a distinction that it is only implementing an adjustment clause and not changing the base rates, therefore, the 7(b)(2) Rate Test is unnecessary.  SN-03-A-01 at 2.1-45.  Section 7(b)(2) of the Northwest Power Act does not make a distinction between "base rates" and "adjustment clauses."  Section 7(b)(2), in fact, does not even discuss "rates".  It provides that the "projected amounts" to be charged for firm power for BPA's requirements customers shall not exceed in total "an amount' equal to the power costs for general requirements customers assuming the factors set forth in the rate test.  16 U.S.C. § 839e(b)(2).  This requirement places a duty on the Administrator to compare total amounts of potential charges to total amounts of power costs.  The total amounts of potential charges includes the charges under the "base rates" and under any adjustment clauses.  

The JCG Initial Brief makes the distinction between base rates and adjustment clauses.  As discussed above, however, the JCG Initial Brief makes the distinction in regard to the 7(b)(2) Rate Test because BPA could not conduct a 7(b)(2) rate test at the time of establishing the CRACs because the necessary information was not available. Whereas the Rate Test was required, and was conducted, for the base rates.  BPA's reliance on that logic for implementing the SN CRAC and continuing the distinction between base rates and adjustment clauses is misguided. BPA now has the necessary information to conduct the Rate Test.

BPA claims that its Implementation Methodology supports its position.  Id.   The language in the Implementation Methodology offers no insight into the issues.  The language only makes general references to the term "rates."  BPA offers no evidence that when it developed the Implementation Methodology that it considered this issue and the term "rates" precludes charges collected under adjustment clauses.

BPA also claims it has discretion to interpret the Northwest Power Act, therefore, it's current interpretation is entitled to substantial deference.  Id. at 2.1-46.  BPA is getting the cart before the horse.  The issue that the Administrator is deciding now is whether BPA must conduct the 7(b)(2) Rate Test when BPA implements the SN CRAC.  BPA is only given substantial deference to its interpretation by the court after the Administrator has developed a final record which is up for judicial review.  We are not at that stage, yet.

BPA also claims it has a long standing and consistent legal interpretation.  Id. at 2.1-46.  BPA, however, has neither previously addressed the issue of whether it must conduct the 7(b)(2) Rate Test for implementing the SN CRAC nor directly addressed the issue of whether the 7(b)(2) Rate Test is necessary for implementing cost recovery adjustment clauses.   BPA's statements are unsupported.

IX.
BPA'S CONCLUSION THAT ITS DECISION TO TRIGGER THE SN CRAC WAS REASONABLE IS UNSUPPORTED AND ARBITRARY.


The Administrator has taken an interesting position regarding challenges to its decision to trigger the SN CRAC.  On the one hand, he claims " The trigger determination . . . must be evaluated based on documentation existing at the time the determination was made and cannot be decided in the SN-03 section 7(i) proceeding."  SN-03-A-01 at 3-4.  The Administrator acknowledges that the information that he relied upon in making the decision to trigger the SN CRAC is not part of this proceeding's evidentiary record.  SN-03-A-01 at 3-6.   


On the other hand, the Administrator claims that the "decision to trigger the SN CRAC process was eminently reasonable."  SN-03-A-01 at 3.17.  The Administrator's "eminently reasonable" decision rests on materials and the evidentiary record prepared in the 7(i) proceeding, which BPA claim contains none of the information that the Administrator used to make his decision to trigger the SN CRAC.  In the Administrator's own words:

"[T]he trigger determination does not occur in the current section 7(i) evidentiary hearing.  Instead, the trigger determination occurred prior to the section 7(i) evidentiary hearing.  The trigger determination is not based on the section 7(i) evidentiary record but rather is supported by documentation that exists at the time the determination was made.  This documentation fully supports the Administrator's determination.  Because the trigger determination precedes and is separate from the section 7(i) evidentiary hearing, BPA did not file the record for that separate determination in the section 7(i) evidentiary record."  

SN-03-A-01 at 3-5 and 6.


And yet, based on the evidentiary record for the 7(i) proceeding, which does not contain any of record for the decision to trigger the SN CRAC, the Administrator concludes his decision to trigger the SN CRAC was "eminently reasonable."  This conclusion is entirely arbitrary since it is not based on the record for the decision to trigger the SN CRAC. 


As argued in the GPU initial brief, all of BPA's statements in this proceeding that conclude the SN CRAC trigger decision was reasonable are unsupported because BPA has not included the record of the trigger decision in this evidentiary record.  GPU challenged statements by BPA staff that concluded the Administrator had properly triggered the SN CRAC.  GPU noted in its initial brief, those statements were unsupported since the evidentiary record did not contain the documents and information the Administrator relied upon to make the trigger decision.  SN-03-B-SG-01 at 6-8.


BPA claims that the decision to trigger the SN CRAC is merely a procedural decision.  SN-03-A-01 at 3-3.  BPA's position is not supported by the record.  BPA's decision to trigger the SN CRAC, in effect, has determined that BPA will implement the SN CRAC.  BPA claims that the financial conditions that led to BPA's decision to trigger the SN CRAC have changed so significantly that, now, BPA has the "likelihood of paying the treasury in full in FY2003 cost to 100 percent."  SN-03-A-01 at 2.7-8.  If the SN CRAC trigger decision is solely procedural, the basis for this proceeding is gone.  Yet, BPA proceeds with the rate making process.  BPA's decision to continue with the proceeding under its current financial conditions demonstrates that the decision to trigger the SN CRAC is not merely procedural; it is a substantive decision that determines BPA will implement the SN CRAC regardless of the fact that BPA has a 100 percent chance of paying Treasury in FY2003.

X.
BPA HAS NOT COMPLIED WITH NEPA

BPA claims that it is complying with the National Environmental Policy Act (NEPA) by conducting a separate process to address the potential environmental impacts from its rate decisions.  SN-03-A-01 at 2.1-65.  BPA also claims that the issue of NEPA compliance is beyond the scope of this proceeding.  Id.  

GPU submitted testimony and briefed the issue of BPA's lack of compliance with NEPA.  BPA has precluded GPU's testimony from the evidentiary record of this proceeding.  

GPU disagrees with the Administrator's decision that the issue of NEPA compliance is beyond the scope of this proceeding.  BPA made it an issue concerning this proceeding by including statements in its Federal Register Notice for this proceeding that BPA's proposed rates fall within the scope of BPA Business Plan EIS.  Also, the issue of whether the proposed rates fall within that EIS is relevant to the Administrator's decision regarding the development of the rates in this proceeding.  If the final rates are not within the scope of the proceeding, the Administrator would not be able to implement those rates until BPA has complied with NEPA requirements.  Given the short time frame for implementing the SN CRAC rate, the issue of NEPA compliance is critical to the outcome of the entire process.     

GPU does not waive any of the issues raised in its testimony or briefs.  GPU also re-iterates its claim that BPA has not complied with NEPA and BPA has not take a hard look at the potential effects of its decisions in this proceeding.  GPU reserves all of its rights to address its issues on appeal.

XI.
GPU TAKES EXEPTION TO THE ADMINISTRATOR'S DECISION TO PRECLUDE GPU'S TESTIMONY FROM THE EVIDENTIARY RECORD


The Administrator decided that the hearing officer correctly ruled to exclude GPU's testimony regarding BPA's NEPA compliance from the evidentiary record.  SN-03-A-01 at 3-29.  The hearing officer greatly relied on BPA's assertions in its motion to exclude GPU's testimony that BPA had initiated and was conducting an appropriate public process to address BPA's NEPA compliance.  

GPU take exception with those alleged facts and to the Administrator's decision that the hearing officer's decision was reasonable.  BPA had not started a public process prior to the 7(i) proceeding to address BPA's NEPA compliance in regard to the SN CRAC rates.  It also had not made any findings as alleged in the Federal Register Notice.  It continues to fail to comply with NEPA requirements to take a hard look at the potential impacts of its actions.

Additionally, the Northwest Power Act does  not allow the preclusion of information, testimony or positions advanced by Parties that respond to any materials provided by BPA or any other party.  GPU's testimony directly responded to BPA claims regarding NEPA compliance.  The testimony was excluded from the evidentiary record in violation of the Northwest Power Act.

XII.
BPA'S RECORD OF DECISION IS DEFICIENT IN THAT FAILS TO COMPLY WITH NORTHWEST POWER ACT AND APA EVIDENTIARY STANDARDS, AND VIOLATES PARTIES DUE PROCESS


Section 9(e)(2) of the Northwest Power Act requires the Administrator's decisions to be based on substantial evidence in the rulemaking record.  16 U.S.C. § 839f(e)(2).  The DROD demonstrates that the Administrator has fundamentally failed to meet this statutory requirement. 


For instance, the record does not support the Administrator's rate design decisions to adopt an 80 percent TPP and flatten rates over the balance of the rate period.  It does not support the Administrator's claim that the final rates will be 5 percent over 2003 rates.  

In fact, one cannot determine from the Administrator's draft record of decision the answer to the question "what is the level of the SN CRAC rate adjustment."  The Administrator claims that the overall rate adjustment is "about 5 percent above the total rate level for 2003."  SN-03-A-01 at 2.7-13.  That number, however, is developed from model runs that use the 80 percent TPP, which are not in the record developed by the parties to the rate proceeding.  The Administrator, therefore, has failed to provide substantial evidence to support his conclusion regarding the SN CRAC rate adjustment.

The Administrator's failure to provide the rate parties with the information, data and studies that support the Administrator's decisions in the record of decision also violates the parties due process rights.  The Administrator's failure precludes the parties from an adequate opportunity to review the information on which the Administrator's decision is made.  The failure also precludes the parties from adequate notice of the basis of the decision. The Administrator must correct these deficiencies before the final record of decision.

DATED this 20th day of June 2003.

GENERATING PUBLIC UTILITIES





/s/

__


Raymond S. Kindley
SCHWABE, WILLIAMSON & WYATT
1211 S.W. 5th Ave, Suites 1600-1900
Portland, OR 97204
(503) 222.9981
Fax: (503) 796.2900
rkindley@schwabe.com 
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