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Pursuant to Section 1010.13(d) of the Rules of Procedure Governing Rate Hearings and the Hearing Officer’s Order Establishing Schedule dated March 31, 2003, the Industrial Customers of Northwest Utilities (“ICNU”) and Alcoa Inc. (“Alcoa”) submit this Brief on Exceptions.

ARGUMENT
1.
BPA Improperly Triggered the SN CRAC


ICNU and Alcoa argued in their Initial Brief that the Bonneville Power Administration (“BPA”) did not meet the requirements to trigger the Safety Net (“SN”) Cost Recovery Adjustment Clause (“CRAC”) and should not increase rates in this proceeding.  Specifically, ICNU and Alcoa argued that BPA had not missed a U.S. Treasury (“Treasury”) payment and that BPA’s forecast of missing a future Treasury payment was inaccurate and failed to account for available funds from the Energy Northwest (“ENW”) refinancings.  The BPA draft Record of Decision (“Draft ROD”) incorrectly finds that: 1) the trigger determination cannot be reviewed in the section 7(i) hearing; and 2) the SN CRAC was properly triggered.  Draft ROD at 3-4, 3-17.



The Draft ROD found that the SN CRAC trigger determination cannot be reviewed in this proceeding because the determination was made in a phase of this rate case that is not governed by the strict procedural requirements of section 7(i).  Id. at 3-4.  This new interpretation is inconsistent with the Federal Register Notice initiating the section 7(i) hearing.  The Federal Register Notice specifically excluded numerous issues from review, but did not exclude the trigger determination.  Proposed SN CRAC Adjustment to 2002 Wholesale Power Rates, 68 Fed. Reg. 12048, 12051-52 (March 13, 2003).  Despite numerous motions to strike filed in this proceeding, no party requested that the Hearing Examiner strike testimony on this issue.  The Administrator should not ignore the testimony in the record on the issue of whether the SN CRAC was properly triggered.  The evidence establishes that the SN CRAC was improperly triggered; therefore, BPA should terminate this proceeding.



The Draft ROD concludes that the SN CRAC was properly triggered because: 1) early or advance Treasury payments in prior years do not reduce BPA’s current-year obligations; 2) it would have been imprudent to include the $315 million in ENW payments when making the trigger determination; and 3) the General Rate Schedule Provisions (“GRSPs”) allow BPA to treat the ENW payments differently from other sources of funds.  Draft ROD at 3-5 to 3-17.  BPA’s enabling statutes require the Treasury Secretary to “take into account amounts that the Administrator has repaid in advance of any repayment criteria in determining” whether BPA has missed a Treasury payment.  Federal Columbia River Transmission System Act, 16 U.S.C. § 838k(a).  The Draft ROD admits that “it is quite possible” that early or advance payments in prior years reduce current obligations, but that BPA will not make such an interpretation because there could be “political repercussions.”  Draft ROD at 3-8; SN‑03‑E‑BPA‑11 at 44, lines 2-3.  “Political repercussions” are an insufficient basis for BPA to violate its enabling statutes and refuse to recognize advance or early Treasury payments in calculating the appropriateness of triggering the SN CRAC. 



The Draft ROD finds that BPA should not have included the ENW payments when making the trigger determination because it would not have been consistent with prudent financial practice.  Draft ROD at 3-8.  The Administrator supports this conclusion with the findings that BPA had not acquired the ENW funds at the time the trigger determination was made and that including the ENW funds means that they would not be available for other purposes.  Id. at 3-8.  The majority of the ENW funds were reasonably foreseeable to occur.  SN-03-E-JC-01 at 15-18.  The majority of the ENW funds would also be available for other purposes because only part of the $315 million would have been needed to demonstrate a greater than 50% probability of BPA making the next scheduled Treasury payment.  Id.  More importantly, the Draft ROD admits that ENW funds are available to the Administrator, they “could potentially be used to avoid missing a scheduled Treasury payment,” but the Draft ROD refuses to include them in the trigger determination because they might be needed as a reserve of “last resort.”  Id. at 3-9 to 3-10.  Essentially, the Draft ROD concludes that the ENW payments should not be considered in the trigger determination because they might be needed to avoid missing a Treasury payment.  The final ROD should be modified to reflect the fact that BPA must consider its actual risk of failure to pay the Treasury and cannot withhold the ENW funds in making the trigger determination.



The Draft ROD also erroneously rejects the argument made by ICNU and Alcoa that a comparison of the language in the Financial Based (“FB”) CRAC and the SN CRAC demonstrates that BPA is required to include the ENW payments when making an SN CRAC trigger determination.  The Administrator does not disagree with ICNU and Alcoa that the FB CRAC contains language that authorizes BPA to ignore improvements in its actual net revenues caused by ENW payments.  Draft ROD at 3-11.  The SN CRAC does not contain similar language; however, the Draft ROD inappropriately reads new language into the SN CRAC GRSP that allows BPA to make hypothetical offsets to its actual Treasury payment when making the trigger determination. 

2.
BPA Failed to Perform the Required 7(b)(2) Rate Ceiling Test


In their Initial Brief, ICNU and Alcoa argued that BPA’s SN CRAC proposal is in violation of law because BPA has refused to perform the rate ceiling test required by section 7(b)(2) of the Northwest Power Act (“7(b)(2) rate test”).  Northwest Power Act, 16 U.S.C. § 839e(b)(2).  The Draft ROD incorrectly found that BPA does not need to perform a 7(b)(2) rate test in this proceeding because the test only applies when BPA sets rates and not when it implements adjustment clauses.  Draft ROD at 2.1-41.  The Administrator further found that the 7(b)(2) test applies only when BPA is establishing a new PF rate.  Id. at 2.1-44.  The Administrator should correct his earlier ruling in the final ROD because BPA’s conclusions produce absurd results and misconstrue the relevant legal authorities and factual evidence.



The conclusion that the 7(b)(2) test applies only to base rates and not adjustment clauses is contrary to the language of the Northwest Power Act.  The 7(b)(2) test was designed to ensure that the “power costs” and the “projected amounts to be charged for firm power” for preference customers did not exceed the amount they would pay if BPA had not been required to participate in power sales with non-preference customers.  Northwest Power Act, 16 U.S.C. § 839e(b)(2).  The Draft ROD incorrectly concludes that the terms “power costs” and “projected amounts to be charged for firm power” are synonymous with the term “base rates.”  Draft ROD at 2.1-45 to 2.1-46.  In addition, contrary to the conclusion in the Draft ROD, the fact that the Northwest Power Act does not refer to the terms “base rates” or “adjustment clauses” is evidence that Congress intended the 7(b)(2) test to apply to total power costs and not just “base rates.”



Despite BPA’s claim that the 7(b)(2) rate test does not apply when BPA establishes the charges or formulas in adjustment clauses, the Draft ROD admits that its own rules define the SN CRAC as a rate.  The Draft ROD explains in double speak that:

BPA agrees that the SN CRAC, as an adjustment clause, is a “rate” as defined in BPA’s hearing procedures.  . . . .  While an adjustment charge is treated as a “rate” for procedural purposes, from a substantive perspective, an adjustment clause is not a rate, but is a component of a rate. 

Draft ROD at 2.1-57.  Therefore, according to the Draft ROD, BPA can avoid the 7(b)(2) rate test as long as BPA characterizes the new rates as adjustment clauses.  This conclusion elevates form over substance in order to allow BPA to, at its convenience, eliminate an important statutory protection provided to preference customers.



The Draft ROD also erroneously concludes that BPA cannot perform a 7(b)(2) test because the section 7(i) hearing for the SN CRAC should be completed within 40 days.  Draft ROD at 2.1-49.  BPA cannot evade its statutory responsibilities by drafting a rate that prevents it from performing the 7(b)(2) test.  In addition, BPA cannot complain that it was unable to perform a 7(b)(2) test when it never attempted to perform the test and knew that it might trigger the SN CRAC nearly seven months before it filed its Initial Proposal.  ICNU/Alcoa Initial Brief at 24-27.  The Administrator should revise the Draft ROD and suspend this proceeding until the 7(b)(2) rate test has been performed.

3.
Customers Have Not Been Afforded the Due Process to Which They Are Entitled


In a section 7(i) hearing, rate case parties are entitled to develop a “full and complete record” and to be given “an adequate opportunity by the hearing officer to offer refutation or rebuttal of any material submitted by any other person or the Administrator.”  Northwest Power Act, 16 U.S.C. § 839e(i)(2).  BPA has withheld this right from the rate case parties.


BPA has not provided rate case parties with complete, current financial information.  Without this information, rate case parties cannot determine the effect or the reasonableness of certain BPA draft decisions.  For example, as discussed below, in determining the SN CRAC rate increase, BPA is required to balance its financial condition and its obligation to recover its costs against the economy, its customers’ financial condition, and its obligation to offer the lowest possible rates.  In order to make that balance, BPA initially adopted three financial standards for determining the SN CRAC rate increase.  In the Draft ROD, BPA has reevaluated this balance in light of its financial improvement and adopted a new financial standard based on an 80% Treasury Payment Probability (“TPP”).  BPA has not provided customers with the information it used to readjust its balance, i.e., complete financial information.  Thus, customers cannot evaluate whether the 80% TPP-only standard is appropriate to the facts.


BPA’s GRSPs have been provided for the first time in the Draft ROD.  There has been no opportunity for clarification, discovery, or cross-examination on these complex provisions.  Moreover, without BPA financial information, customers are unable to determine whether the threshold and caps are reasonable.  Neither has other basic information been included in the Draft ROD or the record.  For example, the Draft ROD does not provide any support for the claim that reserves at the end of the current rate period will be $354 million nor does the Draft ROD even specify the amount of the SN CRAC rate increase.


ICNU and Alcoa do not argue that draft final studies should have been available.  However, BPA has abandoned its past practice of making the input data into the final studies available at the hearing.  The section 7(i) process has been violated when data used by the Administrator in making policy decisions in the Draft ROD have not been disclosed to the parties.  Disclosing this data only in the final studies, when no further comment is possible, violates section 7(i) and the parties’ due process rights.

4.
BPA Failed to Properly Consider the Potential Impact of the SN CRAC Rate Increase on Utility Customers, End-Use Customers and the Regional Economy



ICNU and Alcoa argued that BPA’s SN CRAC proposal needlessly harms the economy and fails to consider the impact on utility and end-use customers.  ICNU/Alcoa Initial Brief at 14-16.  In addition, the vast majority of BPA’s utility and end-use customers requested that BPA modify the size, duration or timing of the SN CRAC rate increase in recognition of the poor regional economy.  Draft ROD at 2.1-27 to 2.1-32.  The Draft ROD finds that BPA has monitored the economic conditions of the Pacific Northwest and is concerned about the regional economy.  Id.  Despite this alleged “concern,” the Draft ROD rejects the customers’ requests and makes little effort to account for the impact the SN CRAC rate increase would have on its customers and the regional economy.  Instead of modifying or reducing the SN CRAC rate increase, the Administrator avoids responsibility for BPA’s role in the regional economy by inappropriately placing the burden on end-use customers to reduce “all other costs” to absorb BPA’s high power costs.  Id.  Thus, BPA concludes that if customers take extreme measures, such as significantly reducing their labor costs, then these customers should be able to “operate economically with higher power costs.”  Id. at 2.1-31.  The Administrator should revise the Draft ROD to acknowledge its impact on the Northwest economy by adopting additional cost reductions and liquidity tools and, if necessary, adopting a “tilted” or single-year SN CRAC rate increase.

5.
BPA’s Financial Standards Provide BPA with Excess Recovery 


ICNU and Alcoa argued that BPA’s financial standards for setting the SN CRAC adjustment are inconsistent with BPA’s GRSPs and enabling statutes because they allow BPA to recover more than it needs to make its remaining Treasury payments.  ICNU/Alcoa Initial Brief at 19-20.  ICNU and Alcoa requested that BPA’s financial standards be modified to focus on BPA’s actual current and future financial issues instead of recouping losses associated with BPA’s past financial problems.  Id.  BPA rejected the financial standards in its Initial Proposal, but adopted a new financial standard in the Draft ROD that continues to allow BPA to overcollect.  The Administrator should revise the Draft ROD to ensure that BPA does not raise any revenues in excess of what it needs to make its Treasury payments for the remainder of the rate period.



In its Initial Proposal, BPA chose not to rely on an 80% TPP and instead proposed three financial standards for setting the SN CRAC.  The three financial standards were: 1) a TPP of no less than 50% in each year; 2) a Treasury Repayment Probability (“TRP”) of at least 80%; and 3) net revenues over the fiscal year (“FY”) 2002-06 period of no less than zero.  Setting rates based on the 80% TPP would have recovered $1.95 billion while the three financial standards would ensure that BPA would not have recovered more than $920 million.  SN‑03‑E‑CC‑01 at 11-12.  BPA proposed this standard in recognition of the troubled Northwest economy.  Specifically, BPA concluded that the rate increase required by a TPP-only standard in the 80-88% range was not sustainable in the current economy.  BPA’s original decision not to adopt an 80% TPP was the only significant instance in BPA’s Initial Proposal where BPA claimed that the size, time period or timing of the SN CRAC rate increase was changed to reduce the impact upon the regional economy.



Both the 80% TPP standard and the three financial standards would allow BPA to recover amounts in excess of what it needs to make its Treasury payments over the remainder of the rate period.  The Coalition Customers’ direct testimony pointed out that the 80% TPP “would have produced an embarrassment of riches to BPA” and the three financial standards allow BPA to “collect almost $600 million more from its customers than its net revenues loss in the same period.”  SN‑03‑E‑CC‑01 at 12, 8.  The three financial standards would have resulted in BPA having $348 million in net revenues at the end of the current rate period, far more than it needed to make its remaining Treasury payments.  Id.; Draft ROD at 2.8-18.  In their Initial Brief, ICNU and Alcoa argued that BPA could remedy the overcollection problem by eliminating the zero net revenue loss over the rate period standard while maintaining a 50% TPP and 80% TRP.  ICNU/Alcoa Initial Brief at 19-20.



The Draft ROD adopts an 80% TPP financial standard because BPA claims that the three financial standards are no longer necessary.  Draft ROD at 2.7-13.  This is a factual issue raised for the first time in the Draft ROD and BPA does not support its conclusion with evidence in the record.  BPA claims that the 80% TPP standard will result in $354 million in reserves at the end of the rate period, or even higher ending reserves than under the three financial standards.  Draft ROD at 2.8-18.  However, the Draft ROD fails to explain why BPA should burden ratepayers with large rate increases in order to recover ending reserves that exceed the amount needed to repay Treasury.  Therefore, the Administrator should revise the Draft ROD to ensure that BPA does not overcollect and end the rate period with excessive ending reserves.

6.
BPA Should Recognize the Improvement in its Financial Condition in FY 2004 Rather than Delaying Recognition of this Improvement until FY 2005-06.


BPA’s financial condition has improved and it “will make the FY 2003 Treasury payments on time and in full.”  Draft ROD at 2.7-14.  In contrast, the Northwest economy has not improved.  For this reason, ICNU and Alcoa, along with many other customers, urged BPA to “tilt” the SN CRAC increase forward over the FY 2004-06 period, if it could not eliminate the SN CRAC rate increase in FY 2004.  Specifically, BPA should reduce the FY 2004 increase as a result of recognizing BPA’s current financial improvement.  This tilt would provide an opportunity for the Northwest economy to recover, rather than imposing a further power rate increase that would hamper economic improvement.


BPA rejected the customers’ request; the Draft ROD states that BPA “will adopt a rate design that flattens the SN CRAC adjustment over the balance of the rate period.”  Draft ROD at 2.7-24.  BPA’s rationale is that its new 80% TPP-only financial standard is more sensitive to the timing of revenue collection than the initially proposed three financial standards and, thus, a forward tilt would require a higher overall SN CRAC rate increase.  Id.  


As noted above, BPA now adopts a TPP-only standard because its financial condition has improved.  Draft ROD at 2.7-6 to 2.7-14.  The Draft ROD concludes that “it is now possible to achieve a much higher TPP at a much lower [SN CRAC] rate than at the time of the initial proposal.”  Id. at 2.7-13.  The three financial standards BPA previously supported were designed to provide relief to the Northwest economy.  Despite the lack of improvement in the regional economy, BPA has changed the balance and adopted an 80% TPP standard that favors BPA more heavily.  The new standard appears to retain more of the benefits of BPA’s improved financial condition for BPA than to its utility and end-use customers.  It is inappropriate for BPA to use the new 80% TPP-only standard as the primary justification for rejecting BPA’s utility and end-use customers’ request to tilt the SN CRAC rate increase. 

7.
BPA’s Financial Situation is Largely Self-Created



In their Initial Brief, ICNU and Alcoa pointed out that BPA’s financial problems are largely self-created and are the result of BPA’s spending over the levels attained in its May 2000 and June 2001 rates.  ICNU/Alcoa Initial Brief at 5-9.  ICNU and Alcoa urged the Administrator to recognize the role BPA has played in its current financial condition and adopt a final SN CRAC proposal that implements aggressive spending caps and cost reductions.  Id. at 8‑9.


The Draft ROD refuses to acknowledge the role that BPA has played in its current financial condition.  First, the Draft ROD relieves BPA of any responsibility for spending increases by stating that its increased costs resulted from factors that were not contemplated by BPA in May 2000.  Draft ROD at 2.1-5.  This conclusion is erroneous because much of BPA’s “controllable” cost increases were foreseeable and BPA should have either included these costs in rates or not incurred them.  ICNU/Alcoa Initial Brief at 7.  For example, BPA has not provided a coherent explanation for why many of the increased costs could not be predicted in June 2001, including costs associated with the functional split between power and transmission operations, hydro maintenance, and staffing of the Northwest Regional Transmission Organization.  Instead of taking responsibility for spending in excess of the rates, the Draft ROD inappropriately distances itself from its rates by repeatedly characterizing them as “aggressive cost targets” and stating that there were substantial risks that BPA would exceed its budget.  Draft ROD at 2.1-4.   



The Draft ROD incorrectly finds that BPA took steps to achieve the cost reductions recommended by the Cost Review and that it responded in a timely manner to its financial problems.  Id. at 2.1-6 to 2.1-7.  Regardless of when BPA initiated its cost reduction efforts, those efforts were insufficient to stem the dramatic cost increases in 2001 and 2002, and have failed to bring current and forecasted costs back down to the levels in current rates.  ICNU/Alcoa Initial Brief at 7.  The inadequacy of BPA’s cost reduction efforts is demonstrated by the fact the Draft ROD trumpets BPA’s cost reduction goal as, not to reduce its costs to the levels in rates, but to reduce its costs to within 1% of its already high 2001 actual costs.  Draft ROD at 2.1-9.  

8.
It is Inappropriate For BPA to Collect Controllable or Foreseeable Costs Through the SN CRAC



ICNU and Alcoa argued in their Initial Brief that the SN CRAC was designed to recover only extraordinary costs, and that it is inappropriate to use the SN CRAC to recover controllable and/or foreseeable cost increases.  ICNU/Alcoa Initial Brief at 4-5.  The Draft ROD agrees with ICNU and Alcoa that the SN CRAC was intended to be a “tool of last resort,” but incorrectly finds that cost recovery is not limited to extraordinary or catastrophic events.  Draft ROD at 2.1-10.  The Draft ROD also fails to recognize that the cost increases that are driving the SN CRAC rate increase should not have been incurred or should have been recovered through the capped FB CRAC.  ICNU/Alcoa Initial Brief at 4-5.  In addition, regardless of whether there are hard limitations on the types of costs the SN CRAC can recover, the Draft ROD should be revised to reflect the fact that the SN CRAC was not intended as a tool to allow BPA to recover costs related to speculation in the energy markets or its failure to manage controllable costs.  Id. at 5.

9.
The Final ROD Should Not Increase Rates Before BPA Makes Additional Cost Cuts to Reduce Costs to the Levels in its May 2000 and June 2001 Rates



ICNU and Alcoa argued in their Initial Brief that BPA’s cost reduction estimates are too conservative and BPA should include all reasonably achievable cost reductions and/or revenue increases in its final SN CRAC calculation.  ICNU/Alcoa Initial Brief at 12.  ICNU and Alcoa also argued in their Initial Brief that BPA must reduce costs to the levels contained in its May 2000 and June 2001 rates before considering rate increases.  Id. at 8.  ICNU and Alcoa explained that BPA’s spending increase had been exacerbated by its high starting reserves and reliance on automatic adjustment clauses.  Id.  ICNU and Alcoa pointed out that BPA’s response to its current financial problems dramatically differs from its actions in the mid-1990s, and that BPA can reduce its need for a rate increase by reducing costs and refusing to rely upon open-ended automatic adjustment clauses and re-building high reserves.  Id.  



The Draft ROD accepts a few of the cost reductions proposed by the Joint Customers, but rejects the majority because of concerns that the cost reductions: 1) were uncertain; 2) had not been modeled; 3) were not yet “in hand;” and 4) did not need to be included in the final study because the variable and contingent SN CRAC will re-set rates.   Draft ROD at 2.1-14 to 2.1-18.  The majority of the cost reductions are reasonably achievable and BPA’s concerns are not a legitimate basis for declining to implement them.  In addition, it is inappropriate to rely upon the variable and contingent components of the SN CRAC to capture these savings because BPA’s ability to automatically recover costs reduces its incentive to make cost reductions.  Finally, it is inappropriate for BPA to increase customers’ base rates by approximately 15% when it refuses to make achievable, prudent cost reductions.



The Draft ROD also refuses to reduce costs to the levels described in BPA’s current rates before increasing rates through the SN CRAC.  Draft ROD at 2.1-18.  The Administrator found that BPA must recover its total system costs regardless of whether its costs exceed the levels in its current rates.  Id.  The Draft ROD also finds that the current CRACs were not designed to create an incentive to relax cost controls and distinguishes BPA’s current cost reduction efforts from the efforts made in the mid-1990s.  Id. at 2.1-17.  These findings misconstrue ICNU and Alcoa’s arguments.  The Draft ROD fails to recognize that the primary reason BPA’s mid-1990s cost reduction efforts were more successful was that BPA did not have take-or-pay contracts or automatic adjustment clauses.  ICNU/Alcoa Initial Brief at 8.  ICNU and Alcoa did not argue that BPA’s automatic adjustment clauses were intended to provide a disincentive to control costs, but that their practical effect has harmed BPA’s cost control efforts and insulated it from the consequences of over-spending.  Id.  The Draft ROD continues to rely upon mechanisms that do not provide appropriate incentives for BPA to reduce costs.  

10.
BPA Should Use Additional Financial Liquidity Tools to Lower Rates



ICNU and Alcoa argued that the SN CRAC rate increase is unnecessary because BPA can prudently rely upon additional financial liquidity and cash tools to reduce or eliminate the SN CRAC rate increase.  ICNU/Alcoa Initial Brief at 17-18, 23.  ICNU and Alcoa specifically recommended that BPA use its short term Treasury note in conjunction with the ENW funds available in FY 2003, but encouraged BPA to use other financial liquidity tools if they were more prudent.  Id.  In addition, all of BPA’s utility customers and end-use customers have made similar arguments that BPA should use additional cash or financial tools to mitigate or eliminate the SN CRAC rate increase.  Draft ROD at 2.1-18 to 2.1-19; Investor-Owned Utilities Group Initial Brief at 4.



The Draft ROD incorrectly finds that, despite BPA’s improved financial condition, an approximate 15% SN CRAC rate increase is still needed to address BPA’s financial condition in the remainder of the current rate period.  Draft ROD at 2.7-24 to 2.7-25.  The Draft ROD acknowledges that it could use additional financial liquidity tools to lower rates, but refuses to do so because their use: 1) would make the tools unavailable for other purposes; 2) could jeopardize the debt optimization plan; 3) could harm the ratings on BPA-backed bonds; 4) could increase costs in the future; and 5) is unnecessary because the proposed rate increase has already been reduced.  Draft ROD at 2.1-21 to 2.1-23.  



BPA’s rationales are contrary to evidence in this proceeding that demonstrates that it would be prudent for BPA to use more of its financial liquidity tools to reduce the SN CRAC rate increase.  ICNU and Alcoa did not request that BPA use all of its financial tools, but only a limited amount that would leave BPA with the option to use the majority of them for other purposes.  ICNU/Alcoa Initial Brief at 17-18.  Contrary to the Administrator’s finding, the SN CRAC rate increase in the Draft ROD has not been sufficiently reduced and is still an approximate 15% increase over BPA’s base rates.  BPA’s utility and end-use customers, including ICNU and Alcoa, are willing to risk potential cost increases related to the use of the financial liquidity tools in order to reduce or eliminate an SN CRAC rate increase.

11.
BPA Should Not Implement a Multi-Year SN CRAC Rate Increase 



ICNU and Alcoa argued that, if the SN CRAC rate increase could not be eliminated, then the SN CRAC should be a single-year rather than multi-year rate adjustment.  ICNU/Alcoa Initial Brief at 20-24.  The vast majority of BPA’s utility customers and end-use customers made similar requests.  Draft ROD at 2.7-1; Public Power Council/Idaho Energy Authority Initial Brief at 10.  



The Draft ROD ignores the requests of its utility and end-use customers and refuses to adopt a single-year SN CRAC rate increase.  Draft ROD at 2.7-2.  This decision was based on an erroneous finding that a single-year SN CRAC would require a very large rate increase because it would need to collect BPA’s five-year net revenue problem in one year.  Id.  The Draft ROD also fails to properly recognize that the SN CRAC was intended to be only a temporary rate adjustment and that a multi-year adjustment will reduce BPA’s incentive to control costs.  ICNU/Alcoa Initial Brief at 8, 12.  The Draft ROD also overestimates BPA’s net revenue problem and fails to acknowledge that BPA is not facing a significant revenue shortfall in FY 2004 and has sufficient tools to address its revenue issues in the last years of the rate period.  Id. at 23-24.

12.
It is Arbitrary and Capricious for BPA to Decrement Loads in the Aurora Model by 2,500 MWs

In their Initial Brief, ICNU and Alcoa argued that BPA’s decision to reduce loads in the Aurora model by 2,500 MWs in calculating revenues from secondary energy sales was arbitrary and capricious because: 1) the model already accounts for year-to-year hydro variability; 2) BPA used a different “adjustment” in the May 2000 ROD; and 3) BPA stated that it may use a different “adjustment” in the future.  ICNU/Alcoa Initial Brief at 10.  The lower loads produce lower prices and secondary revenues for BPA and, thus, contribute to a higher SN CRAC rate increase.


BPA’s response is that “uncritically accepting the output of tools like AURORA undermines the value of seasoned professional judgment and ignores the uncertainty surrounding estimates of secondary revenues.”  Draft ROD at 2.4-8.  The model accounts for year-to year hydro availability and then uses random games to produce average expected secondary revenues.  BPA assumes that it can do better than this standard modeling practice and that it can anticipate market participants’ responses to varying water years.  In short, BPA’s rationale is that the model does not produce the prices that it expects from the market based on its experience.  The Draft ROD finds that the 2,500 MW adjustment is a “reasonable proxy” for the reduction in prices that BPA can expect in a bilateral market. 



BPA’s rationale is so broad that it would allow BPA to adopt any adjustment.  In fact, BPA’s “seasoned professional judgment” produced a different adjustment in the May 2000 ROD, and BPA admits that it may produce yet another different adjustment next time.  Draft ROD at 2.4-8.  The Draft ROD amounts to an assertion that its “seasoned professional judgment” cannot be questioned.  Id.  It is worth remembering that BPA’s “seasoned professional judgment” did not foresee the price increases in 2000-01 or the price decreases in 2001-02 and this failure, in conjunction with other BPA actions, is a significant contributor to BPA’s financial problems. 

CONCLUSION


BPA’s Draft ROD fails to adequately and accurately address the legal, policy and evidentiary issues raised in the Initial Brief of ICNU and Alcoa.  BPA should dismiss this proceeding because the SN CRAC was improperly triggered.  If the Administrator does not withdraw this proceeding, then BPA should hold the proceeding in abeyance until parties have been provided with a full and complete proposal, and BPA conducts a 7(b)(2) rate test.  In addition, any final proposal should: 1) acknowledge that the SN CRAC was intended to recover only extraordinary costs; 2) recognize that BPA’s financial condition has improved to the point that it has a high probability of making its FY 2004 Treasury payment; 3) aggressively reduce costs to the levels in May 2000 rates and rely upon prudent financial options and liquidity tools to cover any shortfalls for FY 2005-06; 4) not decrement loads in the Aurora model; and 5) recognize that BPA’s financial problems are largely self-created.  Finally, any SN CRAC rate increase should: 1) not recover more revenues than BPA needs to make its Treasury payments; 2) reject a multi-year SN CRAC rate increase; and/or 3) “tilt” the SN CRAC rate to avoid an SN CRAC rate increase in FY 2004.
WHEREFORE, for the reasons discussed above, ICNU and Alcoa respectfully request that the Administrator revise the Draft ROD to address these issues.
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