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I.
INTRODUCTION.

This proceeding is brought pursuant to Section 7(i) of the Pacific Northwest Electric Power Planning and Conservation Act, 16 U.S.C. § 839e(i).   Northwest Requirements Utilities (NRU) submits this Brief on Exceptions pursuant to the Procedures Governing Bonneville Power Administration Rate Hearings, 51 Fed. Reg. 7611 (1986) and the Special Rules of Practice to Govern These Proceedings (Special Rules) issued on March 31, 2003 (SN-03-O-01).

II. EXCEPTIONS.


Exception #1:  For the reasons that follow, NRU takes strong exception to the following proposed decision in the Draft Record of Decision (Draft ROD):  “BPA will adopt a rate design that flattens the SN CRAC adjustment over the balance of the rate period.” SN-03-A-01 (hereafter, Draft ROD), Page 2.7-24.  


A.
BPA’s Customers are United Against a Flat SN CRAC Adjustment.  
BPA’s customers are united in their belief that any SN CRAC should recognize financial improvements of FY 03 in the FY 04 rates.  In the Draft ROD, BPA cites testimony from NRU, WPAG, and ICNU/ALCOA stating that the Agency should “concentrate benefits from any improved conditions in FY 2003 on the FY 2004 rates.”  Draft ROD, p. 2.7-23.  The Generating Public Utilities, the PNGC Group, and the Investor Owned Utilities Group made similar arguments in support of crediting improved FY 2003 conditions to FY 2004 rates.


In light of the unanimity of support among customers for a “tilted” SN CRAC rate, if any, BPA should honor this preference, particularly if the Agency and its customers will not suffer material harm from a tilted rate design when compared to the benefits of such a design.  The record does not support, and BPA has not demonstrated in either its direct or rebuttal cases or the Draft ROD, why a flat rate is preferable to a tilted rate over the FY 2004 – 2006 period.  Moreover, BPA has not publicly disclosed the technical and financial information that supports its flat rate design.  BPA has simply failed to make a case for its flat rate design, and the record is therefore devoid of support for the Agency’s decision.  NRU can only conclude that the Agency has an aversion, due either to convenience or policy, to a rate structure that allows rates to decline and then increase as necessary in subsequent years.


Indeed, BPA seems to be saying that allowing total effective rates to fall from one fiscal year to the next would make it too difficult or troubling to adjust rates in subsequent years, even though this would be accomplished through the  use of a mechanical GRSP process not involving another 7(i) proceeding.  In other words, BPA seems to prefer a flat SN CRAC that would charge Northwest consumers more than is necessary in FY 2004 because it would keep rates relatively stable and be more administratively convenient to the Agency.  There is no other reason articulated in the Draft ROD for rejecting a tilted SN CRAC methodology or even to trigger an SN CRAC of any level in FY 04.


The Agency should have no aversion to variable rate levels.  Variable rate levels are entirely consistent with the intent of CRAC mechanisms because these mechanisms were conceived to be temporary solutions to temporary problems that may not recur from year to year.  And, as BPA’s customers have demonstrated in their testimony in this docket, variable rates are in the best short and long term financial interests of the Agency’s wholesale customers.  

B.
BPA is Not Recognizing the Fragile Health of the Northwest Economy 


The status of the Northwest economy remains dire, with Oregon continuing to have the highest and Washington the second highest unemployment rates in the nation.  NRU and other Parties have testified to this and provided examples of Northwest businesses that are on the edge of being unable to compete nationally and internationally.  Northwest industries do not have the luxury of passing on higher operating costs, and for many of them electricity is a significant cost of production.  BPA recognizes this testimony in the Draft ROD, but appears to believe that mere acknowledgment of the testimony is adequate consideration of the problems faced by Northwest industry.  Draft ROD, p. 2.1-31.  It is not.  To the extent there are opportunities to lower FY 04 rates due to the anticipated reductions in the Load Based CRAC or possibly in the Financial Based CRAC, these reductions need to be implemented separately and on schedule, as contemplated in the GRSPs.  This is the single best thing BPA could do to help stimulate the regional economy.


C.
BPA’s Financial Situation Has Improved Dramatically


BPA’s financial situation has improved dramatically.  The Agency’s FY 2003 Treasury Payment is virtually certain, and the FY 2004 payment probability is already assumed to be 94% or higher.  In the initial SN CRAC proposal BPA stated that its net revenue loss for FY 2002 to FY 2006 is $920 million.  This included an actual loss of $390 million in FY 2002, an estimated loss of $191 in FY 2003, and a further estimated loss of $339 in FY 2004-2006.  SN-03-E-BPA-11F.  Admittedly FY 2002 was not a good year for BPA.  However, the prognosis for FY 2003 is substantially better than BPA projected at the time of the SN CRAC initial proposal.  


In the First Quarter Financial Review (February 2003) BPA projected ending year-end reserves after payment to the Treasury of $100 to $200 million.  However, in the Second Quarter Financial Review (May 2003) BPA revised the year end projection of reserves to $260 million.  Given the improvement in water conditions to 85% of normal, and Mid-Columbia energy prices remaining in the mid-30 mills range, compared to 9 mills in June 2002, NRU expects the Third Quarter Financial Review projected ending reserves to be much higher than $260 million.  In other words, BPA will not suffer a $191 million loss in FY 2003, but in all likelihood will experience a revenue gain.


In light of these circumstances it is difficult for BPA to make any case for (or for customers to understand the need to collect) an SN CRAC in FY 2004.  The only possible answer is that the Agency wants to be extra conservative and collect funds to apply to potential risks in FY 2005 – 2006 that have not materialized and are contrary to current market conditions.  In isolation this will boost the Agency’s reserves, but it will pull money out of the economy at the wrong time.


D.
The Solutions for a Multi-Year Problem Can Vary

The magnitude of BPA’s remaining post-FY 2004 financial problem is not large enough to warrant a flat “peanut buttered” rate increase solution for each of the three remaining years of the rate period.  This is particularly true since there may be a settlement of issues related to IOU benefits.  BPA is proposing a 15% on average SN CRAC for FY 2004 – 2006.  Draft ROD, p. 2.1-2.  Assuming an SN CRAC generates about $11.6 million per 1.0% increase in power rates (SN-03-E-BPA-01, p. 7-16, lines 6 and 13), then it would appear (prior to any subsequent adjustments) that BPA’s SN CRAC provides an additional $517.5 million over three years.  If a settlement of IOU litigation resulted in the SN CRAC being cut in half, then the remaining dollars required to be collected would amount to $258.8 million in total, or $86.3 million per year.  If the SN CRAC were eliminated in FY 2004, and BPA recovered the same amount of money, then $129.4 million per year would be needed in FY 2005 and FY 2006.


In this scenario the issues become the acceptability of the increase to the customers and the wear and tear on BPA of the mechanical GRSP process to increase rates (if needed) by about $129.4 million annually for the FY 2005-2006 period.  For purposes of comparison, NRU would use the example of BPA imposing a Financial Based CRAC for FY 2003.  The FB CRAC was a 10.03% increase in base rates of 22.3 mills, and was projected to recover $97 million.  BPA was able to do that in a relatively orderly administrative regional process.  The amount of money recovered was 75% ($97 million/$129 million) of what the increase would be between FY 2004 with no SN CRAC and the SN CRAC required for FY 2005 – 2006, using the assumptions described above.  


It is also important to note that, as set forth in the draft GRSPs, there is an opportunity for BPA to reduce the size of the SN CRAC in FY 2004-2006 as a result of forecasted budget reductions that occur prior to August 2003 for BPA internal operations, Columbia Generating Station, Corps of Engineers, Bureau of Reclamation and the BPA Fish and Wildlife Program.  If all agencies are aggressive with regard to cost controls, any step up in rates from a tilted SN CRAC could be less dramatic than described in NRU’s example and should be more manageable for the region given the starting position of FY 2004 rates.


In sum, the regional economic benefits of a tilted SN CRAC, including a first year adjustment of zero, does not create an unbearably large financial hurdle if mechanical or automatic adjustments are necessary in FY 2005 – 2006.


E.
Hydro Adjustments in FY 2003 Should Not be Spread 


When BPA initially identified a $920 million financial problem, the Agency attributed $200 million of the problem to “Expected FY03 Hydro Conditions” and $550 million to the “Reduction in Hydro Supply in FY04 Due to Below-Average Hydro Conditions in FY03 and Reduction in Secondary Revenue Forecast for FY04-06.” (Handout from BPA customer workshop, March 7, 2003)  In essence, a large majority of the Agency’s remaining financial problem, as portrayed by BPA, was associated with potential changes in hydro and market conditions.  The “March Miracle” has improved the Agency’s financial situation from a conservative estimate of $50 - $60 million in FY 2003 (Transcript at 43) to customer estimates of $100 million or more.  BPA’s Paul Norman reported to the Public Power Council that FY 2003 has been the best year ever for the Agency marketing surplus power, even with the Slice of the System product in place.  
BPA’s only argument for spreading FY 2003 additional revenues over a three year period is that it faces a “chronic as opposed to an episodic financial problem.”  Draft ROD, p. 2.7-24.  We disagree with this premise, and assert that it is factually incorrect.  It is equivalent to arguing that the “March Miracle” did not occur, and that the Agency’s current financial health for FY 2003 has not improved dramatically as discussed above.  Similar or even improved circumstances could unfold for FY 2005 or FY 2006.  Instead of going from 70% to 85% of average annual water volume, conditions may be such that the figure is higher and markets better.  NRU acknowledges that the Agency would be taking some degree of risk, but that strategy has proven successful to date from the consumers’ perspective because the Agency has not prematurely imposed CRACs that were not necessary to preserve BPA’s basic financial health.  Going forward BPA will have an SN CRAC available and ready if needed in FY 2005-2006.


While the Agency continues to have concerns regarding hydro and marketing assumptions for the FY 2004 – 2006 period, we are hopeful that positive trends will continue, including a reconsideration of the summer spill issue and other aspects of the flow augmentation program.  Revenues based on hydro generation availability in future years could be higher.  This potential cushion for the future supports crediting the improved financial conditions occurring in FY 2003 to FY 2004, rather than spreading them over the rest of the rate period.


F.
BPA’s Argument that Tilted SN CRAC Would Require More Overall Revenue is Unsubstantiated

BPA proposes dropping the three financial standards and moving to a newly introduced TPP only standard of 80% for three years.  Draft ROD, p, 2.1-3.   In the context of a tilted SN CRAC, the Agency asserts that “[r]evenues collected earlier in the rate period go further to increasing the TPP than revenues that occur later during the rate period.  Therefore, the SN CRAC would need to collect more revenue overall if rates were shaped in a tilt.” Draft ROD, p. 2.7-24.  While this statement is true in isolation, it is immaterial unless it is somehow quantified and the results are significant.  Unfortunately, the newly arriving 80% TPP standard is one that NRU has not had an opportunity to examine.  Moreover, BPA has not provided any tool kit runs that would assist us in understanding whether the difference in overall revenue collection between the two approaches has any significance.  NRU does not think that it does, particularly in the context of the advantages to customers of a tilted SN CRAC.


G.
A Flat Three-year SN CRAC Combined With an 80% TPP Likely Produces Excessive Reserves.


BPA states that on an expected value basis, ending reserves will total $354 million. Draft ROD, p. 2.8-18.  Lacking tool kit runs, it is impossible to know whether this calculation is correct or would result in a higher number.  In contrast, NRU has stated in its direct testimony that the ending reserve levels could be set at a much lower level, in the range of $150 - $200 million.  BPA’s decision may result in the Agency simply over collecting reserves on a planning basis.  As an alternative, a tilted SN CRAC with an opportunity in the GRSPs for review of future costs allows dollars to stay with customers until and unless BPA needs them to cover costs.  Over-collection from customers increases BPA’s rate period ending reserves, but customers cannot afford this given the condition of the regional economy. 


H.
Alternative Financial Management Tools Remain Available

BPA has cash tools that could be used during the rate period. See, SN-03-0-20, Appendix A, List of Liquidity Tools.  NRU participated actively in extensive workshops with BPA staff to explore these options.  Given the limited information and need for additional work, we are not proposing these tools either wholly or partially in lieu of the proposed SN CRAC, or as a direct means to lower the size of any SN CRAC identified at this point in time.  However, with a tilted SN CRAC, the Agency will have sufficient time to analyze some of the recently identified tools and potentially use them if necessary to increase reserve levels in FY 2005 – 2006.  These tools do provide options for BPA to help manage the size of any SN CRAC that may be needed for FY 2005-2006.


I.
Recommended Final Decision

NRU recommends that BPA adopt a tilted rate design for the Safety Net CRAC such that improved conditions in FY 2003 benefit FY 2004 rates to the extent possible, rather than being distributed flatly over the three year FY 2004 – 2006 period.  BPA simply has not made a factual case to demonstrate that it has a “chronic” financial problem, and its policy arguments to proceed with a flat SN CRAC are not compelling.  We recommend the tilted SN CRAC with the expectation that the SN CRAC could be 0% in FY 2004 and BPA could proceed administratively, pursuant to the final GRSPs, with a higher SN CRAC in FY 2005 and 2006 if one is needed.  Future adjustments could be made mechanically and without the need for another regional 7(i) process.  This creates a greater opportunity for BPA and its customer base to work collaboratively, and for the Agency to serve as an immediate catalyst for economic recovery rather than as a central depository of the region’s limited financial resources.  BPA needs to demonstrate the courage to fully recognize improved financial conditions, to allow rates to fall with the decline in the Load Based CRAC, and to use a contingent SN CRAC if needed in FY 2005-2006.  Simply hoping that the region will accept a flat multi-year SN CRAC rate increase because it is smaller than the Agency’s original projections, or because the LB CRAC is declining, is the wrong choice.


Exception #2:
 For the reasons that follow, NRU takes exception to the following proposed decision in the Draft ROD:  “Given improvements in BPA’s financial condition, maintaining the three financial standards for the SN CRAC no longer strikes the necessary balance between the BPA’s financial health and the regional economy.  Instead of the three financial standards, BPA’s is adopting a three year TPP standard of 80 percent.”  Draft ROD, p. 2.7-14.  NRU takes exception to the proposal of the new 80 percent TPP standard.


A.
NRU is Unable to Know the Financial Consequences of the New Standard.


NRU objects to the Agency’s new “80 percent TPP” standard for the simple and straightforward reason that we do not know the implications of this new standard.  Moreover, NRU and other Parties cannot know its implications.  Throughout this proceeding we have had access to the studies and computer models that support BPA’s financial criteria.  In the case of an 80% TPP however, we were not given the supporting studies or computer models to evaluate the adoption of the new criteria despite having requested them.  Thus NRU has no basis on which to comment on its appropriateness.  All NRU can do is take exception to the result of adopting this criterion.


As noted in NRU’s Exception #1, adoption of this criterion will lead to an unsubstantiated 5% SN CRAC rate increase as proposed in the Draft ROD, lasting too long, for the period 2004 to 2006.  This is occurring at a time of a continued weak economy, a fact which BPA has acknowledged.  Draft ROD, p. 2.1-31.   In addition, as noted in the Draft ROD, “given BPA’s substantive statutory obligation to establish rates to recover its costs, direction was given to staff that the rate design should mitigate the level of any rate increase, to the extent possible because BPA is concerned about the impact of any rate increase on the economy of the Pacific Northwest.”  Draft ROD, p. 2.1-31 (quoting Keep, et al., SN‑03‑E‑BPA‑04, at 13).  The extent to which BPA is concerned about the impact of “any rate increase on the economy of the Pacific Northwest” should be reflected in BPA’s willingness to propose financial criteria that aid the economy while preserving BPA’s financial health over the long term.  We are simply not in a position to evaluate whether BPA has accomplished this given the lack of available data.  


While there is no record evidence to support BPA’s assertion that the 80% TPP is necessary to preserve BPA’s finances, we do note that as a result of this criterion BPA states that it will have $354 million in reserves at the end of FY 2006.  Draft ROD, p. 2.8-18.  BPA’s proposed reserves level is excessive; NRU supports a reserve level of $150 to $200 million at the end of this rate period.  SN-03-E-NR-01, p. 17.  We recommend the lower reserve level even if it reduces the 80% TPP to a lower percentage result.  However, NRU does not have the toolkit model needed to make the model runs necessary to identify what that number might be.  By reducing the level of reserve generation by $50 million per year, BPA can reduce the 15% SN CRAC, as proposed by the Agency, to 10 to 11 percent.  Given the state of the economy BPA should adopt an SN CRAC consistent with NRU’s recommendation in Exception #1.  With a tilted SN CRAC, there would likely be a zero SN CRAC in FY 2004 and a reduction in the size of the SN CRAC by more than 4 to 5% in FY 2005 and 2006.


In sum, NRU must take exception to the Administrator’s decision to adopt an 80% TPP for 2004, 2005 and 2006.  The agency did not provide GRSPs reflecting its new SN CRAC proposals until as late in the process as the issuance of the Draft ROD and compounded this error by failing to provide the studies and documentation supporting the 80% TPP proposal.  As a result we are unable to understand the financial implications of the agency’s decision for NRU members and are precluded from effectively refuting the agency’s material.  These are serious procedural flaws that violate traditional constitutional concepts of procedural due process generally and the procedural due process requirements of §7(i)(2)(A) of the Northwest Power Act specifically.  Section 7(i) requires BPA to afford any person “an adequate opportunity […] to offer refutation or rebuttal of any material submitted by any other person or the Administrator[.]”  16 U.S.C. § 839e(i)(2)(A) (emphasis added).  This opportunity has not been afforded BPA’s customers in this proceeding.


The Administrator can correct these procedural failures by taking the opportunity provided in §7(i)(4) of the Northwest Power Act to “conduct additional hearings in accordance with [§7(i)]”  16 U.S.C. § 839e(i)(4).  This would not require the Agency to republish its SN CRAC proposal in the Federal Register and begin the SN CRAC proceeding anew.  The Administrator can, however, temporarily suspend publication of the Final ROD, make available to Parties the agency’s toolkit runs supporting the revised GRSPs, and afford Parties an opportunity to evaluate and submit comment prior to a Final ROD.   


Exception #3:  NRU takes exception to Appendix A, the General Rate Schedule Provisions that incorporate the findings of the Draft ROD.


We take exception to these GRSPs for two reasons.  First, the GRSPs violate Exceptions 1 and 2 as discussed at length above.  Second, the GRSPs are voluminous, complicated and require a thorough analysis and review by BPA and its customers.  NRU is reviewing these GRSPs for the first time and drafting this Brief on Exceptions with only three days to study them.  In NRU’s initial review we found a number of areas of confusion and possible error.  NRU’s members will need to operate under these GRSPs for the next three years and it is therefore important that they be developed properly.    
NRU therefore proposes that BPA staff and its customers work together to develop viable GRSPs so that they can be incorporated in the Final ROD prior to June 30th.

III. CONCLUSION


The greatest shortcoming of the Administrator’s Draft ROD is its failure to meaningfully respect the region’s frail economy by adopting a tilted SN CRAC adjustment that will result in lower total rates in FY 2004, and the possibility of increased rates in FY 2005-2006 as needed.  For the reasons stated in this Brief on Exceptions, NRU requests that the Administrator: (1) adopt a tilted SN CRAC, (2) permit parties the opportunity to analyze and comment on the tool kit runs to test how the Administrator’s 80% TPP affects customers prior to a Final ROD, and (3) permit parties time to adequately understand and develop GRSPs that accurately reflect the final decision and can be understood by affected customers.

/// 
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