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1. INTRODUCTION AND SUMMARY OF POSITIONS

This Brief on Exceptions is submitted on behalf of the Western Public Agencies Group (WPAG) and in accordance with the Bonneville Power Administration’s Rules of Procedures Governing Rate Hearings, 51 Fed. Reg. 7611(1985), and the applicable orders of the Hearing Officer governing this proceeding.  The utilities that comprise WPAG provide electricity to over 630,000 residents and companies in the Northwest.  They purchase about 21% of the power the Bonneville Power Administration (BPA) sells to preference customers.  These utilities purchase power from BPA under the Block, Slice, Pre-Subscription and Full Requirements products, and as such represent a cross-section of BPA’s preference customer class.  The WPAG utilities have actively participated in this proceeding because of the immediate impact decisions made by the Administrator in this proceeding will have on their retail customers, their communities and the regional economy.  

The WPAG utilities hereby preserve for possible appeal the issues set forth in their Initial Brief.  SN-03-WA-B-01.  Further, the WPAG utilities present in this Brief on Exceptions the following positions with regard to matters addressed in the Draft Record of Decision (DROD) June 16th, 2003:

Summary Of Positions Presented

1. The combination of BPA’s materially improved financial health and the continuing recession gripping the regional economy make it imperative that the Administrator take advantage of these changed circumstances to make the necessary policy decisions that will provide the needed rate relief to the region while at the same time ensuring BPA’s return to financial health.

2. The DROD contains a number of proposed decisions that will materially improve the operation of the SN CRAC, and reflect a willingness on the part of BPA to listen and respond to technical issues and solutions presented by parties in this proceeding.

3. The DROD recommendation to use only the 80% Treasury Payment Probability (TPP) standard to set the SN CRAC will unnecessarily increase the size of the FY04 rate adjustment.  The use of this standard is not needed to restore BPA to financial health, and will work an undue hardship on the region.  BPA should use the dual 3-year Treasury Payment Probability of 50% and the Treasury Recovery Probability of 80% proposed by BPA in the Initial Proposal.

4. The DROD proposal to prorate over the remaining three years of this rate period improvements to BPA’s financial situation, such as the recent increase in surplus power revenues and anticipated additional cost reductions, should be rejected.  Such an approach unnecessarily increases the size of any SN CRAC rate adjustment for FY04.  Instead, these additional revenues and decreased costs should be recognized in the fiscal year in which the improvement occurs.

5. The DROD suggests that no portion of the numerous cash management tools developed by BPA staff and the parties during this proceeding and available to BPA should be used even to a limited extent to help the region recover from the recession it is currently suffering.  This is an overly conservative approach that elevates extreme fiscal conservatism above BPA’s duty to help the region in time of need.  Limited use of some of the numerous cash tools to avoid an SN CRAC rate increase is both prudent and necessary under current conditions.

6. Making the draft GRSPs containing the revised SN CRAC language available to the parties for review and comment is an appropriate action by BPA that will improve the operation and understanding of this rate provision.  Given the short time available to construct and review this document, BPA should convene a work session with the parties to ensure that the language of this rate provision is complete, clear, and operates as intended.

7. The draft GRSPs should be revised in a number of areas to add transparency to the SN CRAC rate adjustment process.  An explanation of the substantive changes is provided in Exhibit A attached hereto. Specific language revisions are set out in revised draft GRSPs attached as Exhibits B and C.

2. BPA HAS THE OPPORTUNITY TO HELP THE REGION


This rate proceeding presents to the Administrator one overarching issue:  Can the pressing need of the regional economy and its electric consumers for rate relief be reconciled with BPA’s need to put its financial house in order?  If the Administrator adopts without change the proposed decisions contained in the DROD, he will miss an historic opportunity to not only secure BPA’s financial future, but to provide the desperately needed rate relief for the regional economy and its electric consumers.  Letting this opportunity slip away will have lasting, detrimental impacts for BPA, its customers and the region.

When the Administrator commenced this proceeding, reconciling these two goals appeared to be out of reach.  The combination of low water conditions, stagnant loads and costs that were outstripping revenues presented nearly insurmountable barriers to achieving both of these goals. Keep, et al., SN-03-E-BPA-04, pages 5-6.  At that time, BPA estimated that it had a $920 million financial shortfall to overcome during the remainder of the rate period.  Keep, et al., SN-03-E-BPA-04, page 10.  It seemed that BPA’s desire for additional revenues could not be reconciled with the need of the regional economy for rate relief.

However, over the course of the last four months, a number of events have occurred that have materially reduced the size of the financial challenge faced by BPA.  These events have been the result of a number of factors.  They have included reductions to BPA’s payment obligations to third parties, as a result of hard work by BPA, exemplified by the Enron settlement and reduced expenditures by Energy Northwest.   There have been improvements resulting from joint efforts by BPA and its customers to identify and implement cost reductions that do not imperil critical BPA missions.  And they have included some good fortune, in the form of substantially better than expected precipitation and power market prices, which have allowed BPA to achieve substantial increases in revenues from surplus power sales. 

At the present time, it appears that BPA’s financial problem has been reduced by one-half, or to about $450 million over the remainder of the rate period.  Further, as of the Second Quarter Financial Review of May, 2003, BPA was forecasting financial reserves for end of year FY03 of $260 million.  This is nearly double the amount of reserves BPA was forecasting in the First Quarter Financial Review in February, 2003.  


This combination of events has put the Administrator in a position where he no longer has to make an impossible choice between helping the regional economy or helping BPA get back on its financial feet.  It is now within the power of the Administrator to both secure the financial health of BPA and provide to the region the rate relief it must have if it is to recover economically.  On the other hand, if the Administrator adopts without change the recommendations contained in the DROD, this opportunity will be squandered.


The BPA customers, end-use electric consumers, businessmen and women, union representatives and many Northwest Congressmen have spoken with a single voice to BPA on this topic, and the message has been clear.  The regional economy must have rate relief now, and BPA is the only institution capable of providing it.  The combination of current BPA rate increases of nearly 50% combined with a severe economic recession have made paying electric bills impossible for many, and have put many employers out of business.  Never have these disparate groups come together and addressed BPA with such unanimity on a topic.


The proposed decisions contained in the DROD do not adequately respond to these pleas.  In nearly every instance where there is a policy choice that could be made that would avoid or materially reduce the proposed SN CRAC rate increase, the DROD recommends the choice that results in a rate increase in FY04.   The recommendations that result in a unnecessary SN CRAC rate increase in FY04 include:

· Spreading the additional surplus power sales revenues from FY03 over the remaining three years of the rate period, rather than recognizing them in the current fiscal year.

· Shifting to an 80% TPP standard rather than retaining the combined 50% TPP and 80% TRP standards initially proposed by BPA. 

· Spreading over the remaining three years of the rate period any cost savings or revenue increases identified in the August, 2003 review.

· Collecting the costs of the Enron settlement in advance of the actual payment obligation.

· Electing not to make use of the ability to defer the Enron settlement payment obligation until 2010.

· Deciding not to reduce the Maximum SN CRAC Recovery Amounts to reflect the full amount of BPA’s financial recovery since February of 2003.

· Failing to use even one of the twelve cash management tools that have been identified in this proceeding to avoid an SN CRAC rate increase.

· Not incorporating additional surplus revenues from more efficient hydro operations, such as implementation of a revised summer spill regime.

· Amortizing the cost of Conservation Augmentation contracts over the remaining term of BPA’s power sales contracts, rather than over the life of the conservation asset.

· Not incorporating the opportunities for additional BPA cost reductions.

The foregoing proposed decisions contained in the DROD evidence a strong bias to impose an SN CRAC rate increase on BPA’s customers regardless of the opportunity to avoid this outcome that has been provided by the change in circumstances over the last four months.  This policy direction appears to be based on the notion that rate increases in each of the next three fiscal years is really in the best interests of BPA’s customers.   

On this overarching issue, Administrator should heed the unanimous voice of his customers regarding what is in their best interests, particularly now that the financial health of BPA is no longer at issue.  The customers have stated their need for avoiding an SN CRAC rate increase at this time, and have presented compelling evidence why this must be done.  The Administrator should seize this opportunity and make the decisions that will avoid an SN CRAC rate increase.      

3. THE DROD CONTAINS SOME CHANGES TO THE INITIAL PROPOSAL THAT SHOULD BE IMPLEMENTED BY BPA

While the DROD has failed to make the necessary recommendations to adequately respond to the comments of the parties and participants regarding the propriety of an SN CRAC rate increase at this time, it does contain a number of proposed revisions to the Initial Proposal on specific technical issues raised in this proceeding.  Many of these proposed revisions are positive responses to suggestions made by various parties in this proceeding.  These include:

· Placing limits on cost categories that can be automatically collected through the SN CRAC mechanism without a section 7(i) process.

· Including a rebate mechanism in the SN CRAC so that it can operate to lower rates in the event that BPA fully recovers its financial health.

· Establishing an additional opportunity in August, 2003, to reflect in any SN CRAC calculation good economic and financial events that may occur after the formal record in this proceeding is closed.

· Eliminating the use of the zero net revenue criteria as a basis for determining the size of rate increases under the SN CRAC.

· Providing draft General Rate Schedule Provisions (GRSPs) that contain the rate language which will implement the proposed SN CRAC, giving the parties an opportunity to review the proposed GRSPs.

While this Brief on Exceptions contains comments on specific aspects of how the DROD proposes to implement these proposals, as well as comments arguing against the implementation of other proposals contained in the DROD, there is an important point that should not be overlooked.  The parties to this proceeding made numerous technical suggestions on how the SN CRAC should be structured and how it should operate, to the point of even providing revised GRSP language incorporating their recommendations.  The DROD incorporates many of the suggestions by the parties.  This is a positive sign that parties can successfully communicate their concerns and suggestions to BPA staff in an understandable manner, and that BPA staff is listening to what the parties are saying.  This provides hope that the section 7(i) process can successfully function as a way to communicate ideas and concerns on complicated topics.   And this bodes well for the ability of BPA and its customers to successfully communicate about complicated and difficult matters they will undoubtedly face in the future

4. SUGGESTED CHANGES TO PROPOSED DECISIONS
CONTAINED IN THE DROD

a. The TPP and TRP Standards Should Be Retained


The DROD proposes to abandon the use of the 50% TPP, 80% TRP and zero net revenue standards that were contained in the Initial Proposal.   DROD, SN-03-A-01, pages 2.7-6 through 2.7-14.  In place of these three standards, the DROD proposes to use the 80% TPP as the sole standard for determining the parameters of the SN CRAC.  Id.  This proposal should not be adopted.

In the Initial Proposal, BPA recognized that the application of the traditional 80% TPP standard would impose a severe and unnecessary hardship on the region by causing the SN CRAC rate increase to be larger than was necessary to address BPA’s financial situation.  Keep, et al., SN-03-E-BPA-04, page 14.  BPA proposed the more flexible approach using a combination of a 50% TPP standard and an 80% TRP standard.  BPA made this proposal in recognition of the fact that the fragile state of the regional economy, and the already severe impacts of the nearly 50% rate increases already implemented by BPA, made a less stringent approach appropriate.  Id.  These were valid reasons for not applying the strict 80% TPP standard when the Initial Proposal was released, and they remain valid reasons for using the same approach now.

The substantial change in financial circumstances now faced by BPA, due to the developments described in section 2 of this Brief on Exceptions, has materially reduced BPA’s financial problem by about one-half, or to about $450 million over the remainder of the rate period.  It can now be said that BPA is no longer facing the financial crisis that confronted it in February of 2003.

The same cannot be said for BPA’s customers, or the communities that rely upon them for electric service.  It is a simple fact that by all relevant measures, whether it be unemployment, service disconnects, unpaid bills, or business bankruptcies, the economic situation in the region has continued to deteriorate since this proceeding was initiated.   In confirmation of these facts, the chief economist for Washington declared that the state economy, and particularly in the Puget Sound area, is extremely weak and will remain so for some time, and predicted that state tax collections would fall about $156 million short of what he predicted just four months ago.  Seattle Times, June 20, 2003.  At this juncture, the logic contained in the Initial Proposal for the use of a more flexible TPP and TRP standards is even more compelling.  

This is not to suggest that the zero net revenue standard should be resuscitated.  As was explained in our Initial Brief, SN-03-B-WA-01, page 20, the manner in which BPA is authorized to institute an SN CRAC is limited by the GRSPs currently in effect, which states in part:

“The SN CRAC will be an upward adjustment to posted power rates subject to the FB CRAC by modifying the FB CRAC parameters.  BPA will propose changes to the FB CRAC parameters that will, to the extent market and other risk factors allow, achieve a high probability that the remainder of Treasury payments during the FY 2002-2006 rate period will be made in full.” BPA’s 2002 General Rate Schedule Provisions For Power Rates, Section II(A)(3), p. 115. 
This language limits BPA’s authority in this proceeding to adopting an SN CRAC that achieves a high probability of making future Treasury payments.  BPA’s proposal to use the TRP and TPP standards for the SN CRAC conformed with this limitation because they measure the probability of making Treasury payments during the remainder of the rate period. 

The third standard of “period cost recovery” (zero or better 2002-2006 net revenues) does not conform with this limit because it is not a measure of the probability of making Treasury payments during the remainder of the rate period (FY04-FY06).  Rather, it looks at BPA’s financial performance over prior fiscal years of the rate period.  The language of the current GRSPs that governs what BPA may propose and adopt in this proceeding prohibits the adoption of an SN CRAC that is based on past losses. This is consistent with BPA’s cost recovery test, since an SN CRAC structured in a manner consistent with the current GRSPs will ensure cost recovery for the remainder of the rate period.  Simply stated, use of the zero net revenue standard in the determination of the SN CRAC violates the limitations contained in the current GRSPs governing the adoption of an SN CRAC in this proceeding.  Cf., Keep, et al., SN-03-E-BPA-11, pages 29-31.

The events of the last three months have given the Administrator the ability to utilize the TPP and TRP standards proposed by BPA staff in the Initial Proposal.  Doing so will provide BPA’s customers and the regional economy with needed rate relief, and at the same time put in place standards that BPA has argued will provide adequate assurance that BPA will recover its financial health by the end of the rate period.  No sound legal or policy reason has been advanced to justify taking any other course of action.
b. Good News Should Be Promptly Recognized

As described in section 2 of this Brief on Exceptions, since February of 2003 many events have transpired that have improved markedly BPA’s financial situation.  One of these is the steady improvement in forecasts of stream-flows for this year and the relatively high market prices that have persisted over the last four months.  During this period, estimated January-July 2003 stream-flows have improved from about 75 million-acre feet (MAF) to about 90 MAF.   Bliven, et al., SN-03-E-JC-01, page 11.  Further, additional events, such as a settlement in pending litigation or additional cost reductions, may occur in time to be incorporated into the determination of the SN CRAC rate adjustment.  And these are not small changes, but could dramatically impact the need for a rate increase at all.  For example, the impact of increased stream-flows has been estimated as high as a $150 million in additional revenues for BPA during this fiscal year.  Id.   

Unfortunately, the proposed decisions contained in the DROD will deprive the customers of the full benefits of the improved surplus power sales revenues, and any other good financial news that develops prior to the August 2003 review.  Rather than recognizing these additional surplus power sales revenues and other good financial news in the year they occur, the DROD proposes to prorate these additional revenues and potential cost savings over the remaining three years of this rate period.  McCoy, et al., SN-03-E-BPA-17, pages 17-18.  The consequence of this proposed action is to unnecessarily increase the size of the SN CRAC rate adjustment in FY04.  

The Administrator is not legally required to treat these additional surplus power sales revenues and potential cost reductions in the manner suggested by the DROD.  There is no BPA policy, no statutory provision nor any generally accepted accounting principle that dictates this outcome.  Tr. at p. 70.  In short, the Administrator has the discretion to recognize these additional surplus power sales revenues and potential cost reductions when they occur, rather than prorate them over the remaining three years of the rate period.  The proposed decisions contained in the DROD to prorate these items over the remaining three years of the rate period, regardless of whether recognizing them in a single year would be more appropriate, will produce the highest near-term rate increase, and have the most adverse impact on the regional economy.

This issue presents the Administrator with another opportunity to make a discretionary decision that will have no adverse impact on BPA’s current or future financial condition nor on its return to financial health during this rate period.  Taking such action will provide much needed rate relief to BPA’s financially struggling customers.  The right course of action, for both BPA and the region, is to recognize both additional surplus revenues and other good financial news when they occur, rather than prorating the rate benefits into the future.  The rate relief is needed now, and the Administrator has the means to provide it.
c. BPA Should Make Some Use of Available Cash Tools

During this proceeding, a number of cash management tools have been identified that are available to BPA.  The DROD recommends that none of these cash management tools be used to even a limited extent to alleviate the rate pressure currently being borne by BPA’s customers.   DROD, SN-03-A-01, pages 2.1-18 through 2.1-23. This overly conservative approach may be arguably appropriate under normal circumstances, but not under the economic circumstances that the region is currently experiencing.


In meetings attended by customers, electric consumers, regulators, interested parties and BPA staff, a number of cash management tools were identified that are available to BPA.  The included:

· Bond reserve fund free-ups available with third parties.

· Financing nuclear fuel costs and other long-term assets that are currently expensed. 

· Use of Treasury repayment flexibility.

· Use of $250 million Treasury note.

· Bringing forward into current years interest savings available for the Debt Optimization Program. 

· Limited use of some portion of the ENW debt extension proceeds.

· Rolling over $170 million in short term bonds. 

· Refinance certain appropriations.

· Use the timing flexibility in the repayment of the Enron settlement costs.


(See SN-03-M-BPA/WA-25.)

Not all of these cash management tools have the same value or utility to BPA, and some clearly are less accessible than others.  Further, there is a clear recognition that most of the flexibility provided by these tools must be retained by BPA to cover the expected business risks that it faces.  Nevertheless, given the extreme economic distress currently being faced by BPA’s customers and their consumers, a limited use of one or more of these cash tools is both a necessary and appropriate step to provide rate relief to the region.  In this instance fiscal conservatism should give way to economic necessity.

5. SUGGESTED IMPROVEMENTS TO THE REVISED GRSPs

As part of the DROD, BPA has provided the parties with draft GRSPs that contain the SN CRAC rate language reflecting the changes recommended by BPA staff to date.  While it is late in the process for such a document to be provided, nevertheless BPA is to be commended for taking this step so that the SN CRAC language under which BPA and its customers will live for the next three fiscal years receives some public scrutiny.  Making this document available lends substance to this process.


Attached as Exhibits B and C are a redline and clean version of the draft GRSPs, provided by BPA as Appendix A to the DROD, that reflects the revisions that the WPAG utilities would propose for adoption by the Administrator.  In addition, attached as Exhibit A is a short explanation of the substantive changes that are summarized below.  The recommended revisions fall into two categories:  (i) Changes that are substantive in nature; and (ii) changes that either conform language or clarify concepts.  The revisions that fall into category (i) are explained in detail below.  The revisions that fall into category (ii) are assumed to be self-explanatory and will not be discussed in this Brief on Exceptions.


Both the BPA staff and the parties have had a very short period of time available to them to construct and revise the proposed GRSPs.  Given the enormous importance the GRSPs will have to BPA and its customers over the next three years, and the huge sums of money that may change hands based on their operation, it is vitally important that these GRSPs mean what they say and say what they mean, and that there is a common understanding about how they will operate.  The WPAG utilities urge the Administrator to authorize his staff to meet with interested parties, after the issuance of the Final Record of Decision if necessary, to review these GRSPs.  The purpose of such a meeting would not be to debate the efficacy of decisions contained in them, but to ensure that the words clearly express those decisions, and that no errors or misunderstandings are left uncorrected due to haste or lack of time.  The benefits of such a meeting would accrue to BPA and its customers for the remainder of the rate period.


The following is a brief listing of the substantive revisions proposed for the draft GRSPs.
· Synced up FB CRAC notification, workshop and final decision schedules to SN CRAC schedule.

· Incorporated Cumulative Cost Adjustment Limit into definition of Accumulated Net Revenues.

· Added Contingent Recalculation to August 2004 and August 2005 FB/SN/SNR processes.

· In the list of data updates to be considered in the Contingent Recalculation, added reductions to the FY 2003 forecasted budget (along with FYs 2004-06); and added an additional item “any other reductions the Administrator (at his or her own discretion) determines are appropriate.”

· Revised the standards the SN CRAC must meet to reflect 50% TPP and 80% TRP.

· Limited the FY 2004 combined LB, FB and SN CRACs to not more than 46 percent.

· Refined “Conditions” in the Contingent Recalibration that eliminate reductions or deferrals of benefits payable to IOUs to events outside BPA’s control. 

· Revised force majeure exception to capped expenses to reflect standard provisions for such exceptions.  

· Specified that the exception to capped expenses for RTO costs allocated to PBL must be made by FERC.

· Specified that the exception to capped expenses for increases in the market development reimbursables program must be fully offset by increased revenues.

· Added a requirement that if BPA proposes to use one or more of the exception to capped expenses, it must explain to customers in writing the cause for such exception, and receive comments at the regular August workshops.

· Clarified that a retriggering will result in a 7(i) hearing to decide whether an upward adjustment to the SN CRAC is necessary, instead of a retriggering resulting directly in an upward adjustment of the SN CRAC.

· Added an option for the Administrator to take action other than a Section 7(i) proceeding after review at the retriggering workshop.

The foregoing revisions to the draft SN CRAC language will, if incorporated, result in an SN CRAC that will be clearer and more equitable.

6.  CONCLUSION

The continuing deterioration of the regional economy makes it even more imperative that the Administrator takes advantage of the opportunity provided by the recent change in circumstances to provide the rate relief that is so vitally important to BPA’s customer, their end-use consumers and the regional economy.  This goal attainable in a manner that is consistent with putting BPA back on the path to financial health.  These dual objectives can be achieved by BPA taking the discretionary actions recommended in this Brief on Exceptions.  Now is the time for the Administrator to put the interests of the region above the call for extreme fiscal conservatism.  Doing so will go far in restoring trust and confidence between BPA and its preference customers, and will provide a solid foundation for dealing with the challenges that we are likely to face during the remainder of the rate period.

Dated this 20th day of June, 2003.
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