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INITIAL BRIEF OF THE GENERATING PUBLIC UTILITIES

I. INTRODUCTION

This brief is submitted on behalf of the Generating Public Utilities (GPU).  GPU members are seven public agency utilities in the state of Washington: Public Utility District No. 1 of Benton County, Public Utility District No. 1 of Cowlitz County, Public Utility District No. 1 of Franklin County, Public Utility District No. 1 of Grays Harbor County, Public Utility District No. 2 of Grant County, Public Utility District No. 1 of Pend Oreille County, and The City of Seattle, City Light Department.

They are public preference customers of the Bonneville Power Administration (BPA).  GPU members own and operate their own generation facilities, including several major hydroelectric projects.

GPU members are current power purchase customers of BPA pursuant to power purchase contracts executed in 2001.  GPU members rely upon power purchases from BPA to meet their electric retail sales obligations and to augment their own power supply generation.

GPU file this Initial Brief pursuant to BPA's Special Rules of Practice to Govern These Proceedings (SN-03-O-01).


II. STATEMENT OF THE CASE

In this case the Administrator will decide whether to charge its customers the SN CRAC surcharge, and if so, the magnitude of that surcharge.  The Administrator is bound by statute to adopt the lowest possible surcharge that is consistent with sound business principals.  GPU argues that the Administrator could avoided the SN CRAC surcharge altogether for FY04 if the Administrator uses all available financial tools at BPA’s disposal and recognizes current financial improvements in FY04 rather than spreading them across FY04-06.  To the extent the Administrator decides to use the SN CRAC surcharge, GPU urges the Administrator to adopt the Contingent SN CRAC as set forth in GPU's sponsored testimony.  The objective of the Contingent SN CRAC is to minimize the magnitude of the SN CRAC as much as possible in FY04 and to wait until later years in the rate period to determine if more or greater SN CRAC surcharges are needed.  In addition, BPA should adopt a rebate provision that returns excess funds to customers on a timely basis.

GPU argues that BPA has not complied with applicable statutes.  First, BPA has failed to justify its decision to trigger the SN CRAC.  The record lacks the necessary substantive evidence to support that decision, and with that failure, the Administrator's decision to trigger the 

SN CRAC is arbitrary.  Second, BPA has failed to comply with the National Environmental Policy Act, 42 U.S.C. § 4332 et seq.  BPA must complete its environmental assessment of the potential impacts arising from the proposed actions in this proceeding before the Administrator can make a final decision.  Third, BPA has also failed to comply with the Pacific Northwest Electric Power Planning and Conservation Act, 16 U.S.C. § 839 et seq. (Northwest Power Act) by its refusal to conduct the Section 7(b)(2) Rate Test.  

There are also several procedural errors.  BPA prohibited the discussion and use of relevant materials from four prior proceedings apparently based on the collateral estoppel doctrine.  The doctrine does not shield BPA’s actions.  BPA’s prohibitions are in direct violation of express statutory procedures set forth in section 7 of the Northwest Power Act.  16 U.S.C. § 839e.  BPA's Hearings Officer also erroneously prohibited a portion of GPU's testimony that challenged BPA's assertion in its Federal Register Notice that BPA had complied with NEPA.  In spite of the fact that the testimony is allowed by express statutory procedures in section 7 of the Northwest Power Act.  16 U.S.C. § 839e, the BPA Hearing Office excluded the testimony.  


The Administrator must correct the statutory and procedural errors before the Administrator proceeds with the final decision in this case.

III. ISSUES AND ARGUMENTS

A. BPA MUST ADOPT THE LOWEST POSSIBLE RATES CONSISTENT WITH SOUND BUSINESS PRINCIPLES.

BPA's organic statutes require BPA to adopt rates that are as low as possible consistent with sound business principals.  Central Lincoln Peoples' Utility District et al. v. Peter Johnson et al., 735 F.2d 1101 (9th Cir. 1984).  See Northwest Power Act section 7(a)(1), 16 U.S.C. § 839e(a)(1); Flood Control Act of 1944 section 5, 16 U.S.C. § 825s; and Federal Columbia River Transmission System Act sections 9 and 10, 16 U.S.C. §§ 838g and 838h.  BPA's current proposal does not achieve this rate making standard.

BPA's need for a SN CRAC has changed significantly from the time of its initial proposal.   BPA financial condition has greatly improved due to projected secondary revenues, the Enron settlement, the Bank of America settlement and other factors.  BPA's witnesses have testified that BPA's initial projected net revenue shortfall for the rate period of $920 million has significantly decreased to a host of reasons such as improved forecasted revenues from secondary sales and settlements. TR at 38-53, Keep et al., SN-03-E-BPA-11 at 17-18.

Additionally, BPA witnesses admit that BPA could reduce the amount of the SN CRAC rate increase in FY04 by assuming greater secondary revenues and other financial improvments in FY03 are credited in FY04 instead of spreading those benefits over the FY04-06 period.  TR at 72.

BPA has several financial mechanisms to further reduce its need for the SN CRAC rate increase.  These mechanisms include:

●
Abandoning a level SN CRAC for FY04 though FY06 and instead adopting a minimal SN CRAC increase in FY04 and, if necessary, a greater increase in FY05  and FY06 if the recent improvements in BPA's financial conditions reverse.

●
Recognition of higher revenues from surplus power sales.

●
Additional cost reductions consistent with assumptions in the WP-02 rate proceeding.

●
Obtaining recognition from the Treasury that accelerated amortization repayments by BPA can be used to offset future payment obligations.

●
Amortization of Conservation Augmentation over a 20 year period.

●
Recovery by Energy Northwest of abandoned bearer bonds.

●
Use of the existing $250 million short-term Treasury Note.   

BPA has acknowledged that these and similar financial tools are available to BPA in addressing its financial circumstances during the remainder of the rate period.  SN-03-M-BPA/WA-25.

If BPA implemented these mechanisms, and given the recent improved financial conditions, BPA could avoid imposing any SN CRAC rate increase in FY04.  Given the dire condition of the Pacific Northwest economy and BPA's statutory obligation to minimize its rate impacts on its customers, BPA must use all financial mechanisms at its disposal to avoid the SN CRAC rate increase.  

B. IF BPA CANNOT AVOID THE SN CRAC RATE INCREASE, BPA SHOULD USE A CONTINGENT SN CRAC AS PROPOSED BY THE GPU AND MAKE OTHER CHANGES TO THE SN-CRAC STRUCTURE.

GPU proposes a contingent SN CRAC rate adjustment (Contingent Proposal).  Lovely et al., SN-03-E-GP-01 at 5-11.   GPU's Contingent Proposal has four principles.  First, the Maximum Planned Recovery Amount for FY05 and FY06 should be recalculated to achieve the same levels of TPP and TRP as BPA's Initial Proposal, but the third proposed financial standard (i.e., non-negative net revenues over FY02-06) should be abandoned.  Second, the SN CRAC should incorporate strict spending controls and prohibitions on using cash for capital investment or early payment of Treasury bond principal and appropriations.  Third, BPA should adopt a structured method for public participation in BPA's cost and SN CRAC rate decisions such as agreements to reduce or defer payment to regional investor-owned utilities under the Residential Exchange Program contracts.  Fourth, BPA should provide a fifty percent refund of any amounts by which accumulated net revenue (ANR) exceeds the SN CRAC Thresholds.

Additionally, BPA should take all steps possible to avoid a SN CRAC surcharge in FY04, or minimize any such surcharge so that the net increase in rates from FY03 to FY04, on an annual average basis, is zero.  This can be accomplished by applying all of the improvements in BPA's FY03 financial condition to the need for any rate increase in FY04, and by adopting caps on SN CRAC surcharges that increase over time as necessary to achieve the TRP and TPP standards. 

C. BPA'S DETERMINATION TO TRIGGER THE SN CRAC WAS INCONSISTENT WITH BPA'S GENERAL RATE SCHEDULE PROVISIONS.

GPU testifies that BPA's decision to trigger the SN CRAC is inconsistent with BPA’s general rate schedule provisions and the purpose of the SN CRAC. Lovely et al., SN-03-E-GP-01 at 5.  GPU contends that BPA failed to include certain cost reductions in its determination for triggering the SN CRAC.  Id. at 5.  GPU also argues that BPA had not demonstrated that it was at risk of missing its upcoming payment to the Treasury.  Id. at 5.  

The Coalition Customers (CC) and the Joint Customers (JC) made similar arguments and also presented computer model results that shows that BPA is not at risk of missing its next Treasury payment.  Faddis et al., SN-03-E-CC-01 at 5. Bliven et al., SN-03-E-JC-01 at 17-20. CC's and JC's testimony demonstrates that BPA actually had a relatively high probability of making its next Treasury payments (>96 percent) with the use of then current data.  CC notes that if BPA considered Energy Northwest's (ENW) reduced debt service costs in BPA's determination, BPA would not have needed to trigger the SN CRAC.  Faddis et al., SN-03-E-CC-01 at 5-6.

In response to the GPU, JC and CC testimony, BPA fails to provide any information or data that supported its assertions that it made a proper decision in triggering the SN CRAC.  BPA witnesses merely provided unsupported assertions that BPA had conducted forecasts and concluded from those forecasts that the criteria in the GRSPs had been met.  Keep et al., SN-03-E-BPA-11 at 41-42.  Those assertions did not directly respond or refute GPU's or CC's testimony that specifically addressed assumptions and conclusions in BPA’s trigger decision.  BPA has not submitted to the record the forecasts or the material that BPA relied upon to demonstrated its need to trigger the SN CRAC rate adjustment.  In fact, the Administrative record does not include the materials that BPA relied upon to justify the need for the entire rate proceeding.   

Federal agencies have the burden of proof in justifying their proposed rules.  Administrative Procedures Act, 5 U.S.C. § 556.  BPA is also obligated to support its rate proposals with substantial evidence.  Northwest Power Act, 16 U.S.C. § 839f(e)(2).  Central Lincoln Peoples' Utility District et al. v. Peter Johnson et al., 735 F.2d 1101,  1116 (9th Cir. 1984).  In regard to the justification for this administrative proceeding, BPA has failed to submit sufficient evidence, let alone meet the substantial evidence standard to the administrative record in support of its witnesses' assertions and to demonstrate that BPA’s decision to trigger the SN CRAC this year was appropriate.  

BPA's lack of justifying this rate proceeding is material error.  As GPU testifies, the economic impact of this rate proceeding on the retail customers that GPU members serve will be devastating.  Lovely et al., SN-03-E-GP-01 at 2.  Additionally, market and water conditions could change next year to the extent that BPA, again, would not need to trigger the SN CRAC in FY04. 

GPU contends that BPA's decision to trigger the SN CRAC is a mistake.  BPA's decision is not justified for a host of reasons, including its forecast was wrong, its assumptions of current and future economic conditions were wrong, its refusal to include prepayments to the Treasury was wrong and its failure to include projected cost cuts was wrong.  For instance, as CC witnesses testified, BPA could have avoided the SN CRAC triggering if it had considered the $315 million in reduced ENW reduced debt service costs in its SN CRAC trigger determination.  Faddis et al. SN-03-E-CC-01 at 6.  Consistent with the requirements of the Financial-Based (FB) CRAC, BPA had considered and excluded those funds in its determinations concerning the FBCRAC.  No such exclusion applies to the SN CRAC. BPA's rational for not considering those funds in the SN CRAC trigger determination is that "there is no requirement that BPA must use all of its financial tools in lieu of a rate increase" and such a decision would be "financially imprudent."  Keep et al. SN-03-E-BPA-11 at 41. BPA's decision in the SN CRAC compared to its decision in the FB CRAC is arbitrary.

D. FAILED TO COMPLY WITH THE NATIONAL ENVIRONMENTAL POLICY ACT.BPA 

BPA failed to comply with the National Environmental Policy Act, 42 U.S.C. § 4332(2)(C), by not evaluating the environmental impacts of its proposed SN CRAC decisions both in the initial trigger of the SN CRAC in February 2003 and in the subsequent decisions in the instant proceedings regarding the specific parameters of the SN CRAC and corresponding rate levels.  In the Federal Register Notice for the 7(i) Rate Proceedings, BPA stated that its "rate proposal would result in the rate levels similar to those resulting from the rate designs evaluated in the Business Plan EIS, and thus would not be expected to result in significant different environmental impacts from those examined for the Market-Driven Alternative in the Business Plan EIS."  68 Fed. Res. 12048 at 12052, SN-03-FR-01.  BPA has provided no data, studies or other information to support this claim.  

BPA’s proposal will impact programs that affect the environment.  For instance, BPA's SN CRAC proposal will undermine its energy conservation policies by affecting the Conservation Augmentation (ConAug) agreements with its customers.  BPA proposes to amortize the investment for ConAug over 10 years instead of the useful life of the assets.  Lefler et al., SN-03-E-BPA-13 at 5.  BPA has made this assumption based on its mistaken view that the useful life of ConAug assets must be tied to the ability to demonstrate cost recovery.  Thus, the useful life is tied to the term of the current power sales contracts, which terminate in 2011. Id. at 5.  BPA erroneously assumes, therefore, that it will have no power sales contracts with its customers after 2011.  This assumption will, in essence, increase the rate impact of the ConAug program relative to other conservation programs that are amortized over their full 20 year life.  This will likely reduce support for the ConAug program.  BPA must evaluate the environmental and economic impacts of the SN CRAC proposal on the implementation of its responsibilities to support investment in cost-effective conservation.

NEPA requires BPA to conduct an analysis of the potential environmental impacts arising from its rate proposal, especially when its proposal affects BPA's energy conservation policies. Forelaws on Board et al. v. Peter Johnson, 743 F.2d 677, 682 (9th Cir. 1984).  BPA cannot implement this rate proposal until it has complied with NEPA requirements.  Port of Astoria et al. v. Hodel et al., 595 F.2d 467, 476 (9th Cir. 1979) (NEPA requires than an EIS be prepared before implementation of 'major Federal actions significantly affecting the quality of the environment.').  BPA must conduct its environmental impact analysis, conduct a proper public involvement process and prepare the required documentation before it implements the SN CRAC rate adjustment.   

E. BPA HAS VIOLATED THE PACIFIC NORTHWEST ELECTRIC POWER PLANNING AND CONSERVATION ACT BY NOT CONDUCTING THE 7(b)(2) RATE TEST.

The Northwest Power Act, 16 U.S.C. § 839e, requires the Administrator to conduct a 7(b)(2) Rate Test whenever BPA changes rates for its public agency customers.  Section 7(b)(2) of the Northwest Power Act provides that after July 1, 1985 the Administrator must determine that the projected amounts to be charged for firm power for the combined general requirements of public agency customers may not exceed the amount derived from the 7(b)(2) Rate Test.  16 U.S.C. § 839e(b)(2).  This requirement assures that "preference customers' rates are to be no higher than they would have been had the Regional Act not been passed and BPA not required to sell power to nonpreference customers."  Pacific Power & Light et al. v. Bonneville Power Administration et al., 589 F.Supp. 539, 544 (U.S. Dist., 1984).  The Administrator must conduct the test every time the rates to public agency customer are adjusted because every adjustment may cause rates to exceed the levels set forth in section 7(b)(2).  The Administrator has no discretion to ignore an express statutory obligation.  City of Santa Clara v. Andrus et al., 572 F.2d 660, 677 (9th Cir. 1978) (Santa Clara) (Administrative actions take in violation of statutory authorization or requirement are of no effect.) 

BPA's procedures and rules also require the Administrator to conduct the 7(b)(2) Rate Test.  BPA's Legal Interpretation of Section 7(b)(2) of the Northwest Power Act, 49 FR 23988 (1984), (Legal Interpretation), Nelson, SN-03-E-SP-01J, provides that the Administrator must consider the rate directives set forth in section 7 of the Northwest Power Act.  Id. at 2.  The Administrator's Record of Decision (ROD) for Section 7(b)(2) Implementation Methodology (1984), (Section 7(b)(2) Implementation Policy), Nelson, SN-03-E-SP-01K, states that section 7(b)(2) of the Northwest Power Act legally obligates the Administrator to conduct the 7(b)(2) Rate Test "before establishing rates to be charged the 7(b)(2) customers for wholesale firm power sold them after July 1, 1985."  Id. at 3.  

Also, it has been BPA's normal policy and practice to conduct the 7(b)(2) Rate Test in all 7(i) rate proceedings since 1985.  Nelson, SN-03-E-SP-01 at 9.  BPA's practice and policy  of conducting the 7(b)(2) Rate Test in 7(i) rate proceedings is reflected in the Section 7(b)(2) Implementation Policy and BPA's Legal Interpretation. 

BPA argues that it does not conduct the 7(b)(2) Rate Test in every rate proceeding and, as an example, references the Supplemental Power Rate Proposal proceeding in June 2001.  Keep et al., SN-03-E-BPA-11 at 77.  That proceeding was not a separate proceeding from the WP-02 proceeding; it was a supplemental proceeding to WP-02.  BPA only prepared one administrative record for the combined WP-02 and Supplemental Proceeding. 

In this proceeding, BPA staff claims that BPA does not need to conduct the 7(b)(2) Rate Test for a host of reasons and attempted to strike the testimony that demands that BPA comply with section 7(b)(2) of the Northwest Power Act. SN-03-M-03.  BPA argues that the 7(b)(2) Rate Test only applies to changes in BPA's "base rates."  Id.  BPA also argues that it does not have sufficient time to conduct the test and that it has agency discretion to not conduct the rate test.  Id. at 3-4.  

Section 7(b)(2) does not provide any distinction between the so-called adjustments to "base rates" versus other rates or surcharges.  The express language of section 7(b)(2) applies to all rate adjustments.  The Administrator must follow the express statutory directives and implement the 7(b)(2) Rate Test.  Santa Clara at 677. 

BPA's claim that it has agency discretion to ignore the application of the 7(b)(2) Rate Test also fails.  Federal Agencies have no discretion to ignore express statutory requirements.  Utah Power & Light Co. v. United States, 243 U.S. 389, 410 (1917).   Federal Agencies also are not granted discretion when their actions are contrary to long-standing prior positions or are inconsistent with prior statutory interpretation.  Morton v. Ruiz, 415 U.S. 199, 236-37 (1974).   BPA's practice of conducting the 7(b)(2) Rate Test in prior 7(i) proceedings and its written policies regarding the application of the 7(b)(2) Rate Test belies BPA current position and undermines BPA's contention that it has agency discretion to ignore the 7(b)(2) Rate Test in this proceeding.

Additionally, BPA's claim that it has had insufficient time to conduct the 7(b)(2) Rate Test fails to acknowledge that BPA had months prior to the Federal Register notice to prepare and conduct the studies and tests required in this 7(i) rate proceeding.  BPA's Federal Register notice states that BPA initiated its Financial Choices process due to its deteriorating financial conditions in July 2002 and concluded that process in November 2002. 68 FR 12048 at 12050, SN-03-FR-01.  BPA conducted its forecasts in February 2003 that triggered the SN CRAC.  These statements acknowledge that BPA had ample time from the summer of 2002 to prepare for the SN CRAC rate proceedings and to conduct the necessary 7(b)(2) Rate Test, had it made the decision to comply with the Northwest Power Act.  

BPA failure to comply with the requirement of section 7(b)(2) of the Northwest Power Act is illegal.  BPA must conduct the 7(b)(2) Rate Test before it concludes the 7(i) rate proceedings.

F. PROCEDURAL ERRORS

BPA has made procedural errors throughout this rate proceeding.  BPA's Federal Register notice is defective due to BPA limitations on the scope of the proceeding.  Those limitations are contrary to BPA's organic statutes and the Administrative Procedures Act.  BPA compounded that error with additional actions and decisions to exclude relevant testimony, issues and arguments submitted by the parties to the rate proceedings.  Those actions and decisions are in violation of the rate procedures in the Northwest Power Act and the Administrative Procedures Act.  

1. The Administrator Exceeded His Authority by Placing Limitations on These Proceedings and has Denied the Parties Due Process.

BPA's rate proceedings are governed by the statutory procedural requirements set forth in section 7(i) of the Northwest Power Act and the Administrative Procedures Act.  See Central Lincoln People's Utility District et al. v. Peter Johnson, 735 F.2d 1101, 1116-1117 (9th Cir. 1984).  Section 7(i) of the Northwest Power Act requires BPA to hold an administrative hearing "to develop a full and complete record and to receive public comment in the form of written and oral presentation of views, data, questions, and arguments related to such proposed rates."  16 U.S.C. § 839e(i)(2).  In other words, the Northwest Power Act requires BPA to allow parties to the rate proceedings to provide any information that is related and relevant to the proposed rates.

The Administrative Procedures Act also requires BPA to allow the submission of any evidence except that which is irrelevant, immaterial or unduly repetitious.  5 U.S.C. 8556(d).  Violations of this requirement are illegal limitations on procedural due process. 

One of the Administrator's procedural due process errors in this proceeding is the Federal Register Notice limitation on the scope of the proceeding, which prohibits the parties from addressing several topics relevant to the rate determinations in this 7(i) proceeding.  The Federal Register Notice precludes the parties from addressing or submitting evidence on four topics: 1) the appropriateness or reasonableness of BPA's decisions in the WP-02 rate proceeding; 2) the appropriateness or reasonableness of BPA's decisions in the TR-04 rate hearing; 3) the appropriateness or reasonableness of BPA's decisions in Financial Choices on spending levels, as included in PBL's test period revenue requirements for FY03-06; 4) the policy merits or wisdom of implementation of the Biological Opinion, or the related operations, assumptions, and program spending level forecasts included in BPA's rate proposal.  SN-03-FR-01.  These topics are relevant to the Administrator's SN CRAC rate proposal and should be allowed under the standards set forth in the Northwest Power Act and the Administrative Procedures Act.  

BPA is precluding any party revisiting BPA's decisions in prior proceedings apparently based on the doctrine of collateral estoppel, which limits parties from re-submitting arguments decided in prior proceedings.  The doctrine of collateral estoppel, however, only applies to relitigation of the same issue.  Montana v. United States, 440 U.S. 147, 155 (1979).  The use of the doctrine of collateral estoppel in ratemaking proceedings is highly unusual and generally used incorrectly because the appropriateness of a given rate involves policy consideration, such as the encouragement of energy conservation that may be weighed differently over time.  Borough of Lansdale, Pa. v. FPC, 494 F.2d 1104, 1115 n. 45 (D.C. Cir. 1974).  Additionally, economic conditions may change between rate proceedings, and with them, the reasonableness or appropriateness of a given rate.  Pacific Gas & Transmission Co. v. FPC, et al., 536 F.2d 393 (D.C. Cir.) cert. denied, 429 U.S. 999 (1976)    

Here, the Administrator's decision to preclude any submission or discussion of decisions in BPA WP-02 rate proceedings and Financial Choices, which are critical to the Administrator's current SN CRAC proposal, is directly contrary to the requirements of the Administrative Procedures Act.  Many events and conditions have changed since those close of the WP-02 and Financial Choice processes.   Additionally, the Administrator's current SN CRAC proposal demonstrates significant departures from policy decisions in those prior processes.  Given these factors, the Administrator violated statutory requirements prohibiting the admission of relevant testimony or evidence that addressed or incorporated issues from those prior proceedings.

2. The Administrative Law Judge Incorrectly Excluded GPU's Testimony Challenging BPA's Statements that It Has Complied with NEPA.

GPU submitted direct testimony rebutting BPA's claims in its Federal Register Notice regarding BPA compliance with the NEPA.  Lovely, et al., SN-03-E-GP-01.  GPU's testimony demonstrated that BPA had not conducted any NEPA analysis and that the scope of the 1995 Business Plan EIS did not encompass the level of the proposed SN CRAC rate adjustment or the potential impacts stemming from the rate proposal.  Id.

BPA moved to strike that testimony and associated exhibits on April 23, 2003. SN-03-M-02.  GPU filed an Answer on April 29, 2003 requesting BPA's Motion to be denied.  The BPA Hearing Officer ordered on May 2, 2003, to strike from the administrative record that portion of GPU's direct testimony concerning the issue of BPA failure to comply with NEPA.  SN-03-M-09

The BPA Hearing Officer concluded that BPA did not make its statements regarding NEPA compliance in "sworn testimony to be given weight in the decisionmaking process associated with this proceeding."  SN-03-M-09 at 2.  Therefore, BPA's Hearing Officer granted BPA's motion to strike the testimony.  Id.    During cross examination on May 16, 2003, BPA counsel agreed to permit that portion of GPU's testimony concerning BPA's NEPA compliance to be admitted into the administrative record in redacted form with lines through the written text.  TR at 113.   

Section 7(i)(2) of the Northwest Power Act requires BPA and its Hearing Officer to allow any person to refute or rebut "any material submitted by any other person or the Administrator."  16 U.S.C. § 839e(i)(2)(A).  This section allows parties to refute or rebut any material submitted by BPA.  BPA's Rules of Procedure Governing Rate Hearing also provide "Parties shall be provided an adequate opportunity to offer refutation or rebuttal on any material submitted by any other party or by BPA."  Section 1010.11(a) of Rules of Procedure Governing Rate Hearings.

The Federal Register Notice is part of the materials BPA submits to justify and support its rate proposal.  16 U.S.C. § 839e(i)(1). BPA also has included the Federal Register Notice in the administrative record.

BPA's statements regarding compliance with NEPA are provided in support of the rate proposal asserting that the proposal complies with NEPA. The Federal Register Notice provides:

An initial review of the this proposed rate adjustment indicates that it is consistent with . . . the Market Design Alternative.  This Rate Proposal would result in rate levels similar to those resulting from the rate designs evaluated in the Business Plan EIS, and thus would not be expected to result in significantly different environmental impacts from those examined for the Market-Driven Alternative in the Business Plan EIS.  

68 FR 12048 at 12058, SN-03-FR-01.

These statements are not mere notices to the public as to how a separate proceeding 

would be affected by the outcome of this rate proceeding.  They are clear statements as to BPA's determination that further NEPA compliance is not necessary. 

Contrary to the Hearing Officer's decision regarding the exclusion GPU's direct testimony, section 7(i)(2) does not make a distinction between sworn testimony and other types of materials submitted by BPA.  The statute requires the submission of GPU's testimony that refutes BPA’s claims that it has complied with NEPA.

Additionally, section 7(i)(3) provides:  "In addition to the opportunity to submit oral and written materials at the hearings, any written views, data, questions, and arguments submitted by persons prior to, or before the close of, hearings shall be made part of the administrative record."  16 U.S.C. § 839e(i)(3).   This statutory directive requires any information submitted by any person, including the parties, to be included in the administrative record.  BPA's Hearing Officer's decision is also directly contradicts this statutory directive.  

The Northwest Power Act and the Administrative Procedures Act requires the Administrator to admit and consider GPU’s testimony regarding NEPA compliance and GPU’s associated Exhibits.  SN-03-E-GP-01A, B,C,D and E.

G. SUMMARY OF CONCLUSIONS

BPA needs to take significant steps to avoid or mitigate the potential rate impacts on its customers from the SN CRAC.  The Administrator also should take the following actions:

1. 
The Administrator should avoid implementing the SN CRAC to the extent required by law.

2.
If the Administrator is unable to avoid implementing the SN CRAC, he should adopt the Contingent SN CRAC and other rate mitigation steps proposed by GPU.

3. The Administrator must comply with NEPA.  BPA must conduct and complete an environmental assessment prior to the Administrator's record of decision.

4. The Administrator must comply with the Northwest Power Act and conduct a 7(b)(2) Rate Test in this proceeding.

5. The Administrator must re-open the proceedings to submit substantial evidence that justifies the decision to trigger the SN CRAC.  Absent that evidence the Administrator's decision appears arbitrary. 

6. The Administrator must correct the procedural errors in this proceeding and allow GPU to submit all of its testimony and evidence.

H. GPU’S FINAL REVISED EXHIBIT LIST

GPU submitted direct testimony and several exhibits.  Pursuant to the Hearing Officer’s Order, a portion of GPU’s testimony and all of its exhibits were not admitted to the record.  Pursuant to BPA counsel agreement, the controversial testimony and exhibits are now admitted to the record, but in redacted form.  GPU protests the Hearing Officer’s determination as set forth in this Initial Brief and resubmits the original testimony and exhibits set forth below.  GPU requests the Administrator to admit all of GPU’s its testimony and exhibits without any redactions.

1. Generating Public Utilities’ Exhibit List

SN-03-Q-GP-01
Qualification Statement for Richard Lovely

SN-03-Q-GP-02
Qualification Statement for Dennis Robinson

SN-03-Q-GP-03
Qualification Statement for Lon Peters

SN-03-E-GP-01
Direct testimony of Generating Public Utilities

SN-03-E-GP-01A
Response to GP/BPA 3

SN-03-E-GP-01B
Firm Power Rates- Excel spreadsheet

SN-03-E-GP-01C
BPA amortization detail

SN-03-E-GP-01D
BPA FY 2003 financial condition update

SN-03-E-GP-01E
Summary of the Debt Restructuring Program

DATED this 23rd day of May, 2003.

GENERATING PUBLIC UTILITIES
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