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I. INTRODUCTION.

On February 7, 2003, the Administrator of the Bonneville Power Administration (BPA) determined that the Safety-Net Cost Recovery Adjustment Clause (SN CRAC) triggered, based on a forecast that claimed a 50% or greater chance of missing a payment to the U.S. Treasury during the 2003 fiscal year.  BPA initiated an expedited hearing under section 7(i) of the Northwest Power Act. (16 U.S.C. 839e(a)(1).)  By notice in the Federal Register on March 13, 2003, BPA announced a proposed adjustment to BPA’s Wholesale Power Rates for FY 2002-2006 that were approved by the Federal Energy Regulatory Commission (FERC) on an interim basis on September 28, 2001 (96 F.E.R.C. ¶ 61.360).  (Federal Register, Vol. 68, No. 49, PP. 12048, et seq.)  Pursuant to the notice, BPA issued its Order Establishing Schedule on March 31, 2003, providing the schedule for filing direct and rebuttal cases, discovery, cross-examination, a hearing, briefing, oral argument and a final Record of Decision (ROD) on June 30, 2003.  (SN-03-O-03.)    

Public Power Council (PPC) and Idaho Energy Authority, Inc., submit this Initial Brief pursuant to the Special Rules of Practice to Govern These Proceedings (Special Rules) issued on March 31, 2003 (SN-03-O-01 at p. 6), and Procedures Governing Bonneville Power Administration Rate Hearings, 51 Fed. Reg. 7611 (1986) (Procedures), Rule 1010.13.  In addition, this Initial Brief is submitted in compliance with the Order on Initial Briefs and the Order Enforcing Post-Hearing Exhibit List, both issued May 16, 2003.  (SN-03-O-18 and SN-03-O-19.)

PPC is a non-profit Washington corporation consisting of 110 publicly- or cooperatively-owned electric utilities that are statutory preference customers of BPA, purchasing all or part of their wholesale power requirements from BPA.  Idaho Energy Authority, Inc., is a 21-member organization of municipally- and cooperatively-owned utilities, an Idaho corporation.

II.
STATEMENT OF THE CASE.


We assert that BPA triggered the SN CRAC 7(i) process to raise rates by up to 41% based on an incorrect and overly pessimistic assessment of BPA’s financial condition.  BPA did not properly trigger the SN CRAC proceeding, basing its forecast of secondary revenues on a faulty AURORA model.  Nevertheless, even when BPA’s financial conditions clearly improved, BPA refused to back off its initial proposal in a meaningful manner.  


Since BPA issued its Initial Proposal, hydro conditions have improved dramatically; secondary sales exceed expectations; BPA has made some cost cuts; BPA has used an updated AURORA forecast in place of its flawed model, which should yield more accurate estimates of secondary revenues; and it has settled a lawsuit with Enron.  Despite the improved situation, BPA persists in its claim to need a rate increase, not on the basis of a critical need for the FY 04 rate period, but so that it can build reserves in FY 05-06, to be collected now in a period when the region and BPA’s customers are suffering financially.  


BPA should withdraw its SN CRAC 7(i) process at this time.  BPA does not need 

an SN CRAC rate increase in FY 04 to meet its financial obligations, which is the only basis for triggering the SN CRAC at this time.  A rate increase would be harmful to the economy.  BPA can reduce its costs and enhance its revenues, thus improving BPA’s net revenue situation, which would allow BPA to meet a high standard of repayment probability without an SN CRAC.  BPA should not consider a rate increase until BPA has made additional cost cuts and used cash tools available to it.

III. ISSUES IDENTIFIED AND ARGUMENT. 

A.
Has BPA established a need for an SN CRAC rate increase in FY 04?



The following demonstrates that BPA does not need an SN CRAC in FY 04. 

1.
BPA’s Initial Proposal.  

In its initial study issued March 31, 2003, BPA proposed a 3-year, variable Safety Net Cost Recovery Adjustment Clause (SN CRAC) adjustment to power rates, with a cap limiting revenues collected each year.  (SN-03-E-BPA-01, pp. 1-8.)  BPA anticipated that this SN CRAC would collect sufficient additional funds to fill what it projected to be a $920 million net revenue deficit for the rate period. (SN-03-E-BPA-04, p. 10.)  BPA proposed a temporary increase to adjust power rates, based on the level of end-of-year Accumulated Net Revenue (ANR) for PBL, as defined in the Financial Based (FB) CRAC provision in the 2002 General Rate Schedule Provisions (GRSPs).   BPA proposes to determine the adjustment annually for fiscal years 2004 to 2006, to go into effect October 1 of each year.  The SN CRAC for a given fiscal year would be calculated by comparing an August forecast of ending ANR for the preceding fiscal year, to that year’s SN CRAC threshold.  The SN CRAC implemented for the subsequent fiscal year would collect the difference between the forecasted ANR and threshold, or an annual cap, whichever is smaller.  Initially, BPA said that the SN CRAC could vary from zero to 41%, depending on PBL’s financial condition as reflected in BPA’s forecasted ANR.  (SN-03-E-BPA-01, pp. 1-8.)  While it would vary, the total rate was expected to be about a 30% surcharge to base rates, or 16%, on average, above FY03 rates (which include the LB and FB CRACs).  (SN-03-E-BPA-04, p. 12, ll. 24-26.)  

Alternatively, BPA suggested other possible designs, including a “contingent” rate design with changing parameters for all three years remaining in the rate period, contingent on favorable things happening by August 2003, such as settling certain litigation among the preference utilities and the investor-owned utilities.  (SN-03-E-BPA-10, p. 7, l. 21 – p. 9, l. 16.)

BPA reserved the right to retrigger another SN CRAC 7(i) process if the Administrator determined that, after the implementation of the FB CRAC, the currently active SN CRAC, and any forecast of Augmentation True-ups, either of the following conditions existed: (1) BPA forecasts a 50% or greater probability that it will nonetheless miss its next payment to the US Treasury or any other creditor; or (2) BPA has missed a payment to the US Treasury or has satisfied its obligation to the US Treasury but has missed a payment to any other creditor.  (SN-03-E-BPA-01, p. 7-3; SN-03-E-BPA-04, pp. 12-13.) 

2.
BPA’s Rebuttal Revisions.


In Rebuttal, BPA did not offer hard numbers, but promised such for the Final Study, which would contain all updated information on loads, resources, secondary revenue, bearer bonds, continued cost cuts, repayment study, the Enron Settlement, etc., all of which would be reflected in an updated net revenue calculation for FY 02-06.  (SN-03-E-BPA-17, p. 9; SN-03-E-BPA-17(E1), p. 2.)  In proposed revisions to its Initial Proposal, BPA would match the ANR thresholds used to calculate the FB CRAC to those of the proposed SN CRAC.  (SN-03-E-BPA-17(E1), p. 2.)  BPA would refine its rate design by including a contingent feature, such that if certain “favorable events” should happen between the Final ROD and August 2003, BPA would recalculate the SN and FB CRAC ANR thresholds and the SN annual caps for the rate period.  (SN-03-E-BPA-17, p. 14; SN-03-E-BPA-17(E1), p. 2.)


3.
BPA’s Cross-Examination.

On cross-examination on May 16, 2003, BPA’s witnesses testified that the final study would take into account four factors in determining the net revenues:  (1) Improved secondary sales for FY 03 from an improved runoff forecast at the Dalles of 89.3 MAF as of May 22 (see SN-03-B-NR-01, p. 3) (driven by a combination of improvement in the hydro conditions as well as price changes), which were expected to be improvements, but the final numbers had not been run and some disaster could happen before that time; (2) a revision to expense estimates; (3) the settling of the contract with Enron; and (4) an update to the AURORA forecast for FY 04-06.  (Official Transcript (Tr.), pp. 40-41.)   The witnesses tentatively indicated that the revenue deficit was no longer $920 million (Tr. pp. 38-40) and offered some tenuous numbers that could affect the net revenues:  $50-60 million more from improved secondary sales; $30 million more from cost cuts; and $100 million from an Enron contract settlement.  (Tr. p. 42, $30 million for internal operations costs; Tr. p. 43, $50-60 million improvement relative to the initial proposal; Tr. p. 45, about $100 million improved effect on net revenues from the Enron settlement.)  In addition, these direct changes to BPA’s revenue and expense estimates result in a fifth category – derivative effects to BPA’s proposed net revenues, particularly changes in BPA’s net interest expenses.  (Tr. p. 104.)  

Despite the fact that BPA’s outlook concerning its net financial position is essential to resolving both the need for and the form of any SN CRAC, BPA objected to placing its current forecast of its financial position in the record at all.  (Tr. 107 pp. 139-40.)  Instead of making cost and revenue data available during the hearing, BPA expects to get the data later and conduct a “final study” after the hearings.  Specifically, under cross-examination, Mr. Lovell acknowledged that in order to prepare the “final study,” he would “get inputs from other panels about changes in costs and revenues.”   (Tr. p. 140.)  In short, BPA proposes to set the SN CRAC based upon data about which its witnesses could only testify – if at all – in the most vague and general terms during the hearing. 
 

Even if the updated revenue and expense data were in the administrative record, the precise nature of any SN CRAC to be adopted will not be uniquely determined merely by such data.  Specifically, Mr. Lovell testified upon cross-examination that “there’s more than one set of [SN CRAC] parameters possible, given the inputs” to be developed by staff.  (Tr. p. 140).  Mr. Lovell also confirmed that the “three standards” for SN CRAC design, coupled with BPA’s preference for level rates, coupled with the new data, would not permit rate case participants to discern the nature of expected rates:

“Q:
. . . is there anything in the testimony that I could look to indicate how you would choose from amongst those alternatives”

“A:
Not really.”  (Tr. p. 141.)

In sum, both the data and methodology material to the ultimate determination of the SN CRAC parameters are to be created subsequent to the hearings, briefs and, potentially, even oral argument in these proceedings.

4.
BPA’s Record Is Legally Insufficient to Support the Proposed SN CRAC.


Pursuant to § 7(i)(2)(A) of the Pacific Northwest Electric Power Planning and Conservation Act (“Northwest Power Act”), 16 U.S.C. §839e(i)(2)(A), “any person shall be provided an adequate opportunity by the hearing officer to offer refutation or rebuttal of any material submitted by another other person or the Administrator.”  Under the Northwest Power Act, all materials that will constitute part of the rate case administrative record shall be submitted “prior to, or before the close of, hearings . . . .”  See 16 U.S.C. § 839e(i)(4).


Once the record is established, “[t]he Administrator shall make a final decision establishing a rate or rates based on the record . . . .”  16 U.S.C. § 839e(i)(5).  It is clear beyond doubt that the Administrator cannot rely upon factual material not admitted into evidence in setting rates, for upon judicial review, “final determinations regarding rates under section 839e of this title shall be supported by substantial evidence in the rulemaking record required by section 839e(i) of this title . . . .”  16 U.S.C. § 839f(e)(2).


Insofar as the administrative record contains neither the data BPA has already said that it will use to set the SN CRAC parameters, nor the methodology to be used in that process, BPA has failed to provide a record to support any SN CRAC.  The notion that BPA can base its rates on material developed outside the administrative record, and shielded from cross-examination by the parties, is not only contrary to the requirements of the Northwest Power Act, but also violates fundamental Constitutional guarantees of due process of law.  

Certainly the Administrator is not prohibited from “making use of the information gathered during the hearing to improve the final rate structure.”  Central Lincoln People’s Utility District v. Johnson, 735 F.2d 1101, 1118 (9th Cir. 1984) (emphasis added).  In that case, the Ninth Circuit rejected procedural challenges to the ratemaking process because there was no suggestion that “the revisions [to the rates] were in fact based upon any material that was not already contained in the record.”  Id.  Here BPA’s witnesses have admitted that that is precisely what they intend to do:  base the rates on materials never admitted into the evidentiary record.
 

B.
Should BPA have taken into account the regional economy in recognition that its customers cannot absorb another rate increase?   

Our policy witnesses, along with many other representatives of BPA’s preference customers and other customers, have demonstrated that a rate increase would be very harmful to the economy.  BPA should do everything it can before increasing rates over and above the already sizable LB and FB CRACs.  Our witnesses, all utility managers, attest to the fact that the utilities in particular and the region in general cannot absorb another rate increase.  Over the last two years, the region’s utilities have been burdened by 44.5% rate increases over the May 2000 “base rates.”  Utilities have taken drastic measures to handle the rate increase.  They have cut costs, exhausted financial reserves, borrowed money and increased their customers’ rates (customers who are struggling with the bad economy as it is).  Although they have tried to soften the impact of the rate increases, the utilities have suffered financial losses from unpaid utility bills, disconnections of residential customers, businesses closing, which has resulted in subsequent load loss and further reduction in revenues to cover costs.  (SN-03-E-PP-01, p. 1, ll. 13-20.)  

Other utilities and representatives of large customers and direct service industries corroborate the weak economy, the high unemployment rates and the loss of manufacturing jobs contributed to by the already high BPA rates.  (SN-03-E-GP-01, p. 2, ll. 4-11; SN-03-E-CC-01, p. 3, l. 5 – p. 4, l. 2.)  Northwest Requirements Utilities’ (NRU) witnesses gave specific examples of the crippling harm to utilities and their customers resulting from even higher BPA power costs, including already incurred job losses in the region, threatened loss of more jobs, and reduction in utility revenues.  (SN-03-E-NR-01, p. 5, ll. 1-20.)  Witnesses for the Western Public Agencies Group (WPAG) averred that the region cannot withstand another rate increase.  The rates have already increased by 50% since September 2001, while the region remains under the grip of a severe recession, with the first and third highest levels of unemployment in the nation for Oregon and Washington, respectively (133,000 unemployed in Oregon and 210,000 in Washington).  (SN-03-E-WA-01, p. 3, l. 11 – p. 4, l. 5.)  

BPA’s witnesses, Keep, et al., admitted to the poor economy and the problems with “an additional rate increase from BPA, based on the traditional TPP standard, would make an economic recovery more difficult.”  (SN-03-E-CC-01H, BPA response to AL-GN/BPA-04 – a one-year increase using the traditional TPP standard as the basis for setting the SN CRAC.)   PPC asserts that the record supports a determination that any rate increase would adversely affect the economy.  BPA’s witnesses, Mr. Keep and Ms. Leathley, detailed conclusions on the bad economy gleaned from meetings, customer representatives and customers themselves, SN CRAC rate case workshops, the Financial Choices public process in 2002, and finally, from the substantial documentation by the press. (Id.)  BPA acknowledged in response to data request CR&YA/BPA:095 as follows:

BPA has not performed a formal analysis regarding the effects of a BPA rate increase on the Northwest economy.  BPA, however, is aware of reports regarding these effects and has received many letters from Pacific Northwest citizens, businesses and local governments describing the authors’ expected effects of such a rate increase on the economy. … From a societal standpoint, BPA is concerned with the welfare of the residents and businesses in the region, and is therefore cognizant of the financial hardships rate increases may have on the economy, in general.  As such BPA seeks to keep rate increases as low as possible consistent with prudent financial practices.

(SN-03-E-CC-01R.)

Exhibits in the record demonstrate the dire situation throughout BPA’s region in the Pacific Northwest.  (SN-03-E-CC-01I, Oregonian Article dated April 4, 2003; SN-03-E-CC-01J, Oregonian Article dated April 17, 2003; SN-03-E-CC-01K, Press Release from the Oregon Employment Department dated April 11, 2003; SN-03-E-CC-01L, Clearing Up Article titled “Bearing Down” and dated April 14, 2003; SN-03-E-CC-01M, National Association of Manufacturers Report-Montana; SN-03-E-CC-01N, National Association of Manufacturers Report-Oregon; SN-03-E-CC-01O, National Association of Manufactures Report-Idaho; SN-03-E-CC-01P; and National Association of Manufacturers Report-Washington.) 

BPA does not need a rate increase at this time.  The region cannot afford a rate increase, particularly one that is obviously not needed, and BPA should make every effort to avoid one.


C.  
  Should BPA cut costs further and use additional financial tools before it imposes an SN CRAC rate increase?


BPA should cut costs and use case tools at its disposal before it imposes an SN CRAC rate increase.  BPA is not using the tools it has to avoid the SN CRAC, and should employ whatever means it has before resorting to another rate increase.  BPA must respond to its current financial crisis by more aggressively cutting its costs, as BPA was forced to do in the mid-90’s.  The Joint Customers have identified a number of areas where BPA could reduce its costs and enhance its revenues, which would improve BPA’s net revenue situation, allowing BPA to meet a high standard of repayment probability in FY 04 without an SN CRAC.  
1.  BPA’s SN CRAC analysis should assume recovery of ENW bearer bonds.


2.  BPA’s SN CRAC analysis should assume an increase in spot market net revenue assumptions due to higher run-off projections during this fiscal year when compared to the assumptions used in the Initial Proposal. 


3.  BPA should reduce its Internal Operations and Overhead costs to 2001 levels, not including the effect of revenue offsets


4.  BPA should assume all other cost cuts identified as a result of Financial Choices.


5.  BPA could assume, and its SN CRAC analysis could reflect, deferrals and/or reductions of financial payments to the investor-owned utilities, pursuant to an overall settlement of matters related to litigation.


6.  BPA’s SN CRAC analysis, and determination of LB CRAC, could reflect removal of the litigation payment premium due the IOUs, assuming the settlement of litigation with the IOUs.


7.  BPA should use its available cash tools to obtain a higher TPP.  For example, BPA has a $250 million line of credit with the U.S. Treasury available (SN-03-E-NR-01, pp. 14-15).  Other cash tools exist which BPA could use to increase its TPP.  On May 22, 2003, BPA issued Order Granting Motion of the Bonneville Power Administration and the Western Public Agencies Group to Admit a Document to Supplement the Record admitting into the record a List of Liquidity Tools available to BPA.  (SN-03-O-20.)
  In addition, BPA could use a portion of the Energy Northwest refinancing proceeds as a reserve of last resort to ensure Treasury repayment with repayment of these funds during the current rate period, although we believe that BPA can avoid an SN CRAC without recourse to this tool.


8.  BPA should amortize the amounts borrowed for Conservation Augmentation over 20 years, as opposed to the shorter 10-year period assumed in the Initial Proposal.  While this may not help avoid the SN CRAC, it will increase net revenues.  (SN-03-E-BPA-13, p. 5, ll. 4-20.) (The preceding summarized from SN-03-E-JC-01, p. 9, l. 7 – p. 10, l. 21.) 


In addition to the alternative measures developed and/or identified by its customers and set out by the Joint Customers, our witnesses believe that extraordinary times call for extraordinary measures.  (SN-03-E-PP-01, p. 3, ll. 8-13.)  BPA must make aggressive efforts to cut its costs and find other remedies than raising its rates, as pointed to by the Joint Customers’ technical testimony above, in areas within the agency where BPA could make significant cuts.  (Id., p. 2, l. 20 – p. 3, l. 7.)  Because the hydro forecasts continue to improve, among other reasons, we believe that the gap claimed is significantly smaller than BPA forecasted when it triggered the SN CRAC process.  (Id., p. 3, ll. 4-7.)

D. 
Is BPA’s multiple-year SN CRAC rate design seriously flawed?

BPA’s multiple-year SN CRAC rate design would allow BPA to impose an SN CRAC rate increase even if it has $489 million at the beginning of FY 04, $555 million in FY 05, and $607 in FY 06.  (SN-03-E-BPA-17, p. 19, ll. 1-5.)  The multiple-year aspect would allow BPA to over-collect.  If BPA imposes an SN CRAC rate increase, it should only be for one year, based on BPA’s inability to meet its treasury payment in that year.  If, after one year, BPA forecasts Treasury payment difficulties, then it should have another 7(i) process to address another SN CRAC.  If BPA is scheduled to collect the maximum annual amount of SN CRAC moneys allowed in the proposed design and it still forecasts a less than 50% chance of Treasury payment, then it may retrigger another SN CRAC.  (SN-03-E-JC-01, p. 10.) 

E.  
Did BPA improperly trigger the SN CRAC, relying on an outdated model in forecasting secondary revenues that resulted in an unreliable, flawed forecast?

BPA improperly triggered the SN CRAC.  The calculations of forecasted secondary revenue BPA uses in its SN CRAC analysis are based on a dated version of the AURORA model and an equally dated and erroneous version of the inputs to AURORA.  The combined effect is a flawed forecast that should not be relied upon to impose a multi-year SN CRAC. (SN-03-E-JC-01, p. 46.)

F.  
If an SN CRAC rate increase is imposed, should it be a one-year or multi-year charge, and at what level? 


We assert that any SN CRAC must be determined for FY 04 only.  We reluctantly recognize that if BPA must implement an SN CRAC rate increase, such an increase should be limited to the absolute minimum necessary.  Given the improved outlook for BPA, an SN CRAC should be calculated at a fraction of the 30% BPA has proposed, limited to no more than the average decrease in the LB CRAC from 2003 to 2004.  The full reduction in the LB CRAC should occur before implementing an SN CRAC increase to avoid cost shifts.


G.  
Why should BPA be limited to a single-year SN CRAC?


BPA has not demonstrated that it requires a large, multi-year SN CRAC rate increase, and granting this unnecessary increase would diminish any incentive BPA has to resolve its financial situation by prudent cost management and operations.  A multi-year SN CRAC is unacceptable, and would be a major disincentive for BPA to cut costs.  It could exacerbate the size of the rate increase, because BPA would be collecting for forecasted problems that might not occur.  Under its multi-year proposal, BPA would be granted large, automatic rate increases, with the promise that if good things happen, then there could be a reduction.  BPA would have little reason to pursue cost cuts or resort to available financial tools.  Without demonstrating that it needs such a large rate increase, BPA would be amassing financial reserves from its customers at the risk of further harm to the economy.  BPA’s request in this instance contravenes the statutory requirement to set rates “with a view to encouraging the widest possible diversified use of electric power at the lowest possible rates to consumers consistent with sound business principles. . . .”  16 U.S.C. § 838g(1).  

Under no circumstances should BPA have the ability to retrigger another SN CRAC if the current SN CRAC reaches its capped annual collection.  BPA has proposed an SN CRAC design that could provide a retriggering of the SN CRAC § 7(i) process, even if the current monetary collection has reached its cap.  If this were to happen, the cap and the ANR thresholds would be meaningless.   
Neither should BPA be granted its proposal for a contingent design to secure a certain SN CRAC rate increase and then hope that “favorable things [might] happen” to reduce the size of the ultimate increase.  In and of itself, a contingent feature might not be disadvantageous, but not when it is coupled with automatic adjustment provisions.  A guaranteed revenue stream would diminish BPA’s incentive to work toward enabling these “favorable things” to happen, such that BPA would depend upon revenue that it would not otherwise need, if it had managed its financial tools prudently, consistent with sound business principles in these times of economic duress.  The Accumulated Net Revenue (ANR) thresholds chosen to set the amount of the SN CRAC increase each year indicate that if BPA had $489, $555, or $607 million in reserves, it would still get an SN CRAC rate increase in 2004, 2005 and 2006.  (SN-03-E-BPA-17, p. 19, ll. 1-5.)  This result is intolerable to the region, which is suffering economic duress.  BPA must not have the ability to build up unnecessarily high reserves from the region during hard times. 


H.  
Should BPA impose a higher SN CRAC to hedge for uncertainty and accumulate reserves? 


Save Our Wild Salmon [sic] and the Northwest Energy Coalition (SOS/NWEC) and Columbia River Inter-Tribal Fish Commission and the Yakama Nation (CRITFC/YA) have requested that BPA raise rates even further than proposed to hedge for uncertainty; raise the proposed annual collection cap; and set the TPP goal higher, raising financial reserves to unprecedented levels.  CRITFC/YA asked for $108 million more in direct program costs. (SN-03-E-CR/YA-01, p. 29, ll. 21-23.)  This request alone would result in a 5.9% rate increase to BPA’s customers.  (SN-03-E-JC-02, p. 2, ll. 4-6.)  CRITFC/YA also believes that not addressing uncertainties with a high SN CRAC may result in too low a CRAC that will not meet speculative fish costs.  (SN-03-E-CR/YA-01, p. 50, ll. 16-18.)  


The proposals of these two groups would increase BPA’s rates substantially.  Speculative direct program costs should not be recovered from BPA’s rates, and the rate caps and TPP goal should not be escalated to raise financial reserves to exceedingly high and unnecessary levels.  BPA is not allowed by law to set unnecessarily high rates to cover speculative expenses – again, this violates its requirement to encourage use of electric power at the lowest possible rates to consumers that is consistent with sound business principles.  16 U.S.C. § 838g(1).  The impact of CRITFC’s proposal would be an SN CRAC growing to 53% per year over the period 2004 to 2006, leading to a 33% rate increase, and removing an additional $267 million from the economy.  (SN-03-E-JC-02, p. 3, ll. 2-7.)  Both recommendations for high TPP standards and higher funding levels for Fish and Wildlife programs than BPA proposes should be denied.

I.  
Should BPA have conducted a § 7(b)(2) rate test as part of the SN-03 rate proceeding?

We join in and adopt Canby Utility Board’s analysis of the “§ 7(b)(2) rate test,” in its Initial Brief in this proceeding, as set forth in 16 U.S.C. § 839e(b)(2).  (SN-03-B-CA-01.)  PPC also supports the positions of Springfield Utility Board on the applicability of the § 7(b)(2) rate test in its Initial Brief (SN-03-B-SP-01).  

In joining in with Canby and SUB and adopting their positions and analysis, PPC clarifies that in Bonneville Power Administration’s Answer in Opposition to Public Agencies’ Motion to Compel BPA to Conduct a 7(B)(2) Rate Test, BPA may have mistakenly implied that PPC signed a settlement agreement that stated that the test would not apply in an SN CRAC § 7(i) proceeding.  (SN-03-M-22(1), pp. 2-3, 14-18.)  There may also be some confusion in that BPA, in this answer to the motion, called the previous group “Joint Customers,” when the parties were substantially different from the Joint Customers in this proceeding.  “Joint Customers” in SN-03 includes an array of large industrial customers, DSIs and preference utilities, but does not include any investor-owned utilities or utility commissions.  In the Initial Brief of the Parties that Comprise the Joint Customer Group (WP-02-B-JCG-01, April 24, 2001), the parties referred to themselves as “JCG,” and were comprised of four public utility groups, including PPC, as well as investor-owned utilities and utility commissions.  PPC signed on to the Joint Customer Group brief, but is not bound to all the legal arguments in that brief in subsequent proceedings, and, under any circumstances, would be free to pursue a different legal argument in this proceeding.  

In the Partial Settlement Agreement effective February 15, 2001, parties never stipulated that a § 7(b)(2) rate test would not apply on the triggering of a § 7(i) hearing process under the Northwest Power Act.   (WP-02-M-111, Exhibit A, Parties Proposal, D. SN CRAC, pp. 5-6.)  In addition, PPC did not waive a number of § 7(b)(2) rate test issues in signing the stipulation.  (Id., Exhibit B, pp. 1-2.)  Whether to use the § 7(b)(2) rate test in the SN CRAC 7(i) case was not a decision addressed in the WP-02 rate proceeding, and thus is not foreclosed by BPA’s March 13, 2003 notice. 

Without repeating the arguments and positions in the Initial Briefs of Canby and SUB, we assert that we support and adopt their arguments related to the § 7(b)(2) rate test as required in this SN CRAC § 7(i) hearing, which proposes a substantial rate increase to the public agency utilities and requires the § 7(b)(2) scrutiny. 

IV. SUMMARY OF CONCLUSIONS.

A.  BPA has not established a record sufficient to support the proposed SN CRAC rate increase.

B.  In recognition of the weak regional economy, BPA should cut costs and implement cash tools before seeking a rate increase. 

C.  BPA’s multiple-year SN CRAC rate design is seriously flawed. 

D.  BPA improperly triggered the SN CRAC, relying on an outdated model in forecasting secondary revenues that resulted in an unreliable, flawed forecast. 

E.  Any SN CRAC rate increase should be for FY 04 only, and, in consideration of the improved conditions, at a fraction of the 30% rate increase BPA has requested.

F.  If an SN CRAC is imposed, BPA should limit it to a single-year CRAC at a level it can identify, because it has not demonstrated that it needs a multi-year rate increase.  Granting an unnecessary rate increase to allow BPA to build its reserves at a time of financial distress for its customers would be bad for the region and a disincentive for BPA to cut costs and engage in prudent cost management. 

G.  BPA should deny the requests of SOS/NWEC and CRITFC/Yakama to raise rates to hedge for uncertainty, to raise the caps and set the TPP higher, thus raising financial reserves to unprecedented levels.

H.  BPA should have conducted a § 7(b)(2) rate test as part of the SN-03 rate proceeding.

V.
FINAL REVISED EXHIBIT LISTS.


We participated in the SN-03 CRAC proceeding through two panels:  the technical panel with testimony and exhibits presented by Joint Customers; and the policy panel sponsored by PPC, Pacific Northwest Generating Cooperative and Idaho Energy Authority, Inc.  The following testimony and exhibits were offered and admitted into the record at the Hearing held for purposes of cross-examination on May 16, 2003.   Cross-examination was waived, and the witnesses were excused from appearing.


A.
JOINT CUSTOMER EXHIBIT LIST

	SN-03-Q-JC-01-03 
	Qualification Statements of Raymond Bliven, Geoffrey Carr, Kevin O'Meara

	SN-03-E-JC-01 
	Direct Testimony of the Joint Customers



	SN-03-E-JC-01A
	Data Response- Data Request SP-BPA-001A



	SN-03-E-JC-01B-D
	Data Response- Data Request SP-BPA-001A



	SN-03-E-JC-01E
	Nov. 22, 2002 Letter to BPA customers, tribes, and interested parties

	SN-03-E-JC-01F


	March 7, 2003 Workshop Handout

	SN-03-E-JC-01G


	Dec. 11, 2000 Letter to Energy NW

	SN-03-E-JC-01H


	Debt Restructuring Results to Date

	SN-03-E-JC-01I
	Data Response-Data Request NR-BPA:001



	SN-03-E-JC-01J


	Toolkit Results

	SN-03-E-JC-01K
	Data Response- Data Request NR-BPA:002



	SN-03-E-JC-01L


	Data Response - Data Request PP-BPA-011

	SN-03-E-JC-01M


	SN CRAC ANR - Reserve Level Thresholds

	SN-03-E-JC-01(E1) 
	Errata to the Direct Testimony of the Joint Customers

	SN-03-E-JC-02 
	Rebuttal Testimony of the Joint Customers



	SN-03-E-JC-02(1) 
	Conformed Rebuttal Testimony of the Joint Customers


B.  PUBLIC POWER COUNCIL, et al., EXHIBIT LIST

	SN-03-Q-PP-01-03
	Qualification Statements for Rick Crinklaw, Kenneth Sugden, and Steve Loveland; SN-03-Q-PP-01-03

	SN-03-E-PP-01
	Direct Testimony of PPC, PNGC, IDEA; SN-03-E-PP-01



	SN-03-E-PP-01_doc.pdf
	PDF version of above Word document



	SN-03-E-PP-01(E1)
	Erratum to the Direct Testimony of PPC, PNGC, IDEA; SN-03-E-PP-01


Dated this 23rd day of May, 2003.

Respectfully submitted,


/s/

_________________________

Denise Peterson

Senior Counsel

Public Power Council

1500 NE Irving Street, Suite 200

Portland, OR 97232

Phone: (503) 232-2427

Fax: (503) 239-5959

Email: denisep@ppcpdx.org

/s/

__________________________

Peter J. Richardson

Richardson & O’Leary

99 E. State Street, Suite 200

P.O. Box 1849

Eagle, ID 83616

Phone:  (208) 938-7904

Fax:  (208) 938-7904

Email:  Peter@richardsonandoleary.com
Attorney for Idaho Energy Authority, Inc.

� While parties may be able to review how BPA did structure SN CRAC by the time of oral argument, they have no opportunity, now that the hearing record is closed, to rebut or refute the new cost and revenue estimates in support of the proposed SN CRAC, as required by section 7(i)(2)(A).


� Order No. SN-03-O-20, Appendix A– List of Liquidity Tools Available to BPA as follows:  Bond Reserve Fund Free-ups (estimated at $23 million); Financing Fuel Costs / Long-term Assets (estimated at $12 million per year savings); Treasury Repayment Flexibility (unknown); Use of $250m Treasury Note (borrow up to $250 million for 2-year period); Bringing Interest Savings Forward from Debt Optimization Program (estimated interest savings between $4-5 million through 2018, net present value about $40 million at a 6% discounted rate); Limited use of ENW Debt Extension Proceeds ($315 in 2003); $170m Bond Roll Over (1) and (2); Voluntary prepayment of customer bills; Customer Commitments; Refinance Appropriations (one percent reduction in interest would save $46 million per year).
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