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1. Purpose & Background

Alternative dispute resolution (ADR) encompasses a variety of methods that parties
may use to resolve disputes without litigation. Arbitration is a private, less formal
process in which parties agree to submit a dispute to one or more impartial arbitrators
who then render a decision or award. In non-binding arbitration, a party is not
required to accept the arbitrator’s decision. In contrast, a decision or award in binding
arbitration is final and subject only to very limited rights of appeal. See 9 USC §§ 1-16,
Federal Arbitration Act (FAA). Both types of arbitration can provide benefits to
Bonneville Power Administration (BPA), its customers, and other stakeholders
including the public, such as greater flexibility, limited discovery, a streamlined hearing
process, use of subject-area expert arbitrators, and finality.

BPA created this policy in compliance with 5 USC §§ 571-584, Administrative Dispute
Resolution Act of 1996 (ADRA), that requires an agency to have such a policy before it
can use binding arbitration. This policy was approved by both the U.S. Department of
Energy (DOE) and the U.S. Department of Justice (DOJ), and became effective on
October 9, 2009.

This policy shall not be amended without extensive review and approval by DOE and
DOJ.

2. Policy Owner

The Executive Vice President, General Counsel provides overall management of this
policy and is responsible for monitoring, evaluating, and proposing revisions to this
policy.

3. Applicability
All BPA employees.

4. Terms & Definitions

Refer to the attached, Guidance on the Use of Binding Arbitration for BPA Contracts.

5. Policy

Refer to the attached, Guidance on the Use of Binding Arbitration for BPA Contracts.

6. Policy Exceptions

None.
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7. Responsibilities

Refer to the attached, Guidance on the Use of Binding Arbitration for BPA Contracts.

8. Standards & Procedures

Refer to the attached, Guidance on the Use of Binding Arbitration for BPA Contracts.

9. Performance & Monitoring

Compliance with this policy is monitored by the Office of General Counsel and
reported annually to DOEs Office of General Counsel.

10. Authorities & References

5 USC §§ 571-584, Administrative Dispute Resolution Act of 1996 (ADRA).

11. Review

This policy is scheduled for review in 2019.

12. Revision History

Version
Number Issue Date Brief Description of Change or Review
2 12/18/2014 Format into new template.
2.1 7/22/2020 Format into new template.
Remove hyperlink to guidance document and add document as appendix.
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Appendix A: Bonneville Power
Administration’s Guidance on the Use of
Binding Arbitration for BPA Contracts

BONNEVILLE POWER ADMINISTRATION’S
GUIDANCE ON THE USE OF
BINDING ARBITRATION FOR BPA CONTRACTS

Introduction

Alternative dispute resolution (ADE.) encompasses a vanety of methods that parties may
use to resolve disputes without litigation. Arbitration is a private, less formal process in
which parties agree to submit a dispute to one or mere impartial arbitrators who then
render a decision or award. In non-binding arbitration a party is not required to accept
the arbitrator’s decision. In confrast, a decision or award in binding arbitration is final
and subject to only very limited rights of appeal. See Federal Arbitration Act, 9 US.C.
§5 1-16 (FAA). Both types of arbitration can provide benefits to BPA, its customers, and
other stakeholders including the public, such as greater flexibility, limited discovery, a
streamlined hearing process, use of subject-area expert arbitrators, and finality.

L_Purpose

This gumdance provides the framework and standards for the use of binding arbitration for
BPA contract claims. The gindance was developed consistent with the provisions of 3
U.S.C. §§ 371-384, the Admimistrative Dispute Resolution Act of 1996 (ADFA). The
BPA Office of General Counsel must be consulted before any commitment 1s made by
BPA to pursue binding arbitration in any contract claim  Attachment A contains a list of
questions and answers that provide further detail on how this gmidance should be applied.

2. Scope

The ADEA applies to BPA through the Contract Disputes Act (CDA). See 41 U.S.C.

§ 605(d). Accordingly, this guidance is generally intended to apply to contracts to which
the CDA applies. This section provides some specificity as to which BPA contracts are
subject to the CDA and therefore are subject to this guidance. This sectien also specifies
types of contracts to which this suidance does not apply.

a. This guidance applies to all contracts invelving the following, but not those set out
below in (b):

1) where BPA is acquiring commodities, goods, or services;

2) where BPA is selling commodities or goods; and

3) where BPA is acquining goods or services associated with the construction. alteration,
Tepair, or mamtenance of real property. See CDA, 41 US.C. § 602(a). Such contracts
include, but are not limited to, procurements subject to the BPA Purchasing Instructions
(BPI), BPA power sales contracts, BPA resource and conservation acquisition contracts,
and BPA energy exchange contracts.
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b. This gmdance does not apply:

(1) to real property contracts

(2) to confracts under which BPA is providing services, for example transmission
Services

(3) to confracts under which BPA is purchasing transmission services under other parties
Open Access Transmission Tanffs required by the Federal Energy Regulatory
Commission under the Federal Power Act, 16 U.S.C. §§ 791a-828c, as amended

(4) to employment or labor agreements.

c. This guidance applies to all officers and employees of BPA.

d. Binding arbitration may be used to resclve contract claims where it is more practical,
cost-effective, or efficient than litigation. Before agreeing to binding arbitration,
however, BPA should consider other consensual methods of ADR first, such as
evaluation, negotiation, or mediation.

e. This pmdance alone does not require BPA to participate in binding arbitration or in
other consensual methods of ADE.

3. Defimtions and Terms used mn this suidance

a. Alternative Dispute Resolution (“ADR"™). A generic term that encompasses a wide
range of practices (binding or nonbinding) for managing and resolving disputes other
than through judicial or administrative adjudication. Binding arbitration is a form of
ADE_

b. Administered Arbitration. Arbitration in which a private ADE. provider orgamzation
or arbitrator manages the arbitration process. Among other things, the provider may set
procedural rules, select or assist the parties in selecting arbitrators, schedule the

itration, provide a meeting facility, transfer documents, mail the award and collect amy
fees.

c. Binding Arbitration. A dispute resolution process similar to trial where parties agree
to use a nentral decision-maker to hear and decide a claim by rendering a final and
binding award. Like htigation, binding arbitration is an adversanial, adjudicative process
designed to resolve specific clamms submutted by the parties. Arbitration differs from
hitigation becanse it may not require the stnict apphication of the Federal rules of evidence
and procedure. allows flexibility in both timing and choice of an arbitrator, is a private
procesding, and results in an award that has no precedential value in other disputes. There
are very limited nights of appeal from a binding arbitration award and the judgment is
enforceable by the courts. See FAA 9 US.C. §§ 1-16.

d. BPA General Counsel. The General Counsel of Bonneville Power Administration.
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e. BPA Office of General Counsel The General Counszel’s Office within Bonneville
Power Administration.

f Contract. For purposes of this gmdance, contract means any written agreement
between BPA and another entity that creates obligations between the parties, 1s supported
by consideration, and 1s: 1) 1ssued pursuant to the BPA Purchasing Instructions; 2) a
power sales contract; 3) a resource and conservation acquisition contract; or 4) an energy
exchange contract.

g. Contract Claim or Claim. For purposes of this guidance, contract claim as that term is
used in the CDA, means a written demand for monetary relief in response to a dispute
between the contracting parties.

h. Federal Arhitration Act, 9 U.S.C. §§ 1-16 (FAA™). Means the statute that provides
for the enforcement in federal court of agreements to arbitrate and arbitration awards. The
FAA is procedural and creates no independent basis for federal subject matter

+ risdict

1. Mediation. Means a non-binding, vohmtary process that uses a third-party neutral to
assist the parties in resolving a confract claim.  Mediators have no decision-making
authonty and cannot impose an award on the parties.

j- Negotiation. Means the primary form of dispute resolution in which the parties
communicate or bargain to settle a contract claim with no assistance from a third-party
neutral.

k. Pre-Claim Apreement to Binding Arbitration. For purposes of this gmidance, means a
written clanse included as part of a negotiated contract, in which the parties agree, prior
to any contract dispute, to submit any contract claim to binding arbitration. The clanse
mmst set forth the arbitration procedures that will be followed if a contract claim arises,
including a maximum award amount.

1 Post-Claim Apreement to Binding Arbitration. For purposes of this gmdance, means a
written and voluntary agreement to arbitrate after a contract claim has been submitted
under a contract, and where no agreement to arbitrate was included in the onginal
contract.

4 I for the Use of Binding Arbitration for BPA contract claims

To use binding arbitration, all of the following requirements must be met:

a. All apreements to arbifrate a contract claim must be in wniting and nmist specify the
subject matter to be submitted to the arbitrator for decision (3 U.S.C. § 575()(2));

b. All agreements to arbitrate a contract claim mmst include a maxinmm award that may
be granted by the arbitrator (5 U.S.C. § 575(a}(2));
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c. All agreements to arbifrate a contract claim must only allow for money damages as
relief BPA will not participate in any binding arbifration that provides for any relief
other than money damages. In addition, any money damages awarded in a binding
arbifration are limited to those allowed under federal contract law. The maximum
amount that can be awarded 1s set forth n the agreement to arbitrate pursuant to 4.b
above. In addition, the parties may agree to other imitations that may apply to the award
of money damages. Such limitations will be included in the agreement to arbitrate on a
case-by-case basis.

d. Any officer or employee of BPA offering to use binding arbitration in resolution of a
contract claim must have either the authority to enter into a settlement of the claim, or
have the specific delegated authonity to consent to binding arbitration on behalf of BPA
(GUS.C. § 575(6)(1) and (2));

e. BPA may not require consent o binding arbitration as a condition to contracting with
BPA (3 US.C. § 575(a}(3)); and

f. The agreement to use binding arbitration must be voluntary on the part of all parties (3
US.C.§575(a)1)).

g. BPA will consider whether binding arbitration with foreign entities and foreign
governments is appropriate on a case-by-case basis. If BPA determines that it is

appropriate, the procedures and requirements set forth in this document shall apply to

5. Restnictions on the Use of Binding Arbitration for Contract Claims

a. BPA will not agree to binding arbitration (except in exceptional circumstances) if the
claim:

(1) Requires an authoritative determination as precedent for other cases and such
a proceeding is not hikely to be accepted generally as authonitative precedent;

(2) Involves a significant question of government policy;

(3) Involves a matter for which BPA seeks to mamtain consistent results should
any other persons seek review;

(4) Sipmficantly impacts persons or organizations that are not parties to the
proceedings;

(3) A public record of the arbitration proceedings is important;
(6) Must be monitored on an on-going basis by BPA;
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(7) Must be monitored on an on-going basis by a court or an admimstrative body
to ensure compliance; or

(8) Must be adjudicated to establish a body of law.
b. In addition, the following limits on the use of binding arbitration shall be followed:

(1) All agreements to resolve contract claims through binding arbitration mmst
limit any award of money damages to those allowed vmnder federal contract law,
even if the designated maxinmm award amount is higher.

(2) All agreements to arbitrate nmust explicitly state that the parties to the
arbitration procesdings will bear their respective arbitration costs and fees,

including all attorney’s fees and expenses. The agreement to arbitrate must
explicitly exclude any award of the other party’s attorney’s fees or arbitration
costs.

(3) No arbifrator can serve as counsel, advisor, witness, or representative to any
party to the arbitration proceedings. Potential conflicts of interest of arbitrators

selected pursuant to this puidance must be reviewed by BPA’s Office of General
Counsel. The BPA Office of General Counsel may approve or deny. in writing,
waivers of arbitrator conflicts in appropriate circumstances.

(4) The method to select the arbitrator(s) must be approved by BPA’s Office of
General Counsel.

6. tions of Authon

The decision to use binding arbitration in a contract claim, whether pre-or post-claim (see
paragraph 7 below), is similar to a decision to inifiate litigation or to settle or compromise
a contract claim. Each of these decisions requires the written approval of one or more
officers of BPA with the necessary delegated authority, as well as the written approval of
BPA’s General Counsel, or his delegate. BPA’s practice is to treat binding arbifration as
either the compromise of a contract claim or the settlement of litigation, with approval
required at the appropriate level for both the compromise or settlement activaty. and for
the dollar amount. Authority to determine the maxinmm award amount for any given
arbitration is reflected in the expenditure and/or compromise and settlement delegations.

a. Form of Agreement: Binding arbitration is a complete dispute resolution mechamsm
which has few, if any, rights of appeal. It is imperative that any arbitration provisions for
use by BPA in confract claims (whether in a pre- or post-claim agreement) be carefully
drafted and reviewed by BPA's Office of General Counsel to ensure that all perfi
arbitration issues have been addressed. Any language intended to invoke the use of
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binding arbitration for a contract claim where BPA is a party mmst be reviewed and
approved by BPA’s General Counsel, or his delegate.

b. Approval for Binding Arbitration:

(1) Pre-Claim Agreements: Binding arbitration clauses may be drafted to be
invoked as agreed to by the parties when a dispute anses dunng performance of
the contract, but prior to the submittal of a contract claim. The decision to invoke
binding arbitration clauses must be reviewed and approved by the BPA Office of
the General Counsel in accordance with this guidance. Binding arbitration
clauses may be written to require that the parties must resolve any contract claim
through binding arbitration. Clauses requiring the use of binding arbitration to
resolve any contract claim must be prepared in accordance with the procedures in
this guidance, including limiting the use of binding arbitration to money damages
with a maximum award amount as provided in sections 4(b) and 4(c), and
applicable Delegations of Authority and approved by the BPA Office of General
Counsel. BPA Office of General Counsel will file an annual report with the
Department of Energy’s Office of General Counsel listing all BPA Confracts
requining the use of binding arbitration to resolve any contract clam.

(2) Post-Claim Agreements: When a contract does not require binding arbitration,
BPA will consider whether to use binding arbitration after a confract claim is
submitted on a case-by-case basis. The decision to use binding arbitration must
be in accordance with the procedures for requesting the authonty to settle or
compromise a contract claim.

8. Responsibilities
a. All BPA officers and employees considering the use of binding arbitration for contract
claims must:

(1) Identify subject areas and transactions where binding arbitration may be
appropriate to resolve contract claims;

(2) Develop plans and strategies for the implementation of binding arbitration in
general, and this gmdance specifically, in identified subject areas; and

(3) Work with the BPA Office of General Counsel to identify legal issues that
may affect the substantive transaction/subject area and the implementation of the
use of binding arbitration for contract claims.

b. The BPA Office of General Counzel mmst-

(1) Provide consultation and assistance in determining the need for binding
arbitration in all contract claims;
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(2) Rewview and provide legal advice in each proposal for a binding arbitration
agreement;
(3) At the request of a BPA officer or employee, address legal issues that may

occur if binding arbitration is used to resolve contract claims ansing out of a
contract;

(4) Provide a requesting BPA officer or employee the appropnate agresments,
clauses, and the like to use binding arbitration where approved;

(5) Assist in arbitration design;
(6) Assist in selection of arbitrators;

(7} Advise and assist, if appropriate, in the preparation of the witnesses or
documents to be used in the arbitration;

(8) Assist in the enforcement of arbitration agreements or awards pursuant to the
terms of the Federal Arbitration Act; and

(9) Represent, or assist in representation of. BPA in arbifration.
Questions regarding this gnidance should be directed to the BPA Office of General
Counsel.

The provisions of this pundance are effective immediately. Dated, October 9, 2009
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ATTACHMENT A

This Attachment contains a list of substantive binding arbitration 1ssues identified in the
US. Department of Justice Handbook: Developing Guidance for Binding Arbitration.
and BPA’s responses to those issues. Where the issue 15 addressed by lanpuage in the
body of BPA’s Guidance on the Use of Binding Arbifrafion for BPA Contracts ("BPA’s
Binding Arbitration Policy™), that language is quoted.

Issue 1: For what types of cases will the agency be willing to use binding
arbitration?

BPA may be willing to use binding arbitration to resolve contract claims within the scope
of BPA"s Binding Arbitration Policy (contracts to which the Contract Disputes Act
applies, mcluding procurements subject to the BPA Purchasing Instructions (BFL), BPA
power sales contracts, BPA resource and conservation acquisition contracts, and BPA
energy exchange contracts), if the contract claim fits within the restrictions of section 5.a
of the Policy.

See these relevant portions of BPA’s Bmding Arbitration Policy:

2. Scope

The ADEA applies w BPA through the Contract Disputes Act (CDA). See 41 US.C. § 605(d).
Arcordingly, this puidsnce is generally intended to apply to contracts to which the CDA applies.
This section provides some specificity as to which BPA contracts are subject to the CDA and
therefire are subject to this puidance. This section also specifies types of contracts to which this
Eumidance does not apply.

a. This puidance applies to all contracts involving the following, but not those set out below in
®):

1) where BPA is acquiring commedities, goods, or services;

2) where BPA is selling commoddities or goods; and

3) where BPA is acquiring goods or services associated with the construction, alteration, repair, or
maintenance of real property. See CDA 41 US.C_§ 602(z). Such contracts inclwde, but are not
limited to, procurements subject to the BPA Purchasing Instructions (BPI), BPA power sales
comtracts, BPA resource and conservation acquisition contracts, and BPA ensrgy exchangze
COmITaCts,

b This guidance does not apply:

{1} to real property coniracts

{2) to contracts under which BPA is providing services, for example transmission services

(3) to contracts under which BPA is purchasing transmission services mder other parties’ Cpen
Arcess Transmizzion Tariffs required by the Federal Enerpy Repnlatory Commission mnder the
Federal Power Act, 16 U.5.C. §§ 791a-828c, as amendad

{4) to employment or labor agTeements.

. This puidsnce applies to all officers and employees of BPA.

Organization Title Unique ID
Office of General Counsel (L) Binding Arbitration 220-2
Author Approved by Date Version

D. Jensen (CGF)

EVP and General Counsel M. Jensen (L) 7/22/2020

2.1

Page 11




d. Bimding arbitrati on meay be used to resohve contract claims where it is more practical| cost-
effective, or efficient than litization. Before agrecing to binding arbitration, however, BPA should
consider other consensual methods of ADR first, such as evaluation, negotiation, or mediation.

e. This gumidance alone does not require BPA to participate in binding arbitration or in other
comsensual methods of ADE

5. Bestrictions on the Use of Bindine Arbitration for Contract Claims

a. BPA will not apres to binding arbitration (except in exceptional ciroumstances) if the claim:

(1) Fequires an suthoritative determinstion a= precedent for other cases and such a proceeding is
not Likely to be accepted generally as suthoritative precedent;

(2) Involves a significant question of government policy;

{3) Imvolves a matter for which BPA seeks to maintain consistent results should any other persons
seek review;

(4) Significantly mmpacts persons or organizations that are not parties to the proceedings;
(5) A public record of the arbitration proceedings is important;

(&) Must be monitored on an on-going basis by BPA;

{7) Must be monitored on an on-going basis by a court or an administrative body to ensure
compliance; or

(&) Must be adjudicated to establish a body of law.

Issue 2: Will the agency agree to arbitrate issues other than money, e.g. specific
performance, punitive damages, injunctive relief, apportionment of fees?

No, BPA will only arbitrate confract claims for money damages. See these relevant
sections of BPA’s Binding Arbitration Policy:

3.z Contract Claim or Claim For parposes of this guidance, contract claim as that term is used in
the CDA mesns a written d d for Ty relief in respx o & dispute betwesn the
contracting parties.

4.c. All agreements to arbirate 3 confract claim must only allow for money damages as relief.
EPA will not participate in any binding arbitration that provides for amy relief other than money
d . In addition, amy money d awarded in a binding arbitration are limited to those
allowed under federal contract law.  The maxinmm amount that can be awarded is set forth in the
apTesment to arbitrate pursuant to 4.b sbove. In addition the parties may agree to other
limitztions that may apply to the award of money damages. Such limitations will be included in
the agreemant to arbitrate on a case-by-case basis.

5.b{1) All apreements to resohre contract claims through binding arbitration mmst Lmit amy sward
of money damages to those allowed under federal contract Law, even if the designated maximmm

award amount is higher.
9
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Issue 3: How and by whom will the agency’s decision to arbitrate be made?
a. Who will have authority to recommend arbitration?

nto by consent of both parties. (4.f). A decision by BPA to enter binding arbitration
Tequires the written approval of one or more employees or officers of BPA with the
necessary delegated authority, as well as the wntten approval of BPA’s General Counsel,
or his delegate. BPA’s authority is addressed in section 6 of BPA’s Binding Arbitration
Policy.

4.f The agreement to use binding arbitration mmst be vobmtary on the part of all parties (5 U.5.C.
§ 575(a)(1))-

5. Dele zarione of Awhoris

The dedsion to use binding arbitration in a contract claim whether pre-or post-claim (see
paragraph 7 below), is similar to a decizion to initiate litization or to settle or compromiss a
contract claim  Each of these decisions requires the written approval of one or more officers of
BPA with the necessary delepated authority, as well as the written approval of BPA s General
Coumnsel, or his delegate. BPA s practice is to treat binding arbitration as either the compromise of
a contract claim or the settlement of ltization, with approval required at the appropriate level for
both the compromise or settlement activity, and for the dollar amount. Anthority to determine the
maxinmm award amount for any given arbitration is reflected in the expenditre and’or
compromise and settlement delepations.

b. Who has the authority to enter into settlement? Can this anthority be delegated?

See response to 3a.
¢. Wheo will negotiate the cap on the award?

The officers of BPA with delegated expenditure and/or compronuse and
settlement authonty will negotiate the cap, in consultation with the BPA Office of
General Counsel.

5 Delecati £ Auhor

The dedsion to use binding arbitration in a contract claim whether pre-or post-claim (see
paragraph 7 below), is similar to a decizion to initiate litization or to settle or compromiss a
contract claim  Each of these decisions requires the written approval of one or more officers of
BPA with the necessary delepated authority, as well as the written approval of BPA’s General
Coumnsel, or his delegate. BPA s practice is to treat binding arbitration as either the compromise of
a contract claim or the settlement of tization, with approval required at the appropriate level for
beoth the compromise or settlement activity, and for the dollar amount. Anthority to determine the
maxinmm award amount for any given arbitration is reflected in the expenditre and’or
compromise and settlement delepations.

10
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d. Who will negotiate the rules and selection of the arbitrator?

The parties must mutually agree on the rules for the arbitration and for the selection of
the arbitrator. For BPA, the BPA Office of General Counsel will negotiate the mles and
selection of the arbitrator, in coordination with the BPA employee with responsibility for
the issue being arbitrated. (8.b(3) & (6)).

. The BPA Office of General Counsel musi-

(5) Assist in arbimation design;

(6) Assist in selection of arbitratars;
&, Who will draft the agreement to arbitrate?
BPA’s Office of General Counsel in negotiation with the other party, will draft the
agreement to arbitrate. (2.b(2) & (4)).

b. The BPA Office of General Counsel must-

{2) Review and provide legal advice in each proposal for a binding arbitration agreement;

{4) Provide a requesting BPA officer or employee the appropriste agreements, clanses, and the like
o e binding arbitration where approved;

Issue 4: How can an agency encourage the efficiency of the arbitration process?

+ In most cases a single arbitrator will conduct the arbitration.

+ The parties should attempt to set expeditions deadlines for discovery, submittal of
written argument. and heanng dates (if a heanng is necessary) when negotiating
the binding arbifration process. In most cases. the arbitrator should be required to
issue an award within 30 days after the close of the hearing or the filing of post-
hearing briefs if authorized by the arbitrator, unless otherwise agreed to by the
parties.

+  Whether the arbitration will allow for discovery by the parties, and the manner in
which testimony of witnesses and documents will be presented at the arbitration,
will be decided by the arbitrator, unless otherwise agreed to by the parties.

Issue 5: How and by whom will requests for binding arbitration from people
outside the agency be accepted?

To request binding arbitration, a party must submit a written request to the appropriate

BPA representative responsible for the contract claim  The written request must include:
(1) a description of the specific claim in dispute; and (2) the amount of monetary relief
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the party 1s seeking. BPA may require additional mformation based on the particular
contract claim

Issue 6: Will the agency allow arbitration clauses to be written into contracts?

Yes, in consultation with BPA s Office of General Counsel. In such cases, the clause is a
“Pre-Claim Agreement™ to arbitrate. See section 7.b(1) of BPA's Binding Arbitration
Policy.

Th(1) Pre-Claim Agreements: Binding arbitration clanses may be drafted to be invoked as agreed
to by the parties when a dispute arises during performance of the contract, but prior to the
subymittal of a contract claim  The decision to imroke binding arbitration clanses mmst be reviewed
and approved by the BPA Office of the General Counsel in accordance with this goidsnce.
Binding arbitration dmses may be written to require that the parties mmst resolve any contract
claim throuph binding arbitration. Clases requiring the wse of binding arbitration to resolve any
comtract claim mmst be prepared in accordance with the procedures in this puidsnce, includine
limiting the use of binding arbiration to money damages with 3 maxinmm award amount as
provided in sections 4{b) and 4(c), and applicable Delerations of Awthority and approved by the
BPA Office of General Counsel BPA Office of General Counsel will file an anmoal report with
the Deparment of Energy’s Office of General Counsel listing all BPA Contracts requiring the nse
of binding arbitration to resolve any contract claim.

2 R ibiliti
b. The BPA Office of General Counse] mrst:
{2) Feview and provide legal advice in each proposal for a binding arbitration agreement;

Issue 7: If the agency allows arbitration clauses in contracts, what should be
included in the clanse?

The clause must include the following: a maximum award that can be granted by the
arbitrator (4.b); a statement that monetary relief is the only type of relief available (4.c);
and arbitration procedures (3 k).

3k Pre-Claim Apreement to Binding Arbitration. For purposes of this puidance, means a written
clanse incnded as part of a negotiated confract, in which the parties apgres, prior to any contract
dispuate, to submit any contract claim to binding arbiration. The clause must set forth the
arbitration procedures that will be followed if a contract claim arises, including 3 maxinmm award
amount.

4 b All agreements to arbitrate a contract claim mmst inclode s maxinmm sward that may be
exanted by the arbitrator (3 U.S.C. § 575(a)(2));

4.c. All apreements to arbitrate a contract claim mmst only allow for money damages as relief.
BPAmﬂmmummmmthgmMthmﬂsﬁ:rmrﬂm{oﬁaMmy

. In addition, any money awarded in a binding arbitration are limited to those
s]lo‘wednndu:ﬁeduslomsctlzw The mainmm amount that can be awarded is set forth in the
agTesment to arbitrate pursuant to 4.b above. In addition, the parties may agree to other
limitstions that may apply to the award of money damages. Such limitations will be incloded in
the agreemant to arbitrate on a case-by-case basis.
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Issue 8: What is the arbitrator’s role under the ADRA?

The arbitrator will have the authority to:

+ Regulate the course and conduct of arbitration procesdings, within the limitations,
if any, set out in the parties” agreement to arbitrate

+ Set the time and place for the heaning, if any, and notify the parties of the hearing
date(s)

»  Admimister caths

+ Compel attendance of witnesses and production of evidence to the extent
permitted by law

» Issue decisions or awards

It is suggested that the parties specify in their agreement to arbitrate any other specific
authority they wish the arbitrator to have, and further afford the arbitrator broad
discretion to implement procedures that allow for efficient case management.

Issue 9: Will the agency agree to a panel of arbitrators in some circumstances?

In most cases a single arbitrator will be used, but there may be some cases where a panel
of arbitrators may be appropriate.

Issue 10: What selection criteria will be considered in choosing an arbitrator?
Ameong the primary criteria to consider when selecting the arbitrator are:

1} overall reputation of the arbitrator in terms of competence, integrity, and impartiality;
2) degree of expertise and experience with the subject matter and techmnical issues
involved in the confroversy;

3) availability of the arbitrator during perieds most convenient to the parties; and

4) the absence of any actual or potential conflict of interest.

To the extent rosters of qualified arbitrators exist or are developed, such rosters should be
consulted.

Issue 11: What should an agreement to arbitrate include?

A Pre-Claim Agreement to Arbitration must include: the names of the parties; a
maxinmm award that can be granted by the arbitrator (4.b); a statement that
relief is the only type of relief available (4.c); arbitration procedures (3 k); any other
conditions hmiting the range of possible outcomes.

A Post-Claim Agreement to Arbifrate must include: the names of the parties; a specific

description of the particular issues to be submitted to the arbitrator for decision (4.a); a
maxinum award that can be granted by the arbitrator (4.b); a statement that monetary
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relief is the only type of relief available (4.c); arbitration procedures (3.1); any other
conditions limiting the range of possible outcomes.

Relevant sections from BPA’s Binding Arbitration Policy:

3k Pre-Claim Apreement to Binding Arhitration. For purposes of this puidance, means a written
clamse inchaded as part of a negotiated contract, in which the parties apree prior to any contract
dispute, to submit any comtract claim to binding arbitration. The clanse must set forth the
arbitration procedures that will be followed if a contract claim arises, including 8 maxinmm award
amount.

3.1. Post- Clzim Agreements to Binding Arbitration. For purposes of this guidance, means a
written and volintary agresment to arbitrate after a contract claim has been submitted under a
comtract, and where no apreement to arbitrate was included in the original contract.

4.3 All apreements to arbitrate 3 contract claim mmst be in writing and mmst specify the subject
matter to be submitted to the arbitrator for decision (3 U.S.C. § 57T3(a)2))x

4.b. All agregments to arbitrate a contract claim nmst include 3 mavinmm sward that may be
granied by the arbitrator (3 US.C. § 575(a)(2));

4.c. All agreements to arbirate 3 confract claim must only allow for money damages as relief.
Bpnmmmmmmmm:mmﬁnmmmmm

. In addition, any money awarded in a binding arbitration are limited to those
allowed under federal contract law.  The maxinmm amount that can be awarded is set forth in the
agTesment to arbitrate pursuant to 4.b above. In addition, the parties may agree to other
limitztions that may apply to the award of money damages. Such limitations will be included in
the spreement to arbitrate on a case-by-case basis.

Issue 12: How will the agency pay the arbitrator(s)?

Each party must pay its respective arbitration costs, including attormey fees and expenses.
Gb2)).

5.1b(2) All agreements to arbitrate mmst explicitly state that the parties to the arbitration
proceedings will bear their respective arbitration costs and fees, inclnding all attorney’s fees and
expenses. The apreement to arbitrate mmst explicitly exciode soy award of the other party’s
attorney’s fees or arbitration costs.

Issue 13: Is the agency willing to use administered arbitration?

Yes, upon agreement of the parties. administered arbitration may be used. Parties may
utilize services of the American Arbitration Association (AAA™). CPR. Intermational
Institute for Conflict Prevention & Resolution (“CPR), or any other qualified arbitration
provider mutually agreed to by the parties.

Issue 14: What must the arbitration award include?
Unless the parties agree otherwise, the arbitration award need not be in the form of

formal findings of fact and conclusions of law, but mmust at least provide i summary form
the monetary amount of the award, if any, and the factual and legal basis for the
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arbitrator’s decision. The award will be subject to the “cap™ and any other hmitations

agreed upon by the parties. Arbitration awards will not be treated as confidential
documents.

Issue 15: 'Will the agency allow arbitration on the documents only, without a

hearing, and if so, in what circumstances?

Yes, if all parties agree, BPA will allow arbitration on the documents cnly, in an

appellate-like fashion.

Issue 16: What selection criteria will be considered in choosing or amending

arbitration rules and what must those rules include?

If administered arbitration is used, the rules shall be selected as specified by the

arbitrator.

In non-administered arbitration, the mles of any given arbitration will be determined by
the parties, and should be set forth within the agreement to arbitrate. Whatever mles are
in the agreement should be aimed at obtaining an expeditions and impartial resolution of

the contract claim. Simpler cases may require less in terms of process (2., more hmited
discovery and abbreviated heanings) than cases that are more complex.
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