Bonneville Power Administration Administrator’s Record of Decision
For the Execution of a Funding Contract With the Bonneville Environmental
Foundation

l. Background

This Record of Decision (ROD) explains the basis for a decision by the Bonneville Power
Administration (“BPA”) Administrator to terminate an existing funding agreement,
Contract No. 09EO-40085 (the “2009 Contract”) with the Bonneville Environmental
Foundation (“BEF”) and to execute a new funding agreement, Contract No. 11EO-40087
(the “Contract” or “new Contract”) with BEF This ROD is the culmination of several
months of consideration by the agency of questions and issues raised by interested
persons regarding the 2009 Contract. Execution of the new Contract will terminate the
2009 Contract. The new Contract was developed and executed in response to concerns
and issues raised by some of BPA’s preference customers.

Specifically, on April 5, 2010, BPA received a letter from the Public Power Council
(“PPC”) that expressed concerns regarding the 2009 Contract (and its accompanying
ROD), which was a 20-year funding agreement. Attachment 1. The next day, BPA
received a similar letter from the Canby Utility Board (“Canby”). Attachment 2. Both
Canby and the PPC expressed dismay over the process used to develop the 2009 Contract
and concern with certain terms of the 2009 Contract, in particular, the alleged potential
for high escalation in annual funding payments to BEF. Canby’s letter included an
extensive list of questions regarding the 2009 Contract.

On May 14, 2010, prior to the time BPA responded to Canby or the PPC, Canby filed a
petition for review of the 2009 Contract in the U.S. Court of Appeals for the Ninth
Circuit. In the petition, Canby claimed that the 2009 Contract and ROD violated the
Pacific Northwest Electric Power Planning and Conservation Act (“Northwest Power
Act” or “NW Power Act”), 16 U.S.C. § 839 et seq., the Administrative Procedures Act
(“APA”), 5 U.S.C. § 551 et seq., and other laws applicable to BPA. On May 27, 2010,
the Court approved the case for inclusion in the Court’s mediation program.

On June 23, 2010, the Administrator sent letters to both PPC and Canby, responding to
their letters and answering the questions posed by Canby. Attachments 3 and 4. In his
letters, the Administrator acknowledged that BPA did not meet the expectations of its
customers and constituents for transparency in the decision-making process that led to the
execution of the agreement with BEF. Id. The letter stated, among other things, that
neither BPA nor BEF intended the 2009 Contract to result in excessive annual payments,
as Canby had suggested. Id. To ensure against such a result, the letters stated that BPA
and BEF were working to renegotiate a new agreement to clarify the terms. Id. The
letter also said that BPA would submit a draft of the proposed new agreement for public
review and comment, and that the new agreement would be supported by a fully
responsive ROD explaining the basis for the new agreement. Id.



On June 24, 2010, BPA released a discussion draft of the proposed new Contract with
BEF. Attachment 5. BPA posted the draft Contract on its external website, alerted
interested parties, and announced that it would take comment on the draft Contract for 30
days. In addition, BPA held a public workshop on July 7, 2010 to discuss all provisions
of the draft Contract, respond to questions, and provide clarification. Only five parties
attended the workshop: PPC, Canby, BEF, the Public Generating Pool (PGP), and a
reporter from Clearing Up (a regional energy news publication).

The public comment period closed on July 23, 2010 and BPA received eight comments
from the following parties: City of Ashland, Northwest Energy Coalition (“NWEC”),
Natural Resources Defense Center (“NRDC”), Canby, Renewable Northwest Project
(“RNP”), Cowlitz Public Utility District, BEF, and PPC. With the exception of Canby,
the comments were generally supportive of the new Contract, relatively short in length,
and offered a handful of narrow and specific suggestions for modifying the new Contract.

A. The BEF

The BEF is a non-profit charitable corporation that was established in 1998 by the RNP,
NRDC, and NWEC (the “Public Interest Groups™). The stated purpose for BEF is to
complement certain obligations of BPA under the Northwest Power Act by supporting
new renewable energy resources and watershed restoration activities. See Attachment 6
(Article 11, Restated Articles of Incorporation of Bonneville Environmental Foundation).
In particular, the purposes of BEF are to promote certain public purposes of the
Northwest Power Act, such as the development or application of renewable technology in
the Pacific Northwest; and the acquisition, maintenance, or restoration of fish and
wildlife habitat within the Columbia Basin. See Attachment 6.

To be clear, the BEF is not an agency or instrumentality of the United States. See
Attachment 7 (Article I, Section 1.01, Bylaws of Bonneville Environmental Foundation).
Acrticle XII1 of BEF’s Articles of Incorporation states that: “The United States shall not
be liable for any debts, defaults, acts or omissions of the Foundation nor shall the full
faith and credit of the United States extend to any obligation of the Foundation.”
Attachment 6. While BPA does have a liaison to the BEF Board of Directors, Article 1V
of BEF’s Bylaws states that this liaison shall represent BPA’s interests but have no
fiduciary duty to BEF, and shall not have a vote on BEF’s Board of Directors.
Attachment 7. The BEF Board membership is comprised of BPA power customers and
non-power stakeholders, with members from BPA’s preference customers, tribes,
investor-owned utilities, direct service industries, and public interest groups.

In the past, BPA has entered into several agreements with or related to the BEF. For
example, in September 1998, BPA executed an agreement called the Endorsed Resources
Agreement (Contract No. 98PB-10317), with the Public Interest Groups. Attachment 8.
Under this agreement, the Public Interest Groups agreed to evaluate certain power
generating facilities within BPA’s resource portfolio. If the Public Interest Groups
determined that any of those resources satisfied certain environmentally-friendly criteria,
then those groups would “endorse” the resources as environmentally-preferred sources of



power (“EPP”). As a result of this endorsement, BPA was able to sell the EPP at a
market premium. This endorsement served multiple purposes. It enabled BPA to
enhance its ability to recover costs and repay the U.S. Treasury by increasing the revenue
BPA would receive for power that was endorsed as being environmentally preferred. The
endorsement also created value for marketing the power to utilities that served consumers
wanting electricity that was produced by an environmentally preferred source, i.e., a
renewable resource. In exchange for these benefits, BPA agreed to pay a portion of the
market premium it received directly to BEF.

In July 2004, BPA executed a funding Memorandum of Agreement (MOA) with BEF.
The MOA was intended to support BEF activities that would complement BPA’s
statutory purposes and would be performed in the service territories of BPA’s preference
customers. Attachment 9. Examples of such activities included: BEF’s development of
the first Renewable Energy Certificate (green tag); joint development of the 204
megawatt White Creek windfarm; BEF’s Solar 4R Schools program, which installs solar
panels at regional schools and provides renewable energy teaching materials in
classrooms; BEF’s long-term grants for watershed restoration, such as the Kootenai and
Deschutes watersheds, and BEF’s extensive technical consulting services to these
watershed efforts. These activities would supplement funds BPA was already spending
in support of the development of renewable resources in the Pacific Northwest. The
source for BPA funding was surplus revenue generated through marketing EPP and green
tags. All funds provided to BEF under the 2004 MOA were used to support activities for
the benefit of BPA’s publicly-owned utility customers. Funding between BPA and BEF
continued under this MOA until it was replaced by the 2009 Contract.

1. Response to Comments/Issues
A. Canby Comments

Canby has recommended that BPA not sign the Contract. Canby contends that the BEF
Contract is not consistent with BPA’s obligation to operate with a business-oriented
philosophy and is not in accordance with sound business principles. Canby at 1.

Canby comments focus on five issues: transparency, favoritism, open-ended financial
commitment, inadequate reporting requirements, and conflicts of interest. This section of
the ROD responds to those five issues.

Sound Business Principles

Canby asserts that “the BEF contract is not consistent with BPA’s obligation to operate
with a business-oriented philosophy and is not in accordance with sound business
principles.” In support, Canby cites Pacific Northwest Gen. Co-op v. Bonneville Power
Admin., 580 F.3d 828 (9t Cir. 2009), amended on denial of reh’g, 596 F.3d 1065 (9th Cir.
2010) (“PNGC 11”), and Assn of Pub. Agency Customers v. Bonneville Power
Administration, 126 F.3d 1158, 1171 (9th Cir. 1997) (“APAC”). Canby provided no
further explanation for its assertion and no other party raises this argument.



As a threshold matter, BPA believes the sound business principles standard and Canby’s
reliance on PNGC Il have no application to this case. In PNGC Il, the Court was
reviewing a transaction that involved a monetized sale of power from BPA to a direct
service industrial customer (DSI). The Court found that BPA’s decision to enter into
such a power sale was not supported by sound business principles. PNGC 11 596 F.3d at
1073. See also Pacific Northwest Gen. Co-op v. United States Dept. of Energy, 580 F.3d
792, 811-12 (9th Cir. 2009) (“PNGC I””) (concluding that BPA was authorized, but not
obligated, to sell to the DSIs). The instant case, in contrast, does not involve a sale of
power or a monetized sale of power to a DSI. Rather, it involves BPA'’s use of its
resource acquisition authorities and there is no basis to expand the holding of PNGC Il to
the instant case.

In particular, in this case BPA is exercising its authority (1) to support the development
of renewable resources in the region that will meet the power supply needs of BPA and
its customers, and (2) to protect, mitigate and enhance fish and wildlife through its
resource acquisition authority in accordance with section 6 of the Northwest Power Act.
Section 6 of the Northwest Power Act states that BPA “shall acquire . . . such renewable
resources which are installed by a residential or small commercial consumer to reduce
load, as the Administrator determines are consistent with . . .” the Northwest Power and
Conservation Council’s Power Plan. 16 U.S.C. § 839d(a)(1). Importantly, with the
advent of state renewable portfolio standards (RPS) and tiered rates under BPA’s new
Regional Dialogue power sales contracts, BPA believes there is a significant opportunity
for the BEF to stimulate the development of new renewable resource programs and solar
activities. Over the next 17 years BPA’s utility customers will face the decision whether
to purchase power from BPA at its Tier 2 rate to serve load growth, or to develop their
own resources, including renewable resources, in lieu of purchasing power at the Tier 2
rate from BPA. As an active and well known presence in the market, the BEF is well
positioned and equipped to bring its expertise to such customers, and to educate and
assist them in renewable resource development. BPA believes it is reasonable to rely on
BEF to investigate and invest in new renewable technologies, such as woody biomass,
small-scale dairy digester, small-scale landfill gas, and tax-advantaged solar for non-
profit and government agencies.

In addition, the Northwest Power Act directs the Administrator, in exercising his
conservation and resource acquisition authorities, to “make maximum practicable use of
customers and local entities capable of administering and carrying out such
arrangements.” 16 U.S.C. § 839d(e)(2) (emphasis added). BEF is one such “local
entity.” Accordingly, section 6(A)(ii) of the new Contract expressly provides that BEF’s
use of BPA funds includes:

1. increasing the potential of cost-effective regional renewable resources
potentially available to Bonneville and its customers for acquisition . . . 2.
taking action to increase the potential supply of cost-effective
conservation, renewable, or demand response resources available to serve
the electric power needs of the Pacific Northwest. 3. furthering
technological innovation goals (including demonstration projects) relating



to electric power conservation, demand management, and renewable
resources . . ..

See Attachment 10 (draft new Contract)

Thus, BPA is specifically implementing the directives in section 6 of the Northwest
Power Act that BPA “shall” acquire renewable resources, and in acquiring renewable
resources, BPA “shall” make maximum practicable use of local entities. The holdings of
PNGC I and Il and their application of sound business principles to BPA’s decision to
market power to a DSI has a completely different statutory basis from BPA’s decision
involving the acquisition of resources. Therefore, BPA believes PNGC Il cannot be read
as super-imposing a “sound business principles” test on BPA’s resource acquisition
authorities and responsibilities.

Moreover, the record demonstrates in detail that this decision is fully consistent with
BPA'’s statutory authorities and makes sound business sense. BPA is authorized and
directed to: (1) make maximum practicable use of BPA’s authority to encourage the
development of renewable resources (including direct application renewables, such as
residential solar installations, and other resources for service to BPA’s regional firm
power load obligations, including providing financial assistance for the development and
implementation of such resources (16 U.S.C. § 839d(e)(1)); (2) promote the development
of experimental, developmental, demonstration, or pilot projects with a potential for
providing cost-effective service to the region (16 U.S.C. § 839d(d)); and (3) develop such
resources with due consideration for environmental quality, including the protection,
mitigation, and enhancement of fish and wildlife habitat (see generally 16 U.S.C. 8§
839d(b)(2), which references the need to be consistent with the resource priority criteria
expressed in section 4(e)(1) and the fish and wildlife criteria expressed in section 4(e)(2)
of the Act).

BPA has authority to rely on local entities that are capable of working directly with
consumers to more efficiently achieve BPA’s acquisition of renewable resources. 16
U.S.C. 8 839d(e)(2). Thus, from a statutory authority standpoint, it clearly makes
business sense for BPA to enter into the Contract with BEF to facilitate the
accomplishment of BPA’s substantive duties and to meet its public purposes, i.e., to
encourage the development of renewable resources within the Pacific Northwest. See §
839(1)(B); see also 16 U.S.C. 8§ 832a(f) (“[s]ubject only to the provisions of this chapter,
the Administrator is authorized to enter into such contracts, agreements, and
arrangements, . . . upon such terms and conditions and in such manner as he may deem
necessary.”).

There are also a number of substantive reasons why it makes sound business sense for
BPA to contract with BEF. First, BEF is unique. It is a regional non-profit entity whose
stated purpose is to complement certain obligations of BPA under the Northwest Power
Act by supporting new renewable energy resources and watershed restoration activities.
See Article 11, Restated Articles of Incorporation of The Bonneville Environmental
Foundation. In his June 23, 2010 response letters to PPC and Canby, BPA Administrator



Steve Wright stated his belief “that BEF plays an innovative and cost effective role in
complementing BPA’s environmental responsibilities.” Attachments 3 and 4.

Second, BEF has a strong track-record of carrying out projects that directly assist BPA in
meeting its environmental responsibilities. For example, BEF developed the first
Renewable Energy Certificate (green tag) for the voluntary market. BEF Comment at 1.
Over the last decade REC sales have contributed to significant renewable energy being
developed at lower cost to Northwest utilities. 1d. BEF and four consumer-owned
utilities went on to successfully develop the 204 MW White Creek wind farm in Klickatat
County, WA - at the time the largest public power wind project in the country. BEF
Comment at 2. BEF launched Solar 4R Schools, which installs solar panels at regional
schools and provides renewable energy teaching materials in classrooms. 1d. To date,
the program has reached over 100 schools nation-wide and has partnered with 14
Northwest public utilities to deliver this program in their territories. Id. BEF made long-
term grants for watershed restoration in the Pacific Northwest, such as the Kootenai and
Deschutes watersheds, to promote science-based, long-term monitoring of watershed
improvements that are community-based initiatives. Id. BEF provides extensive
technical consulting services to these watershed efforts along with university-based peer
review of their programs and results. Id. Much of this work is done in collaboration with
tribal governments and fish programs run by other entities in the Pacific Northwest that
are BPA stakeholders. BEF launched a Water Restoration Certificate (WRC) program,
which allows businesses to restore water to critically dewatered Northwest streams. Id.
This product was built off the flow restoration system already in place to provide
additional water flows into important streams and to help BPA with its endangered
species work. Id. If BEF is as successful in developing and marketing this new
environmental product as it was with RECs, significant new revenues may be brought
into the region to supplement those provided by BPA. Id; see also Attachment 12
(Article regarding BEF Water Restoration Certificate program).

Third, the new Contract affords BPA numerous protections to ensure its funding is well
utilized. Specifically, the Liaison provisions in sections 9 and 10 of the new Contract
allow BPA to have consistent involvement in, and oversight of, BEF’s activities. There
is a Principal Liaison, currently BPA’s Chief Operating Officer and a Staff Liaison,
currently BPA’s Chief Technology Innovation Officer. These individuals work for BPA
and “represent Bonneville’s interests” to the BEF Board. They provide a direct line of
communication with BEF and offer a way for BPA to provide input on BEF’s activities.
In addition, the new Contract requires BEF to provide BPA with formal Annual Reports.
These reports will summarize BEF’s activities during the previous Fiscal Year, and
identify specific projects and activities supported by funds provided to BEF under the
new Contract. The new Contract also contains an audit provision that requires BEF to
retain an independent auditor to prepare an annual audit in accordance with generally
accepted accounting principles and to provide Bonneville with a copy. Lastly, should it
become necessary, the new Contract allows BPA to terminate on two years’ notice if
BEF is not performing adequately.



In short, the new Contract is a sound business decision that is well within the scope of
BPA'’s statutory authorities. The BEF has an established record of performance and is
well-positioned to assist BPA in furthering BPA’s multiple environmental responsibilities
in an efficient and cost-effective manner. The new Contract affords BPA numerous
protections to ensure BPA’s funding is well utilized and its dollars are well spent.
Accordingly, although the sound business principles standard as articulated in PNGC 11 is
inapplicable to this transaction, the new Contract provides BPA multiple benefits and
maximum return from a relatively minimal investment. Indeed, further benefits
associated with the new Contract are addressed in section 11.B.1, below.

Transparency

Canby claims the proposed Contract does not fix BPA’s transparency problem. Canby
Comment at 2. Canby contends that since 1998 BPA has signed a number of contracts
with BEF that have not been subject to the “typical” vetting process that BPA uses for
major contracts. 1d. Canby connects the proposed Contract with prior BEF contracts and
states that BPA has not disclosed how much money BPA has paid BEF in the last 12
years, has not posted other contracts before it signed the 2009 contract, and has not
required BEF to explain how it has spent BPA money.* Id. Canby believes the 2009
Contract was signed in secrecy and Canby concludes that there are fundamental aspects
of BPA’s relationship with BEF that remain unknown. Canby Comment at 5, 9-10.

First, the 2009 Contract was not signed in secrecy. Three days after the 2009 Contract
was signed a BPA Account Executive sent an email announcing the contract to nearly 60
of BPA’s constituents. Attachment 12. These included government entities, public and
private interest groups, trade associations, citizen utility representatives, and other
interested groups. 1d. The email was entitled “New funding agreement with Bonneville
Environmental Foundation,” and summarized the 2009 Contract. 1d. It also noted that
the 2009 Contract would take effect in April 2009. 1d. BPA received no inquiries
regarding the 2009 Contract until roughly a year later (February 2010) when Canby
contends it learned of the contract and requested a copy. In response, BPA posted the
2009 Contract and ROD on its external website, and initiated an administrative process to
renegotiate the Contract and address some of Canby’s concerns. There was never an
effort to keep the 2009 Contract secret.

Moreover, it is important to keep the BEF contract in perspective. The new Contract
certainly is not a major contract in terms of cost or any other impact. Instead, itis a
contract that has a comparatively small cost that garners an excellent value by supporting
BEF activities to develop renewable resources and direct application renewables with
BPA'’s firm power customers and their consumers. In order to carry out its statutory
duties and day-to-day functions, BPA enters into hundreds of small-scale contracts every
year. In contrast, the contracts which Canby alludes to that are subject to “typical”
vetting are those which concern major regional power issues. For example, BPA’s recent
execution of the long-term Regional Dialogue power sales contracts that are expected to
provide over $50 billion in revenue over their term, or the execution of a long term power

! BPA has addressed this specific concern below, in the section entitled “BEF Reporting.”



purchase agreement for a major resource subject to section 6(c) of the Northwest Power
Act. Such contracts involve hundreds of millions (and sometimes billions) of dollars and
have significant impacts on BPA’s power marketing obligations. Here, in comparison,
the Contract with BEF is not “major.” It will cost BPA approximately $1.3 million
annually with adjustment for inflation. BPA calculates this cost amounts to about a 0.07
percent impact to the PF rate, or roughly $300 a month to Canby as part of its roughly
$445,000.00 monthly bill from BPA.

As soon as BPA learned of PPC’s and Canby’s concerns regarding the 2009 Contract,
BPA promptly took steps to respond to their concerns while acting in good faith with the
BEF to develop the new Contract. BPA’s promptly decided to develop a new contract
with the BEF that would first be submitted to public review and comment. Although
BPA was under no legal requirement to undertake a public review and comment on this
new Contract, BPA did so to fully respond to the concerns raised by the PPC and Canby,
to hear from all other interested persons, and to achieve a greater level of transparency.

Favoritism

Canby alleges that the proposed Contract is a sole-source agreement entered into without
competition. Canby Comment at 3. Canby believes BPA should take advantage of what
it calls diversity, i.e., other firms around the county that offer “green power” products,
and use a competitive selection process if BPA staff cannot perform the work. Id. Canby
also states its concern about favoritism is heightened because of BEF’s ability to transfer
BPA funds to BEF’s wholly-owned for profit subsidiary, BEF Renewable Inc. Id.

At the outset, it is important to be clear that there is no favoritism involved in BPA’s
decision to fund BEF. BPA’s decision is based on multitude of factors. First, BPA is
cognizant of the changes that have taken place (and continue to take place) in the electric
industry, particularly those that pertain to watershed restoration and renewable resources.
While on a large scale BPA is active in watershed and renewable resource development,
BPA is also supportive of smaller innovative types of projects that are on the research
and development/pilot program level. BPA is unaware of any other entity like BEF that
is either engaged in or capable of being engaged in the types of innovative
developmental/pilot activities BEF is involved in. Nor has Canby or any other party
suggested any entity comparable to BEF. Certainly no other entity has Articles of
Incorporation and Bylaws that tie it to BPA’s statutory responsibilities and combine the
dual goals of renewable energy development and watershed restoration in the Pacific
Northwest.

Second, although there may be other entities that may provide some services similar to
BEF, typically they emphasize a single renewable resource and are for-profit with a focus
on immediate payback. In contrast, BEF focuses on a variety of resources and, its non-
profit status allows it to keep costs low and pursue projects other entities would not. In
addition, BEF is a regional entity with strong relationships among BPA’s power
customers. See comments of City of Ashland and Cowlitz PUD. BEF focuses on cost
effective renewable resource research and development in rural areas which are served by



BPA’s power customers. As a non-profit entity whose purposes complement BPA’s
public purposes, BEF has the ability to investigate, develop, and deploy renewable
resources for use by BPA’s power customers on a small-scale. Such resources are
becoming increasingly important because, as previously noted, now that BPA has
executed the Regional Dialogue power sales contracts with its preference customers and
tiered rates will apply to those sales, customers will be making independent resource
decisions for meeting their load growth. BEF’s presence and the support it provides for
the development of renewable resources are of great value to BPA and its customers,
particularly for utilities having to comply with state renewable resource portfolio
standards.

Finally, Canby takes issue with the new Contract giving BEF the ability to transfer funds
to BEF’s wholly-owned subsidiary, BEF Renewable, Inc. The basis for Canby’s concern
is unclear. As a wholly-owned subsidiary, BEF Renewable, Inc. turns over any “profits”
it earns to its larger non-profit parent, BEF. Thus, BEF Renewable, Inc. does not exist to
maximize private gain or increase shareholder wealth. Rather, it serves only as a
mechanism for the larger non-profit entity, BEF, to accomplish its goals while benefitting
from certain favorable tax treatment. In this regard, it would be unwise for BEF not to
use the vehicle of BEF Renewable, Inc. when appropriate. In addition, to ensure that
BEF Renewable, Inc.’s activities benefit BPA, the new Contract places conditions on
BEF’s ability to transfer BPA funds to BEF Renewable, Inc. For further discussion, see
the section below on “Funding to BEF Renewable, Inc.”

Open-Ended Financial Commitment

Canby is concerned over the total potential cost impact of the proposed Contract, and
points to section 8 in the 2009 Contract that allows BPA to contract for additional
services beyond the 2009 Contract. Canby Comment at 3. In its comments, Canby
acknowledges that its initial concern over the potential cost impact in the 2009 Contract
has been addressed. In addition, as discussed below in the section entitled “Possibility Of
Other Contracts,” BPA has removed section 8 from the new Contract.

Inadequate Reporting Requirements

As discussed below in the sections entitled “BEF Reporting” and “BPA Liaison,” BPA
believes there are sufficient safeguards in place, including BPA’s liaison representative to
the BEF Board, to assure ample reporting requirements under the Contract.

Additionally, should BPA believe the BEF is not adequately adhering to the agreement
BPA can terminate on two years notice.

Potential Conflicts of Interest

Canby raises several concerns regarding the relationship between BPA and BEF’s Board
of Directors and staff. “The current BEF Board chairman is a former BPA executive.
Other BEF Board members work for entities with a stake in BPA contracts or rates (or
both). The wife of BPA general counsel Randy Roach works part-time at the BEF.”



Canby Comment at 4. Canby also notes the presence of the BPA Liaison on the BEF
Board, stating “[n]ormally, BPA would be required to seek a “waiver’ under federal
ethics laws to allow one of its executives to sit on the board of a nonprofit entity in
his/her official capacity. BPA has not done so in this case.” Id. at 5. Finally, Canby is
concerned over BPA’s decision to use the services of Mr. Preston Michie, a former BPA
employee and current BPA contractor, to help with the 2009 Contract. Canby states that
Mr. Michie is involved with multiple energy entities in the energy efficiency and
renewable energy industry in the Pacific Northwest. Canby wonders if BPA knew about
those relationships and, if so, whether BPA took steps to ensure there was no conflict of
interest. Id.

BPA appreciates the concerns raised by Canby and has examined the issues. However,
quite the opposite of being anything inappropriate, the composition of the BEF Board is
representative of the power customers and environmental stakeholders of BPA. The
current Board chair is Mr. Walter Pollock who worked as a BPA employee in the past, is
a prominent and respected member of the PNW energy community, and most recently
was a Portland General Electric senior executive (retired). The fact that the Board is
made up of industry experts, power customers and environmental stakeholders of BPA
makes for a broad and diverse spectrum of interests that reflects the BEF’s decision-
making and activities.

Indeed, BEF’s Bylaws require a diverse mix of members for the Board. Under the
Bylaws, three directors must be knowledgeable and experienced in renewable
technologies or resources, three directors must be knowledgeable and experienced in the
principles of fish and wildlife habitat, and at least one director must represent Native
American interests. See Attachment 7 (BEF Bylaws at section 4.04). BEF also has a
Conflict of Interest Policy. Attachment 13. The Policy requires Board members to
advise the Board of any direct or indirect interest in any transaction or relationship with
BEF, and to refrain from participating in discussions and decisions regarding any action
affecting their individual, professional, or business interests. Id. In short, BPA sees
nothing improper in the composition of the Board or any of the Board Members being
former BPA employees or power customers.

Turning to Canby’s statement about the need for a “waiver” by the BPA Liaison to the
Board, this is a misstatement of the federal ethics rules, and most likely based on a
misunderstanding of those rules. The current uniform federal ethics rules were originally
issued in 1992 by the Office of Government Ethics (OGE), pursuant to an executive order
to “establish a single, comprehensive and clear set of executive-branch standards of
conduct that shall be objective, reasonable and enforceable.” E.O. 12674, § 201(a). OGE
has developed and issued various regulations to prevent conflicts of interest on the part of
Federal executive branch officers and employees. See 5 CFR Part 2600. OGE provides
advice and guidance to agencies either through Advisory Opinions? or through

2 Advisory Opinions are issued by OGE’s Office of General Counsel and Legal Policy in response to
specific questions submitted to OGE about the conflict of interest laws and regulations, the standards of
conduct, and financial disclosure requirements in the executive branch.
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DAEOgrams.® OGE’s rules that implement or interpret the criminal conflict of interest
laws, may only be implemented or interpreted with concurrence by the Attorney General
through the Office of Legal Counsel (OLC). Ethics in Government Act. 5 U.S.C. App.
and E.O, 12674 (as modified by E.O 12731). In some cases, the OLC issued its own
opinions on the criminal conflict of interest laws. Against this background of multiple
jurisdictions and multiple interpretations, Canby’s confusion about the need for the
waiver is understandable.

One such criminal statute with concurrent jurisdiction by OGE and OLC is the conflict of
interest statute, 18 U.S.C. 8 208, which is often called the cornerstone of the conflict of
interest statutes. This criminal statute is implemented by the OGE’s rule on Conflicting
Financial Interest. 5 CFR § 2635.401-403. OGE’s Conflicting Financial Interest rule
states that “An executive branch employee is prohibited by a Federal criminal statute
from participating personally and substantially in a particular Government matter that
will affect his own financial interest, as well as the financial interest of . . . [an]
organization in which he serves as an officer, director, general partner or employee.” Id.
(emphasis added). Thus under section 208 the financial interest of any company or
organization will be imputed to an employee who serves on the board as an officer,
director, trustee or general partner. Advisory Opinion 07X4, attachment, page 22 of 33.

The OLC has concluded that the prohibition of section 208 applies when the service is
unrelated to the employee’s duties and has extended the application to when such service
is performed in the employee’s official capacity. See OLC Opinion dated November 19,
1996 and subsequent DAEOgram DO-97-015, issued April 2, 1997. This opinion was
based, in large part, on the recognition that an employee serving on the board of an
outside organization in his or her official capacity may face conflicting obligations
between the fiduciary duties that the employee owes to the outside organization and the
employee’s primary duty of loyalty to the Federal government. In these situations, before
an employee can serve on a board as an officer or director, the agency must issue a
waiver, which is then approved by the OGE.

Nevertheless, when an employee is not serving as an officer, director or trustee, and has
no fiduciary responsibilities to the organization but rather is serving in an ex officio
capacity, no such waiver is needed. Advisory Opinion 07X4, attachment, page 23 of 33.
Without any fiduciary obligations to the outside organization, and without being a voting
member of the board, the employees simply cannot be placed in a situation where serving
on the board raises a conflict with their duties owed the Federal government. Both the
OLC and the OGE recognize that an “ex officio” member of an organization is not an
officer, director or trustee within the meaning of section 208. 6 Op. O.L.C. 443. (1982);
Advisory Opinion 07X4, attachment, page 23 of 33. And again, since an employee
acting within an “ex-officio” capacity is not within the scope of section 208, a waiver
from the section 208 prohibitions is not necessary or required.

® DAEOgrams are memoranda from OGE to the executive branch Designated Agency Ethics Officials
(DAEOs) providing guidance on how to interpret and comply with modifications or new issuances of
conflict of interest regulations, standards of conduct regulations, or financial disclosure policies and
procedures.
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As BPA responded in its June 2010 letter to Canby on this matter, the ethics laws do not
require a waiver because the liaison position is not an official member of the Board, does
not vote on Board matters, and has no fiduciary duty to BEF and thus presents no conflict
of financial interest. Attachment 4.

Under 18 U.S.C. § 208, the financial employment interests of a spouse or a child are
imputed to the employee. The employment interests imputed to the employee may
include stock ownership plans, compensation plans based on company profits, bonus
plans and various savings or pension plans. Advisory Opinion 07X4, attachment, page
24 of 33. Because employment interests are generally deemed to be substantial financial
interests, a waiver may not be possible. Since the employee is prohibited from
participating personally and substantially in any particular matter that would have a direct
and predictable effect on the financial interests of their spouse, adherence to the statute
can also be accomplished by not participating in the particular matter. In this case, no
waiver is required. The term “recusal” means not participating in a matter. Advisory
Opinion 99X8. In the context of the ethic rules, “recusal” means avoiding any official
involvement in a covered matter. This is precisely what BPA General Counsel, Randy
Roach, did when his wife became a BEF employee. As BPA responded in its June 2010
letter, Randy Roach has recused himself from all BEF processes and activities from the
time his wife became a BEF employee. He continues to recuse himself and be alert to
issues involving BEF in which he cannot be officially involved. Moreover, he has
delegated responsibility for BEF issues to other attorneys within the office.

Finally, as for Mr. Michie’s involvement as a BPA contractor in negotiations with the
BEF over the 2009 Contract, his service was limited to assisting BPA to develop the
business terms for the 2009 Contract and did not involve the practice of law. He had no
involvement or participation in the new Contract which is the focus of this ROD. As
such, BPA does not find there are any credible conflict of interest issues raised by Canby.

B. All Parties” Comments Regarding the New Contract
1. Needs Assessment And Placeholder Contract

Canby believes BPA should perform a “needs assessment” to consider why it needs the
services of BEF or a similar entity. Canby Comment at 5, 12-13. Canby also suggests
that BPA should replace the 2009 Contract with a temporary “placeholder” contract that
expires in one year rather than executing the currently-proposed new Contract.

First, with regard to the placeholder contract, Canby does not explain why this would be
productive or necessary, other than to give BPA time to pursue some of Canby’s other
suggestions (conducting a needs assessment and a DOE Inspector General audit). This
ROD has sufficiently addressed those other suggestions (see below), thus a placeholder
contract is unnecessary. Canby also seems to believe a placeholder contract is needed
because the 2009 Contract was negotiated without sufficient public input. 1d. However,
as BPA has explained above, that is one of the primary reasons BPA has vetted the
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currently-proposed new Contract through a public process. Thus, because the currently-
proposed new Contract supersedes the 2009 Contract and has undergone a thorough
public review process, there is no need for any placeholder contract to accomplish the
same thing.

Turning to Canby’s suggestion of a needs assessment, a fundamental advantage that BEF
has is its small entrepreneurial structure which enables it to develop unique opportunities
that would be hard for BPA, as a relatively large a federal agency, to pursue on it own. In
addition, there are numerous reasons why BPA believes BEF fills a need and why
contracting with BEF is therefore beneficial to BPA and the Pacific Northwest.

First, BPA’s contracts with BEF have succeeded in developing innovative markets and in
some cases, transforming markets, such as for products like EPP and RECs. Through
BPA'’s sales of RECs to BEF, BEF established not only a regional but a national retail
market for RECs. By increasing the demand for RECs in the retail market, BPA, through
BEF, is meeting an important statutory purpose of supporting the development of
renewable resources since RECs are the by-product of renewable resource generation.
BEF’s success has also increased BEF’s revenue base so that BPA funding is now a
smaller percentage of BEF’s overall budget; while at the same time, BEF continues to
provide greater benefits to BPA and the region.

Second, at the local, retail consumer level BEF has been on-the-ground, developing a
solar education school program that designs, engineers, funds and installs small solar
systems at schools in the Pacific Northwest. Many BPA preference customer utilities
participate. See www.bpa.gov/Energy/N/tech/eemeteringdata/solarschools/;
http://www.solar4rschools.org/  This program has thus far resulted in numerous teacher
trainings with dozens of instructors and the completion of 24 installation, retrofit,
education and data monitoring on schools and community buildings during the last year
in BPA’s preference customer service territories. See Attachment 14 (BEF Addendum to
BPA Funding Report: FY 10).

Third, BPA believes the funding support for BEF has provided BPA and its power
customers an efficient and innovative means to develop, on a cost effective basis, new
markets for BPA products while also reducing BPA’s firm power load obligations. Since
2000, BEF has supported the installation of more than 1.7 MW of small-scale distributed
generation. Attachment 15 (June 2008 BEF Progress Report to the Bonneville Power
Administration, at 5). These projects tend to be small and range from solar to wind with
research and development in biomass and photovoltaics (Building-Integrated PV). Id.
BEF has also participated in supporting and funding BPA’s preference customers in
developing solar projects in their service territories. For example, the City of Ashland,
Oregon, and the City of Ellensburg, Washington, have developed community solar
projects which, through direct application of the resource, results in the net metering of
energy that would otherwise be supplied by BPA, thereby decreasing energy demand on
BPA. BEF also participated with some of BPA’s preference customers in the
development of the Last Mile Electric Cooperative, a cooperative focused on developing
renewable resources. Through its involvement with this cooperative, BEF participated in
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the development of the largest public power wind project in the region, the White Creek
project, the output of which will meet load growth needs of four of BPA’s preference
customers. Id.

Fourth, in 2008, BPA concluded a massive six-year administrative process that
culminated in the execution of BPA’s new power sales contracts (“Regional Dialogue”
contract) with its regional firm power customers. As discussed earlier, the advent of
tiered rates under the new Regional Dialogue contracts provide an important opportunity
for BEF to stimulate the development of new renewable resource programs and solar
activities. BPA’s utility customers are facing decisions whether to purchase power from
BPA at Tier 2 rates to serve load growth, or whether to develop their own resources,
including renewables, in lieu of purchasing power at Tier 2 rates from BPA. BEF has
been an active participant in renewable resource development in the past, is a known and
respected entity in the region, and is well equipped to educate and assist BPA’s utility
customers in developing renewable resources. BPA believes that BEF can provide
important assistance to BPA’s customers in helping them to investigate and invest in new
renewable technologies, such as woody biomass, small-scale dairy digester, small-scale
landfill gas, and tax-advantaged solar for non-profit and government agencies.

Finally, watershed health and restoration efforts are also of critical importance to BPA.
In 2009, BEF worked in five watersheds of concern to BPA: Deschutes, Kootenali,
Benewath, Entiat, and Teton Rivers. See Attachment 15 (BEF Addendum to BPA
Funding Report: FY 10). Each watershed community receives (1) scientific support, (2)
an independent scientific review and (3) funds to track restoration progress. Such
tracking efforts in turn will build and sustain community understanding and support for
restoration, and will improve restoration strategies based on measured results. BEF
directs its efforts at putting water back into dewatered streams that support important fish
species, such as endangered salmon.

For all these reasons BPA finds that BEF fills a need and that BPA’s modest level of
funding to BEF provides significant benefits to the region that would not otherwise occur.

2. Administrative Costs

BEF pointed out that in the prior BPA contract (in place from 2004 until the existing
agreement began in 2009), BEF was allowed to charge 20% of its administrative costs to
the BPA work. BEF notes that this clause was left out of the new Contract, and therefore
urges that all of the costs associated with doing the Contract work should be chargeable
to the Contract “including those associated costs that are the backbone of operating the
foundation.” BEF Comment, at 5. As a result, BEF requests that BPA add certain
language (based on language in the 2004 agreement) to the proposed new Contract to
allow for administrative charges. NWEC and RNP also urged BPA to include
administrative costs as an allowable expense.

BPA Response. BPA reviewed its 2004 agreement with BEF. The agreement did allow
that while 80% of BPA funding had to be used on specific BEF activities benefitting
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BPA public utility and cooperative customers, any remaining funds were allowed to be
used for general and administrative expenses that supported BEF in general and activities
undertaken because of BPA funding. BPA finds no valid policy reason why the 80/20
funding approach was not provided for in the 2009 Contract. That funding approach is
beneficial because it allows for a focus on specific activities and acknowledges the
administrative costs associated to implement those activities. BPA believes it is
reasonable to allow BEF to use BPA funding on general and administrative expenses on
the same 80/20 split. Therefore, the new Contract will be revised to reflect this
understanding.

3. Termination For Cause

PPC commented that section 5 of the proposed new Contract provides that the agreement
may be terminated by BPA on two years’ written notice if BEF is determined to not be
complementing BPA’s programs in support of BPA’s mission. While PPC understands
that no one would expect BPA to have to exercise this provision, in the event that it did, a
two year required waiting period appears unreasonably long. PPC suggests that BPA
should be able to terminate the Contract as soon as it determines that there is a deficiency
and that BEF is not reasonably trying to cure it.

BPA Response. Allowing two years notice to terminate for cause is reasonable because it
allows BEF an opportunity to transition to a new funding level and a winding down time
to conclude multi-year projects or activities that are based on its expected receipt of BPA
funds. To immediately stop funding or place a one year notice period is unreasonable
because of the potential adverse impacts to BEF and BPA. For example, BPA
understands that in structuring finance arrangements it is common for BEF to create 5
year income streams for Research and Development (R&D) funding for multi-year
projects benefitting BPA. Consequently, a short notice period could undermine multiple
projects that BPA does support. While BPA would exercise its termination right if it
determined that BEF was not advancing BPA programs, BEF does have the right to
correct the noted deficiency. If BEF fails to make corrections to BPA’s satisfaction
within one year of the notice then termination will proceed and occur on the two-year
notice period. This provides BEF a fair and reasonable opportunity to respond to BPA.

4. Possibility Of Other Contracts

PPC commented that section 8 of the draft Contract provides that BPA may contract with
BEF for services above and beyond the scope or funding amounts provided by the
Contract. Some have interpreted this to mean that the funding limits in the Contract may
be exceeded without any modification to the Contract, or without a separate agreement.
At the July 7 workshop, BPA clarified that was not the intent, and explained that section
8 merely states that the proposed Contract may not be the only transaction BPA and BEF
ever enter into, and that BPA may have other future business arrangements with BEF that
are separate from this Contract. PPC recommends that BPA either remove section 8
(since it is likely superfluous in any event) or clarify that it operates only to ensure that
BPA may have future separate arrangements with BEF. PPC expects that before any
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such other arrangements were negotiated, BPA would provide appropriate public review.
Similarly, Canby believes section 8 gives BPA a vague authority to do what it wants in
the future with no cost controls and no public process to ensure accountability and hence
it should be removed.

BPA Response. BPA agrees that section 8 is unnecessary and has removed section 8
from the Contract. However, BPA wants to be clear that removing this provision does
not preclude BPA from other future business arrangements with BEF.

5. Term Of The Proposed New Contract

PPC commented that it assumes BPA offered the Contract for a 20 year term to track the
20 year term of the Regional Dialogue Contracts. PPC suggest that, in the case of BPA'’s
public utility customers, there was good reason for the Regional Dialogue Contracts
being long-term—so that utilities could be sure of the tiered rates construct embedded in
the Regional Dialogue Contracts, and rely on that construct in developing needed
generating resources. PPC is unsure of whether there are similarly important reasons
supporting a twenty-year term for BEF Contract, and believes that BPA may be better off
by signing a shorter-term contract with BEF so that it can periodically re-evaluate its
needs and the terms of association between the two organizations.

BPA Response. The original reason for setting the term of the 2009 Contract at 20 years
was so it would have the same term as the Regional Dialogue Contracts. This was
because, for the 20 year term of those contracts, there would not be a separate source of
income arising from EPP and/or RECs (because the Regional Dialogue Contracts had
redirected all of BPA’s RECs to the preference customers at no additional charge beyond
their otherwise applicable rate) and, thus, the original funding source for BEF had been
eliminated. To remedy this problem for the entire 20 years that it would exist, the 2009
Contract was also set for a term of 20 years.

In light of PPC’s comment, BPA has reconsidered the term of the proposed new Contract.
BPA agrees with PPC’s suggestion that it is useful to sign a shorter-term contract in order
to be able to periodically re-evaluate BPA’s needs. Thus, BPA and BEF have agreed that
the term of the new Contract will be 10 years, with the ability for BEF to make a follow-
up request in the eighth year of the Contract (i.e. by November 2018) to extend the
Contract for another 5 years. If BEF makes such a request, BPA then has sole discretion
whether to extend the Contract. BPA will base this determination on BEF’s performance
up to the point of the request for extension, as well as on any comments received in a 30-
day public comment period which BPA will initiate upon receiving a request for
extension from BEF. If BEF makes a request for extension, BPA will respond to it
within six months of the date of the request.
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6. Funding To BEF Renewable, Inc.

BEF points out that the 2009 Contract specifically allows BEF to use BPA funds through
the vehicle of BEF Renewable, Inc., while BPA’s proposed new Contract removes this
option. As a result BEF urges BPA to keep BEF Renewable Inc. in the Contract because
it “is simply a legal vehicle to cut renewable energy development costs by 30% to 50%,
by capitalizing on federal and state tax incentives. These are costs that would otherwise
be paid by BEF’s partners — including public utilities.” BEF notes that some parties “are
concerned that BPA money would benefit for-profit investors if used in BEF Renewable,
Inc. However, since BEF Renewable, Inc. is a wholly-owned subsidiary of BEF, any
margins made on renewable energy projects developed in Renewable Inc would go to the
non-profit parent — BEF.” As a result, instead of removing BEF Renewable, Inc. as a
cost-efficient and innovative vehicle for renewable energy development, BEF urges BPA
to add certain language to ensure any returns to BEF Renewable, Inc come back to BEF.

NWEC recommended that the proposed revised Contract include language that allows
BPA funds to be used for renewable energy investments by BEF Renewable, Inc. because
BEF Renewable, Inc. is a creative way to support development of renewables in the most
cost efficient manner possible. BEF Renewable, Inc. can develop renewable energy
projects and take advantage of federal and state tax incentives. Taking advantage of the
tax breaks allows BEF Renewable, Inc. to develop projects at a lower cost. These lower
cost projects mean benefits for BPA. See also supporting comments by RNP.

In contrast, Canby commented that BPA should reject BEF’s efforts to reestablish its
authority to spend BPA money on BEF Renewable, Inc.

BPA Response. BEF Renewable, Inc. is wholly owned by BEF. BEF Renewable, Inc.
has increased BEF’s capacity for catalyzing renewable energy development by enabling
access to Federal and State tax incentives. See Attachment 16 (BEF FY 2010 Annual
Report). BEF Renewable, Inc. supports renewable energy and reduces greenhouse gases
through the development of projects that promote new renewable energy technology and
works with underserved markets such as nonprofits and municipalities. Id. By providing
opportunities to partner with a wider variety of organizations, BEF Renewable, Inc. helps
promote additional opportunities and markets for renewable resources. Accordingly,
BPA believes it is reasonable to allow use of its money to fund BEF Renewable, Inc. but
only under the following circumstances: (1) that BEF Renewable, Inc. remains a wholly-
owned subsidiary of BEF; (2) that BEF Renewable, Inc. is working on projects and
activities that are located in the service territories of BPA’s public body, electric
cooperative, and federal agency customers and will therefore benefit BPA and its
customers; and (3) that BPA funds are necessary in order for BEF Renewable, Inc. to
take advantage of tax credits or other beneficial financial instruments. These conditions
ensure that any funds BEF Renewable, Inc. uses under the new Contract will support the
larger BEF organization, will directly benefit BPA and its customers, and will be
necessary to take advantage of tax credits or other beneficial financial instruments that
BEF would otherwise not have access to.
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Accordingly, BPA will include the following language, as proposed in part by BEF in its
comments, and as modified to reflect the requirement that funds used to support BEF
Renewable, Inc. are for projects and activities in BPA customer service territories, and
the requirement that funds are necessary in order for BEF Renewable, Inc. to take
advantage of tax credits or other beneficial public financial instruments.

New Section 6(A)(iii) Limitations on Transfer of Bonneville Funding to BEF
Renewable, Inc.

Funds provided by Bonneville under this Agreement may be transferred to the
Foundation’s wholly-owned subsidiary, BEF Renewable, Inc., for purposes
described in Section 6(A)(ii) above, subject to the following conditions:

1. The Foundation may perform such transfer of funds
provided that:

a. BEF Renewable, Inc. is wholly owned by the
Foundation;

b. such funds are used in support of BEF
Renewable, Inc. projects and activities located in
the service territories of Bonneville’s Regional
Customers; and

c. such funds must be necessary in order for BEF
Renewable, Inc. to take advantage of tax credits
or other beneficial public financial instruments
arising from projects that BEF Renewable Inc.
would not otherwise be able to fund but for the
use of Bonneville funds.

2. Inthe event the Foundation sells all or part of its interest in
BEF Renewable, Inc. or any assets owned by BEF
Renewable, Inc. for which Bonneville funding was used,
the revenues realized from such a sale, up to the amount of
such Bonneville-sourced funding, shall be required to be
transferred back to the Foundation and restricted within the
Foundation to be used for the purposes described under this
Agreement.

7. Green Tag Limits

Canby suggested that BPA add language in the Contract restricting BEF’s use of BPA
money to underwrite transactions for green tags unless BEF certifies that BPA’s money
goes to developers for new renewable energy facilities. This comment is based on
Canby’s perception that BEF’s green tag program is not a valid way of reducing carbon
footprint because it is not clear that an individual (or a business) buying BEF’s green tags
is actually contributing toward the development of new clean sources of power or is
offsetting “dirty” energy produced elsewhere.
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BPA Response. BPA will not include a restriction on BEF’s use of BPA monies to
support (underwrite) BEF green tag transactions. Such a restriction is overreaching.
BPA appreciates Canby’s concern that BPA money be used only for additions in
resources, however, BPA believes it is unreasonable and unnecessary to place the
suggested restriction in the Contract. Entities that participate in the green tag/REC
market (e.g., BPA, BEF, utilities) are subject to the requirements of that marketplace and
will act accordingly. BPA believes the demand for green tags/RECs will result in the
development of new renewable resources.

In particular, BEF sells only Green-e certified RECs and carbon offsets. Green-e is the
nation’s premier consumer-protection organization focused on renewable energy. Green-
e only certifies new, beyond business-as-usual, renewable energy projects that are a result
of the voluntary market. Green-e certification ensures that: 1) the REC actually comes
from a new renewable energy facility, 2) the REC isn’t used to fulfill a state renewable
energy mandate, and 3) none of the RECs were “double sold.”

Accordingly, BPA concludes that the Contract restriction language Canby requests is
overreaching, inappropriate, and unnecessary.

8. BEF Reporting

Canby suggested that BPA strengthen BEF’s reporting obligations by asking BEF to
document, in greater detail than BEF’s annual report provides, how BEF spends BPA
money. Canby also asked that in the ROD for the new Contract BPA should clearly
explain how much BPA has paid BEF in prior years and how BEF has spent BPA money.
Canby Comment at 2, 4, 8, 24.

BPA Response. BPA accepts Canby’s suggestion, to a degree. BPA has strengthened
BEF’s reporting obligations by including additional requirements in section 7 of the
Contract. Section 7 requires that BEF prepare a special “Annual BPA Report” (in
addition to BEF’s overall Annual Report). BPA will receive a copy of BEF’s Draft
Annual BPA Report. BPA has the right to review and comment on the report before it is
adopted by BEF. The report must set forth all activities and financial assistance provided
by BEF to complement BPA’s programs, including renewable resources, energy
efficiency, demonstration projects and estimates of power generated or saved. The
Annual BPA Report must also identify how specific projects and activities are supported
by funds provided to BEF under the new Contract, and itemize BEF’s expenditures of
such funds. The Contract also limits the amount of unobligated dollars (Unobligated
Funds) that can be carried over to $250,000. This ensures that BPA’s funds be used
appropriately and expediently in the areas that support BPA’s programs, while
acknowledging the possibility that not all dollars may be obligated within a year. Thus
the Annual BPA Report provides an opportunity for BPA to review BEF’s activities and
uses of BPA funding, for BPA to comment on those activities, and for BEF to modify its
activities if needed.
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In addition, the Contract allows BPA to have a Principal Liaison attend the BEF Board
meetings. This individual will represent BPA’s interests and will be in the strategic
position to see how BEF is using funding from BPA (throughout the year, even before the
Draft or Final Annual Report is issued). The Contract also establishes the BPA staff
liaison, who will assist the Principal Liaison in representing BPA’s interest. Neither of
these individuals have a vote on the BEF Board nor a fiduciary duty to BEF. They exist
solely to provide oversight on BPA’s behalf. Lastly, section 10 requires an annual audit
of BEF by an independent auditor. BPA will receive a copy of such audits.

On a related topic, Canby has commented on prior contracts and the funding BPA
provided to BEF thereunder. The past contracts to which Canby refers (save for the 2009
Contract) have all expired and payments are no longer being made under them. Canby
has made numerous Freedom of Information Act (FOIA) requests to BPA regarding those
past contracts, and the reports BEF made to BPA explaining how it used funding received
thereunder. BPA has responded to those FOIA requests and finds no relevancy in this
ROD to be gained from explaining and itemizing payments made under expired
contracts.

9. BPA Liaison

Canby commented that BPA should omit any reference in the new Contract to the
“liaison” to BEF’s Board of Directors. Canby believes the relationship is too vague and
is fraught with potential for abuse. In Canby’s view, a better approach is for BPA to
carefully define the tasks, set benchmarks in the Contract, and establish rigorous
reporting requirements. Canby asserts, if BPA does that with BEF, it does not need to
send a liaison to the BEF Board.

BPA Response. BPA believes it is reasonable to retain the provision for its Principal
Liaison function in the Contract. First, as explained above, the Liaison role (at both the
Principal and Staff level) provides the very type of oversight and reporting that Canby
seeks. Rather than creating a relationship that is vague and fraught with potential abuse,
as Canby contends, BPA’s Principal Liaison and Staff Liaison represent BPA’s (and
consequently its customers) interests to BEF. The limitations on these roles are clearly
defined: BPA’s Principal and Staff Liaisons are not official members of the Board and
they do not vote on Board matters. BPA is not clear as to what Canby’s specific concern
is, over the use of the term “Liaison” and past use of the term “Ex Officio” member of
the BEF Board. Whatever the nomenclature, it has always been the intent that there be a
BPA Liaison that is a BPA employee who represents BPA’s interests to the BEF Board.
The BEF Atrticles of Incorporation and Bylaws support this conclusion by mandating that
the Liaison shall have no vote on the BEF Board and owe no fiduciary duty to BEF. See
Attachment 6 at Article VI1I; Attachment 7 at section 4.03.

BPA wishes to have an appropriate level of oversight and input as to the projects that
BEF is involved with that are undertaken to complement BPA’s mission. BPA does not
want to be absent, as suggested by Canby. Moreover, Canby has provided no evidence
that the Liaison role has ever been improperly utilized. Therefore, BPA believes the

20



Liaison positions are appropriate and necessary. In contrast, rigid and duplicative
reporting restrictions are not.

10. DOE Inspector General
Canby commented that BPA should ask the Inspector General of the U.S. Department of
Energy (I1G) to examine the circumstances behind the signing of the 2009 Contract as part
of an overall inquiry into the BPA-BEF relationship, and suggested the 1G should
“conduct a management audit/investigation” of various questions that Canby poses.

BPA Response.

The Inspector General (IG) of the Department of Energy (DOE) provides policy
direction, supervises, conducts and coordinates all audit activities for all of DOE’s
programs and operations. U.S. Department of Energy, Office of Inspector General,
Office of Audit Services, Deputy Inspector General for Audit Services, Audit Manual,
Release 7, Revised 2009, at 2-3. In general, the audits performed and reviewed by the
DOE IG can be classified as financial audits, performance audits or attestation
engagements. Id., at 2-5. Financial audits include financial statement and financial
related audits of DOE contractors and grantees. Id., at 2-5. Financial audits provide an
independent assessment of and reasonable assurance about whether agency’s reported
financial condition, results, and use of resources are presented fairly in accordance with
recognized accounting criteria. Id. Programmatic audits provide assurance or
conclusions based on evaluating sufficient and appropriate evidence against stated
criteria. The primary purpose of performance audits is to provide agencies with objective
analysis that the agency can use to improve program performance and operations, reduce
costs, facilitate decision making and contribute to public accountability. Id. In other
words, the I1G looks at whether BPA’s programs are achieving the purpose for which they
are authorized. Attestation engagement covers a broad range of financial or nonfinancial
objectives and provides a level of assurance about a particular subject matter or assertion.
Id., at 2-6. Examples of subject matter attestation engagements include: (1) internal
controls over financial reporting or with specified requirements; (2) compliance with
requirements of laws, regulations or policies; and (3) accuracy of reported performance
measures. 1d. In other words, the IG looks at whether the subject matter being examined
is based on or in conformity with stated criteria and whether the assertion is fairly stated
in all material respects based on the stated criteria. As described above, the role of the IG
generally is to take a broader look at the agency’s programs, operations and policies.
Typically the I1G does not focus on a single contract but a class of contracts.

Moreover, like any agency, the 1G has limited resources. Consequently when requests
are made to provide various audit services, IG Management has complete discretion in
deciding how to deploy resources. When a request for audit services comes from an
agency, the IG prioritizes these requests to determine whether conducting the audit will
be an effective and appropriate use of their resources. Id. at 5-5. Stated another way, in
making their decision they consider workload, priority and resource availability.
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IG policy requires that auditors maintain independence from the agencies being audited.
The auditor must not only be independent in fact, but must also appear independent to
others. Id. at 3-1. Consequently, this independence is also another reason why agencies
cannot tell the 1G what to audit and when. In addition, auditors must use professional
judgment in planning, and performing audits. Id., at 3-5. Again, this use of professional
judgment limits agencies ability to control or direct the 1G audits.

Despite the fact that Canby’s request for the 1G investigation does not involve a broad
program, operation or policy, but is narrowly focused on a single individual’s
involvement in the BEF negotiations and despite the fact that the 1G’s Management has
complete discretion to conduct an audit or not, BPA did contact the Energy Division
Director in Denver and requested they look at all of the comments submitted by the
Parties. In particular, BPA asked the IG to look at Canby’s comments. The IG reviewed
all the comments posted on BPA’s web page. Based on that review, and the fact that
there is current litigation involving the 2009 BEF Contract, the IG declined to investigate
the issues raised by Canby associated with negotiations of the 2009 BEF Contract.

I11.  Decision

Based on BPA’s public process, the above evaluations of the issues and concerns raised
in comment, it is my decision to execute the new Contract with BEF. The Contract will
continue BPA’s support for BEF. The Contract obligates BEF to use BPA funds to
support and complement BPA’s purposes. The Contract ensures that BEF will only use
BPA funds for those purposes.

Issued in Portland, Oregon.

/S/ Stephen J. Wright November 29, 2010

Stephen J. Wright Date
Administrator and
Chief Executive Officer
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