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Department of Energy 
 

Bonneville Power Administration 
P.O. Box 3621 

Portland, Oregon 97208-3621 

                          

 FREEDOM OF INFORMATION ACT PROGRAM 
 

 
December 5, 2023  
 
In reply refer to:  FOIA #BPA-2023-01486-F 
 
SENT VIA EMAIL ONLY TO: steve@oregonlandtrusts.org 
 
Stephen Dilk  
Coalition of Oregon Land Trusts 
2540 NE Martin Luther King Jr. Blvd. 
Portland OR 97212 
 
Dear Mr. Dilk, 
 
This communication is the Bonneville Power Administration’s (BPA) final response to your 
request for agency records made under the Freedom of Information Act, 5 U.S.C. § 552 (FOIA). 
BPA received your records request on August 22, 2023, and formally acknowledged your 
request on September 19, 2023.  
 
Request 
“…the Pine Creek Conservation Area Memoranda of Agreements (MOAs) for 1999, 2001, and 
2021, as well as the Pine Creek Conservation Area conservation easement(s).” 
 
Response 
BPA has searched for and gathered records responding to your request from the agency’s Real 
Property Operations personnel have provided 44 pages of agency records. The records 
accompany this communication, with the following redactions applied: 

  
• 164 redactions applied under 5 U.S.C. § 552(b)(6) (Exemption 6). 

 
 You’ll find a detailed explanation of the applied exemptions below.  
 
Explanation of Exemptions 
The FOIA generally requires the release of all agency records upon request. However, the FOIA 
permits or requires withholding certain limited information that falls under one or more of nine 
statutory exemptions (5 U.S.C. §§ 552(b)(1-9)). Further, section (b) of the FOIA, which contains 
FOIA’s nine statutory exemptions, also directs agencies to publicly release any reasonably 
segregable, non-exempt information that is contained in those records. 
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Exemption 6 
Exemption 6 serves to protect Personally Identifiable Information (PII) contained in agency 
records when no overriding public interest in the information exists. BPA does not find an 
overriding public interest in a release of the information redacted under Exemption 6 — 
specifically, BPA employee’s and third parties’ handwritten signatures. BPA cannot waive this 
PII redaction, as the protections afforded by Exemption 6 belong to individuals and not to the 
agency. 
 
Lastly, as required by 5 U.S.C. § 552(a)(8)(A), information has been withheld only in instances 
where (1) disclosure is prohibited by statute, or (2) BPA foresees that disclosure would harm an 
interest protected by the exemption cited for the record. When full disclosure of a record is not 
possible, the FOIA statute further requires that BPA take reasonable steps to segregate and 
release nonexempt information. The agency has determined that in certain instances partial 
disclosure is possible and has accordingly segregated the records into exempt and non-exempt 
portions. 
 
Certification 
Pursuant to 10 C.F.R. § 1004.7(b)(2), I am the individual responsible for the records search, the 
redactions applied thereto, and the records release described above. 
 
Appeal 
The records release certified above is final. Pursuant to 10 C.F.R. § 1004.8, you may appeal the 
adequacy of the records search, and the completeness of this final release, within 90 calendar 
days from the date of this communication. Appeals should be addressed to:  
 

Director, Office of Hearings and Appeals 
HG-1, L’Enfant Plaza 
U.S. Department of Energy 
1000 Independence Avenue, S.W. 
Washington, D.C. 20585-1615 

 
The written appeal, including the envelope, must clearly indicate that a FOIA appeal is being 
made. You may also submit your appeal by e-mail to OHA.filings@hq.doe.gov, including the 
phrase “Freedom of Information Appeal” in the subject line. (The Office of Hearings and 
Appeals prefers to receive appeals by email.) The appeal must contain all the elements required 
by 10 C.F.R. § 1004.8, including a copy of the determination letter. Thereafter, judicial review 
will be available to you in the Federal District Court either (1) in the district where you reside, 
(2) where you have your principal place of business, (3) where DOE’s records are situated, or (4) 
in the District of Columbia. 
 
Additionally, you may contact the Office of Government Information Services (OGIS) at the 
National Archives and Records Administration to inquire about the FOIA mediation services 
they offer. The contact information for OGIS is as follows: 
 

Office of Government Information Services 
National Archives and Records Administration 
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8601 Adelphi Road-OGIS 
College Park, Maryland 20740-6001 
E-mail: ogis@nara.gov 
Phone: 202-741-5770 
Toll-free: 1-877-684-6448 
Fax: 202-741-5769 

 
Questions about this communication or the status of your FOIA request may be directed to James 
King, FOIA Public Liaison, at jjking@bpa.gov or 503-230-7621. Questions may also be directed 
to E. Thanh Knudson, Case Coordinator (ACS Staffing Group), at 503-230-5221 or 
etknudson@bpa.gov.  
 
Sincerely, 
 
 
 
Rachel L. Hull 
Freedom of Information/Privacy Act Officer 
 
Attachments / Enclosures: Agency records responsive to FOIA request BPA-2023-014786-F 
accompany this communication. 
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AFTER RECORDING, RETURN TO 
Bonneville Power Administration 

TERR-3 
P.O. BOX 3621 

. PORTLAND, OR 97208-3621 

WHEELER COUNTY, OREGON 2021-0192 
0-E 
Cnl=1 Pgs=48 BSNOWPOTW'~14/2021 03:15:02 PM 
$240.00 $11.00 $10.00 $60.00 $321.00 

I, Brenda Snow Potter, County Clerk for Wheeler County, Oregon , 
certify that the instrument identified herein was recorded in the Clerk 
records. 

Brenda Snow Potter - County Clerk 

BPA TRACT ID: PINC-WL-3 
Replaces and amends BPA TRACT ID's: PINC-WL-1; PINC-WL-2 

BPA CASE: 20180243; 20190056 

PINE CREEK CONSERVATION AREA 
AMENDED AND RESTATED DEED OF CONSERVATION EASEMENT 

THIS AMENDED AND RESTATED DEED OF CONSERVATION EASEMENT is 
executed by the Confederated Tribes of the Warm Springs Reservation of Oregon 
("CTWS" or "Gran tor"), in favor of the United States of America and its assigns 
("United States" or "Grantee"), acting by and through the Department of Energy, 
Bonneville Power Administration ("BPA"), headquartered in Portland, Oregon, at P .0. 
Box 3621, Portland, OR 97208-3621. The Grantor and Grantee together are referred to 
as the "Parties." 

I. RECITALS 

A. BPA is a power-marketing agency having legal obligations under the Pacific 
Northwest Electric Power Planning and Conservation Act, 16 U .S.C. §§ 839-839h 
("Northwest Power Act") to protect, mitigate, and enhance fish and wildlife, 
including related spawning grounds and habitat, affected by the development and 
operation of Federal hydroelectric projects of the Columbia River and its tributaries, 
in a manner consistent with the purposes of the Northwest Power Act, the Fish and 
Wildlife Program adopted by the Pacific Northwest Electric Power and Conservation 
Planning Council under subsection 4(h) of the Northwest Power Act (16 U.S.C. § 
839b(h)), and other environmental laws, including the Endangered Species Act, 16 
U.S.C. §§ 1531-1544 ("ESA"). BPA has the authority pursuant to the Northwest 
Power Act, 16 U.S.C. §§ 839b(h) and 839f(a), the Federal Columbia River 
Transmission System Act, 16 U.S.C. § 838i(b), or the Bonneville Project Act, 16 
U.S.C. §§ 832a(c) through (f), to acquire real estate or to assist in the acquisition and 
transfer of real property interests. 

B. Grantor is a federally recognized tribe and sovereign entity with rights reserved in 
the Treaty with the Tribes of Middle Oregon of June 25, 1855 (12 Stat. 963). 

C. In l 999;'per the terms contained in the Pine Creek Ranch Wildlife Project 
Memorandtlm of Agreement dated September 28, 1999, BPA began funding the 
Grantorto acquire and manage real property located near Clarno, Oregon. The 
acquisitions helped BPA fulfill its obligations to protect fish and wildlife and their 
habitats affected by the construction, inundation, and operation of John Day Dam as 
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required under the Northwest Power Act and to help comply with BPA's duties 
under the ESA. Over several years, and under the terms of a second Memorandum 
of Agreement -The Amended and Restated Pine Creek Ranch Wildlife Project 
Memorandum of Agreement (signed September 29, 2001), BPA funded the Grantor 
to make additional acquisitions. The Grantor manages these parcels as a single Pine 
Creek Conservation Area under BPA project l 998-022-00. To ensure the Pine Creek 
Conservation Area continued to be managed to protect fish and wildlife and their 
habitats, at the time of their acquisition, the Grantor conveyed to the United States, 
acting through BPA, conservation easements and deed restrictions. This Amended 
and Restated Conservation Easement consolidates and replaces all prior conservation 
easements and deed restrictions executed by the Grantor and BPA for the Pine Creek 
Conservation Area. The CTWS and BPA have also updated their contractual 
arrangements regarding the Pine Creek Conservation Area in the Second Amended 
and Restated Pine Creek Ranch Fish and Wildlife Project Memorandum of 
Agreement signed in 2021 ("2021 MOA''). 

D. Congress included provisions in the Omnibus Public Land Management Act of 2009, 
P .L. 111-11, for the United States, acting by and through the Department of Interior, 
Bureau of Land Management ("'BLM"), to establish the Spring Basin Wilderness 
near Clarno, Oregon. The BLM has custody and control over certain real property 
inholdings surrounded by the Pine Creek Conservation Area C'BLM Inholdings"). 
The Grantor has fee title to real property within the boundaries of the Spring Basin 
Wilderness. The 2009 Omnibus Lands Act authorized the BLM to exchange real 
property with the Grantor to consolidate each entities respective holdings (the 
"exchange"). This Amended and Restated Conservation Easement includes the 
former BLM Inholdings within the Pine Creek Conservation Area that the Grantor 
now owns and controls. BPA helped facilitate the exchange by relinquishing its 
rights on the Grantor's tracts within the Spring Basin Wilderness ahead of the 
transfer to the BLM and by providing the Grantor the funds to pay BLM for the 
difference in value between the properties exchanged pursuant to the 2009 Omnibus 
Lands Act. 

E. This Amended and Restated Deed of Conservation Easement ("'Conservation 
Easement") will encumber the reconfigured Pine Creek Conservation Area 
(including the newly exchanged lands), herein referred to as the "Protected 
Property" and which is legally described in Exhibit A ("Legal Description") and 
depicted in Exhibit B ("Map"). The Parties agree the property exchange and this 
Amended and Restated Conservation Easement complies with the terms of their 
prior agreements and deed restrictions. The exchange consolidated the Pine Creek 
Conservation Area giving the CTWS greater control of public access, more effective 
means to achieve area-wide wildlife habitat management goals, and streamline 
management efforts resulting in reduced operational costs. 

II. AGREEMENT 

A. Conveyance and Consideration. The Grantor, for and in consideration of the 
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funding in the amount of $217,200.00 (TWO HUNDRED SEVENTEEN 
THOUSAND TWO HUNDRED) U.S. dollars which BPA provided the Granter to 
acquire certain Federal inholdings within the Pine Creek Conservation Area, hereby 
voluntarily conveys and warrants to the United States of America and its assigns this 
perpetual Conservation Easement for conservation purposes in, over, under, upon and 
across the Protected Property, legally described in Exhibit A and shown in Exhibit B, 
together with rights of access and entry, created and implemented under applicable 
state and federal law, and creating an interest in property intended to be a 
conservation easement under ORS§§ 271.715-795. The Parties intend this 
Conservation Easement to be a perpetual and irrevocable easement in gross, and 
further intend that its terms and conditions, set forth below, create equitable 
servitudes and covenants running with the land, binding the Grantor and the Grantor's 
successors and assigns for the benefit of the United States. 

B. Purpose. The purpose (''Purpose") of this Conservation Easement is to protect and 
conserve, and as appropriate, to allow for the restoration or enhancement of the 
Conservation Values (Section C) of the Protected Property. As such, the Purpose of 
this Conservation Easement includes the prevention of any use of the Protected 
Property that will materially harm or materially interfere with any of the Conservation 
Values of the Protected Property. The Grantor intends that this Conservation 
Easement will confine the use of the Protected Property to activities that comply with 
the Conservation Easement, including the final Management Plan (Section G). BP A 
shall have the right, but not the obligation, to enforce any and all terms of this 
Conservation Easement. The Grantor shall only conduct activities on the Protected 
Property which are consistent with the Purpose of this Conservation Easement. In the 
event that there is a conflict between the Grantor's uses or activities and the Purpose 
of Conservation Easement, the Purpose of the Conservation Easement shall be 
construed broadly and shall prevail over any conflicting uses or activities of the 
Granter. 

C. Conservation Values. The.Protected Property, in its present state, comprises 
34,009.56 acres of streams, riparian, shrub steppe, and grassland habitats for fish and 
wildlife. 

The Parties agree that the Protected Property includes important species, habitat, and 
other important ecosystem attributes. The Conservation Values of the Protected 
Property that currently exist specifically include the following, recognizing that such 
Conservation Values may periodically fluctuate or trend toward long-term change, 
due to natural events such as wildfire, floods, insect or disease, interdecadal climate 
events, and long-term climate change, as well as human-initiated enhancement, 
prescribed fire, or restoration actions: 

1. Fish and wildlife species, including without limitation: Mid-Columbia summer 
steelhead ( Oncorhynchus mykiss), mule deer ( Odocoileus hemionus), Rocky 
Mountain elk (Cervus elaphus), beaver (castor canadensis), mink (Neovison 
vison), a diversity of bird and bat species, insects, and several reptiles and 
amphibians. 
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2. Diversity of habitats providing biological and physical components to support fish 
and wildlife species; many of these habitats are identified as priority habitat for 
preservation and restoration in the Oregon Conservation Strategy. Important 
habitats include the Ponderosa forests, grasslands, sagebrush steppe, shrubland 
and riparian habitats, including the un_ique 10-mile riparian and floodplain zone 
from the Lone Creek-Pine Creek confluence to the Pine Creek-John Day River 
confluence within the Protected Property that are significant for numerous native 
species. 

3. Scenic and open space values. 

4. Ecosystem attributes and services, present as of the Effective Date of this 
Conservation Easement, including but are not limited to the fish and wildlife 
habitat described above, nutrient recycling, primary production (also called 
carbon sequestration), pollination, and soil formation. 

5. Large, un-fragmented expanse ofwildlands that offer potential for restoration of 
riparian and upland habitats. 

D. Water Rights. The Protected Property includes several water rights, which the 
Grantor shall protect as described below. 

1. Pine Creek water right certificate 24919 (priority date 1871) has not been proven 
to have been used continuously. Grantor will use reasonable best efforts to work 
with the State of Oregon to try and confirm this right and eventually convey it 
instream permanently. 

2. Grantor has been leasing its John Day water rights under certificates 67640, 
68636, 68638, and a portion of 67885 in five-year leases to the State of Oregon 
for instream benefits. Grantor intends to use reasonable best efforts to continue 

directing these rights for instream beneficial use for the foreseeable future. 

3. To the extent Grantor has or after-acquires other water rights, Grantee may in its 
discretion ensure that the Grantor shall not abandon any of the water rights 
appurtenant to the Protected Property by virtue of non-use and that the Grantor 
may not transfer, change the point of diversion, change the purpose of use, or 
otherwise significantly change any Protected Property water right without 
receiving prior written approval from BPA. 

E. Baseline Documentation. The Grantor and BPA agree that the characteristics and 
conditions of the Protected Property at the Effective Date (Section Y) are .documented 
in a Baseline Documentation Report, signed and acknowledged by the Parties; the 
acknowledgement is Exhibit D. 

F. Reserved Uses. The Grantor reserves, for itself and its successors and assigns, the 
right to use the Protected Property in any and all ways which are consistent with the 
Purpose of this Conservation Easement and which are not otherwise prohibited by 
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this Conservation Easement, including but not limited to: the right to record title, the 
right to convey, transfer, and otherwise alienate title to these reserved rights in 
accordance with Sections K(l4) and Q; the right of quiet enjoyment of the rights 
reserved in Protected Property; and the right to prevent tFespass and control access. 
Grantor reserves the right to maintain, retain, demolish, replace or upgrade existing 
improvements within the Protected Property as documented in the Baseline 
Documentation Report. 

G. Management Plan. The Grantor has developed and BPA has approved a 
Management Plan for the Pine Creek Conservation Area. Within 18 months of the 
Effective Date of this Conservation Easement, the Grantor shall update and amend 
the Management Plan to guide the Grantor's management of the Protected Property. 
In amending the Management Plan, Grantor will solicit and incorporate as Grantor 
deems appropriate the views of interested natural resource management agencies, 
local governments, and the public. Grantor will submit documentation showing the 
nature and extent of such coordination with any draft Management Plan amendments 
to BP A. BPA shall review the Management Plan amendments for consistency with 
the Purpose of the 2021 MOA and this Conservation Easement, and provide its 
written concurrence of consistency. The Management Plan is considered "final" when 
BP A issues its written concurrence. The Grantor shall make the final Management 
Plan amendments available to the public. 

H. Public Access. The Grantor shall, in the sole discretion of Grantor, provide 
reasonable access to the Protected Property (for example, for undeveloped 
recreational uses, such as hunting, fishing, hiking, wildlife viewing and primitive 
camping) to the general public, unless the Grantor determines such access may 
materially impair one or more of the Conservation Values of the Protected -Property 
or interfere with the Purpose of the Conversation Easement. In addition, nothing in 
this section limits the authority or ability of the Tribe to manage the Protected 
Property for public safety or to preserve and protect cultural, historic and religious 
sites, and to carry out and protect the federally guaranteed rights of the Tribe and its 
members provided that treaty reserve rights are exercised consistent with the 
Conservation Values of the Protected Property. The Grantor will address access to the 
Protected Property in the Management Plan. 

I. Annual Report. The Grantor shall annually submit a report to BPA that describes at 
a minimum any: changes in real property interests (including water rights) in the 
Protected Property; uses or activities undertaken, in progress, or planned; disposition 
of any proceeds and/or funds in the Pine Creek Ranch Mitigation Fund; any actions 
taken by the Granter relating to its ownership of the Protected Property or its 
obligations under this Conservation Easement, which may include preventing 
Prohibited Uses (Section K), controlling public access, and managing the Protected 
Property consistent with the Management Plan, Conservation Values, and Purpose of 
the Conservation Easement; and enforcement action taken. The Grantor shall provide 
the initial annual report in the I 5th month after the Effective Date, and then annually 
on April 15th thereafter, unless otherwise agreed by BPA. 
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J. Rights Conveyed to Grantee 

1. General Rights. The Grantor has conveyed this Conservation Easement to the 
United States. BPA is the acquiring federal agency having jurisdiction and 
control over this Conservation Easement. Subject to valid existing rights of record 
and those rights specifically reserved to the Grantor, all development rights 
associated with the Protected Property are vested in Grantee. In addition to any 
other rights granted to the Grantee pursuant to this Conservation Easement, 
Grantee has the right to: 

a. Access and inspect the Protected Property at all reasonable times upon 
reasonable notice (which may be by phone or electronic mail) to assure 
compliance with this Conservation Easement; 

b. Access the Protected Property upon reasonable notice (which may be by 
phone or electronic mail) to survey the fish and wildlife habitat and 
evaluate the status of the Conservation Values; 

c. Prevent any activity on the Protected Property inconsistent with this 
Conservation Easement, and to require the restoration of areas or features 
of the Protected Property that are damaged by any inconsistent activity; 
and 

d. Should the Grantor fail to do so, retain and maintain the right to use any 
and all of the water rights associated with the Protected Property, and 
protect those rights from threat of abandonment or forfeiture under 
relevant law; Grantee may, after providing 90 days advance written notice 
to the Grantor enter upon the Protected Property and take actions 
reasonably necessary to maintain the validity of the water rights. 

2. Future Negotiations for Transmission Right-of-Way Easement. The Grantor 
conveys the following rights to the United States: to construct, locate, operate, 
maintain, repair, reconstruct, upgrade, keep clear, access and patrol future 
transmission facilities including ancillary transmission communications facilities 
within the Conservation Easement at no additional cost for securing the 
transmission easement for these purposes. Transmission easements shall be for 
the sole purpose of transmission of electrical power and ancillary 
communications. Should such a perpetual transmission easement be needed, the 
Parties shall negotiate the final terms and conditions of the transmission easement 
in a form substantially similar to Exhibit E, ("Form Transmission Easement''). 
Such transmission easement shall not be precluded by the terms of this 
Conservation Easement. 

In the negotiations and the final transmission right-of-way easement, BPA shall, at 
a minimum: 

a. Recognize the purposes for which the underlying fee or conservation 
easement was acquired. 

b. Use reasonable efforts to accommodate Grantor's preferences for siting 
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any transmission facilities. 

c. Use reasonable efforts to accommodate Grantor's preferences for siting, 
designing, using, and maintaining any necessary access road(s). 

d. Fund appropriate mitigation measures identified during negotiations or as 
part of the environmental analysis for the transmission right-of-way under 
NEPA, the ESA, the Clean Water Act, the National Historic Preservation 
Act, or any other applicable state or federal laws. 

K. Prohibited Uses. The Granter shall manage the Protected Property to conserve and 
protect the Conservation Values on behalf of BPA, preventing any and all uses of the 
Protected Property that are inconsistent with the Purpose of this Conservation 
Easement. The Granter may also manage the Protected Property to restore or 
enhance the Conservation Values, provided Grantee consents to the restoration or 
enhancement activities, either in a final Management Plan or by prior written 
agreement (i.e. BPA Land Use Agreement). Prohibited uses of the Protected Property 
include those specifically listed below. The Parties intend that any activity that may 
materially harm or materially interfere with one or more of the Conservation Values 
is prohibited, and therefore the list identified below is not exhaustive. 

Uses or activities otherwise prohibited under this Section K may be allowed but only 
if: (1) the use or activity is, in Grantee's sole discretion, consistent with the Purpose 
of this Conservation Easement; and (2) the use or activity and any necessary limits or 
prescriptions are agreed to by BP A in advance, either in a final Management Plan, or 
by written consent of BP A. 

1. Residential, Commercial or Industrial Uses. Except within the Exclusion Zones, 
as provided below, any residential, agricultural, commercial, or industrial uses of 
the Protected Property is prohibited, except ecotourism-such as outdoor 
education, backpacking, bird watching, and hunting-may be allowed with 
strictly limited vehicular access and use as expressly provided in the Management 
Plan, and timber harvesting and grazing of livestock may be allowed on a 
temporary basis if done for the primary purpose of increasing or improving the 
Conservation Values and as expressly provided in the Management Plan. 

2. Construction of Buildings, Facilities, Fences or Other Structures. Construction 
of new buildings, facilities, fences or other structures is prohibited. Repair, 
maintenance, or replacement of existing buildings, facilities, fences or other 
structures identified in the Baseline Documentation Report are permitted as 
detailed in the Management Plan. Construction of new fences may be allowed if 
justified and described in the Management Plan for the purpose of protecting 
Conservation Values. If new fences are constructed or existing fences outside the 
Exclusion Zones are repaired or replaced, then the fences must be wildlife­
friendly, which allow for the safe passage of wildlife, increased fence visibility, 
and wildlife access to food, shelter, and water. 

3. Utilities. Except as provided for in Section J.2, the installation or relocation of 
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new public or private utilities, including electric, telephone, or other 
communications services is prohibited, except where reasonably necessary to 
advance the Purpose of the Conservation Easement and subject to BP A's 
approval. Existing utilities on, over, or under the Protected Property may be 
maintained, repaired, removed or replaced at their current location as that location 
is documented in the Baseline Documentation Report or by recorded deed as 
described in Exhibit F ("Acceptable Encumbrances"). 

4. Signs. Except for no trespassing signs, for sale signs, signs identifying the owner 
of the Protected Property, signs identifying permitted public access, where 
allowed, safety and liability waiver as approved in the Management Plan, and 
signs that may be erected identifying the Purpose of the Protected Property, all 
other signs, advertisements, and billboards of any nature are prohibited. The 
permitted signs may not exceed 32 square feet in size. 

5. Waste. Dumping, collecting, recycling, accumulating, or storing of trash, refuse, 
waste, sewage, bio-solids, or other debris is prohibited. 

6. Mining. Subject to va1id existing rights, if any, held by third parties at the 
conveyance of this Conservation Easement the exploration, development, mining 
or extraction of soil, sand, loam, gravel, mineral, oil, gas, or other substance from 
the surface or subsurface of the Protected Property is prohibited. Grantor shall 
notify the Grantee of any planned exploration, development, mining or extraction 
of any substances by third parties with valid existing rights as soon as possible, 
and at least 60 days before commencement of the action. Grantor shall not allow 
surface entry for any mining or mining related activity where not legally required 
to do so. 

7. Topography. Except as reasonably required for emergency fire management and 
response activities and for road maintenance, repair or improvement purposes as 
described in the Management Plan, altering the existing topography of the 
Protected Property by digging, plowing, disking, or otherwise disturbing the 
surface or subsurface is prohibited. 

8. Watercourses/Wetlands. Unless part of a restoration project approved in the 
Management Plan, draining, dredging, channeling, filling, leveling, pumping, 
diking, impounding or any other alteration of any watercourses, ponds, seeps, 
bogs, springs, wetlands, or any seasonally wet area is prohibited, as is altering or 
tampering with existing water control structures or devices. 

9. Vegetation. The cutting, trimming, shaping, killing, or removal of any vegetation 
frc;,m the Protected Property, except for noxious weeds or invasive species, is 
prohibited, except for activities to maintain or improve the Protected Property as 
wildlife habitat or which is necessary for fire management, hazard treatment, or 
cultural resource protection and as approved by BPA and incorporated into the 
Management Plan. To the extent that such activities generate timber, grazing, or 
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other revenue, Grantor may use such revenue as allowed in Section R, below. The 
prohibitions in this provision do not apply to maintenance of transmission 
easements as conveyed to the United States in Section J.2. 

10. Exotic Species. The introduction, cultivation, or use of exotic plant or animal 
species on the Protected Property is prohibited. Exotic plants include non-native 
invasive plant species. This prohibition excludes any biological control agents 
approved by the State of Oregon. 

11. Roads and Impervious Surfaces. Construction of new roads and paving of any 
existing road not paved or otherwise covered in an impervious material as of the 
Effective Date is prohibited. Existing roads identified in the Baseline 
Documentation Report may be maintained, repaired or improved as reasonably 
necessary to provide for appropriate access to the Protected Property for the 
purposes of this Conservation Easement. Notwithstanding anything to the 
contrary in Section 11.K.6, Grantor may, with prior written acknowledgement of 
Grantee, extract, shape, fill, and grade soil and rock ("the disturbed area") from 
the Protected Property for the maintenance, and repair, including grading and 
drainage improvements, of existing roads; provided the disturbed area is (a) 
located within 30 feet of the edge of the active road prism; (b) is inspected by 
biologists prior to disturbance to ensure no sensitive biota, dens, or habitat are 
impacted; and ( c) is altered only during periods that practically minimize 
disturbances to wildlife. Some road drainage features may extend beyond the 30-
foot buffer as required by topography to ensure appropriate water drainage from 
the road prism zone. Relocating, resizing, reshaping of road prisms may be 
allowed with prior written acknowledgement of Grantee, either in the final 
Management Plan or by BPA Land Use Agreement. 

12. Vehicle Use. The use of motorized vehicles is prohibited, except as necessary to 
carry out activities agreed to by the Grantee, e.g., for management activities. 

13. Grant of Rights. The granting of any property interest or rights in the Protected 
Property, including easements, permits, licenses, and leases, without the prior 
written consent of the Grantee is prohibited, which consent shall not be 
unreasonably withheld. 

14. Subdivision. The legal division, subdivision, partitioning of the Protected 
Property, or any attempt to convey the Protected Property except as a single 
property in its current configuration, which is documented in Exhibit A and 
shown in Exhibit B, is prohibited except as reasonably necessary to convey all or 
a portion of the Protected Property as provided in Section 11.Q.2. Notwithstanding 
the foregoing, a lot line adjustment (or similar procedure) is permitted to update 
the planning lot lines, tax lots, and tax accounts for the Protected Property that 
result from the conveyance of partial lots exchanged pursuant to the 2009 
Omnibus Lands Act. 
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L. Exclusion Zones. Within the Protected Property, the Parties have established 
"Exclusion Zones,'' as depicted in Exhibit C. These Exclusion Zone are as follows: 
• Headquarters area 
• Huntley Homestead 
• Corrals 
• Robinson Camp 
• Cove Creek Camp 
• Eagles Nest Camp 
• Rattlesnake Cabin 

Notwithstanding the Prohibited Uses in Section K, above, the following uses are 
allowed within the established Exclusion Zones of the Protected Property. 

1. Use of existing and future replacement of residential structures as short-term or 
long-term rentals for residential purposes and of existing facilities, fences and other 
structure in the following Exclusion Zones: Headquarters Area, Huntley 
Homestead, and Rattlesnake cabin. Establishment of future utilities in the 
following Exclusion Zones: Headquarters and Huntley Homestead. Tenants of such 
residential leases in the Headquarters Area, Huntley Homestead, and Rattlesnake 
cabin may keep domestic pets provided that those animals do not materially harm 
or materially interfere with any of the Conservation Values of the Protected 
Property. 

2. Use of the Exclusion Zones and their structures by Grantor's staff, volunteers, tribal 
members, and researchers for tribal purposes including ceremonial use, community 
meetings, or tribal functions such as education and outreach. 

3. Management and administration of Grantor's resource management activities, 
including general equipment or supplies storage and emergency response 
equipment. 

4. Vehicle use across the Protected Property and within all Exclusion Zones for 
ingress and egress to the Exclusion Zones and its structures. 

5. Public and administrative camping, including providing temporary and permanent 
structures (such as vault toilets) and charging fees for public use, at the following 
Exclusion Zones: Robinson Camp, Cove Creek Camp, Eagles Nest Camp, and 
Rattlesnake Cabin. 

6. Maintaining vegetation for fire protection at all Exclusion Zones. 

7. Providing a location for emergency fire suppression crew camps at the following 
Exclusion Zones: Headquarters and Huntley Homestead. 

8. Temporary staging of cattle found trespassing on the Protected Property and 
maintenance of facilities as necessary for the continued use of the following 
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Exclusion Zone: Corrals. 

M. Enforcement 

1. Notice o_f Violation, Corrective Action. If Grantee determines that the Grantor or 
its representatives, contractors, successors, or assigns violates or threatens to 
violate this Conservation Easement, and if such determination or dispute is not 
resolved by negotiation as set forth in Section N, Grantee will give written notice 
to the Grantor and demand corrective action sufficient to cure the violation and, 
where the violation involves injury to the Protected Property resulting from any 
use or activity inconsistent with the Purpose, sufficient to restore the portion of 
the Protected Property so injured to its prior condition in accordance with a plan 
approved by Grantee. 

2. Grantor's Failure to Respond. The Grantee may bring an action as provided in 
Section M.3 if the Grantor fails to cure the violation within thirty (30) calendar 
days after receipt of a notice of violation, or under circumstances where the 
violation cannot reasonably be cured within such thirty (30) day period, fails to 
begin curing the violation within the thirty (30) day period and fails to continue 
diligently to cure such violation until finally cured. 

3. Grantee's Action. Grantee may pursue an action in a court having jurisdiction to 
enforce the terms of this Conservation Easement: (1) to enjoin the violation, ex 
parte as necessary, by temporary or permanent injunction; (2) to require the 
restoration of the Protected Property to the condition that existed prior to any such 
injury; and (3) to recover any damages to which it may be entitled for violation of 
the terms of this Conservation Easement. The remedies described in this 
paragraph shall be cumulative and shall be in addition to all remedies now or 
hereafter existing. 

4. Grantor's Action. In the event that the Grantor seeks a determination as to the 
legal meaning or effect of this Conservation Easement, or as to any alleged 
violation hereof by Grantee, and if such determination or dispute is not resolved 
by negotiation set forth in Section N below, then the Grantor shall be entitled to 
bring judicial action in a court of competent jurisdiction. 

5. Emergency Enforcement. Notwithstanding the provisions of M.1 and M.2, if 
Grantee determines on the basis of substantial evidence that circumstances require 
immediate action to prevent or mitigate significant damage to one or more of the 
Conservation Values, Grantee may undertake reasonable actions to remove, 
eliminate or mitigate damages to the Protected Property. Grantee shall provide 
prior notice to the Grantor of such actions to the extent reasonably practicable and 
may seek Grantor participation in such actions, but may proceed with such actions 
without permission from the Grantor or without waiting for the Grantor to take 
any action. 
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N. Dispute Resolution. The Parties shall attempt in good faith to resolve any dispute 
arising out of or relating to this Conservation Easement by negotiation between 
executives or officials who have authority to settle the controversy. 

0. Acts of God/Force Majeure. Nothing contained in this Conservation Easement 
entitles the Grantee to bring any action against the Grantor for any injury to or change 
in the Protected Property resulting from causes beyond the Grantor's control, 
including, without limitation, naturally caused fire, flood, storm, drought, and earth 
movement, or from any prudent action taken by the Grantor under emergency 
conditions to prevent, abate, or mitigate significant injury to the Protected Property 
resulting from such causes. Such excuse from performance will be allowed only if 
such catastrophic event or other event beyond the Grantor's control has caused a 
substantial degradation of the Conservation Values. The Parties shall make all 
reasonable efforts to resume performance promptly once the force majeure is 
eliminated. 

P. Waiver. The failure of any Party to require strict performance of any term of this 
Conservation Easement or a Party's waiver of performance shall not be a waiver of 
any future performance or of a Party's right to require strict performance in the 
future. 

Q. Conveyance and Assignment. In the event Grantor chooses to convey the Protected 
Property, Grantor is authorized to convey, assign or transfer its rights in the Protected 
Property, its rights and obligations under the Conservation easement, or both to (a) 
BPA subject to BPA's consent, (b) to a federal or state land management agency 
(each an "agency" and collectively, "agencies") subject to the consent of the relevant 
agency; and (c) to any qualified entity (defined below) subject to the prior written 
consent of BP A which consent shall not be unreasonably withheld. 

1. If Grantor chooses to convey the Protected Property, Grantor will first offer its 
rights, obligations or interests at no cost to BPA. 

2. If BPA declines to accept the Grantor's rights, obligations or interests in the 
Protected Property, then Granter will offer its rights, obligations or interests at no 
cost to a list of agencies that must include but not be limited to the United States 
Department of Interior Bureau of Indian Affairs, National Park Service and the 
Oregon Department of Fish and Wildlife. 

3. If each of the agencies declines to accept the Grantor's rights, obligations or 
interests in the Protected Property, then Grantor may offer its rights, obligations 
or interests to any qualified entity, subject to BPA's prior written determination 
that the entity has reasonably demonstrated its qualifications to manage the 
Protected Property. Any conveyance shall further be subject to the prior written 
approval of BPA, which shall not be unreasonably withheld. In particular, BPA 
will agree to Grantor's conveyance of the Protected Property to the qualified 
entity if Grantor is unable to secure sufficient funding (from either BPA or 
alternative funding sources) to meet the operations and maintenance needs of the 
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Protected Property. 

4. Should the Grantor seek to have the United States acting through the Bureau of 
Indian Affairs take the Protected Property into trust for the benefit of the Grantor, 
BPA agrees to approve the conveyance in a timely manner, contingent on the 
following: 

a. that Grantor notifies BPA of its intent to transfer the Protected Property 
into trust; 

b. Grantor provides BPA with any notices from the Buteau of Indian Affairs 
regarding the proposal; 

c. the Grantor is abiding by the terms of this Conservation Easement; 
d. the Bureau oflndian Affairs approves any transmission facility rights BPA 

has in the Protected Property and the permanent protection of the 
Conservation Values in accordance with this Conservation Easement as a 
condition of any fee to trust decision; and 

e. the conveyance deed in which the BIA takes the property into trust 
contains a reference to and is taken subject to the terms of this 
Conservation Easement. 

R. Proceeds from Activities on the Protected Property. The Grantor shall use net 
proceeds generated from activities on the Protected Property (e.g., leases) towards the 
operations, maintenance and restoration of the Protected Property. If proceeds exceed 
the operations, maintenance and restoration needs of the Protected Property, the 
Grantor may use the proceeds as per the 2021 MOA or the Grantor may place the 
proceeds into the Pine Creek Ranch Mitigation Fund for the property and roll the 
funds over to the next fiscal year until an operations or maintenance need arises. 

S. Termination or Amendment 

1. Termination Standard. This Conservation Easement may be voluntarily 
terminated by agreement of the Parties only if: 

a. a subsequent, unexpected change in the conditions of the Protected 
Property or the surrounding area makes impossible the continued use of 
the Protected Property for the Purpose of this Conservation Easement 
(except that changed environmental conditions or other natural events, for 
example, wildfire, river channel migration, erosion or avulsion, shall not 
be grounds for termination); or 

b. BP A agrees to exchange this Protected Property for another property 
proposed by the Grantor; factors that BPA will consider in determining 
whether to agree to an exchange include whether the new property is at the 
time of the proposed exchange determined by BPA to supply equal or 
better Conservation Values to meet BPA's mitigation needs as compared 
with the Protected Property; whether the property will be permanently 
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protected pursuant to a conservation easement granted to BP A on terms 
substantially similar to this Conservation Easement; and the costs to BPA 
of undertaking the acquisition of the new property, if any; or 

c. BPA no longer claims mitigation credits based on the Protected Property. 

2. Termination Process. If the Parties agree to voluntarily terminate this 
Conservation Easement and have met the above termination standard, the Parties 
shall terminate this Conservation Easement by executing and recording an 
instrument appropriate for the purpose. In the event of termination through an 
exchange for another property, the Parties must agree on the new property and its 
conservation easement before this Conservation Easement will be terminated. 

3. Proceeds after any Termination. If this Conservation Easement is terminated 
either voluntarily by the Parties, or by involuntary extinguishment by a court of 
competent jurisdiction and the termination results in proceeds, BPA at its election 
is entitled to either (1) a share of such proceeds in proportion to the amount BPA 
contributed to the fee title acquisition, which is I 00 percent or (2) to review and 
approve use of the proceeds by the Grantor to acquire new fish and wildlife 
habitat for BP A mitigation credit. 

4. Amendment. This Conservation Easement may only be amended by agreement 
of the Parties, and any such amendment shall be properly documented, executed, 
and recorded. Amendments based on changed conditions may be made only 
when the effect of the amendment is to benefit the Conservation Values (for 
example, amending the Conservation Easement to place further restrictions on the 
use of or activities on the Protected Property). The Parties may not use 
amendments to impliedly terminate the Conservation Easement or remove any 
portion of the Protected Property from its terms. 

T. Control. The Grantor has ownership and control of the Protected Property and is 
responsible for all incidents of ownership. Such incidents of ownership include, but 
are not limited to, maintenance and repair of existing structures, hazardous waste 
response, endangered species protection, noxious weed and invasive species response, 
tort liability, compliance with applicable laws, and payment of applicable taxes and 
assessments. 

U. No Effect on Tribal Rights. In providing funding to the Grantor, BPA is not 
altering, diminishing, modifying or expanding the legal rights, authority, or 
jurisdiction of any Indian tribe whether with regard to natural resource management 
or otherwise, and no authority is implied by this Conservation Easement with regard 
to such rights, authority or jurisdiction. Grantor will not claim in any forum or context 
that BPA's funding, described in section II.A. above, the United States' acceptance of 
this grant, or Oregon's recognition of it, bears on the nature or extent of the Grantor's 
off-reservation rights. 
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V. Cultural Resources. The Grantor is responsible for cultural or historic resource 
mitigation or preservation on the Protected Property in accordance with applicable 
cultural resource laws. 

W. Hazardous Substances. To Grantor's actual knowledge there are no hazardous 
substances present in, on, or under the Protected Property, including without 
limitation, in the soil, air, or groundwater, and there is no pending or threatened 
investigation or remedial action by any governmental agency regarding the release of 
hazardous substances or the violation of any environmental law on the Protected 
Property, and that there are no underground storage tanks located on the Protected 
Property. If, at any time, there occurs, or has occurred a release in, on, or about the 
Protected Property of any hazardous substances, the Grantor agrees to take all steps 
necessary to assure its containment and remediation without cost to Grantee, 
including any cleanup that may be required, unless the release was caused by 
Grantee, in which case Grantee will be responsible for remediation in accordance 
with applicable law. Nothing in this Easement shall be construed as giving rise, in 
the absence of a judicial decree, to any right or ability in Grantee to exercise physical 
or managerial control over the day-to-day operations of the Protected.Property, or any 
of the Grantor's activities on the Protected Property, or otherwise become an operator 
with respect to the Protected Property within the meaning of the Comprehensive 
Environmental Response Compensation and Liability Act of 1980, as amended 
("CERCLA"). The Grantor specifically agrees to release and hold harmless Grantee 
from and against all liabilities for violations or alleged violations of, or other failure 
to comply with, any federal state or local environmental law or regulation relating to 
hazardous substances, including, without limitation, CERCLA, by the Grantor in any 
way affecting, involving, or relating to the Protected Property, except to the extent 
such violations or alleged violations are caused by the acts or omissions of Grantee. 

X. Notice. Any notice permitted or required by this Conservation Easement, unless 
otherwise specified, must be in writing, delivered personally to the persons listed 
below, or will be deemed given on the date deposited in the United States mail, 
certified and postage prepaid, return receipt requested and addressed as follows; or at 
such other address as any Party may from time to time specify to the other Party in 
writing. Notices may be delivered by facsimile or other electronic means, provided 
that they are also delivered personally or by certified mail. The addresses listed 
below can be modified at any time through written notification to the other Party. 
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Notices to BP A should be sent to: 

Director, Fish & Wildlife Program 
Bonneville Power Administration 
P.O. Box 3621 
Portland, OR 97208-3621 

and to BPA's Real Property Services: 

Manager, Real Property Services 
RE: PINC-WL-3 
Bonneville Power Administration 
P.O. Box 3621 
Portland, OR 97208-3621 

Notices to the Grantor should be 
sent to: 
General Manager 
Branch ofNatural Resources- CTWS 
PO BoxC 
Warm Springs, OR 97761 

With a copy to: 

Karnopp Petersen LLP 
360 SW Bond Street, Suite 400 
Bend, OR 97702 

Y. Effect of this Amended and Restated Conservation Easement and Its Effective 
Date. Grantor and Grantee agree that this Amended and Restated Conservation 
Easement shall replace and supersede all prior easements and deed restrictions on the 
Protected Property entered into by the Parties. Those prior easements and deed 
restrictions include the folio.wing, all recorded in Wheeler County Clerk's Office: 

1. Deed of Conservation Easement, recorded as O l 0360, September 4, 200 l 
2. Deed of Conservation Easement, recorded as 020437, November 8, 2002 
3. Deed Restriction, recorded as 990343, September 23, 1999 
4. Deed Restriction, re-recorded as 990420, November I 7, 1999, to correct a legal 

description on deed 990343 
5. Deed Restriction, re-recorded as 000017, January 14, 2000, to correct a legal 

description on deed 990420 
6. Deed Restriction, re-recorded as 20180323, December 11, 2018, to correct a legal 

description on deed 000017 
7. Deed Restriction, recorded as 010359, September 4, 2001 
8. Partial Release of Conservation Easement, recorded as 020429, November 8, 

2002 
o BPA partially released CE l 0360 over portions of Sections 21, 22, 23, 26, 

27, 28, 29, 33, 34 and 35 in T8S, R20E, W.M., Wheeler County, OR. 
9. Deed of Conservation Easement, recorded as 020435, November 8, 2002 

This Conservation Easement "Effective Date" is the date in which the Conservation 
Easement vests when signed by the Granter, and accepted by the Grantee. 

Z. Schedule of Exhibits. All exhibits are incorporated and made part of this 
Conservation Easement. 

Exhibit A - Legal Description 
Exhibit B - Map 
Exhibit C - Exclusion Zones 
Exhibit D - Acknowledgement of Baseline Documentation Report 
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Exhibit E - Form Transmission Easement 
Exhibit F - Acceptable Encumbrances 

AA. GRANT, COVENANTS AND WARRANTIES, SIGNATURE AND 
ACKNOWLEDGMENTS 

To have and to hold the Conservation Easement herein granted unto the United States 
and its assigns. 

The Grantor warrants and covenants to and with the United States that the Grantor is 
lawfully seized and possessed of the Protected Property in fee simple, with a good 
and lawful right to grant the same, including a good and lawful right to grant this 
Conservation Easement; that the Protected Property is free and clear of all 
encumbrances and restrictions except the encumbrances and restrictions specifically 
set forth in Exhibit F; that the United States and its assigns shall have the use of and 
enjoy all the benefits derived from and arising out of this Conservation Easement; 
that the Grantor shall at the request of the United States execute or obtain any 
reasonable further assurances of the title to the Property; and that the Grantor will 
forever warrant the title to the Property and defend the United States against all 
persons who claim a lawful interest in the Property, except for persons who claim 
interests under the exceptions described in Exhibit F. 

BB. DEFINED TERMS 

Capitalized terms not defined herein shall have the meaning as defined in the 2021 
MOA. 

[SIGNATURE PAGES FOLLOW] 
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IN WITNESS WHEREOF, the undersigned Grantor has executed this instrument this 
'3c2_ day of :::.1J A,Y\.€ < , 2021. 

Heidi Haserot 
Realty Specialist 
Bonneville Power Administration 

Date 1 1 

GRANTOR: 
THE CONFEDERATED TRIBES OF THE 
WARM SPRINGS RESERVATION OF 
OREGON 

By: Michele Stacona 
Title: Secretary-Treasurer/CEO 

********************Acknowledgements to Follow************************ 
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STATE OF 

County of 

ACKNOWLEDGMENT 

) 
) ss. 
) 

On this 3bi:{p day of ~P.ll'\.P ,1 · , 2021, before me personally 
appeared Michele Stacona, kno~to me or proved to me on the basis of satisfactory 
evidence to be the person who executed the within instrument as the Secretary­
Treasurer/CEO, acknowledged to me that she executed the same freely and voluntarily 
in such capacity; and on oath stated that she was authorized to execute said instrument in 
such official or representative capacity. 

Notary Public in and for the 
OFFICIAL STAMP 

LUCILLE SUPPACH-SAMSON State of 0. ~ 
NOTARY PUBLIC-OREGON ~-
COMMISSION NO. 972197 

MV COMMISSION EXPIRES MARCH 12. 2022 
~S$~~~ssss~~;;:s:ss~EAL) Signed'-ll:..'/i.l:6J 

My commission expires:__,,..Jr(=--=-_,_,._(-""kh~,c ..... ~"'--\a ... .--'1-'~..U..-,.,-· _,d'"""-=6"-'-"(J,_.,.a...._ ___ _ 
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ACKNOWLEDGMENT 

ST A TE OF t)Yes-o V\ ) 
) ss. 

County of M-1.L l-tWJ V\IIU-Vl ) 

On this 1-~ day of ~Lt hl. , 2021, before me personally 
appeared Heidi Haserot, known to me or proved to me on the basis of satisfactory 
evidence to be the person who executed the within instrument as the Realty Specialist. 
acknowledged to me that she executed the same freely and voluntarily in such capacity; 
and on oath stated that she was authorized to execute said instrument in such official or 
representative capacity. 

Notary Public in and for the 
OFFICIAL STAMP 
KARA CAMPBELL 

NOTARY PUBLIC - OREGON 
COMMISSION NO. 982905 

MY COMMISSION EXPIRES JANUARY 16, 2023 

Stateof~ 

(SEAL) Signed z • 
My commission expires: --JiVL~ I ~ { --.ZO 2--$ 
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EXHIBIT A 

LEGAL DESCRIPTION 

LOCATED IN WHEELER COUNTY, OREGON: 

IN TOWNSHIP 7 SOUTH, RANGE 19 EAST OF THE WILLAMETTE MERIDIAN: 

Section 33: SE1/4SE1/4; EXCEPTING therefrom a parcel of land described as follows: 
Beginning at a point which is 1333. 73 feet South and 1417 .82 feet East of the center of 
said Section 33; thence South 78°09'30" East, 233.51 feet; thence South 9°28'30" East 
389.98 feet; thence North 72°56'00" West 264.57 feet; thence North 11 °06'00" East 
135.41 feet; thence North 16°31 '30" West 231.62 feet to the place of beginning. 

Section 34: Sl/2SW1/4; SW1/4SE1/4; that portion of the SE1/4SE1/4 lying South of 
Oregon State Highway No. 218. 

Section 35: El/2SE1/4; those parts ofW1/2SE1/4 and the Sl/2SW1/4 lying South of 
Oregon State Highway No. 218. 

Section 36: NE1/4NE1/4; Sl/2NE1/4; Sl/2; EXCEPTING therefrom a parcel of land 
located in the SE 1 /4 of said Section 36 described as follows: Commencing at a rock 
30x24x20 inches and marked thus+ situated near the East boundary of the NW1/4SE 1/4 
of said Section 36 and 21.8 chains along the Pine Creek County Road Northwest but not 
due Northwest of the sixth milestone on said County Road; thence North 72-3/4° West 
3.15, chains to a stake in rock mound; thence North 17.25° East, 3.155 chains to rock 
mound; thence South 72.75° East, 3.155 chains to rock 24x24x20 inches marked+, 
thence South 17.25° West, 3.155 chains to the place of beginning. 

IN TOWNSHIP 7 SOUTH, RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 

Section 19: Sl/2; SE1/4NW1/4. 

Section 20: S 1/2SW1/4. 

Section 24: S1/2SE1/4. 

Section 25: All, EXCEPTING therefrom that portion lying Southerly and Easterly of 
Oregon State Highway No. 218. 

Section 26: E1/2NE1/4, El/2SE1/4, SW1/4SE1/4. 

Section 29: Wl/2; SW1/4SE1/4. 

Section 30: All. 
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Section 31: All, EXCEPTING therefrom a parcel ofland lying in the Sl/2SE1/4 of said 
Section 31 described as follows: Beginning at the South quarter corner of said Section 
31; thence North 34 °04' 15" East 899 .82 feet to the true point of beginning; thence 
North 65°46'30" East 304.81 feet; thence South 73°17'00" East 255.85 feet; thence 
South 38°53'40" East 285.91 feet; thence South 66°45'40" East 640.71 feet; thence 
South 89°04'30" East 198.73 feet; thence North 14°50'00" East 270.0 feet; thence 
North 75°10'00" West 815.0 feet; thence North 14°50'00" East 280.0 feet; thence North 
75°10'00" West 701.75 feet; thence South 14°50'00" West 481.15 to the true point of 
beginning. 

Section 32: Wl/2; SEI/4; SW1/4NE1/4. 

Section 33: S 1/2. 
Section 34: Sl/2; Sl/2NE1/4, Sl/2NWI/4; 

Section 35: Nl/2NE1/4; Sl/2NEI/4, Sl/2NWl/4, Sl/2. 

Section 36: Nl/2; Nl/2SW1/4, Nl/2SE1/4, EXCEPTING therefrom that portion lying 
Southerly and Easterly of Oregon State Highway No. 218. 

IN TOWNSHIP 7 SOUTH, RANGE 21 EAST OF THE WILLAMETTE MERIDIAN: 

Section 19: S 1/2, EXCEPTING therefrom that portion lying Southerly and Easterly of 
Oregon State Highway No. 218. 

Section 30: NEI/4NW1/4; Lots 1 and 2 EXCEPTING therefrom that portion lying 
Southerly and Easterly of Oregon State Highway No. 218. 

IN TOWNSHIP 8 SOUTH, RANGE 19 EAST OF THE WILLAMETTE MERIDIAN: 

Section 1: All. 

Section 2: All, EXCEPTING therefrom the SWI/4SWI/4. 

Section 3: Lots 1, 2, 3, 4, 8 and 9; Sl/2NE1/4; Nl/2SEl/4; SEI/4NWI/4. 

Section 4: Portion of Lot 1 described as follows: Commencing at a point in Township 
line between Township 7 and 8 South, above Range, which is 74 rods West of the 
Northeast corner of said Lot 1, and running thence East on said Township line 74 rods to 
the Northeast corner of said Lot 1; thence following East boundary of said Lot 1, 67 rods 
to the Southeast corner of said Lot 1; thence West on the South boundary of said Lot I , 
21 rods; thence in a Northwesterly direction in a straight line to the place of beginning. 
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IN TOWNSHIP 8 SOUTH, RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 

Section 1: Lots 3, 4, 5, 6 and 7. 

Section 2: All, EXCEPTING therefrom a parcel of land lying in the Sl/2NW1/4 of said 
Section 2 described as follows: Beginning at a point which is 40 feet distant Northerly 
from (when measured at right angles to) the relocated centerline of the Shaniko-Fossil 
Highway at Engineer's Center Line Station 234+00; said point also being South 1491 
feet and East 565 feet from the Northwest corner of said Section 2; thence South 60°41" 
West parallel to said relocated centerline 400 feet; thence North 29° 19' West 210 feet; 
thence 60°41 '' parallel to and 250 from said centerline 400 feet; thence South 29° 19' 
East 210 feet to the point of beginning. 

Section 3: All. 

Section 4. All. 

Section 5: All. 

Section 6: All. 

Section 7: E1/2NEI/4; NE1/4SEI/4. 

Section 8: Nl/2; N1/2SW 1/4; that portion of the E1/2SE1/4 lying North of the metes­
bounds survey line described in Exhibit B. 

Section 9. Nl/2; those portions of the SWI/4SW1/4 and El/2SWI/4 and SEl/4 lying 
North and East-of the metes-bounds survey line described in Exhibit B. 

Section 10: All. 

Section 11: All. 

Section 12: Wl/2; SEI/4; SW1/4NE1/4. 

Section 13: All. 

Section 14: All. 

Section 15: All. 

Section 16: That portion of the El/2 lying East of the metes-bounds survey line 
described in Exhibit B. 

Section 21: Those portions of the NEl/4 and NE1/4SW1/4 and N1/2SE1/4 lying East of 
the metes-bounds survey line described in Exhibit B. 
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Section 22: Nl/2; Nl/2SW1/4, N1/2SE1/4; 

Section 23: Nl/2; Nl/2SW1/4, N1/2SE1/4, Sl/2SE1/4. 

Section 24: All. 

Section 25: All. 

Section 26: El/2. 

Section 33: S1/2NE1/4, S1/2NW1/4, Sl/2. 

Section 34: S1/2NE1/4, Sl/2NW1/4, Sl/2. 

Section 35: Nl/2NE1/4; S1/2NE1/4, Sl/2NW1/4, S1/2. 

Section 36: All. 

IN TOWNSHIP 8 SOUTH, RANGE 21 EAST OF THE WILLAMETTE MERIDIAN: 

Section 17: S 1/2NE1/4, S 1/2NW1/4, S 1/2. 

Section 18: All. 

Section 19: All. 

Section 20: Nl/2; Nl/2SW1/4. 

Section 21: NE1/4NW1/4; Lots 1 and 2. 

Section 29: Wl/2. 

Section 30: All. 

Section 31: All. 

Section 32: SE l/4SW 1/4; Lots 1, 2, 3 and 4. _ 

IN TOWNSHIP 9 SOUTH, RANGE 19 EAST OF THE WILLAMETTE MERIDIAN: 

Section 12: That part of the NWl/4/SEl/4 lying West of the John Day River; that part of 
the SWI/4 lying East of the John Day River. 

Section 13: That part lying East of the John Day River. 

Section 24: Those parts of the NE1/4NW1/4 and N1/2NE1/4 and SW1/4NE1/4 and 
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SE1/4SE1/4 lying East of the John Day River. 

IN TOWNSHIP 9 SOUTH, RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 

Section l: All. 

Section 2: All. 

Section 3: All. 

Section 4: All. 

Section 8: All. 

Section 9: All. 

Section l 0: All. 

Section 11: All. 

Section 12: All 

Section 15: Nl/2; Nl/2SW1/4. 

Section 16: All. 

Section 17: All. 

Section 18: All. 

Section 19: All. 

Section 20: All. 

Totaling 33,238.54 acres, more or less. 

EXHIBIT B - METES AND BOUNDS SURVEY: 

Legal Description of Spring Basin Wilderness East Boundary 

Feet Factor= 1.00000000 
Geo Dist (at project elevation 2500 PLSS) 
True Bearing (mean course convergence PLSS) 

Beginning at a point on the north and south center line of the SEl/4 of Section 8, T. 8 S., 
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R. 20 E., Willamette Meridian, Oregon, from which the SE 1 /16 sec. cor. of sec. 8 bears 
N. 0° 14' 30" W. a distance of21.50 ft., more or less; 

thence on a line 30.00 ft. distant, southerly and westerly, and parallel with the meandered 
center line of a two tract dirt road the following courses: 

S.30° 55' 45"E. for 91.20 ft.; 

thence N.89° 06' 49"E. for 50.25 ft.; 

thence N.63° 01' 44"E. for 99.86 ft.; 

thence S.84° 04' 58"E. for 225.81 ft.; 

thence N.82° 16' 59"E. for 126.17 ft.; 

thence S.75° 18' 34"E. for 105.07 ft.; 

thence N.72° 59' 12"E. for 227.72 ft.; 

thence S.82° 36' 51 "E. for 125.98 ft.; 

thence N.83° 00' 49"£. for 215.91 ft.; 

thence N .56° 20' 31 "E. for 177 .67 ft.; 

thence S.36° 09' 15"E. for 776.62 ft.; 

thence N.63° 13' 56"E. for 670.35 ft.; 

thence S.87° 29' 31 "E. for 403.27 ft.; 

thence N.77° 41' 58"£. for 386.38 ft., from which the cor. of secs. 9, 10, 15 and 16, bears 
S. 70° 50' 51" E. a distance of 3334.36 ft.; 

thence S.35° 47' 01 "E. for 366.72 ft.; 

thence S.42° 29' 05"E. for 114.97 ft.; 

thence on a line 30.00 ft. distant, southerly and westerly, and parallel with the GPS line, 
the following courses: 

N.82° 30' 41 "E. for 279.78 ft.; 

thence S.82° 57' 04"E. for 237.71 ft.; 
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thence S.25° 21' 36"E. for 242. I 2 ft.; 

thence s.02° 48' 08"E. for 1007.61 ft.; 

thence S.84° 48' 55"E. for 80.70 ft.; 

thence S.34° 11' l4"E. for 493.71 ft.; 

thence S.03° 32' 17"W. for 168.05 ft.; 

thence S.06° 56' 58"E. for 257.14 ft.; 

thence S.45° 01' 14"E. for 139.29 ft.; 

thence S.27° 46' 32"E. for 222.55 ft.; 

thence S.06° 00' 48"W. for 99.00 ft.; 

thence S.39° 17' 46"E. for 249.73 ft.; 

thence S.27° 17' 52"E. for 254.41 ft.; 

thence S.77° 21' 05"E. for 249.79 ft.; 

thence S.65° 11' 57"W. for 199.94 ft.; 

thence S.18° 25' l0"W. for 303.62 ft.; 

thence S.00° 33' 02"W. for 269.85 ft.; 

thence S.08° 36' 12"E. for 173.33 ft.; 

thence S.21 ° 59' 26"E. for 318.53 ft.; 

thence S. l 0° 12' 44"E. for 277 .88 ft.; 

thence S.01° 12' 36"W. for 368.37 ft.; 

thence S.22° 27' 45"W. for 169.67 ft.; 

thence S.08° 50' 56"W. for 208.34 ft.; 

thence on a line 30.00 ft. distant, southerly and westerly, and parallel with the meandered 
center line of a two tract dirt road the following courses: 

S.03° 48' 50"W. for 332.95 ft.; 
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thence S.24° 53' 59"E. for 341.88 ft.; 

thence S.12° 36' 28"W. for 143.58 ft.; 

thence S.08° 00' 56"W. for 388.59 ft.; 

thence S.00° 48' 36"E. for 281.23 ft.; 

thence S.12° 13' 39"W. for 217.99 ft.; 

thence S.41° 19' 33"W. for 177.16 ft.; 

thence S.16° 51' 04"W.for455.86 ft.; 

thence S.54° 30' 17"W. for 65.70 ft.; 

thence S.65° 14' 11 "W. for 207.72 ft.; 

thence S.45° 29' 19"W. for 623.25 ft.; 

thence S.57° 04' 31 "W. for 239.13 ft.; 

thence S.38° 09' 15"W. for 967.67 ft.; 

thence S.61 ° 23' 49"W. for 133.70 ft.; 

thence S.26° 33' 37"W. for 223.43 ft.; 

thence S.01 ° 34' 54"W. for 461.11 ft.; 

thence S.54° 03' 17"W. for 58.04 ft.; 

thence S.71 ° 40' 42"W. for 248.28 ft.; 

thence S.53° 56' 23"W. for 214.17 ft.; 

thence S.27° 12' 15"W. for 195.91 ft., more or less, to a point on the north line of the 
SWl/4 of the SWl/4 of section 21 and the terminus of said line, from which the cor. of 
secs. 20, 21 28 and 29, bears S. 42° 14' 49" W. a distance of 1756.52 ft. 
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EXIDBITD 

ACCEPTANCE AND ACKNOWLEDGEMENT 
OF 

BASELINE DOCUMENTATION 

The undersigned parties hereby acknowledge and agree that the Baseline Documentation 
for the Pine Creek Amended and Restated Conservation Easement property located in 
Wheeler County, Oregon prepared by Olivia Morgan, MSc, Ecology Specialist of Ash 
Creek Forest Management, LLC, Melissa Rowe Soll, MFR, Conservation Coordinator of 
Ash Creek Forest Management, LLC, Brian Cochran, MCRE, Conservation Lands 
Program Supervisor of the Confederated Tribes of the Warm Springs Reservation of 
Oregon and Troy Johnson, BS Pine Creek Conservation Area Project Leader of the 
Confederated Tribes of the Warm Springs Reservation of Oregon and dated April 8, 2020 
is an accurate representation of the biological, physical and historical conditions of the 
subject property as of the Effective Date of this Conservation Easement. All of the 
undersigned parties have received copies of the Baseline Documentation and is on file 
with the Bonneville Power Administration. 

Grantor: 

The Confederated Tribes of the Warm Springs Reservation 

(b )(6) 

By: Michele Stacona 
Its: Secretary-Treasurer/CEO 

Grantee: 

Bonneville Power Administration: 

(b)(6) 

Heidi Haserot 
Realty Specialist 
Bonneville Power Administration 

Pine Creek Conservation Area 
Amended and Restated Deed of Conservation Easement 

Lt/ 30 I ?--0 d-( 

Date 

Date' I 

Page 39 of48 

-~----------~--- - -~I ----~ 

27950005 BPA-2023-01486-F 0039 



27950005 

EXHIBITE 

FORM TRANSMISSION EASEMENT 

AFTER RECORDING, RETURN TO 
Bonneville Power Administration 

TERP-3 
P.O. BOX 3621 

PORTLAND, OR 97208-3621 

Legal d~scrip]ion: A portion __ 9f the of 

~e,~}hin td:~111:}Iz-Jownship ritif~:/1.ijl, Range . . 
>""·'i• .:J,M., Hh_,,, :· ; County, k:.,.c:?s',,, as described m 
Exhiliit(s) IJ9)fi'.ff and show~-~~Exhibit(s) 
(Affects Tax Account No. 

BPA Tract No.(s): 

United States of America 
Department of Energy, Bonneville Power Administration 

EASEMENT AGREEMENT 
Transmission Line 

This Easement Agreement is made between ("Grantor"), whether one or more, and the 
UNITED ST A TES OF AMERICA and its assigns ("Grantee"), pursuant to the Bonneville Project 
Act, of August 20, 1937, as amended, 16 U.S.C.§§ 832 et seq.; the Federal Columbia River 
Transmission System Act, of October 18, 1974, as amended, 16 U.S.C.§§ 838 et seq.; the 
Department of Energy Organization Act, of August 4, 1977, as amended, 42 U.S.C. § 7152; and 
the Pacific Northwest Electric Power Planning and Conservation Act, of December 5, 1980, as 
amended, 16 U.S.C. §§ 839 et seq. 

The parties agree as follows: 

1. Conveyance and Consideration. 

Grantor, for and in consideration of the sum of the funding Grantee provided to the Grantor to 
acquire fee title and the provisions contained herein, does hereby grant and convey to the UNITED 
ST A TES OF AMERICA and its assigns, a perpetual easement for electric power transmission 
purposes in, upon, over, across, and under the land described in Exhibit(s) t:-;;-✓0 and shown on 
Exhibit(s) t}.j;IJil ("Easement Area"), attached hereto and made a part hereof. The acquiring federal 
agency is the Department of Energy, Bonneville Power Administration. 
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2. Grant of Rights. 

This Easement Agreement grants the following present and future rights: 

a. Transmission Facilities. The right to enter the Easement Area and to locate, survey, 
construct, reconstruct, operate, maintain, repair, rebuild, upgrade, remove, inspect and patrol 
transmission lines consisting of one or more lines of poles or structures and appurtenances 
thereto, supporting conductors of one or more electric circuits of any voltage, as well as 
appurtenances for communication facilities (collectively, "Transmission Facilities"). 

b. Transmission Hazards. The right to clear and keep clear the Easement Area from all 
fire/electrical hazards, safety hazards, unauthorized structures or any other material Grantee 
deems could interfere with the safe operation and maintenance of the Transmission Facilities 
(''Transmission Hazards"). All Transmission Hazards within the Easement Area shall 
become the property of Grantee and may be disposed of by Grantee in any manner it deems 
suitable. 

c. Incompatible Vegetation. The right to enter, cut, trim, remove, destroy, or otherwise 
control all trees (including crop-bearing trees, ornamental trees, and Christmas trees), 
shrubs, brush, or other vegetation Grantee deems could interfere with the safe operation and 
maintenance of the Transmission Facilities ("Incompatible Vegetation"), now or later 
growing within the Easement Area. All Incompatible Vegetation within the Easement Area 
shall become the property of Grantee and may be disposed of by Grantee in any manner it 
deems suitable. 

d. Trees Outside Easement Area. The right to trim or cut down and to remove "Danger 
Trees" located on land adjacent to the Easement Area. A Danger Tree is any growing or 
dead tree, or snag, whether stable or unstable, which in the opinion of Grantee . could 
interfere with the safe operation and maintenance of the Transmission Facilities. Title to 
Danger Trees shall vest in Grantee and the compensation paid for conveying this Easement 
Agreement is accepted as full compensation for all present and future Danger Trees. 

e. Travel Within Easement Area. The right to travel over and across the Easement Area; 
and as determined by Grantee, the right to grade and gravel within the Easement Area when 
needed. 

f. Travel To and From Easement Area. The right of ingress to and egress from the Easement 
Area over the lands ofGrantor, using existing routes of access where practicable. 

Limited use or non-use of the rights granted under this Easement Agreement shall not prevent 
later use to the full extent conveyed. 

3. Grantee's Due Care. 

Grantee shall exercise due care in the exercise of rights and privileges granted herein. Grantee 
agrees to repair or reasonably compensate Granter for damage to Grantor's property caused by the 
exercise of Grantee's rights, excluding property conveyed to Grantee under section 2 of this 
Easement Agreement. Payment for such damage shall be made on the basis of a damage estimate 
approved by Grantee. 
4. Grantor's Warranty. 
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Grantor warrants title to the rights granted herein. Grantor further covenants that Grantor is the 
sole owner of the property over which this easement is granted, that Grantor has the lawful right to 
convey this easement interest, and that the property is free and clear of encumbrances, except as 
agreed to by Grantee. 

5. Grantee to Obtain Title Report and Record. 

Grantee shall pay for the procurement of any title report or title insurance that Grantee may require, 
and shall pay to record this instrument. 

6. Prohibited Uses of the Easement Area. 

It is the intention of Grantee to allow Grantor a reasonable right to use and have access to and 
across the Easement Area, when and where such use does not interfere with the rights of Grantee. 
Certain uses, however, are prohibited unless Grantor obtains prior written permission from Grantee, 
which will not be unreasonably withheld. If Grantor proceeds without prior written permission to 
conduct a prohibited use, Grantee shall have the right to take any action deemed appropriate to 
address such use. 

The following are examples of uses prohibited within the Easement Area unless prior written 
permission is obtained from Grantee. The examples provided below are not intended as an all­
inclusive list of prohibited uses. 

a. Grantor shall not erect structures. By. way of example, prohibited structures shall include, 
but are not limited to buildings, mobile homes, signs, light standards, fences, storage tanks, 
storage sheds, propane tanks, fueling stations, septic systems, swimming pools, tennis 
courts, or similar facilities. 

b. Grantor shall not drill wells or conduct mining operations. 

c. Grantor shall not construct, install or operate above-ground mechanical irrigation 
facilities. 

d. Grantor shall not appreciably change the grade of the land, normal farming practices 
excluded. 

e. Grantor shall not construct roads in the Easement Area. 

7. Easements of Record. 

The rights granted in this Easement Agreement are subject to easements of record and the mineral 
rights of third parties. 

8. Heirs, Successors and Assigns Bound By Agreement. 

The provisions hereof shall inure to the benefit of and be binding upon the heirs, executors, personal 
representatives, administrators, successors, and assigns of Grantor and Grantee. 

FORM ONLY - SIGNATURES NOT REQUIRED 
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EXHIBITF 

ACCEPTABLE ENCUMBRANCES 

1. The rights of the public in and to that portion of the herein described property 
lying within the limits of public roads, streets or highways. 

2. Public roads, quarry and stockpile sites conveyed to the Oregon Department of 
Transportation. 

3. Limits on access to Oregon State Highway No. 218. 

4. Rights of the public and governmental bodies in and to that portion of said 
premises now or at any time lying below the high water line of John Day River 
and Pine Creek, including any ownership rights which may be claimed by the 
State of Oregon as to any portion now or at any time lying below the ordinary 
high water line. Such rights and easements for navigation and fishing as may exist 
over that portion of the property now or at any time lying beneath the waters of 
John Day River and Pine Creek. 

5. All matters arising from any shifting in the course of John Day River and Pine 
Creek including but not limited to accretion, reliction and avulsion. 

6. Minerals of whatsoever kind, subsurface and surface substances, including but not 
limited to coal, lignite, oil, gas, uranium, clay, rock, sand and gravel in, on, under 
and that may be produced from the Land, together with all rights, privileges, and 
immunities relating thereto, not appearing in the Public Records or listed in 
Schedule B. The Company makes no representation as to the present ownership of 
any such interests. There may be leases, grants, exceptions or reservations of 
interests that are not listed. 

7. Reservation of minerals, including the terms and provisions contained therein, in 
deed from M.E. Lee and Minnie M. Lee. 
Recorded: January 4, 1918 
Book: 14, Page 363 

8. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from United States of America. 
Recorded: April 13, 1925 
Book: 17, Page 584 

9. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from United States of America. 
Recorded: October 27, 1925 
Book: 17, Page 601 

10. Reservation of Oil, gas, minerals, including the terms and provisions contained 
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therein, in deed from United States of America. 
Recorded: October 27, 1925 
Book: 17, Page 602 

11. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from United States of America. 
Recorded: May 28, 1927 
Book: 17, Page 637 

12. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from United States of America. 
Recorded: November 27, 1929 
Book: 18, Page 581 

13. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from United States of America. 
Recorded: April 27, 1931 
Book: 19, Page 460 

14. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from United States of America. 
Recorded: January 2, 1933 
Book: 20, Page 196 

15. Reservation of minerals, including the terms and provisions contained therein, in 
deed from United States of America. 
Recorded: January 12, 1934 
Book: 20, Page 205 

16. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from United States of America. 
Recorded: May 14, 1934 
Book: 20, Page 284 

17. Reservation of Oil, gas, minerals, and mining easements, including the terms and 
provisions contained therein, in deed from William Lester Reinhart and Susan S. 
Reinhart and Ford Hendrickson, trustee. 
Recorded: November 19, 1943 
Book: 24, Page 80 

18. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from Federal Land Bank of Spokane. 
Recorded: November 19, 1943 
Book: 25, Page 29 

19. Reservation of Oil, gas, minerals, and mining easement, including the terms and 
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provisions contained therein, in deed from State of Oregon. 
Recorded: February 6, 1946 
Book: 25, Page 105 

20. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from State of Oregon. 
Recorded: July 3, 1946 
Book: 25, Page 206 

21. Reservation of minerals, or other coal, including the terms and provisions 
contained therein, in deed from State of Oregon. 
Recorded: October 30, 1946 
Book: 25, Page 310 

22. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in deed from Federal Land Bank of Spokane. 
Recorded: March 24, 1948 
Book: 26, Page 150 

23. An easement including the terms and provisions thereof, affecting the portion of 
said premises and for the purposes stated therein as set forth in instrument: 
Granted To: Columbia Power Cooperative Association 
Recorded: May 2, 196 l 
Book: 30, Page: 139 

24. Reservation of minerals, including the terms and provisions contained therein, in 
deed from Maxine D. Burgess. 
Recorded: November 30, 1962 
Instrument No.: M-30-360 

25. Easement, including the terms and provisions thereof, 
Recorded: October 12, 1970 
Book:32,Page:512 

26. Easement, including the terms and provisions thereof, 
Recorded: March 6, 1974 
Book:34,Page: 128 

27. Mineral Reservation as disclosed in document, 
.Recorded: July 6, 1979 
Book: 35, Page: 519 

28. Reservation of minerals, including the terms and provisions contained therein, in 
deed from Helen L. Guyton. Recorded: November 21, 1979 
Instrument No.: M-35-624 
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29. An easement including the tenns and provisions thereof, affecting the portion of 
said premises and for the purposes stated therein as set forth in instrument: 
Granted To: Cascade Utilities, Inc., an Oregon Corporation 
Recorded: May 16, 1980 
Book: 35, Page: 744 

30. An easement including the tenns and provisions thereof, affecting the portion of 
said premises and for the purposes stated therein as set forth in instrument: 
Granted To: Wasco Electric Cooperative, Inc. 
Recorded: January 13, 1982 
Book: 36,Page:242 

31. An easement including the tenns and provisions thereof, affecting the portion of 
said premises and for the purposes stated therein as set forth in instrument: 
Granted To: Wasco Electric Cooperative, Inc. 
Recorded: March 11, 1982 
Book: 36, Page: 306 

32. Reservation of Oil, gas, minerals, including the terms and provisions contained 
therein, in Real Estate Contract from William B. Potter and Mary E. Potter. 
Recorded: September 14, 1982 
Book: 36, Page 490 

33. A lease with certain terms, covenants, conditions and provisions set forth therein. 
Lessor: Jon H. Bowerman 
Lessee: William B. Potter and Mary E. Potter husband and wife, and Frank 
William Lee Jr. 
Dated: September 14, 1982 
Recorded: September 14, 1982 
Bacik: 36, Page: 491 

34. Reservation of minerals, including the tenns and provisions contained therein, in 
deed from Wm. B. Potter and Mary E. Potter. 
Recorded: December 21, 1987 
Instrument No.: M38-l 52 

35. Reservation of one-half of all oil, minerals, including the terms and provisions 
contained therein, in deed from F.H. Tankersley and Mary Tankersley. 
Recorded: December 9, l 992 
Instrument No.: M-3-157 

36. Lease and Sale of Road Materials, including the terms and provisions thereof, 
Dated: July 1, 1998 
Recorded: August 31, 1998 
Instrument No.: 980319 
Between: Warran Dan Eddleman 
And: State of Oregon, by and through its Department of Transportation 
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3 7. Easements as shown on the Partition Plat No. 1998-02. 

38. Easement and Reservations as set out in deed, including the terms and provisions 
thereof, 
Recorded: September 30, 1999 
Instrument No.: 990343 
Re-recorded: November 17, 1999 
Instrument No.: 990420 
Re-recorded: January 14, 2000 
Instrument No.: 000017 
Re-recorded: December 11, 2018 
Instrument No.: 20180323 

39. Reservation of minerals, including the terms and provisions contained therein, in 
deed from William Byers Potter and Mary Elaine Potter. 
Recorded: December 16, 1999 
Instrument No.: 990461 

40. Easement Agreement, including the terms and provisions there~f, 
Dated: April 28, 2000 
Recorded: May 5, 2000 
Instrument No.: 000155 
Between: The Confederated Tribes of Warm Springs Reservation of Oregon, a 
federally recognized Indian Tribe 
And: James Gray Perkins and Shirlee Anne Perkins 

41. Restrictions and conditions as disclosed in document, including the terms and 
provisions thereof, 
Recorded: September 4, 2001 
Instrument No.: 010359 

42. Deed of Conservation Easement, including the terms and provisions thereof, 
Recorded: September 4, 2001 
Instrument No.: 0 l 0360 

Amended by a Partial Release of Conservation Easement, including the terms and 
provisions thereof, Recorded: November 8, 2002 
Instrument No.: 020429 

43. Deed of Conservation Easement, including the terms and provisions thereof, 
Recorded: November 8, 2002 
Instrument No.: 020437 

44. Effect, if any, of a QuitClaim Deed for Mineral and Royalty Interests, 
From: AGAMERICA, FCB 
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To: Northwest Farm Credit Services, FLCA 
Recorded: June 4, 2003 
Instrument No.: 030272 

45. Effect, if any, of a Statement of Claim for Mineral Interest, 
From: Eastern Oregon Land Company, a California corporation 
To: EOM, Limited, a California Limited Partnership 
Recorded: September 25, 2015 
Instrument No.: 20150253 

46. Effect of designation that any portion of the subject land is within scenic 
waterway boundaries under Oregon Revised Statutes Chapter 390, as disclosed, in 
part, by notice or other instrument 
Recorded: January 14, 2009 
Instrument No.: 20090005 · 

47. Access and Utility Easement Agreement, including the terms and provisions 
thereof, 
Dated: August 31, 2016 
Recorded: April 19, 2017 
Instrument No.: 20170092 
Between: The Confederated Tribes of The Warm Springs Reservation of Oregon 
And: Betty Jo Brooks and John Albert Brooks 

48. The property described herein consists of many sections and portions of sections, 
many of which are contiguous. Access to much of the property may be through 
these adjoining tracts. Rights of access to the property is limited to those public 
roads which abut or pass through the property described herein and no 
representation is made that all sections and/or parts thereof have independent 
rights of access. 

49. A Settlement Agreement and Release, including the ter':lls and provisions thereof, 
Recorded: January 21, 2009 
Instrument No.: 20090012 
Between: The Confederated Tribes of Warm Springs Reservation of Oregon; 
Wheeler County 
And: West Linn Corporate Park II, LLC, an Oregon limited liability company 
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PINE CREEK RANCH WILDLIFE fROJECT 
MEMORANDUM OF AGREEMENT 

This Agreement is made between the Confederated Tribes of the Warm 

Springs Reservation of Oregon (Tribe), and the United States of America, acting through 

the Department of Energy and the Bonneville Power Administration (hereinafter BP A), 

and is binding on the parties, their successors and assigns. 

RECITALS 

A. The Tribe is a sovereign entity with rights reserved in the Treaty with the Tribes of 

Middle Oregon of June 25, 1855 (12 Stat. 963). These rights include the authority to co­

manage wildlife and wildlife habitat in the area ceded by the Tribe to the United States. 

B. BP A is a power marketing agency within the United States Department of Energy. The 

Pacific Northwest Electric Power Planning and Conservation Act, P .L. 96-501 (Act) directs 

BPA to protect, mitigate, and enhance fish and wildlife affected by the development and 

operation of federal hydroelectric projects of the Columbia River and its tributaries, in a 

manner consistent with the purposes of the Act, the program adopted by the Pacific 

Northwest Electric Power and Conservation Planning Council (Council) under subsection 

4(h) of the Act, and other environmental laws. 

C. The Tribe has developed the Pine Creek Ranch Project (Project) to assist BP A in 

fulfilling its wildlife mitigation obligation associated with the John Day Dam. A legal 

description of the Project is in Attachment A of this Agreement. The total cost of the Pine 

Creek Ranch is $5 .65 million. The Council has recommended and prioritized 

approximately $3.2 million for Fiscal Years 1997-1999 for the Project. BPA has agreed to 
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fund the initial $3.2 million and to work with the Tribe and Council to have BPA fund the 

remaining $2.45 million in future fiscal years. In addition, the parties anticipate an 

opportunity to expand the scope of the Project to include the Wagner Ranch, an adjoining 

parcel of approximately 10,000 acres of habitat. If the Wagner Ranch is added to the Project, 

its acquisition and management shall be pursuant to this Agreement. 

D. BPA has completed the Wildlife Mitigation Program Final Environmental Impact 

Statement (March 1997) and Record of Decision (June 1997). This EIS and a Supplement 

Analysis addressing the acquisition and management of the Project provide the basis for 

National Environmental Policy Act compliance for the Project. 

E. BP A funding under this Agreement will be provided in a manner consistent with section 

4(h)(10)(D) of the Act. 

F. The Tribe will dedicate the Project to wildlife habitat protection permanently and will 

manage it according to the terms of this Agreement and the site-specific management plan 

(Plan) that the Tribe will prepare. 

G. The purpose of this Agreement is to provide a mechanism for the BPA to fund, and the 

Tribe to implement, the protection, mitigation, and enhancement of wildlife habitat 

pennanently to help fulfill BP A's duties under the Northwest Power Act. To implement this 

Agreement, the following activities will typically take place: 

(i) Pursuant to a separate Intergovernmental Contract, the Tribe will conduct pre• 

project studies and analysis, such as estimating Habitat Evaluation Procedure (HEP) values 

for the Project, conducting landowner negotiations, and assisting BPA in National 

Environmental Policy Act compliance. 
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(ii) Under another Intergovernmental Contract. the Tribe will receive funding for 

Project acquisition or implementation. After acquisition or approval for implementation, the 

Tribe will conduct a baseline Habitat Evaluation Procedure, showing actual habitat units at 

the Project, and prepare a Management Plan. 

(iii) Subsequent agreements will provide funding for habitat improvements, operation 

and maintenance, and follow-up Habitat Evaluation Procedures. 

AGREEMENT 

1. BPA Obligations. (a) In consideration of the promises and covenants made and set out 

herein, BPA shall make monetary transfers to the Tribe in amounts and at times mutually 

agreed upon by the parties and after BPA receives a signed Intergovernmental Contract and 

invoice from the Tribe. 

(b) BPA shall reimburse the_ Tribe's costs of complying with federal real property acquisition 

law, including the Uniform Relocation Assistance and Real Property Acquisition Policies 

Act, 42 U.S.C. §§ 4601-4655, in the implementation of the Project. 

(c) BPA shall also provide a reasonable amount of additional funds for operation and 

maintenance to help the Tribe ensure the habitat's natural characteristics and mitigation 

qualities are developed and self-sustaining. The parties expect those amounts to include 

allowances for items and activities such as vehicle acquisition, building maintenance, Project 

management, noxious weed treatment. and habitat evaluation. All operations and 

maintenance funding will be subject to a yearly prioritization process administered by the 

Council, its assigns or successors. By January 30, 2002, the parties shall make their best 
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efforts to negotiate a long-term operation and maintenance funding plan for payment on an 

annual basis, through establishment of a trust fund, or by any other means agreed to by the 

parties. Until such time that a long term agreement is reached, operations and maintenance 

funding will continue to be subject to the annual prioritization process. 

( d) Where this Agreement grants BP A approval authority--of the Management Plan, for 

example-then unless provided otherwise BPA shall complete it's review and announce its 

decision within a reasonable time, typically within 30 days. For amended or redrafted 

submissions, review should typically be within 14 days. BPA shall not withhold its approval 

unreasonably. 

2. Project Fund. (a) The monies provided pursuant to section 1 above, any interest earned 

from them, and net income earned from the Project shall constitute the Pine Creek Ranch 

Mitigation Fund (Fund). Subject to the prioritii.ation process and prior BPA approval, the 

Tribe may use the Fund to acquire the Project and fulfill its other obligations under this 

agreement. The Tribe shall maintain the Fund in a discreet account similar to other accounts 

managed by the Tribe. The Tribe shall maintain accounting for the Fund sufficient to allow 

tracking of all income and expenditures for the Fund in accordance with generally accepted 

accounting principles. 

(b) In addition to monies provided pursuant to section 1 above, the Tribe may use net 

revenue received from managing the Project, including but not limited to conservation 

reserve program payments or other similar payments, to pay costs associated with managing 

the Project or to implement the Plan. Such revenues generated that are in excess of amounts 

needed to pay property taxes may be subtracted from O&M funds that would otherwise have 

been provided by BP A, unless otherwise agreed by the parties. 
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3. Habitat Acquisition (a) Habitat Units. The Tribe shall acquire or otherwise provide 

BPA with habitat units (HUs) as specified in the Intergovernmental Contract(s) between the 

parties to implement the Project. 

(b) Wildlife Inventory and Management Plans. The Tribe shall develop an inventory of the 

wildlife habitat on the Project. Based on the information obtained from the inventory the 

Tribe shall develop a site specific management plan (Plan). 1he Tribe shall develop the Plan 

within one year of completion of the baseline actual HEP described in section 4 below. The 

Tribe shall obtain BPA's review and approval of the Plan prior to implementing it. The 

completed plan shall be incorporated into and made a part of this Agreement. The Plan will 

focus on habitat management designed to achieve and maintain native habitat that is 

naturally self-sustaining. The Tribe will develop the Plan in consultation with any federal, 

state, tribal or public entity that wishes to participate. The Plan should address management 

methods and, if necessary, mitigation for all resources and incorporate the NEPA ROD by 

reference. The Tribe will integrate management planning for historic and cultural resources, 

as defined by the National Historic Preservation Act, with the wildlife management practices 

as a means of avoiding impacts to cultural and historic resources. Cultural resource surveys 

shall be done prior to acquisition of the Wagner Ranch and before initiating on the Project 

non-exempt ground-disturbing activities identified in the Wildlife EIS. The Tribe will also 

avoid sensitive sites if at all possible in implementing habitat improvement actions. Only 

ground-disturbing activities approved in the Plan may be undertaken. 

(c) NEPA Compliance. The Tribe shall assist BPA in complying with NEPA by 

applying the process outlined in the BPA Wildlife Mitigation Programmatic EIS and its 

Record of Decision (ROD) to the Project. lbis process includes assisting BP A in the 

completion of a Supplement Analysis which will consider (1) whether the Project is 

substantially consistent with the ROD relevant to environmental concerns, and (2) 
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whether there are significant new circumstances or information relevant to environmental 

concerns. The NEPA compliance will be done prior to the acquisition of the Wagner 

Ranch. 

(d) The Tribe will have all management and operation control of the Project, and will 

therefore be responsible for all incidents of ownership of real property interests acquired with 

the Fund. The Tribe shall hold harmless and indemnify BPA from any liability from any 

incident of ownership that may arise in the implementation of the Plan; provided BP A retains 

liability as provided for under the Federal Torts Claims Act. Such incidents of ownership 

include, but are not limited to, hazardous waste response, cultural resource mitigation, and 

tort liability. Should a catastrophic event such as a wildfire, destroy or diminish the wildlife 

habitat, the Tribe shall have no obligation to reproduce the pre-existing wildlife values any 

faster than natural regeneration reproduces them. 

( e) Toe Tribe will ensure that all the habitat acquired, improved, or managed with BP A 

funds is permanently protected and managed for wildlife on behalf of BPA, preventing 

any and all uses of the properties that are inconsistent with this Agreement, the Northwest 

Power Planning Council's Columbia River Basin Fish and Wildlife Program, the 

Northwest Power Planning Act, and the Plan required by section 3(b ). Prohibited uses of 

the habitat acquired, improved, or managed under this Agreement include by way of 

example, but are not limited to, the following: 

(i) Grazing of domestic livestock and feral horses and cattle on the properties unless 

used as a method to manage the properties for wildlife as outlined in the Plan, 
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(ii) Timber harvesting, except such harvesting as is consistent with the Plan for the 

purpose of improving the properties as wildlife habitat, as is necessary for proper fire or land 

management, or protection of person or property as outlined in the Plan, and 

(iii) All residential, commercial, or industrial uses of the properties, that are not 

permitted in the Plan, with the possible exception of a home site for a Project manager and 

the maintenance and use of the buildings, on the lands at the time they are acquired, for 

purposes furthering the intent of this Agreement Unless otherwise agreed by the parties in 

writing, the Tribe will achieve permanent protection for wildlife habitat as described in 

section 6. 

4. SPA Cradit. The Tribe shall support BPA1s taking of protection, mitigation, and 

enhancement credit. BPA intends to seek or assert credit as follows: 

(a) For having used BPA funds to purchase, improve, and manage the Project, BPA shall 

receive as a credit to wildlife mitigation under the Act, at a minimum, the HU s agreed 

upon in the Intergovernmental Contract(s), and as a maximum, the HUs achieved or 

acquired. 

(i) BPA shall receive full credit for all HUs achieved through protection 

or improvement activities. Full credit for protection means one credit for each HU 

acquired. Full credit for improvement or enhancement activities means one credit for 

each HU achieved over the baseline actual HEP. If BP A funds only a portion of the 

Project, BPA shall receive full credit in proportion to the share of costs it provides. 

(ii) A minimum of three HEP events is anticipated. The first is an 

estimate of HUs; a full or complete HEP is not expected. This estimate will be used in 
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the Intergovernmental Contract conveying funds to Tribe for acquisition of the Project. 

Next is the baseline HEP analyses of actual or existing HUs on the Ranch. This second 

HEP event will precede development of the Plan. Finally, the Tribe will conduct 

additional HEP analysis to evaluate the results of implementing the Plan. 

(b) The Tribe will conduct HEPs, using the HEP guideJines developed by the U.S. Fish and 

Wildlife Service. The parties will identify the study species in the Project's 

lntergovemmental Contract(s). Species and habitat selection will generally be based on the 

Wildlife Impact Assessment, John Day Project, Oregon and Washington (Annual Report 

1990, DOFJBP - 924 30-1 ). HEP models will be followed when available for target species; 

llowever, some modifications may be necessary. For example, when models are not 

available or applicable for one species, the parties may agree to substitute other species. The 

Tribe will notify BPA of the HEPs in time for BP A to observe the HEPs. The results of the 

HEPs shall be used to evaluate the full credit due. 

(i) Baseline HEP. The Tribe will conduct the baseline HEP to detennine the 

then existing HUs at the Project within one year following the acquisition and prior to 

undertaking habitat improvement activities. 

(ii) Subsequent HEPs. If the Project involves minor habitat improvement 

activities, such as non-native vegetation removal, minimal revegetation or minimal 

mechanical manipulation, HEP sampling should occur within five to seven years following 

completion of the improvement activities. If the Project involves major habitat improvement 

activities, such as revegetation, mechanical manipulation or other large scale land use 

modifications, HEP sampling should occur seven to ten years following completion of the 

improvement activities. 
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(iii) The parties may conduct additional HEP studies as agreed upon in an 

Intergovernmental Contract. The party requesting the study shall fund it unless the parties 

agree otherwise. 

(c) BPA shall receive full credit for all HUs, including those from both the acquisition of 

real property interests and from habitat improvement and management activities which are 

a direct result ofBPA funding. BPA may credit these HUs toward its mitigation duty for 

wildlife habitat losses at the John Day Project or any other Federal Columbia River Power 

System project (i) agreed to by BPA, the Tribe and the Council, or (ii) adopted by BPA 

consistent with the Northwest Power Act and applicable law. 

(d) If another crediting methodology is imposed by applicable law or by judicial decision, 

or a~ed to among the Council, BPA and the Tribe--and not overturned by any court of 

competent jurisdiction, that formula shall be used to recompute the credit provided in this 

part and the recomputed credit shall be used for all purposes, including the final 

detennination of BP A's ultimate obligation to provide wildlife mitigation, protection and 

enhancement; however, in no event will any such recalculation affect BPA's obligations 

under this Agreement. 

( e) The Tribe agrees that BP A's expenditure of money is consistent with sections 4(h) and 

lO(e) of the Act. The Tribe shall support BPA's obtaining full credit for its expenditures with 

respect to protecting and managing existing habitat on the Project, and for habitat 

improvements when implemented on the Project, so long as BPA complies with the terms 

of this Agreement, including but not limited to BPA's obligation to provide operation and 

maintenance funding as provided in section 1 ( c). 
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5. Acquisition Process. The Tribe may utilize its own processes in preparing to acquire 

real property interests. The Tribe will comply with federal real property acquisition laws, 

such as the Unifonn Relocation Assistance and Real Property Acquisition Policies Act, 42 

U.S.C. §§ 4601-4655. If the acquisition involves potential relocation and other costs of 

$15,000 or more, the Tribe shall consult BPA's Manager, Real Property Services, before 

taking any action or making any commitments that may necessitate reimbursement by BPA 

under section I (b ). The Tribe shall obtain BP A's review and approval of an appraisal before 

the acquisition. BP A shall have ten calendar days to review the preliminary appraisal for 

compliance with Uniform Standards and Procedures of Appraisal Practices. BPA shall have 

five calendar days to approve the final appraisal after it has been revised and resubmitted, 

as necessary. Before acquisition of the Project, BP A shall conduct a ha7.ardous material and 

petroleum products survey in a timely manner and promptly provide the Tribe a copy of the 

results. 

6. Permanent Protection of WIidiife Mitigation. To ensure the Project is protected 

as self-sustaining native wildlife habitat permanently, the Tribe shall talce title to it by a deed 

conveying fee simple subject to an executory interest in favor of BPA, in a form 

substantively equivalent to Attachment B. The Tribe shall record such deed and this 

Agreement in the appropriate county record. The parties intend that the real property 

transaction addressed in this Agreement shall be governed by ORS 105.950 to 105.975, 

Oregon's Uniform Statutory Rule Against Perpetuities. 

7. Recording by the Tribe. Within 30 days of recording any conveyance described in 

section 6, the Tribe shall submit to the BPA contracting officer a copy of the recorded 
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documents showing the recording infonnation. BPA may suspend its funding under section 

1 ( c) if it has not received the recording infonnation within 30 days of recording. 

B. BPA Power Of Termination. Except as provided in section 10, if BP A determines 

that the Project is not being managed for wildlife habitat--as evidenced by a twenty percent 

drop in the highest documented actual HEP values and such reduction is not the result of 

force majeure as described in section 10 below-- and unless BP A provides written consent 

to the Tribe continuing to own and manage the Project despite the twenty percent drop, then 

fee title shall vest in BPA as provided by the deed conveying fee simple subject to an 

executory interest in favor ofBPA that the Tribe will have had recorded as provided under 

section 6 above. This provision shall not apply if the United States takes the property into 

trust on behalf of the Tribe. 

9. Tribal Power of Termination. In the event the Tribe determines that the operation 

and maintenance funds provided by BPA are inadequate to fulfill the Tribe's obligations 

under this Agreement the Tribe may provide BP A with written notice that the funds are 

inadequate and then take action as provided below. 

(a) (i) Within 120 days of the letter, transfer any real property interests acquired with the 

Fund to BP A, upon receipt of BP A approval and acceptance. BP A shall assume full 

responsibility for managing the transferred property for the permanent protection of wildlife 

and wildlife habitat; 

Pagel l 
W IIOI. I 6\002 lit!,,,._ 

BPA-2023-01486-F 0059 



27950001 

(ii) promptly sell at fair market value any remaining property and remit to BPA the 

received value less the Tribe's costs of each property sale, including reasonable management 

or other action to prepare the property for sale; 

(iii) immediately transfer the balance of the Fund to BP A. The Fund may not be used 

to prepare property for sale or transfer under this provision without BP A's written approval. 

(b) The Tribe may conduct a HEP on the Project and follow-up HEPs to determine HUs lost 

attributable to the reduction or elimination of BPA O&M funding as a result of prioritiz.ation 

or BPA action. Any loss ofHUs may be subtracted from BP A's improvement HUs only, not 

acquisition HU s. 

10. Force Majeure. Neither party shall be liable to the other or deemed in fault under this 

Agreement if and to the extent that the party's performance of the Agreement is prevented 

by reason of force majeure. The term "force majeure" means an occurrence that is beyond 

the control of the party affected and could not have been avoided by exercising reasonable 

diligence. Force majeure includes, but is not limited to, acts of God, riots, strikes, fire, 

floods, epidemics, acts of government other than the Tribe or BPA, embargo, wrecks, or 

unavoidable delay in materials or manufacturing facilities from generally recogni7.ed sources 

in the applicable industry. The parties will make all reasonable efforts to resume 

performance promptly once the force majeure is eliminated. Tribe shall have no obligation 

to reproduce the Project's pre-existing wildlife habitat values any faster than natural 

regeneration reproduces them. 

11. Acquisition, Exchange, Sale. If the Tribe determines that a sale or exchange of 

the Project would provide a net gain in HUs or aid in the fulfillment of the management 
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objectives as stated in this Agreement, then the Tribe may sell or exchange the Project 

ensuring the following conditions are met: (a) the new real property interests are of equal 

or greater wildlife habitat value, as measured by a habitat evaluation procedure, to the 

habitats targeted in this Agreement, or aid in fulfilhnent of the Project or facilitate 

management of real property already acquired, (b) BPA's Fish and Wildlife Division 

Director concurs in the sale or exchange, and (c) the Tribe complies with sections 6 and 7 

of this agreement with regard to the new property acquired. BP A concurrence shall not be 

unreasonably withheld. 

12. Conveyance to BPA. In the event of a conveyance of real property by the Tribe to 

BPA pursuant to section 9 of this Agreement, the Tribe will warrant (i) that it has not by 

affirmative act or negligence allowed any situation to occur with respect to the property, or 

entered into any leases or renewals, or other agreements relating to the property, that would 

frustrate BPA's ability to manage the property according to the site-specific management 

plan and (ii) that there is no known hazardous waste contamination on the Project. 

13. Protection of Tribal Rights. Fishing, hunting, gathering and Tribal cultural and 

religious activities on the Project according to Tribal custom and law are not prohibited by 

this Agreement. Tribal members shall be subject to tribal regulation of wildlife harvest. 

All other hunters will be subject to state and federal regulations. 

14. Public Access. The public shall have reasonable access to the Project. The Tribe 

may regulate access, provided that access and transportation regulations shall apply equally 

to tribal members and non-tribal members. The Tribe will not provide public access or use 

that will result in adverse impacts to wildlife, the reduction of wildlife habitat values, or the 

destruction of other natural resource values for which the Properties are managed, or impede 

Page 13 
WI 101.16\00lltkh.man 

BPA-2023-01486-F 0061 



27950001 

the increase in HEP value of improvement HUs. Nothing in this Agreement limits the 

authority or ability of the Tribe to manage the properties for public safety and wildlife habitat 

conservation, or to preserve and protect cultural, historic, and religious sites, and to carry out 

and protect the federally guaranteed rights of the Tribe and its members. Nothing in this 

Agreement limits or diminishes any 'treaty retained right or privilege of the Tribe or its 

members afforded under federal law as a result of the status of the Tribe or Tribal members, 

provided that treaty reserved rights will be exercised consistent with this Agreement. 

15. Right to Enter. BP A shall have the right to enter upon the Project at reasonable times 

to monitor the Tribe's compliance with this Agreement and to enforce its terms. 

16. Tribe Reporting. Beginning June 30, 2000, and every June 30 thereafter, or as agreed 

upon in Intergovernmental Contracts, the Tribe shall provide BPA an annual written report 

generally describing the real property interests in the Project, HEP analyses undertaken or 

in progress, and management activities undertaken or in progress. The 

Tribe shall also provide an accounting of the Fund at this time and provide, upon request, 

access to the records that will allow BP A to verify the accounting. 

17. Limlta'lion of Credit,. The credit BP A obtains for the consideration paid to provide 

and maintain the project as wildlife habitat as required and provided in this Agreement shall 

not be affected or diminished as a result of the failure of the Tribe to carry out its obligations 

to maintain the properties as provided in this Agreement. 

18. Binding Effect This Agreement shall be binding on the parties and their assigns and 

successors. Either party shall have the right to enforce the terms of this Agreement as 

provided herein. 
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19. Dispute Resolution. BPA and the Tribe agree to submit in good faith any disputes 

regarding the implementation of this Agreement or the management of the Project to non­

binding mediation. This provision shall be triggered when one party makes a written request 

for the other party to join in mediation. Within 30 days of this provision being triggered, the 

parties shall select a mediator, or if they are unable to select a mediator, each party shall 

select a mediator and the two selected will choose a third mediator who shall be the sole 

mediator. The parties shall use their best efforts to resolve the dispute in mediation. After 

a dispute has been in mediation for at least 60 days and there have been at least two 

mediation sessions, either party may initiate legal action to resolve the dispute. Except as 

provided in this part, pending completion of mediation no party shall initiate any legal 

proceeding except in aid of mediation. 

20. Effective Date. This Agreement shall be effective when signed by the Chairman and 

the Secretary-Treasurer of the Tribal Council pursuant to Article 5, Section l(a), (d) and (1) 

of the Tribal Constitution and Tribal Resolution# 9784 (Attachment C); BPA's Manager 

Real Property Services; BP A's Group Vice President of the Office of Environment, Fish and 

Wildlife~ and the Secretary oflnterior or his or her delegate. 

21. Contract Approval. If a court of competent jurisdiction finds that the parties or either 

of them were not authorized to perform any obligation under this contract, this Agreement 

shall terminate and the parties will have no further obligations to each other under this 

Agreement. Upon such termination, and upon BP A's request and approval, the Tribe shall 

transfer title to real property acquired pursuant to section 3 to BPA , and convey to BP A any 

and all personal property acquired with funding provided by BP A under this Agreement; 

provided, the Tribe shall retain :fixtures used for habitat improvement on land the Tribe 
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owned on or before the date of this Agreement. Unless otherwise agreed by the parties, the 

parties shall use their best efforts to enter into a new and binding agreement that 

accomplishes the intent of this Agreement. Either party may invoke the dispute resolution 

provisions of this Agreement to facilitate the negotiation of a new agreement. 

22. Modification. The parties by mutual agreement may modify the terms of this 

Agreement. Any such modification shall be in writing signed by both parties. Should the 

Northwest Power Planning Council approve the acquisition of the Wagner Ranch, and BP A 

accepts that recommendation, then the parties may enter into additional Intergovernmental 

Contracts to effect that acquisition. 

23. Applicable Law. All activities undertaking pursuant to this Agreement and the 

Intergovernmental Contracts must be in compliance with all applicable state and federal laws 

and regulations. Federal law shall govern the implementation of this Agreement and any 

action, whether mediated or litigated, brought or enforced. The Tribe grants a limited waiver 

of its sovereign imrmmity for BPA or its successors-but no other person or entity-if BP A 

alleges a breach of an obligation or duty by the Tribe under this Agreement and seeks to 

bring the Tribe into compliance with this Agreement or seeks payment of a monetary 

obligation arising from noncompliance; provided, any payments from the Tribe shall be 

payable only from monies, assets, or properties derived from the benefits of this Agreement-­

all other monies, assets or properties of the Tribe being unavailable to satisfy a judgment. 

The waivers of sovereign immunity by the United States bind BPA and can be found 

generally in the statutes establishing the jurisdiction of the United States District Courts, 28 

U.S.C. § 1346, the Court of Claims, 28 U.S.C. § 1491, and the Federal Torts Claims Act, 28 

U.S.C. §§ 1346, 1402, 2401, 2402, 2411, 2412, 2671 et seq. 
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24. Attorney Fees. In the event of litigation involving this Agreement each party shall 

bear its own costs and attorney fees, including those incurred on appeal. 

25. Waiver. The failure of any party to require strict performance of any term of this 

Agreement or a party's waiver of performance shall not be a waiver of any future 

performance or of a party's right to require strict performance in the future. 

26. Assignment. The Tribe may not assign or transfer its rights or delegate its 

responsibilities under this Agreement without written approval from BP A, which approval 

shall not be unreasonably withheld. The parties agree that Tribe will retain ownership of 

properties acquired in fee with the Fund and, unless otherwise agreed by the parties, may 

only delegate its duties through long tenn leases, conservation easements and management 

agreements. 

27. In Lieu Funding. Tribe may use the Fund only for acquisitions and improvements 

that are in addition to, not in lieu of, other expenditures it is required to make under other 

agreements or provisions oflaw. Tribe will pay, from a source other than BPA, payments 

in lieu of taxes, county weed assessments and minimum noxious weed control costs as 

required by state law for the Project. 

28. Notice. Any notice permitted or required by this Agreement shall be in writing, 

delivered personally to the persons listed below, or shall be deemed given five (5) days after 

deposit in the United States mail, certified and postage prepaid, retmn receipt requested and 

addressed as follows, or at such other address as any party may from time to time specify to 

the other party in writing. Notices may be delivered by facsimile or other electronic meam, 

provided that they are also delivered personally or by certified mail. 
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Notices to BP A should be sent to: 

[Project COTR] - KECW-4 

Bonneville Power Administration 

P.O. Box 3621 

Portland, OR 97208 

Notices to the Tribe should be sent to: 

Director, Natural Resources 

Confederated Tribes of the Wann Springs 

Indian Reservation 

Wann Springs, OR 97761 

IN WITNESS WHEREOF, the parties have signed this Agreement below. 

Bomeville Power Administration 

(b )(6) 
By: 

Alexandra B. Smith 
Group Vice President 
Environment, Fish and Wildlife 

By: 

{.d'-'John R. Cowger 
U · Manager Real Property Services 

Date: i} -LI. }CJ'3 

Confederated Tribes of the Warm Springs Indian Reservation 
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Reviewed By: 

(b )(6) 

Gordon E. Cannon 
Superintendent 
Wann Springs Agency 
Bureau oflndian Affairs 

Date: Cf~ 2 '(- 9 ? 

W 1101.16\00l llkh.mmn 
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ATTACHMENT A 

DESCRIPTION OF HABITAT TO BE PURCHASED 
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ATIACHMENTB 

The Deed Conveying Fee Simple With an Executory Interest shall include the following 

provision or one substantively equivalent to it: 

Tribe's acquisition of this real property has been enabled by the United States, Bonneville 

Power Administration (BPA), with the agreement that Tribe uses the property for wildlife 

habitat protection pennanently and that title to this property shall vest in BPA. upon ( 1) 

the determination by BPA that this real property is not being managed for wildlife habitat 

protection, as described in the 1999 Pine Creek Ranch Wildlife Project Memorandum of 

Agreement recorded with this deed and on file with the BPA Manager, Real Property 

Services, and (2) BPA's choosing to accept conveyance of the property. 
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ATTACHMENT C 

TRIBAL RESOLUTION 
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WC54686 

EXHIBIT A 

Located in WHEELER COUNTY. OREGON: 

.r 

HT[· 
NWNSIDP 7 soum, RANGE 19 EAST OF THE WILLAMETIE MERIDIAN: 

Section 33: SE'.4SE1.4; EXCEPTING therefrom a ~I of land described as 
follows: Beginning at a point which 1s 1,333.73 feet South and 
1,417.82 feet East of the center of said Section 33; thence South 
78°09 130ft East, 233.51 feet thence South 9°28'30· East 389.98 
feet; thence North 72°S6' West 264.57 feet; thence North 11 °06' 
F.ast 135.41 feet; thence North 16°31 '30" West 231.62 feet to the 
place of beginning. 

Section 34: S½SW'.4; SW¾SEJ,4. 
Section 36: NE ¼NE¾: S1hNE ¾; S 1h; EXCEPTING therefrom a _parcel of land 

located in the SE¾ of said Section 36 described as follows: 
Commencing at a rock 30 x 24 x 20 inches and marked thus + 
situated near the East boundary of the NW¾ SE¾ of said 
Section 36 and 21.8 chains along the Pine Creek County Road 
Northwest but not due Northwest of the sixth milestone on 
said County Road; thm::e North 72-3/4 ° West 3.15 chains to 
a stake in rock mound; thence Nonh 17.25° F.ast 3.155 
chains to rock mound; thence South 72.75° .East 3.155 
chains to rock 24 x 24 x 20 inches marked +, thence South 
17.25° West 3.155 chains to place of beginning. 

IN TOWNSHIP 7 SOUTH, RANGE 20 EAST OF TIIE WILLAMETTE MERIDIAN: 
Section 19: Lots 3 and 4; SE¾NW¼; NW¾SW; SE¾. 
Section 20: SW ¾SW¾. 
Section 24: S ½SE 'i4. 
Section 25: All, EXCEPTING therefrom that portion lying Southerly and 

and Eastei-ly of State Highway No. 218. 
Section 26: E½E½; SW¼SE¼. 
Section 29: SW¾NW¾; W½SW¾~l}½W½; SW¾SE¾. 
Section 30: Lots 1, 2, 3, and 4; E½w½; El/1. 
Section 31: Lots 1, 2 3 and 4; E½W½; W½. 

EXCEPTING therefrom a parcel of land lying in the S½SE¾ of 
said Section 31 described as follows: Beg~ at the South 
quarter comer of said Section 31; thence Nortli 34°04' 15" East 
899.82 feet to the true ()!)int of beg~; thence North 
65°46'30" East 304.81 feet; thence South 73°17'00" East 255.85 
feet; thence South 38°53'40" East 285.91 feet; thence South . 
66°45'40" East 640.71 feet; thence South 89°04'30" East 198.73 
feet; thence North 14°50'00" F.ast 270.0 feet; thence North 
75° 10'00" West 815.0 feet; thence North 14°50'00" East 280.0 
feet; thence North 75°10'00" West 701.75 feet; thence South 
14 °50'00" West 481. 15 feet the true point of beginning. 

Section 32: W½; SE¾SE¾. 
Section 33: N½S 1h; S 1hSW¼. 
Section 34: S½; S½N1h. 
Section 35: N½NE¾; S½N½· S'h. 
Section 36: N½; N 1hS 1h, EXCEPTING therefrom that portion lying Southerly 

and E.asterly of State Highway No. 218. 

See Exhibit A - Continued (Page I) 

BPA-2023-01486-F 0071 



27950001 

WC54686 

Exhibit A - Continued (Page 1) 

Located in WHEELER COUNTY, OREGON: 

IN TOWNSHIP 7 SOUTH RANGE 21 EAST OF TIIE WILLAMETTE MERIDIAN· 
Section 19: NE¼SW¾; SE¼; Lots 3 and 4, EXCEPTING therefrom that . 

portion lying Southerly and Easter}y of State Highway No. 218. 
Section 30: NE¾NW¼; Lots 1. and 2 EXCEPTING therefrom that portion 

lying Southerly and F.astcrly of State Highway No. 218. 

IN TOWNSHIP 8 sourn, RANGE 19 EAST OF THE WILLAMETTE MERIDIAN: 
Section 1: S½NE¾; N½SE!4; SW¾SE¼; Lots 1, 2, 3, and 4. 
Section 3: Lot 4. 
Section 4: Portion of Lot 1 described as follows: Commencing at a 

point on Townshi_p line between Township 7 and 8 South, above 
Range, which is 74 rods West of the Northeast comer of said Lot 
1, and running thence :East on said Township line 74 rods to the 
Northeast corner of said Lot 1; thence follow~ East boundary of 
said Lot 1, 67 rods to the Southeast comer of said Lot 1; thence 
West on the South boundary of said Lot 1, 21 rods, thence in a 
Northwesterly direction in a straight line to the place of 
beginning. 

Section 12: N½NE¼. 

IN TOWNSHIP 8 SOUTII, RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 
Section 1: Lots 3, 4, 5, 6, and 7. 
Section 2: All, EXCEP11NG therefrom a ~arcel of land lyi!ig in the S½NW¼ 

of said Section 2 described as follows: Beginning at a paint 
which is 40 feet distant Northerly from (wflen measurea at right 
angJes to) the relocated centerline of the Shaniko-Fossil Highway 
at Jjngineer's Center Line Station 234+00; said point also being 
South 1,491 feet and East S65 feet from the Northwest corner of 
said Section 2; thence South 60°41' West ~lei to said 
relocated centerline 400 feet; thence Nortli 29°19' West 210 feet; 
thence 60° 41' pai:al!el to and 250 feet from said centerline 400 
feet; thence South 29°19' East 210 feet to the point of 
beginning. 

Section 3: All. 
Section 4: All. 
Section 5: All. 
Section 6: S½NE¼; SE¼NW¼; SE¼; Lots 1, 2, 3, 4, 5, and 6. 
Section 7: NE¼: E½SE¾. 
Section 8: NE¼; El/iW½; E1hSE¼; Lots 1, 2, 3, and 4. 
Section 9: All EXCEPT Lot 3. 
Section 10: All. 
Section 11: E½W½; NE¼NE¼; E 1hSE¼; W½E½; Lots 1, 2, 3, and 4. 
Section 12: SW 1,4NE¼; E•l.zNW¼; E 1/.zSW 1A; W½SE¼; SE¼SE¼; Lots 1 and 4. 
Section 13: All. 
Section 14: All. 
Section 15: E 1/.zE 1h; W 1hNE1.4; NE'.4NW¼; NW¼SE¼; Lot 3 . 
Section 16: AU. 
Section 17: All. 
Section 18: E 1hSE¼; SW¼SE¼; E½W½. 

See Exhibit A - Continued (Page 2) 
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Exhibit A - Continued (Page 2) 

Located in WHEEi.ER COUNTY, OREGON: 

IN TOWNSHIP 8 SOU1H, RANGE 20 EAST OF THE WJLLAMEITE MERIDIAN: 
Section 19: N½NE¾; SE¼NE¼. 
Section 20: E1hNW¼; Lots 1, and 2: W½NE¼. 
Section 21: E½SW¾; W½SE¾; SE¾SE¼; Lot4; NE¼; E½NW¼. 
Section 22: E½; SE¾SW¼; Lots 1, 2, and 4. 
Section 23: All. 
Section 24: All. 
Section 25: All. 
Section 26: NE¼; NE¼NW¼; NW¼SE¼; E½SE¼. 
Section 27: Lot 1. 
Section 28: N½NE¼; NE¼NW¼; Lot 1. 
Section 29: SE¼NE¼. 
Section 36: All. 

IN TOWNSHIP 8 SOUTH, RANGE 21 EAST OF THE Wll.LAMETIE MERIDIAN: 
Section 17: S½N½; S½. 
Section 18: All. 
Section 19: All. 
Section 20: N1h; N1hSW¼. 
Section 21: NE 1.4 NW¼; Lots 1 and 2. 
Section 29: E1hW½; Lots 1, 2, 3, and 4. 
Section 30: All. 
Section 31: AIL 
Section 32: SE 1.4SW¼; Lots 1, 2, 3, and 4. 

IN TOWNSHIP 9 SOUTH, RANGE 20 EAST OF THE WJJ.J..AMETIE MERIDIAN: 
Section 1: S1hN1h. 

~CTII: 'roWNSlllP 7 SOUTH, RANGE 19 BAST OF TIIE WllLAMETTE MERIDIAN: 
Section 34: That portion of the SE¼SE ¼ lying South of the Oregon State 

Highway No. 218. 
Section 35: The E½SE¼; those parts of the W'hSE¼ and the SW¼SW¼ lying 

South of the Oregon State Highway No. 218. 

IN TOWNSHIP 8 SOUTH, RANGE 19 EAST OF THE WILLAMETIE MERIDIAN: 
Section 1: S1hNW¼, SW1.4. 
Section 2: All. 
Section 3: Lot 1, SE¼NE¼, NE¾SE¾. 
Section 11: Lots 1 and 2, E 1hNW¼, NE¼. 
Section 12: NW¼. 
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AMENDED AND RESTATED PINE CREEK RANCH FISH AND WILDLIFE 
PROJECT 

MEMORANDUM OF AGREEMENT 

This Amended and Restated Pine Creek Ranch Wildlife Project Memorandum of 

Agreement is made by and between THE CONFEDERATED TRIBES OF THE WARM 

SPRINGS RESERVATION OF OREGON ("Tribe") and THE UNITED STATES OF 

AMERICA, acting though the Department of Energy, Bonneville Power Administration 

("BPA"). 

RECITALS 

WHEREAS, the Tribe and BP A are parties to that certain Pine Creek Ranch Wildlife 

Project Memorandum of Agreement dated September 28, 1999, and now desire to amend and 

restate that agreement as set for herein. 

WHEREAS, The Tribe is a sovereign entity with rights reserved in the Treaty with the 

Tribes of Middle Oregon ofJune 25, 1855 (12 Stat. 963). These rights include the authority to 

co-manage fish and wildlife and their habitats in the area ceded by the Tribe to the United States. 

WHEREAS, BP A is a power marketing agency within the United States Department of 

Energy. The Pacific Northwest Electric Power Planning and Conservation Act. P.L. 96-501 

(Act) directs BPA to protect, mitigate, and enhance fish and wildlife affected by the development 

and operation of federal hydroelectric projects of the Columbia River and its tributaries, in a 

manner consistent with the purposes of the Act, the program adopted by the Pacific Northwest 

Electric Power and Conservation Planning Council (Council) under subsection 4(h) of the Act, 

and other environmental laws. 

WHEREAS, The Tribe developed, in 1999, the Pine Creek Ranch Project (Project) to 

assist BPA in fulfilling its wildlife mitigation obligation associated with the John Day Dam. A 

legal description of the Project is in Attachment A of this Agreement. The total cost of the Pine 

Creek Ranch was $5.65 million. The Council recommended and prioritized approximately $3.2 
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million for Fiscal Years 1997-1999 for the Project. BPA funded the initial $3.2 million, in 1999, 

the remaining $2.45 million in subsequent fiscal years. 

WHEREAS, BP A completed a Wildlife Mitigation Program Final Environmental 

Impact Statement (March 1997), the Watershed Management Progran1 Final Environmental 

Impact Statement (July 1997), and their Record of Decision. This EIS and a Supplemental 

Analysis addressing the acquisition and management of the Project provided the basis for 

National Environmental Policy Act compliance for the Project. 

WHEREAS, BP A funding under this Agreement has been and will be provided in a 

manner consistent with section 4(h)(10)(D) of the Act. 

WHEREAS, The Tribe has and will continue to dedicate the Project to wildlife habitat 

protection permanently and will manage it according to the terms of this Agreement and the site­

specific management plan (Plan) that the Tribe will prepare. 

WHEREAS, The purpose of this Agreement is to provide a mechanism for the BP A to 

fund, and the Tribe to implement, the protection, mitigation, and enhancement of wildlife habitat 

permanently to help fulfill BP A's duties under the Northwest Power Act. To implement this 

Agreement, the following activities will typically take place: 

(i) Pursuant to a separate Intergovernmental Contract, the Tribe will conduct pre-project 

studies and analysis, such as estimating Habitat Evaluation Procedure values for the Project, 

conducting landowner negotiations, and assisting BPA in National Environmental Policy Act 

compliance. 

(ii) Under another Intergovernmental Contract, the Tribe will receive funding for Project 

acquisition or implementation. After acquisition or approval for implementation, the Tribe will 

conduct a baseline Habitat Evaluation Procedure, showing actual habitat units at the Project, 

undertake a fish habitat survey and prepare a Management Plan. 
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(iii) Subsequent agreements will provide funding for habitat improvements, operation and 

maintenance, and follow-up Habitat Evaluation Procedures. 

WHEREAS, the Tribe and BP A anticipated in 1999 the opportunity to expand the scope 

of the Project to include the Wagner Ranch, an adjoining parcel of approximately 10,000 acres of 

habitat, a legal description of which is attached as Attachment B. Wagner Ranch is contiguous 

with Pine Creek and the parties intent the properties to be managed as a single block of fish and 

wildlife habitat. WHEREAS, the Tribe and BPA now wish to purchase the Wagner Ranch and 

include it within the scope of the Pine Creek Ranch Wildlife Project ("Project"). 

AGREEMENT 

1. BPA Obligations. (a) In consideration of the promises and covenants made and set out 

herein, BP A shall make monetary transfers to the Tribe in amounts and at times mutually agreed 

upon by the parties and after BP A receives a signed Intergovernmental Contract and invoice 

from the Tribe. 

(b) BPA shall reimburse the Tribe's costs of complying with federal real property acquisition 

law, including the Uniform Relocation Assistance and Real Property Acquisition Policies Act, 42 

U.S.C. §§ 4601-4655, in the implementation of the Project. 

( c) BP A shall also provide a reasonable amount of additional funds for operation and 

maintenance to help the Tribe ensure the habitat's natural characteristics and mitigation qualities 

are developed and self-sustaining. The parties expect those amounts to include allowances for 

items and activities such as vehicle acquisition, building maintenance, Project management, 

noxious weed treatment, and habitat evaluation. All operations and maintenance funding will be 

subject to a yearly prioritization process administered by the Council, its assigns or successors. 

By January 30, 2003, the parties shall make their best efforts to negotiate a long-term operation 

and maintenance funding plan for payment on an annual basis, through establishment of a trust 

fund, or by any other means agreed to by the parties. Until such time that a long term agreement 

is reached, operations and maintenance funding will continue to be subject to the annual 

prioritization process. 
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( d) Where this Agreement grants BP A approval authority--of the Management Plan, for 

example--then unless provided otheIWise BPA shall complete its review and announce its 

decision within a reasonable time, typically within 30 days. For amended or redrafted 

submissions, review should typically be within 14 days. BP A shall not withhold its approval 

unreasonably. 

2. Project Fund. (a) The monies provided pursuant to section 1 above, any interest earned from 

them, and net income earned from the Project shall constitute the Pine Creek Ranch Mitigation 

Fund (Fund). Subject to the prioritization process and prior BPA approval, the Tribe may use the 

Fund to acquire the Project and fulfill its other obligations under this agreement. The Tribe shall 

maintain the Fund in a discreet account similar to other accounts managed by the Tribe. The 

Tribe shall maintain accounting for the Fund sufficient to allow tracking of all income and 

expenditures for the Fund in accordance with generally accepted accounting principles. 

(b) In addition to monies provided pursuant to section 1 above, the Tribe may use net revenue 

received from managing the Project, including but not limited to conservation reserve program 

payments or other similar payments, to pay costs assodated with managing the Project or to 

implement the Plan. Such revenues generated that are in excess of amounts needed to pay 

property taxes may be subtracted from O&M funds that would otheIWise have been provided by 

BP A, unless otherwise agreed by the parties. 

3. Habitat Acquisition (a) Habitat Units. The Tribe shall acquire or otherwise provide BPA 

with habitat units (HUs) as specified in the Intergovernmental Contract(s) between the parties to 

implement the Project. 

(b) Habitat Inventory and Management Plans. The Tribe shall develop an inventory of the fish 

and wildlife habitat on the Project. Based on the information obtained from the inventory the 

Tribe shall develop a site specific management plan {Plan}. The Tribe shall develop the Plan 

within one year of completion of the baseline actual HEP and fish habitat inventory described in 

section 4 below. The Tribe shall obtain BPA's review and approval of the Plan prior to 

implementing it. The completed plan shall be incorporated into and made a part of this 
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Agreement. The Plan will focus on habitat management designed to achieve and maintain native 

habitat that is naturally self-sustaining. The Tribe will develop the Plan in consultation with any 

federal, state, tribal or public entity that wishes to participate. The Plan should address 

management methods and, if necessary, mitigation, for all resources incorporate the NEPA ROD 

by reference. The Tribe will integrate management planning for historic and cultural resources, 

as defined by the National Historic Preservation Act, with the fish and wildlife management 

practices as a means of avoiding impacts to cultural and historic resources. Cultural resource 

surveys shall be done prior to acquisition of the Wagner Ranch and before initiating on the 

Project non-exempt ground-disturbing activities identified in the Wildlife EIS. The Tribe will 

also avoid sensitive sites if at all possible in implementing habitat improvement actions. Only 

ground-disturbing activities approved in the Plan may be undertaken. 

(c) NEPA Compliance. The Tribe shall assist BPA in complying with NEPA by applying the 

process outlined in the BPA Wildlife Mitigation and Watershed Management Programmatic 

EISs and their Records of Decision (ROD) to the Project. This process includes assisting BPA in 

the completion of a Supplement Analysis which will consider (1) whether the Project is 

substantially consistent with the ROD relevant to environmental concerns, and (2) whether there 

are significant new circumstances or information relevant to environmental concerns. The 

NEPA compliance will be done prior to the acquisition of the Wagner Ranch. 

(d) The Tribe will have all management and operation control of the Project, and will therefore 

be responsib1e for all incidents of ownership of real property interests acquired with the Fund. 

The Tribe shall hold harmless and indemnify BP A from any liability from any incident of 

ownership that may arise in the implementation of the Plan; provided BP A retains liability as 

provided for under the Federal Torts Claims Act. Such incidents of ownership include, but are 

not limited to, hazardous waste response, cultural resource mitigation, and tort liability. Should a 

catastrophic event such as a wildfire, destroy or diminish the fish and wildlife habitat, the Tribe 

shall have no obligation to reproduce the pre-existing wildlife values any faster than natural 

regeneration reproduces them. 
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( e) The Tribe will ensure that all the habitat acquired, improved, or managed with BP A funds is 

permanently protected and managed for fish and wildlife on behalf of BP A, preventing any and 

all uses of the properties that are inconsistent with this Agreement, the Northwest Power 

Planning Council's Columbia River Basin Fish and Wildlife Program, the Northwest Power 

Planning Act, and the Plan required by section 3(b). Prohibited uses of the habitat acquired, 

improved, or managed under this Agreement include by way of example, but are not limited to, 

the following: 

(i) Grazing of domestic livestock and feral horses and cattle on the properties unless used 

as a method to manage the properties for wildlife as outlined in the Plan, 

(ii) Timber harvesting, except such harvesting as is consistent with the Plan for the 

purpose of improving the properties as wildlife habitat, as is necessary for proper fire or land 

management, or protection of person or property as outlined in the Plan, and 

(iii) All residential, commercial, or industrial uses of the properties, that are not 

permitted in the Plan, with the possible exception of a home site for a Project manager and the 

maintenance and use of the buildings, on the lands at the time they are acquired, for purposes 

furthering the intent of this Agreement. Unless otherwise agreed by the parties in writing, the 

Tribe will achieve permanent protection for wildlife habitat as described in section 6. 

(f) Management Plan and Wildlife and Fish Inventories for Wagner Ranch. Based on the 

information obtained from the following wildlife and fish inventories, the Tribe shall amend the 

Project management plan to include Wagner Ranch. The Tribe shall amend the management 

plan within two years of acquisition of the Wagner Ranch. The amended management plan will 

focus on the criteria set forth in Section 3(b). The Tribe shall obtain BPA's review and approval 

of the amended management plan before implementing it. The amended management plan shall 

be incorporated into and made a part of this Agreement. 

(i) Fish Habitat Inventory. The Tribe shall complete a fish habitat inventory on the 

Wagner Ranch, including a baseline, modified Hankin and Reeves, or other widely accepted 

stream habitat assessment. 
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(ii) Wildlife Habitat Inventory. The Tribe shall complete a wildlife habitat inventory for 

Wagner Ranch, using the HEP methodology. The Tribe will conduct HEPs, using the HEP 

guidelines developed by the U.S. Fish and Wildlife Service. The parties will identify the study 

species in the Project's Intergovernmental Contract(s). Species and habitat selection will 

generally be based on the Wildlife Impact Assessment, John Day Project, Oregon and 

Washington (Annual Report 1990, DOE/BP-924 30-1). HEP models will be followed when 

available for target species; however, some modifications may be necessary. For example, when 

models are not available or applicable for one species, the parties may agree to substitute other 

species. The Tribe will notify BP A of the HEPs in time for BPA to observe the HEPs. 

The Tribe must conduct a baseline HEP to determine then existing HUs at the Wagner Ranch 

within one year following the acquisition and prior to undertaking wildlife habitat improvement 

activities. The parties may conduct additional HEP studies as agreed upon in an 

Intergovernmental Contract. The party requesting the study shall fund it, unless the parties agree 

otherwise. 

4. BP A Credit. The Tribe shall support BP A's taking of protection, mitigation, and 

enhancement credit. BPA intends to seek or assert credit as follows: 

( a) For having used BPA funds to purchase, improve, and manage the Project, BP A shall receive 

as a credit to wildlife mitigation under the Act, at a minimum, the HUs agreed upon in the 

Intergovernmental Contract(s), and as a maximum, the HUs achieved or acquired. 

(i) BPA shall receive full credit for all HUs achieved through protection or improvement 

activities. Full credit for protection means one credit for each HU acquired. Full credit for 

improvement or enhancement activities means one credit for each HU achieved over the baseline 

actual HEP. If BPA funds only a portion of the Project, BPA shall receive full credit in 

proportion to the share of costs it provides. 
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(ii) A minimum of three HEP events is anticipated. The first is an estimate of HUs; a 

full or complete HEP is not expected. This estimate will be used in the Intergovernmental 

Contract conveying funds to Tribe for acquisition of the Project. Next is . the baseline HEP 

analyses of actual or existing HUs on the Ranch. This second HEP event will precede 

development of the Plan. Finally, the Tribe will conduct additional HEP analysis to evaluate 

the results of implementing the Plan. 

(b) The Tribe will conduct HEPs, using the HEP guidelines developed by the U.S. Fish and 

Wildlife Service. The parties will identify the study species in the Project's Intergovernmental 

Contract(s). Species and habitat selection will generally be based on upon the Wildlife Impact 

Assessment, John Day Project, Oregon and Washington (Annual Report 1990, DOE/BP - 924 

30-1). HEP models will be followed when available for target species; however, some 

modifications may be necessary. For example, when models are not available or applicable for 

one species, the parties may agree to substitute other species. The Tribe will notify BPA of the 

HEPs in time for BP A to observe the HEPs. The results of the HEPs shall be used to evaluate 

the full credit due. 

(i) Baseline HEP. The Tribe will conduct the baseline HEP to determine the then 

existing HUs at the Project within one year following the acquisition and prior to undertaking 

habitat improvement activities. 

(ii) Subsequent HEPs. If the Project involves minor habitat improvement activities, such 

as non-native vegetation removal, minimal revegetation or minimal mechanical manipulation, 

HEP sampling should occur within five to seven years following completion of the improvement 

activities. If the Project involves major habitat improvement activities, such as revegetation, 

mechanical manipulation or other large scale land use modifications, HEP sampling should occur 

seven to ten years following completion of the improvement activities. 

(iii) The parties may conduct additional HEP studies as agreed upon in an 

Intergovernmental Contract. The party requesting the study shall fund it unless the parties agree 

otherwise. 
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(c) BPA shall receive full credit for all HUs, including those from both the acquisition of real 

property interests and from habitat improvement and management activities which are a direct 

result of BPA funding. BPA may credit these HUs toward its mitigation duty for wildlife habitat 

losses at the John Day Project or any other Federal Columbia River Power System project (i) 

agreed to by BP A, the Tribe and the Council, or (ii) adopted by BP A consistent with the 

Northwest Power Act and applicable law. 

(d) If another crediting methodology is imposed by applicable law or by judicial decision, or 

agreed to among the Council, BP A and the Tribe--and not overturned by any court of competent 

jurisdiction, that formula shall be used to recompute the credit provided in this part and the 

recomputed credit shall be used for all purposes, including the final determination of BP A's 

ultimate obligation to provide wildlife mitigation, protection and enhancement; however, in no 

event will any such recalculation affect BP A's obligations under this Agreement. 

(e) The Tribe agrees that BPA's expenditure of money is consistent with sections 4(h) and l0(e) 

of the Act. The Tribe shall support BP A's obtaining full credit for its expenditures with respect 

to protecting and managing existing habitat on the Project, and for habitat improvements when 

implemented on the Project, so long as BP A complies with the terms of this Agreement, 

including but not limited to BPA's obligation to provide operation and maintenance funding as 

provided in section 1 ( c ). 

(f) Crediting for Wagner Ranch. The original Pine Creek Ranch Wildlife Project Memorandum 

of Agreement, Recital D, provided that "[I]f the Wagner Ranch is added to the Project, its 

acquisition and management shall be pursuant to this Agreement." The Tribe agrees to perform 

fish and wildlife habitat inventories for Wagner Ranch pursuant to Sections 3(f)(i) and (ii) of this 

Agreement. BPA believes it is entitled to crediting under the Act and pertinent biological 

opinio~s for fish, wildlife, and ESA benefits resulting from implementation of this Agreement 

and intends to take such credits in a manner consistent with the Act and the biological opinions. 

The Tribe takes no position in this MOA as to whether or not BP A is entitled to credit under the 

Act. 
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5. Acquisition Process. (a) The Tribe may utilize its own processes in preparing to acquire real 

property interests. The Tribe will comply with federal real property acquisition laws, such as the 

Uniform Relocation Assistance and Real Property Acquisition Policies Act, 42 U.S.C. §§ 4601-

4655. If the acquisition involves potential relocation costs, the Tribe shall consult BPA's 

Manager, Real Property Services, before taking any action or making any commitments that may 

necessitate reimbursement by BPA under section l(b). The Tribe shall obtain BPA's review and 

approval of an appraisal before the acquisition. BP A shall have ten calendar days to review the 

preliminary appraisal for compliance with Uniform Standards and Procedures of Appraisal 

Practices. BP A shall have five calendar days to approve the final appraisal after it has been 

revised and resubmitted, as necessary. Before acquisition of the Project, BPA shall conduct a 

hazardous material and petroleum products survey in a timely manner and promptly provide the 

Tribe a copy of the results. 

(b) Allocating Responsibility for Wagner Ranch. 1 

I 
I 

(i) Incidents of Ownership. Once acquisition is complete, the Tribe will have all 

management and operation control of Wagner Rapch and will, therefore, be responsible for all 

incidents of ownership of real property interests apquired under this Agreement. 

(ii) Uniform Relocation Act. BPA agrees to hold hannless and indemnify the Tribe 

against claims arising under the Uniform Relocation Assistance and Real Property Acquisition 

Policies Act, 42 U.S .C. §§ 4601 to 4655, ("Uniform Relocation Act"), as long as the Tribe 

complies with the notice provisions of Section S(a) of this Agreement. 

(iii) Unauthorized Actions. If either party engages in actions that are not authorized by 

this Agreement, that party will indemnify and hold hannless the other party from any and all 

liability and costs resulting from such unauthorized action. 

(iv) Management Plan's Allocation of Responsibility. The parties understand and agree 

that responsibility for actions taken pursuant to the Management Plan under Section 3(f) will be 

agreed to and allocated among the parties in the Management Plan, contract modifications, or 

subsequent Intergovernmental Contracts. 
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6. Permanent Protection of Wildlife Mitigation. (a) To ensure the Project is protected as self­

sustaining native wildlife habitat permanently, the Tribe shall take title to it by a deed conveying 

fee simple subject to an executory interest in favor of BPA, in a form substantively equivalent to 

Attachment C. The Tribe shall record such deed and this Agreement in the appropriate county 

record. The parties intend that the real property transaction addressed in this Agreement shall be 

governed by ORS 105.950 to 105.975, Oregon's Uniform Statutory Rule Against Perpetuities. 

(b) Title Requirements for Wagner Ranch. The Tribe shall take title to the Wagner Ranch by a 

deed conveying fee simple interest. To ensure that the Wagner Ranch is protected as self­

sustaining native fish and wildlife habitat permanently, the Tribe shall execute the deed of 

conservation easement in favor of BPA, in a form substantially equivalent to Attachment D 

immediately upon obtaining ownership of the Project. At closing the Tribe shall record the 

deeds and easements in the appropriate county record. 

(c) Rights of Way over Wagner Ranch. If at any time BPA needs a transmission line right-of­

way over Wagner Ranch, the Tribe must grant BPA perpetual easements and rights-of-way, in a 

form substantively equivalent to Attachment E. Provided, prior to the Tribe granting such 

easements, BP A must first provide proof of compliance with all applicable Federal laws, 

including but not limited to the National Environmental Policy Act, the Endangered Species Act, 

and the Clean Water Act. Provided further, that BPA shall fund (1) the Tribe to complete 

additional habitat evaluations after the transmission facility is complete and (2) habitat 

improvements as agreed upon by the parties, such as fencing or replanting, to protect the 

remaining fish and wildlife habitat. 

7. Recording by the Tribe. Within 30 days of recording any conveyance described in section 6, 

the Tribe shall submit to the BP A contracting officer a copy of the recorded documents showing 

the recording information. BP A may suspend its funding under section 1 ( c) if it has not received 

the recording information within 30 days of recording. 

8. BPA Power Of Termination. Except as provided in section 10, if BPA determines that the 

Project is not being managed for fish and wildlife habitat--as evidenced by a twenty percent drop 
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in the highest documented actual HEP values and such reduction is not the result of force 

majeure as described in section 10 below--and unless BP A provides written consent to the Tribe 

continuing to own and manage the Project despite the twenty percent drop, then fee title shall 

vest in BP A as provided by the deed conveying fee simple subject to an executory interest in 

favor of BP A that the Tribe will have had recorded as provided under section 6 above. This 

provision shall not apply if the United States takes the property into trust on behalf of the Tribe. 

9. Tribal Power of Termination. In the event the Tribe determines that the operation and 

maintenance funds provided by BPA are inadequate to fulfill the Tribe's obligations under this 

Agreement the Tribe may provide BP A with written notice that the funds are inadequate and 

then take action as provided below. 

(a) (i) Within 120 days of the letter, transfer any real property interests acquired with the 

Fund to BP A, upon receipt of BP A approval and acceptance. BP A shall assume full 

responsibility for managing the transferred property for the permanent protection of fish and 

wildlife habitats; 

(ii) promptly sell at fair market value any remaining property and remit to BP A the 

received value less the Tribe's costs of each property sale, including reasonable management or 

other action to prepare the property for sale; 

(iii) immediately transfer the balance of the Fund to BP A. The Fund may not be used to 

prepare property for sale or transfer under this provision without BP A's written approval. 

(b) The Tribe may conduct a HEP on the Project and follow-up HEPs to determine HUs lost 

attributable to the reduction or elimination of BP A O&M funding as a result of prioritization or 

BPA action. Any loss of HUs may be subtracted from BP A's improvement HUs only, not 

acquisition HUs. 

1 0. Force Majeure. Neither party shall be liable to the other or deemed in fault under this 

Agreement if and to the extent that the party's performance of the Agreement is prevented by 

reason of force majeure. The term "force majeure" means an occurrence that is beyond the 
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control of the party affected and could not have been avoided by exercising reasonable diligence. 

Force majeure includes, but is not limited to, acts of God, riots, strikes, fire, floods, epidemics, 

acts of government other than the Tribe or BP A, embargo, wrecks, or unavoidable delay in 

materials or manufacturing facilities from generally recognized sources in the applicable 

industry. The parties will make all reasonable efforts to resume performance promptly once the 

force majeure is eliminated. Tribe shall have no obligation to reproduce the Project's pre­

existing wildlife habitat values any faster than natural regeneration reproduces them. 

11. Acquisition, Exchange, Sale. If the Tribe determines that a sale or exchange of the 

Project would provide a net gain in HUs or aid in the fulfillment of the management objectives 

as stated in this Agreement, then the Tribe may sell or exchange the Project ensuring the 

following conditions are met: (a) the new real property interests are of equal or greater wildlife 

habitat value, as measured by a habitat evaluation procedure, to the habitats targeted in this 

Agreement, or aid in fulfillment of the Project or facilitate management of real property already 

acquired, (b) BPA's Fish and Wildlife Division Director concurs in the sale or exchange, and (c) 

the Tribe complies with sections 6 and 7 of this agreement with regard to the new property 

acquired. BP A concurrence shall not be unreasonably withheld. 

12. Conveyance to BPA. In the event of a conveyance of real property by the Tribe to BPA 

pursuant to section 9 of this Agreement, the Tribe will warrant (i) that it has not by affirmative 

act or negligence allowed any situation to occur with respect to the property, or entered into any 

leases or renewals, or other agreements relating to the property, that would frustrate BPA's 

ability to manage the property according to the site-specific management plan and (ii) that there 

is no known hazardous waste contamination on the Project. 

13. Protection of Tribal Rights. Fishing, hunting, gathering and Tribal cultural and religious 

activities on the Project according to Tribal custom and law are not prohibited by this 

Agreement. Tribal members shall be subject to tribal regulation of wildlife harvest. All other 

hunters will be subject to state and federal regulations. 
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14. Public Access. The public shall have reasonable access to the Project. The Tribe may 

regulate access, provided that access and transportation regulations shall apply equally to tribal 

members and non-tribal members. The Tribe will not provide public access or use that will 

result in adverse impacts to fish and wildlife, the reduction of fish and wildlife habitat values, or 

the destruction of other natural resource values for which the Properties are managed, or impede 

the increase in HEP value of improvement HUs. Nothing in this Agreement limits the authority 

or ability of the Tribe to manage the properties for public safety and wildlife habitat 

conservation, or to preserve and protect cultural, historic, and religious sites, and to carry out and 

protect the federally guaranteed rights of the Tribe and its members. Nothing in this Agreement 

limits or diminishes any treaty retained right or privilege of the Tribe or its members afforded 

under federal law as a result of the status of the Tribe or Tribal members, provided that treaty 

reserved rights will be exercised consistent with this Agreement. 

15. Right to Enter. BPA shall have the right to enter upon the Project at reasonable times to 

monitor the Tribe's compliance with this Agreement and to enforce its terms. 

16. Tribe Reporting. Beginning June 30, 2000, and every June 30 thereafter, or as agreed upon 

in Intergovernmental Contracts, the Tribe shall provide BP A an annual written report generally 

describing the real property interests in the Project, HEP analyses undertaken or in progress, and 

management activities undertaken or in progress. The Tribe shall also provide an accounting of 

the Fund at this time and provide, upon request, access to the records that will allow BP A to 

verify the accounting. 

17. Limitation of Credit. The credit BP A obtains for the consideration paid to provide and 

maintain the project as fish and wildlife habitat as required and provided in this Agreement shall 

not be affected or diminished as a result of the failure of the Tribe to carry out its obligations to 

maintain the _properties as provided in this Agreement. 

18. Binding Effect. This Agreement shall be binding on the parties and their assigns and 

successors. Either party shall have the right to enforce the tenns of this Agreement as provided 

herein. 
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19. Dispute Resolution. BPA and the Tribe agree to submit in good faith any disputes 

regarding the implementation of this Agreement or the management of the Project to non­

binding mediation. This provision shall be triggered when one party makes a written request for 

the other party to join in mediation. Within 30 days of this provision being triggered, the parties 

shall select a mediator, or if they are unable to select a mediator, each party shall select a 

mediator and the two selected will choose a third mediator who shall be the sole mediator. The 

parties shall use their best efforts to resolve the dispute in mediation. After a dispute has been in 

mediation for at least 60 days and there have been at least two mediation sessions, either party 

may initiate legal action to resolve the dispute. Except as provided in this part, pending 

completion of mediation no party shall initiate any legal proceeding except in aid of mediation. 

20. Effective Date. The otiginal Pine Creek Agreement was effective on September 28, 

1999. This Amended and Restated Agreement shall be effective when signed by the Chainnan 

of the Tribal Council pursuant to Article 5, Section l(a), (d) and (1) of the Tribal Constitution and 

Tribal Resolution # ___ (Attachment F); BPA's Manager Real Property Services; and 

BPA's Group Vice President of the Office of Environment, Fish and Wildlif~ 

21. Contract Approval. If a court of competent jurisdiction finds that the parties or either of 

them were not authorized to perform any obligation under this contract, this Agreement shall 

terminate and the parties will have no further obligations to each other under this Agreement. 

Upon such tennination, and upon BP A's request and approval, the Tribe shall transfer title to real 

property acquired pursuant to section 3 to BPA, and convey to BP A any and all personal 

property acquired with funding provided by BP A under this Agreement; provided, the Tribe shall 

retain fixtures used for habitat improvement on land the Tribe owned on or before the date of this 

Agreement. Unless otherwise agreed by the parties, the parties shall use their best efforts to enter 

into a new and binding agreement that accomplishes the intent of this Agreement. Either party 

may invoke the dispute resolution provisions of this Agreement to facilitate the negotiation of a 

new agreement. 
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22. Modification. The parties by mutual agreement may modify the terms of this Agreement. 

Any such modification shall be in writing signed by both parties. The parties may enter into 

additional Intergovernmental Contracts to effect the acquisition of Wagner Ranch. 

23. Applicable Law. All activities undertaking pursuant to this Agreement and the 

Intergovernmental Contracts must be in compliance with all applicable state and federal laws and 

regulations. Federal law shall govern the implementation of this Agreement and any action, 

whether mediated or litigated, brought or enforced. THIS WAIVER OF SOVEREIGN 

IMMUNITY OF THE TRIBES FROM SUIT OR ACTION IS ADOPTED PURSUANT TO 

THE TERMS OF WARM SPRINGS TRIBAL CODE CHAPTER 30 AND SHALL BE 

STRICTLY CONSTRUED AND LIMITED TO ITS SPECIFIC TERMS AND THE SPECIFIC 

WAIVER GRANTED. Without such waiver the contract would be unenforceable by BPA, BPA 

requires enforceability, and therefore there is no other workable alternative. The Tribe grants a 

limited waiver of its sovereign immunity for BPA or its successors--but no other person or 

entity--if BPA alleges a breach of an obligation or duty by the Tribe under t}:iis Agreement and 

seeks to bring the Tribe into compliance with this Agreement or seeks payment of a monetary 

obligation arising from noncompliance; provided, any payments from the Tribe shall be payable 

only from monies, assets, or properties derived from the benefits of this Agreement--all other 

monies, assets or properties of the Tribe being unavailable to satisfy a judgment. The waivers of 

sovereign immunity by the United States bind BPA and can be found generally in the statutes 

establishing the jurisdiction of the United States District Courts, 28 U.S.C. § 1346, the Court of 

Claims, 28 U.S.C. § 1491, and the Federal Torts Claims Act, 28 U.S.C. §§ 1346, 1402, 2401, 

2402, 2411, 2412, 2671 et seq. 

24. Attorney Fees. In the event of litigation involving this Agreement each party shall bear its 

own costs and attorney fees, including those incurred on appeal. 

25. Waiver. The failure of any party to require strict performance of any term of this 

Agreement or a paliy's waiver of performance shall not be a waiver of any future performance or 

of a party's right to require strict performance in the future. 

Page 16 of 18 - AMENDED AND RESTATED PINE CREEK RANCH WILDLIFE 
PROJECT MEMORANDUM OF AGREEMENT 

wl 108.161\Wagner Ranch MOA 8-22-01.doc 

BPA-2023-01486-F 0089 



27950002 

26. Assignment. The Tribe may not assign or transfer its rights or delegate its responsibilities 

under this Agreement without written approval from BP A, which approval shall not be 

unreasonably withheld. The parties agree that Tribe will retain ownership of properties acquired 

in fee with the Fund and, unless otherwise agreed by the parties, may only delegate its duties 

through long term leases, conservation easements and management agreements. 

27. In Lieu Funding. Tribe may use the Fund only for acquisitions and improvements that are 

in addition to, not in lieu of, other expenditures it is required to make under other agreements or 

provisions of law. Tribe will pay, from a source other than BPA, payments in lieu of taxes, 

county weed assessments and minimum noxious weed control costs as required by state law for 

the Project. 

28. Notice. Any notice permitted or required by this Agreement shall be in writing, delivered 

personally to the persons listed below, or shall be deemed given five (5) days after deposit in the 

United States mail, certified and postage prepaid, return receipt requested and addressed as 

follows, or at such other address as any party may from time to time specify to the other party in 

writing. Notices may be delivered by facsimile or other electronic means, provided that they are 

also delivered personally or by certified mail. 
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Notices to BPA should be sent to: 

[Project COTR] B KECW-4 

Bonneville Power Administration 

P.O. Box 3621 

Portland, OR 97208 

Notices to the Tribe should be sent to: 

Director, Natural Resources 

Confederated Tribes of the Warm Springs 

Indian Reservation 

Warm Springs, OR 97761 

IN WITNESS WHEREOF, each of the parties hereto has executed this Amended and 
Restated Pine Creek Ranch Wildlife Project Memorandum of Agreement. 

exandra B. Smith 
Group Vice President 
Environment, Fish and Wildlife 

. Cowger 
Manager, Real Property Services 

Date: cbrlo I --,~'-'--,+---"-'----

CONFEDERATED TRIBES OF THEW ARM SPRINGS INDIAN RESERVATION OF 
OREGON 

By: 
Ch 

(b )(6) 
Date: ~ 2-- tf I ~o/ 
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ATTACHMENT A 
PINE CREEK LEGAL DESCRIPTION 

WC54686 

EXHIBIT A :f 

Located in WHEELER COUNTY, OREGON: 

TRACT I: 
IN TOWNSHIP 7 SOUTH, RANGE 19 EAST OF THE WILLAMETI'E MERIDIAN: 
Section 33: SE¼SE¼; EXCEPTING therefrom a parcel of land described as 

follows: Beginning at a point which 1s 1,333.73 feet South and 
1,417.82 feet East of the center of said Section 3 3; thence South 
78°09'30" East, 233.51 feet thence South 9°28'30" East 389.98 
feet; thence North 72°56' West 264.57 feet; thence North 11 °06' 
East 135.41 feet; thence North 16°31 '30" West 231.62 feet to the 
place of beginning. 

Section 34: S½SW¼; SW¼SE¼. 
Section 36: NE¼NE¼; S½NE¼; S½; EXCEPTING therefrom a parcel of land 

Jocated in the SE¼ of said Section 36 described as follows: 
Commencing at a rock 30 x 24 x 20 inches and marked thus + 
situated near the East boundary of the NW¼ SE¼ of said 
Section 36 and 21.8 chains along the Pine Creek County Road 
Northwest but not due Northwest of the sixth milestone on 
said County Road; thence North 72-3/4° West 3.15 chains to 
a stake in rock mound; thence North 17.25° Ea.st 3.155 
chains to rock mound; thence South 72.75° East 3. 155 
chains to rock 24 x 24 x 20 inches marked +, thence South 
17.25° West 3.155 chains to place of beginning. 

IN TOWNSHIP 7 SOUTII, RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: . 
Section 19: Lots 3 ·and 4; SE¼NW¼; NW¼SW; SE¼. 
Section 20: SW¼SW¼. 
Section 24: S½SE¼. 
Section 25: All, EXCEPTING therefrom that portion lying Southerly and 

. _ ~d ~terly of State Highway No. 218. _ 
Section 26. E½E½, SW¼SE¼. · . 
Section 29: SW¼NW¼; W½SW~; E½W½; SW¼SE¼. 
Section 30: Lots 1, 2, 3. and 4; E½W1h; E½. 
Section 31: Lots 1, 2, 3, and 4; E½W½; W½. 

EXCEPTING therefrom a parcel of land lying in the S½SE¼ of 
said Section 31 described as follows: Beginning at the South 
quarter comer of said Sec_tion 31; ~e~ce North 34 °04' 15" East 
899.82 feet to the true pomt of begmmng; thence North 
65°46'30" East 304.81 feet; thence South:73°17'00" East 255.85 
feet; thence South 38°53 '40" East 285.91 feet; thence South 
66°45'40" East 640.71 feet; thence South 89°04'30" East 198.73 
feet; thence North 14 °50'00" East 270.0 feet; thence North 
75°10'00" West 815.0 feet; thence North 14°50'00" East 280.0 
feet; thence North 75°10'00" West 701.75 feet; thence South 
14°50'00" West 481.15 feet the true point of beginning. 

Section 32: W 1/2; SE¼SE¼. 
Section 33: Nl/2S½; S½SW¼. 
Section 34: S½; S½N½. 
Section 35: N 1/zNE¼; S½N½; S½. 
Section 36: N½; N 1/2S½, EXCEPTING therefrom that portion lying Southerly 

and Easterly of State Highway No. 218. 

· · .- See Exhibit A - Continued (Page 1) 
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WC54686 

Exhibit A - Continued (Page 1) 

located in WHEELER COUNTY. OREGON: 

IN TOWNSHIP 7 SOUTII, RANGE 21 EAST OF THE WllLAMETTE MERIDIAN: 
Section 19: NE1ASW~; SE'A; Lots 3 and 4, EXCEPTING therefrom that 

portion tr,ing Southerly and F.asterly of State Highway No. 218. 
Section 30: NE¼NW 14; Lots 1, and 2 EXCEPTING therefrom that portion 

lying Southerly and Easterly of State Highway No. 218. 

IN TOWNSHIP 8 SOUTH, RANGE 19 EAST OF THE WILLAMETTE MERIDIAN: 
Section 1: S½NE¼; N'hSE¼; SW¼SE 1.4; Lots 1, 2, 3, and 4. 
Section 3: Lot 4. 
Section 4: Portion of Lot 1 described as follows: Commencing at a 

point on Township line between Township 7 and 8 South, above 
Range, which is 74 rods West of the Northeast corner of said Lot 
l, and running thence East on said Township line 74 rods to the 
Northeast comer of said Lot l; thence following East boundary of 
said Lot 1, 67 rods to the Southeast corner of said Lot 1; thence 
West on the South boundary of said Lot 1, 21 rods, thence in a 
Northwesterly direction in a straight line to the place of 
beginning. 

Section 12: N½NE¼. 

IN TOWNSHIP 8 SOUTH, RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 
Section 1: Lots 3, 4, 5, 6, and 7. 
Section 2: All, EXCEPTING therefrom a Rarcel of land lying in the S ½NW 1/4 

of said Section 2 described as follows: Beginning at a point 
which is 40 feet distant Northerly from (when measured at right 
angles to) the relocated centerline of the Shaniko-Fossil Highway 
at Engineer's Center Line Station 234+00; said point also being . 
South 1,491 feet and East 565 feet from the Northwest comer of 
said Section 2; thence South 60°41' West parallel to said ·. · 
relocated centerline 400 feet; thence North 29° 19' West 210 feet; 
thence 60°41' parallel to and 250 feet from said centerline 400 · 
feet; thence South 29°19' East 210 feet to the point of 
beginning. 

Section 3: All. 
Section 4: All. 
Section 5: All . 
Section 6: S½NE¾; SE¼NW¼; SE¼; Lots 1, 2, 3, 4, 5, and 6. 
Section 7: NE¼: El/2SE¼. 
Section 8: NE¼; E½W½; E½SE¼; Lots 1. 2, 3, and 4. 
Section 9: All EXCEPT Lot 3. 
Section 10: All . 
. Section 11: E½Wl/i; NE¼NE¼; E'hSE¼; W½E½; Lots I, 2, 3, and 4. 
Section 12: SW¼NE¼;· E½NW¼; E½SW¼; W½SE¼; SE¼SE¼; Lots 1 and 4 . 
Section 13: AIL 
Section 14: All. 
Section 15: E½E1h; W½NE'/4; NE¼NW 1/4; NW 1/4SE 1/4; Lot 3. 
Section 16: All. 
Section 17: All. 
Section 18: E½SE¼; SW¼SE¼; E1hW1h. 

See Exhibit A - Continued (Page 2) 
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WC54686 

Exhibit A - Continued (Page 2) 

Located in WHEELER COUNTY, OREGON: 

IN TOWNSHIP 8 SOUTH, RANGE 20 EAST OF IBE WILLAMETTE MERIDIAN: 
Section 19: N½NE¼; SE¼NE¼. 
Section 20: E½NW¼; Lots 1, and 2: W½NE¼. 
Section 21: E½SW¼; W½SE¼; SE¼SE¼; Lot4; NE¼; E½NW¼. 
Section 22: E1h; SE¼SW¼; Lots 1, 2, and 4. 
Section 23: All. 
Section 24: All. 
Section 25: All. 
Section 26: NE¼; NE¼NW¼; NW¼SE¼; E½SE¼. 
Section 27: Lot 1. 
Section 28: N½NE¼; NE¼NW¼; Lot 1. 
Section 29: SE¼NE¼ . 
Section 36: All. 

IN TOWNSHIP 8 SOUTH, RANGE 21 EAST OF THE WILLAMETTE MERIDIAN: 
Section 17: S½N½; S½. 
Section 18: All. 
Section 19: All. 
Section 20: N½; N 1hSW¼. 
Section 21: NE¼NW¼; Lots 1 and 2. 
Section 29: E 1/2W½; Lots 1, 2, 3, and 4. 
Section 30: All. 
Section 31: All. 
Section 32: SE¼SW¼; Lots 1, 2, 3, and 4. 

IN TOWNSHIP 9 SOUTH, RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 
Section l: S½N½. 

TRACT II: 
IN TOWNSHIP 7 SOUTH, RANGE 19 EAST OF THE WILLAMETTE MERIDIAN: 
Section 34: 1bat portion of the ·sE¼SE¼ lying South of the Oregon State 

Highway No. 218. 
Section 35: The E1hSE¼; those parts of the W1hSE¼ and the SW¼SW¼ lying 

South of the Oregon State Highway No. 218. 

IN TOWNSHIP 8 SOUTH, RANGE 19 EAST OF THE WILLAMETTE MERIDIAN: 
Section 1: S1hNW¼, SW¼. 
Section 2: All. 
Section 3: Lot 1, SE¼NE¼, NE¼SE¼. 
Section 11: Lots 1 and 2, E½NW¼, NE¼. 
Section 12: NW¼. · 
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ATTACHMENT B 
WAGNER RANCH LEGAL DESCRIPTION 

Warren Dan Eddleman to The Confederated Tribes of the Warm Springs Reservation 

IN WHEELER COUNTY, OREGON: 

IN TOWNSHIP 8 SOUTH. RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 

Section 23: NE¼NE¼. 

IN TOWNSHIP 8 SOUTH. RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 

Section 26: 
Section 28: 
Section 33: 
Section 34: 
Section 35: 

SE¼SW¼; SW¼SE¼. 
Lot 4; SE¼SW¼. 
Lots 1, 2, 3, and 4; E½W½; SE¼. 
Lots 1, 2, 3, and 4; E½W½; S½NE¼; SE¼. 
Lot 4; E½NW¼; SE¼SW¼; E½. 

IN TOWNSHIP 9 SOUTH. RANGE 19 EAST OF THE WILLAMETTE MERDIAN: 

Section 12: That part of the NW¼SE¼ lying West of the John Day River; that part of the 
SW¼ lying East of the John Day River. 

Section 13: That part lying East of the John Day River. 
Section 24: Those parts of the NE¼NW¼, N½NE¼, SW¼NE¼, and SE¼SE¼ lying East of 

the John Day River. 
Section 25: That part of the NE¼NE¼ lying East of the John Day River. 

IN TOWNSHIP 9 SOUTH, RANGE 20 EAST OF THE WILLAMETTE MERIDIAN: 

Section 1: 
Section 2: 
Section 3: 
Section 4: 
Section 7: 
Section 10: 
Section 11: 
Section 12: 
Section 15: 
Section 16: 
Section 17: 
Section 19: 
Section 29: 

S½. 
All (fractional), EXCEPT Lot 4. 
All (fractional), EXCEPT the SE¼NE¼. 
All (fractional). 
That part of the E½W½ lying East of the John Day River; S½NE¼; SE¼. 
All. 
All. 
All. 
N½. 
All. 
All. 
All (fractional). 
All. 

TOGETHER WITH ASSOCIATED BLM PERMITS. 
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Attachment B to Amended MOA 
8-22-01 
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ATTACHMENT C 

The deed described in Section 6(a) of this Memorandum of Agreement shall include the 

following provision or one substantively equivalent to it: 

The Grantee's acquisition of this real property has been enabled by the United States, 

Bonneville Power Administration (BP A), with the agreement that the Grantee use the 

property for wildlife habitat protection permanently and that title to this property shall 

vest in BPA, upon (1) the determination by BPA that this real property is not being 

managed for wildlife habitat protection, as described in the Amended and Restated Pine 

Creek Ranch Fish and Wildlife Project Memorandum of Agreement on file with the BPA 

Manager, Real Property Services, and (2) BPA's choosing to accept conveyance of the 

property. 

ATTACHMENT C TO AMENDED MOA 
RH 8-22-01 
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ATTACHMENT D 

DEED OF CONSERVATION EASEMENT 
FOR WAGNER RANCH 

THIS GRANT DEED OF CONSERVATION EASEMENT is made this __ day of 
_____ 2001, by the Confederated Tribes of the Wann Springs Reservation of Oregon, 
based in Warm Springs, Oregon ("the Grantor or Tribes"), in favor of the United States of 
America, acting by and through the Department of Energy, Bonneville Power Administration, 
based in Portland, Oregon ("the Grantee or BPA"). 

I. RECITALS 

A. The Grantor is the fee simple owner of the real property ("Wagner Ranch") in 
Wheeler County, Oregon, described in Exhibit A, attached to this deed and incorporated by 
reference. 

B . The Bonneville Power Administration (BP A) is a power-marketing agency within the United 
States Department of Energy. The Pacific Northwest Electric Power Planning and Conservation 
Act, 16 U.S.C. 839b et seq. ("Act") directs BPA to protect, mitigate, and enhance fish and 
wildlife affected by the development and operation of Federal hydroelectric projects of the 
Columbia River and its tributaries, in a manner consistent with the purposes of the Act, the 
program adopted by the Pacific Northwest Electric Power and Conservation Planning Council 
("Council") under subsection 4(h) of the Act, and other environmental laws. BPA has the 
authority pursuant the Northwest Power Act, 16 U.S.C. §§ 839b(h) and 839f(a), the Federal 
Columbia River Transmission System Act, 16 U.S.C. §838i(b), or the Bonneville Project Act, 16 
U.S.C. §§ 832a(e) through(f), to acquire real estate or to assist in the acquisition and transfer of 
real property interests. 

C. The Wagner Ranch is located on the John Day River and provides passage, spawning and 
rearing habitat for anadromous fish species listed under the Endangered Species Act, and is a 
high priority sub basin for fish habitat protection pursuant to the 2000 National Marine Fisheries 
Service Biological Opinion on the Operation of the Federal Columbia River Power System. In 
addition, the Wagner Ranch provides wildlife habitat for species affected by the construction and 
operation of the Federal Columbia River Power System. This Conservation Easement is created 
for the purpose of retaining and protecting the natural values of the Wagner Ranch by protecting 
its natural resources, maintaining or enhancing air or water quality, and preserving its underlying 
archaeological or cultural aspects. 

D. The Tribes and BP A have entered an agreement governing the acquisition and use of the 
Wagner Ranch. The Pine Creek Ranch Wildlife Project Memorandum of Agreement (September 
1999), together with the Amended and Restated Pine Creek Ranch Fish and Wildlife 
Memorandum of Agreement'------- ,2001), (hereinafter "MOA'') is incorporated into 
this agreement and is on file with BP A Manager, Real Property Services, 905 NE 11th Street 
(97232), P.O. Box 3621(97208), Portland, OR. The Tribes intends to convey to BPA the right to 
preserve and protect the attributes of the Wagner Ranch, listed in subsection C above, in 
perpetuity. 

Page 1 of 4 -- DEED OF CONSERVATION EASEMENT 
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II. CONVEYANCE AND CONSIDERATION 

For and in consideration of the funding BPA provided to the Tribes to acquire the 
Wagner Ranch, the Tribes hereby voluntarily grants and conveys to the United States of America 
a conservation easement over the Wagner Ranch in perpetuity. 

Ill. PURPOSE 

It is the purpose of this Conservation Easement to retain the conservation values of the Wagner 
Ranch by protecting its natural resources, maintaining or enhancing air or water quality, and 
preserving its underlying archaeological or cultural aspects in perpetuity, and preventing any use 
of the Ranch that will impair or interfere with the conservation values of the of the Ranch. The 
MOA describes what in this Easement are called the conservation values, which include the 
following: anadromous fish and their habitat, including the riparian and upland habitats that 
affect instream habitat; resident fish and wildlife and their habitats; historical and cultural 
resources; and water quality including temperature, sediment load, and flow levels. The Tribes 
intend that this Easement will confine the use of the Wagner Ranch to such activities as are 
consistent with this purpose. BP A shall have the right, but not the obligation, to enforce any and 
all tenns of this Easement. 

IV. RIGHTS CONVEYED TO GRANTEE 

A. To accomplish the purpose of this Conservation Easement, the Tribes convey the following 
rights to BP A. BP A has the right to: 

• Access the Wagner Ranch at all reasonable times. 

• To inspect the Wagner Ranch to assure compliance with this Conservation Easement. 

• To prevent any activity on the Wagner Ranch inconsistent with this 
Conservation Easement, the MOA, or any property management plan developed and 
adopted by the parties under the MOA, and to require the restoration of areas or features 
of the Ranch that are damaged by any inconsistent use. 

• To ensure the Tribes do not convey the Wagner Ranch without BP A's written consent. 

• To prevent the Tribes from allowing or taking any ground disturbing actions before 
completion of a management plan approved by BPA, or from allowing or taking such 
actions that are not part of the management plan once the plan is developed and 
approved. 

• To prohibit grazing of domestic livestock and feral horses and cattle on Wagner Ranch, 
unless it is done pursuant to the property management plan to manage Wagner Ranch for 
fish and wildlife . 

• 
. Page 2 of 4 -- DEED OF CONSERVATION EASEMENT 
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• To prohibit timber harvesting unless it is done pursuant to the property management plan · 
to improve Wagner Ranch as fish and wildlife habitat, for proper fire or land 
management, or protection of person or property. 

• To prohibit all residential, commercial, or industrial uses of Wagner Ranch, except as 
permitted in the property management plan. 

B. Under the MOA the Tribes are obligated to develop a Property Management Plan for the 
Wagner Ranch, and BP A has the right to approve that plan. Once the plan is completed and 
approved, the parties may record a copy with the Wheeler County Clerk and substitute the 
restrictions in the plan for those in Subsection IV(A) above. 

V. PROHIBITED USES 

The Tribes may not take or allow any activity on or use of the Wagner Ranch inconsistent with 
the purpose of this Conservation Easement or the MOA. The Tribes agree not to engage in or 
permit any such activity or use. 

VI. PERMITTED USES 

The Tribes reserve, for itself and its heirs, successors, and assigns, the right to pursue activities 
on or use of the Wagner Ranch, which are consistent with the purposes of the Conservation 
Easement or the MOA and which are not otherwise prohibited. 

VII. ADMINISTRATIVE MATTERS 

The provisions of the MOA shall govern the administration of this Conservation Easement. 
Such administration provisions include, but are not limited to, notice, dispute resolution, hold 
hannless and indemnification, remedies, and waivers of sovereign immunity. 
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VIII. SIGNATURE AND ACKNOWLEDGMENTS 

To have and to hold the easement herein granted unto BPA and its successors and assigns, 
forever. 

IN WITNESS WHEREOF, the undersigned the Tribes has executed this instrument this 
__ dayof _____ 2001. 

STATE OF OREGON ) 
) ss. 

County of Jefferson ) 

THE CONFEDERATED TRIBES OF WARM 
SPRINGS RESERVATION OF OREGON 

Charles V. Jackson 
Secretary-Treasurer 

The foregoing instrument was acknowledged before me this __ day of ______ 2001, 
by Charles Jackson, Secretary-Treasurer of The Confederated Tribes of The Warm Springs 
Reservation of Oregon, a Federally recognized Indian tribe 

Notary Public for Oregon 
My Commission Expires: _______ _ 
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ATTACHMENT E 

CONTRACT AND GRANT OF EASEMENT 

Transmission Line and Danger Trees 

WITNESSETH: 

That the parties hereto covenant and agree as follows: 

The Grantor, for and in consideration of the provisions contained in the Amended and 
Restated Pine Creek Ranch Fish and Wildlife Project Memorandum of Agreement between the 
Grantor and Grantee herein, dated _________ _;, and the provisions contained in 
this agreement, hereby grants and conveys to the United States of America a perpetual easement 
and right-of-way for electric power transmission purposes in, upon, over, and under the land 
described in Attachment A. The width of each right-of-way shall be based on BPA's Right-of­
Way Width Policy dated July 17, 1991, or the appropriate future amendments to or successor of 
that policy. 

The grant shall include the right to enter and to locate, construct, operate, maintain, 
repair, reconstruct, upgrade, remove and patrol one or more lines of poles· or structures and 
appurtenances thereto, supporting conductors of one or more electric circuits of any voltage and 
any communication lines or equipment and appurtenances thereto, together with the present and 
future right to clear the right-of-way and to keep th.e same clear of all trees, whether natural or 
cultivated, and all structure supported crops, other structures, brush, vegetation, fire and 
electrical hazards~ except non-structure supported agricultural crops less than 10 feet in height. 
All such trees, brush, vegetation, structures, and fire hazards presently on the right-of-way shall 
become the property of the United States on the date of acceptance hereof and may be disposed 
of by the United States in any manner it deems suitable; provided, however, such disposal shall 
not occur upon the real property owned by the Grantor without the Grantor's written permission. 

The Grantor also hereby grants and conveys to the United States the present and future 
right to top, limb, or fell, and to remove, sell, burn, or otherwise dispose of "danger trees" 
located on the Grantor's land adjacent to said right-of-way. A danger tree is any growing or 
dead tree, or snag, whether stable or unstable, which the United States at any time determines 
could within a five-year period fall, bend or swing against the transmission or communications 
lines or equipment or within electrical arcing distance of said lines, or which the United States 
determines could interfere with the construction or maintenance of said lines and equipment. 
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The Grantor covenants to and with the United States and its assigns that the title to all 
brush and timber cut or hereinafter growing within said described easement and also all danger 
trees identified or cut from the Grantor's land adjacent to said described easement is and shall be 
vested in the United States of America and its assigns and that the consideration paid for 
conveying said easement and rights herein described is accepted as full compensation for all 
damages incidental to the exercise of any said rights. At the United States' election title to 
danger trees may revert to the Grantor. 

The rights granted herein are subject to easements of record and mineral rights of third 
parties. 

In addition to the consideration recited herein, the United States shall repair or make 
compensation for damage to agricultural crops, and to United States-permitted fences, irrigation 
and drainage systems within the easement area. The United States shall repair or make 
compensation only for damage caused by the United States and which results from and during 
construction, reconstruction, removal, or maintenance activities within the easement area. 
Payment for such damage shall be made on the basis of a damage estimate approved by the 
United States. 

The United States shall be responsible for any loss, or damage to property, or injury to 
persons resulting from the United States' acts or omissions, only in accordance with the Federal 
Tort Claims Act, 28 U.S.C. §§ 1346, 1402, 2401, 2402, 2411, 2412, 2671 et seq. 

The Grantor agrees to satisfy of record such encumbrances, including taxes and 
assessments, as may be required by the United States and to obtain such curative evidences of 
title as may be requested by the United States. 

The United States shall pay all costs incidental to the preparation and recordation of this 
instrument and for the procurement of a title report. 

The Grantor covenants to and with the United States that the Grantor is lawfully seized 
and possessed of the land aforesaid, with a good and lawful right and power to sell and convey 
the same; that the land is free and clear of encumbrances, except as herein provided; and that the 
Grantor will forever warrant and defend the title to the rights granted herein and the quiet 
possession thereof against the lawful claims and all demands of all persons whomsoever. 

The provisions hereof shall inure to the benefit of and be binding upon the heirs, 
executors, administrators, successors, and assigns of the Grantor and upon the assigns of the 
United States and it agents. 
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ATTACHMENT I' 
TRIBAL RESOLUTION NO. 10076 

WHEREAS, The Northwest Power 
Bonn.evill~ Power Administration (''BPA11 ) 

things, fish & wildlife losses caused 
Columbia River Hydr9electric system; and, 

RESOWTION NO. 10076 

Planning Act requires the 
to mitigate for, among other 
by the construction of the 

WHEREAS, Tha Warm Springs Tribe ("Tribe") desires that all 
such losses be fully mitigated; and, 

WHEREAS, The BPA has developed a program through which Indian 
tribes, states and other federal and private managers may participate 
in fish & wildlife mitigation actions through the acquisition, 
operation and maintenance of individual mitigation projects funded by 
the BPA; and, 

WHEREAS, Jn 1999 the Tribe in conjunction wi th BPA acquired 
the Pine Creek Ranch consisting ot approximately 30,000 acres in the 
John Day River Basin pursuant to the foregoing program; and, 

WHEREAS, The acquisition and operation of the Pine creek 
Ranch was carried out through a Memorandum of Understanding between the 
Tribe and BPA; and, 

WHERE.AS, As a part of the acquisition of the Pine CreeK Ranch. 
the Tribe obtained an option to acquire fro1t1. the Seller an adjoining 
ranch com!nonly referred to as the "Wagner Ranch" compromised of 
approximately 10,000 acres; and, 

WHEREAS, The option agreement with the seller must be 
exercised on or before September 1, 2001; and, 

. WHEREAS, The Tribe and BPA now desire to proceed with the 
acquisition of the Wagner Ranch; and, 

WHEREAS, The T-l!~be and BPA desire to :manage both the Pine 
Creek Ranch and the Wagner Ranch as a single project; and, 

WHEREAS, The Tribe and BPA have negotiated an amendment to 
the original Pine Creek Ranch Memorandum of Agreement to proV'ide for 
the acquisition and operation of the Wagner Ranch, and, 
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RESOLUTION NO.1OO76 
PAGE TWO OF TWO 

WHEREAS, The Tribe now desires to complete the Wagner Ranch 
acquisition; now, therefore 

BE IT RESOLVED, By the (Twenty-Second) Tribal Council of the 
Confederated Tribes of the Warm Springs Reservation of Oregon, pursuant 
to Article V, Section 1 (a) Cd) and (1) of the Tribal Constitution that 
the attached "Amended and Restate Pine Creek Ranch Fish and Wildlife 
Project Memorandum of Agreement" between the Warm Springs Tribe and the 
Bonneville Power Administration attached hereto as Exhibit "A" is 
hereby approved, contingent upon approval by the Bonneville Power 
Administration; and the Secretary-Treasurer of the Tribe is hereby 
authorized to execute the aforementioned Memorandum of Agreement, 
exercise the purchase option for the Wagner Ranch, and execute and 
approve all other documents necessary to complete the acquisition of 
the Wagner Ranch in accordance with this resolution. 

CERTIFICATION 

The undersigned as Secretary-Treasurer of the Confederated Tribes 
of the Warm Springs Reservation of Oregon, hereby certifies that the 
Tribal Council is composed of 11 members of whom 10, constituting a 
quorum, were present at a meeting thereof, duly and regularly called, 
noticed, convened and held this 13th day of August:, 2001; and that _the 
foregoing resolution was passed by the affirmative vote of 9 members, 
the Chairman not voting; and that said resolution has not been 
rescinded or amended in any way. 

NOTED: 

Gerald Henrikson 
Acting Superintendent 

cc: Secretary-Treasurer 
Superintendent 
Administrative Services Center 

27950002 

Char1es V. Jackson 
Secretary-Treasurer 
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THE SECOND AMENDED AND REST A TED PINE CREEK RANCH FISH AND 
WILDLIFE PROJECT 

MEMORANDUM OF AGREEMENT 

This Second Amended and Restated Pine Creek Ranch Wildlife Project Memorandum of 
Agreement ("Agreement") is made by and between THE CONFEDERATED TRIBES OF 
THE WARM SPRINGS RESERVATION OF OREGON ("Tribe") and THE UNITED 
ST ATES OF AMERICA, acting though the Department of Energy, Bonneville Power 
Administration ("Bonneville"). Together the Tribe and Bonneville are the "parties" to this 
Agreement. 

RECITALS 

WHEREAS, the Tribe and Bonneville are parties to the Pine Creek Ranch Wildlife Project 
Memorandum of Agreement dated September 28, 1999 and the Amended and Restated Pine Creek 
Ranch Wildlife Project Memorandum of Agreement dated April 28, 2001 (together the "MOA'') 
and now desire to amend and restate that agreement as set forth herein. 

WHEREAS, The Tribe is a sovereign entity with rights reserved in the Treaty with the 
Tribes of Middle Oregon of June 25, 1855 (12 Stat. 963). These rights include the authority to co­
manage fish and wildlife and their habitats in the area ceded by the Tribe to the United States. 

WHEREAS, Bonneville is a power marketing agency within the United States Department 
of Energy. The Pacific Northwest Electric Power Planning and Conservation Act, P.L. 96-501 
("Act") directs Bonneville to protect, mitigate, and enhance fish and wildlife affected by the 
development and operation of federal hydroelectric projects of the Columbia River and its 
tributaries, in a manner consistent with the purposes of the Act, the fish and wildlife program 
adopted by the Pacific Northwest Electric Power and Conservation Planning Council ("Council") 
under subsection 4(h) of the Act, and other environmental laws. 

WHEREAS, in 1999 Bonneville began funding the Tribe to acquire and manage real 
property near Clarno, Oregon, along the John Day River. The acquisitions became the "Pine 
Creek Conservation Area," or the "Project," which helped Bonneville fulfill its obligations to 
protect fish and wildlife and their habitats affected by the construction, inundation, and operation 
of John Day Dam as required under the Northwest Power Act and to help Bonneville comply 
with its duties under the Endangered Species Act. Over several years Bonneville funded the 
Tribe to make additional acquisitions, and these parcels were combined with the Project, which 
is now managed by the Tribe under Bonneville project #1998-022-00. To ensure the properties 
acquired under the Project continued to be managed to protect fish and wildlfie and their 
habitats, the Tribe granted to the United States, by and through Bonneville, multiple conservation 
easements or other deed restrictions. These conservations easements and deed restrictions will be 
consolidated into one single conservation easement, the 2021 Pine Creek Restated and Amended 
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Conservation Easement, as part of the land exchange defined below. 

WHEREAS, Congress included provisions in the Omnibus Public Land Management Act 
of 2009, P.L. 111-11, sections 1751-55, for the United States, acting by and through the 
Department of Interior, Bureau of Land Management ("BLM"), to establish the Spring Basin 
Wilderness near Clarno, Oregon. The BLM has custody and control over certain real property 
inholdings surrounded by the Project. The Tribe has fee title to real property within the boundaries 
of the Spring Basin Wilderness, and the BLM has fee title real property adjacent to the Project. 
The 2009 Omnibus Lands Act authorizes the BLM to "exchange" real property with the Tribe to 
consolidate each entity ' s respective holdings. 

WHEREAS, Bonneville funding under this Agreement has been and will be provided in a 
manner consistent with section 4(h)(10)(A) of the Act. 

WHEREAS, The parties are therefore amending and restating The Pine Creek Ranch 
Wildlife Project Memorandum of Agreement (September 1999), together with the Amended and 
Restated Pine Creek Ranch Memorandum of Agreement (April 28, 2001) to facilitate the land 
exchange and consolidate the land rights and management of the Project. The Tribe has and will 
continue to dedicate the Project to wildlife habitat protection permanently and will manage it 
according to the terms of this Agreement, one consolidated conservation easement (the "2021 
Amended and Restated Pine Creek Conservation Area Conservation Easement" or 
"Conservation Easement") and the Tribe ' s site-specific Pine Creek Conservation Area 
Management Plan ("Management Plan"). 

WHEREAS, capitalized terms not defined herein shell have the meaning as defined in the 
conservation easement. 

AGREEMENT 

1. BONNEVILLE OBLIGATIONS 

(a) In consideration of the promises and covenants made and set out herein, Bonneville 
shall make a monetary transfer into escrow on behalf of the Tribe not to exceed $217,200.00 for 
an equalization payment for the land exchange. The BLM property was determined to have a 
higher value than the Tribal property and this payment shall equalize the land values. The Tribe 
shall provide Bonneville escrow information ten (10) business days prior to the planned closing of 
the exchanged properties . Bonneville shall then provide its escrow instructions promptly to the 
closing agent. 

(b) Bonneville shall continue to provide a reasonable amount of funds for operation and 
maintenance of the Project to help the Tribe ensure the habitat's natural characteristics and 
conservation values are developed and, if feasible, self-sustaining. The parties expect those 
amounts to include allowances for items and activities necessary for Project management. 
Representative operation and maintenance activities include, but are not limited to, the 
following: 
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• Write, maintain, and append, as needed, a land management plan as approved by 
Bonneville; 

• Maintain and defend boundaries and other legal property interests; 
• Monitor and address surrounding land uses or activities that could adversely 

affect conservation values; 
• Maintain Pine Creek Conservation Area files , including photos, maps, tax and 

ownership information; 
• Update site management plans; 
• Maintain property equipment, buildings, public toilets, corrals, roads, bridges, 

trails, gates, fences, locks, and signage; 
• Prevent unauthorized public or livestock trespass or user impacts; 
• Provide managed public use, including facilities at camps, outreach information 

on the property, and a permit and reservation system for access, hunting and 
camping 

• Prevent encroachment and mitigate risk of catastrophic wildfire; 
• Suppress wildfires that could damage neighboring properties or tribal facilities ; 
• Inventory, map, and evaluate wildlife and habitat conditions; 
• Provide outreach to neighbors, stakeholders, local governments, and volunteers; 
• Detect, map, and treat invasive species; 
• Plan, conduct, and monitor effects from prescribed fire ; 
• Manage vegetation around facilities and Exclusion Zones through mowing and 

other activities; 
• Prepare monitoring, management, and annual reports; 
• Participate in watershed resource management groups, advisory committees, and 

activities with various partners, agencies, and concerned stakeholders which could 
affect the Project; 

• Patrol and monitor activities on the Project including hiking, camping, 
educational and research programs, volunteer programs, and hunting and fishing 
activities; 

• Plan, develop, implement, and assess natural resource maintenance and 
improvement projects for agencies, NGO's, educational and volunteer groups; 

• Train key personnel and leadership to conduct successful ecological projects for 
Project management objectives. 

All operations and maintenance funding will be subject to negotiation and where appropriate 
consider the views of the Council, its assigns or successors, and are subject to available funds. 

( c) Where this Agreement grants Bonneville approval authority (i.e. ensure 
amendments to the Management Plan comply with the terms of this Agreement and the 
Conservation Easement), then unless provided otherwise, Bonneville shall complete its review and 
announce its decision within a reasonable time, typically within 180 days. 
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2. PROJECT FUND 

(a) The monies provided pursuant to Section I above, any interest earned from them, 
and net income earned from the Project shall constitute the Pine Creek Ranch Mitigation Fund 
("Fund"). The Tribe may use the Fund to fulfill its obligations under this Agreement and any 
subsequent Cooperative Agreement executed by the pai1ies for Bonneville project # 1998-022-00 
"Pine Creek Conservation Area." The Tribe shall maintain the Fund in a discreet account similar 
to other accounts managed by the Tribe. The Tribe shall maintain accounting for the Fund 
sufficient to allow tracking of all income and expenditures for the Fund in accordance with 
generally accepted accounting principles. 

(b) In addition to monies provided pursuant to section 1 above, the Tribe may use net 
revenue received from managing the Project, including but not limited to conservation reserve 
program payments or other similar payments, to pay costs associated with managing the Project 
or to implement the Management Plan. Such revenues generated that are in excess of amounts 
needed to pay property taxes may be subtracted from annual operation and maintenance funds that 
would otherwise have been provided by Bonneville, unless otherwise agreed by the parties. 

(c) In the event the Tribe determines that the operation and maintenance funds 
provided by Bonneville are or may become inadequate to fulfill the Tribe ' s obligations under this 
Agreement including the Conservation Easement, the Tribe may provide Bonneville with written 
notice of its determination, and Bonneville agrees to participate within sixty (60) days of the receipt 
of the notice in a government-to-government consultation with the Tribe regarding funding levels, 
conservation burdens related to the ongoing management of the Protected Property, the Tribe's 
support for Bonneville mitigation credits, and potential disposition by the Tribe of the Protected 
Property, among other matters. 

3. MANAGEMENT PLAN 

(a) The Tribe will update and amend the Management Plan to include the post-
exchange properties. After signing this Agreement, the Tribe shall within eighteen (18) months 
submit to Bonneville for its review and formal acknowledgement proposed amendments to the 
Management Plan for the Project. BPA shall review the proposed updates and amendments to the 
Management Plan and provide its written concurrence of consistency of the Management Plan 
with the Pine Creek Conservation Easement prior to Grantor implementing any amendment of the 
Management Plan. Once it is completed by the Tribe and approved by Bonneville, the amended 
Management Plan shall be incorporated into and made a part of this Agreement. The Management 
Plan will continue to focus on habitat management designed to promote and maintain native habitat 
that is naturally self-sustaining. 

(b) The Management Plan shall integrate management planning for historic and 
cultural resources, as applicable, as defined by the National Historic Preservation Act, with the 
fish and wildlife management practices as a means of avoiding impacts to cultural and historic 
resources . The Tribe will also avoid sensitive sites if at all possible in implementing habitat 
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improvement actions. Ground-disturbing activities may only occur if they have been included in 
the Management Plan or covered by a separate land use agreement with Bonneville. 

(c) The Tribe shall assist Bonneville in complying with the National Environmental 
Policy Act ("NEPA") and other applicable laws, as provided in an annual Cooperative Agreement 
for Bonneville project # 1998-022-00 "Pine Creek Conservation Area", for operation and 
maintenance or habitat improvement actions that require federal environmental compliance. 

(d) The Tribe will continue to have all management and operation control of the Project 
and will therefore be responsible for all incidents of ownership of the Project. Provided Bonneville 
retains liability for its actions as provided for under the Federal Torts Claims Act, the Tribe shall 
hold harmless and indemnify Bonneville from any liability from any incident of ownership that 
may arise in the implementation of the Management Plan. Such incidents of ownership include, 
but are not limited to, taxes; hazardous waste, and noxious or invasive weed response; cultural 
resource mitigation; and tort liability. Should a catastrophic event, a "force majeure," such as a 
wildfire, destroy or diminish the fish and wildlife habitat, the Tribe shall have no obligation to 
reproduce the pre-existing wildlife values any faster than natural regeneration reproduces them 
and Bonneville shall have no obligation to provide additional funding to the Tribe to address the 
effects of such catastrophic events. 

(e) The Tribe will ensure the Project is permanently protected and managed for fish 
and wildlife on behalf of Bonneville, preventing any and all uses of the Project that are inconsistent 
with this Agreement, the Conservation Easement, the Act, and the Management Plan and its 
amendments. Prohibited uses of the property acquired, improved, or managed under this 
Agreement are enumerated in the Conservation Easement, executed and recorded simultaneously 
with the exchange. 

4. BONNEVILLE CREDIT. 

a) In the MOA, the Tribe supported Bonneville's claim of protection, mitigation, and 
enhancement credit in the form of Habitat Units. The parties now lack the capacity to produce 
reliable, accurate, habitat evaluations using Habitat Units or to update or review past habitat 
evaluations that used Habitat Units. Consequently, notwithstanding anything to the contrary in 
the MOA, the parties will no longer require a wildlife habitat inventory that utilizes the Habitat 
Evaluation Procedure methodology nor track mitigation accomplishments and obligations in 
terms of Habitat Units. Instead, the parties agree to use acres as the crediting metrics for the 
Project. 

b) The Tribe will support Bonneville taking credit for the Project against its fish and 
wildlife protection, mitigation, and enhancement obligations under the Act and the Endangered 
Species Act, 16 U.S.C. section 1531 et seq. , ("ESA"), provided Bonneville is not in default of 
any obligation under this Agreement, including but not limited to Section l(b) of the Agreement. 
Bonneville may credit the 34,012 acres of habitat in a method legally permissible against its 
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responsibility to mitigate for the development of any of the lower four Columbia River dams : 
Bonneville, The Dalles, John Day, or McNary. 

c) The Tribe agrees that Bonneville's expenditure of money is consistent with 
sections 4(h) and 10( e) of the Act. The Tribe shall support Bonneville obtaining full credit for its 
expenditures with respect to protecting and managing existing habitat on the Project and for 
habitat improvements when implemented on the Project, so long as Bonneville complies with the 
terms of this Agreement, including but not limited to Bonneville' s obligations as provided in 
Section 1 (b ). 

5. TRIBAL POWER OF TERMINATION 

a) If the Tribe determines that the operation and maintenance funds provided by 
Bonneville are inadequate to fulfill the Tribe's obligations under this Agreement including the 
Conservation Easement, the Tribe may provide Bonneville with written notice that the funds are 
inadequate and then take action in the order as provided below. 

1. First, the Tribe may transfer the Project to Bonneville, upon receipt of Bonneville 
approval and acceptance; transfer shall be done by deeds recorded in the Wheeler 
and Wasco counties, Oregon. Bonneville shall assume full responsibility for 
managing the Project for the permanent protection of fish and wildlife habitats; or 

11. Second, if Bonneville does not accept the Project, the Tribe may transfer the Project 
to a federal or state land management agency ("agencies"), upon receipt of the 
relevant agency' s approval and acceptance. Transfer shall be done by deeds 
recorded in the Wheeler and Wasco counties, Oregon. 

u1. Third, if neither BPA nor the agencies accept the Project, the Tribe may promptly 
sell or transfer the Project to any third party at fair market value and remit to 
Bonneville the received value, if any, less the Tribe's costs of the sale. 

1v. After exercising either alternative (i), (ii) or (iii) above, the Tribe shall immediately 
transfer the proceeds for the disposal of the Project and the balance of the Fund to 
Bonneville. The Fund may not be used to prepare the Project, if any, for sale or 
transfer under this provision without Bonneville ' s written approval. 

v. In the event either alternative (i) or (ii) above is exercised and after the Tribe has 
transferred the proceeds as required by (iii) above, this Agreement shall terminate 
and be of no further force and effect. 

b) The parties agree that the Tribe may farm, rent, or dispose of the "Mint Farm" 
parcel, a small approximately 2.62 acre parcel on the west side of the John Day River in Wasco 
County, Government Lot 8 Section 3, Township 8 South, Range 19 East, as shown on Attachment 
A. Net proceeds shall be deposited into the Fund described in Section 2 above and used as provided 
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in that section. The disposition of the Mint Farm shall not affect Bonneville's mitigation credit 
under this Agreement. 

6. FORCE MAJE URE. Neither party shall be liable to the other or deemed in default 
under this Agreement if and to the extent that the party 's performance of the Agreement is 
prevented by reason of "force majeure" as such is defined in the Conservation Easement. 

7. PROTECTION OF TRIBAL RIGHTS. Fishing, hunting, gathering and Tribal 
cultural and religious activities on the Project according to Tribal custom and law are not 
prohibited by this Agreement. Tribal members shall be subject to tribal regulation of wildlife 
harvest. All others will be subject to applicable state and federal regulations. 

8. PUBLIC ACCESS. The public shall have reasonable access to the Project. The 
Tribe may regulate access, provided that access and transportation regulations shall apply equally 
to tribal members and non-tribal members. The Tribe will not provide public access or use that 
will result in adverse impacts to fish and wildlife, the reduction of fish and wildlife habitat, or the 
destruction of other natural resource values for which the Project is managed. Nothing in this 
Agreement limits the authority or ability of the Tribe to manage the Project for public safety and 
wildlife habitat conservation, or to preserve and protect cultural, historic, and religious sites, and 
to carry out and protect the federally guaranteed rights of the Tribe and its members. Nothing in 
this Agreement limits or diminishes any treaty retained right or privilege of the Tribe or its 
members afforded under federal law as a result of the status of the Tribe or Tribal members, 
provided that treaty reserved rights will be exercised consistent with this Agreement. 

9. LIMITATION OF CREDIT. The credit Bonneville obtains for the consideration 
paid to provide and maintain the Project as fish and wildlife habitat as required and provided in 
this Agreement shall not be affected or diminished by reason of force majeure or as a result of the 
failure of the Tribe to carry out its obligations to maintain the properties as provided in this 
Agreement. 

10. BINDING EFFECT. This Agreement shall be binding on the parties and their 
assigns and successors. Either party shall have the right to enforce the terms of this Agreement as 
provided herein. 

11. DISPUTE RESOLUTION. Bonneville and the Tribe agree to submit in good 
faith any disputes regarding the implementation of this Agreement or the management of the 
Project to non-binding mediation. This provision shall be triggered when one party makes a 
written request for the other party to join in mediation. Within thirty (30) days of this provision 
being triggered , the parties shall select a mediator, or if they are unable to select a mediator, each 
party shall select a mediator and the two selected will choose a third mediator who shall be the 
sole mediator. The parties shall use their best efforts to resolve the dispute in mediation. After a 
dispute has been in mediation for at least sixty (60) days and there have been at least two mediation 
sessions, either party may initiate legal action to resolve the dispute. Except as provided in this 
part, pending completion of mediation no party shall initiate any legal proceeding except in aid of 
mediation. 
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12. EFFECTIVE DA TE. The original Pine Creek Agreement was effective on 
September 28, 1999. This Agreement shall be effective when signed by the Authorized 
Representative of the Tribal Council pursuant to Tribal Resolution No. 12,291 (Attachment B), 
Bonneville 's Manager Real Property Services and Bonneville's Group Vice President of the Office 
of Environment, Fish and Wildlife. 

13. TERMINATION. If a court of competent jurisdiction finds that the parties or 
either of them were not authorized to perform any obligation under this Agreement, this Agreement 
shall terminate, and the parties will have no further obligations to each other under this Agreement. 
Upon such termination and upon Bonneville's request and approval, the Tribe shall transfer title to 
real property acquired pursuant to Section 3 to Bonneville, convey to Bonneville any and all 
personal property acquired with funding provided by Bonneville, and deliver the balance of the 
Fund to Bonneville. Unless otherwise agreed by the parties, the parties shall use their best efforts 
to enter into a new and binding agreement that accomplishes the intent of this Agreement. Either 
party may invoke the dispute resolution provisions of this Agreement to facilitate the negotiation 
of a new agreement. 

14. MODIFICATION. The parties by mutual agreement may modify the terms of 
this Agreement. Modifications may not conflict with the terms of the Conservation Easement, and 
any such modification shall be in writing signed by both parties. 

15. APPLICABLE LAW. All activities unde1taken pursuant to this Agreement must 
be in compliance with all applicable state and federal laws and regulations. Federal law shall 
govern the implementation of this Agreement and any action, whether mediated or litigated, 
brought or enforced. 

16. SOVEREIGN IMMUNITY. THIS W AIYER OF SOVEREIGN IMMUNITY 
OF THE TRIBES FROM SUIT OR ACTION IS ADOPTED PURSUANT TO THE TERMS OF 
WARM SPRINGS TRIBAL CODE CHAPTER 30 AND SHALL BE STRICTLY CONSTRUED 
AND LIMITED TO ITS SPECIFIC TERMS AND THE SPECIFIC W Al VER GRANTED. The 
Tribe grants a limited waiver of its sovereign immunity for Bonneville or its successors but no 
other person or entity if Bonneville alleges a breach of an obligation or duty by the Tribe under 
this Agreement and seeks to bring the Tribe into compliance with this Agreement or seeks payment 
of a monetary obligation arising from noncompliance~ provided, any payments from the Tribe shall 
be payable only from monies, assets, or properties derived from the benefits of this Agreement and 
all other monies, assets or properties of the Tribe being unavailable to satisfy a judgment. The 
waivers of sovereign immunity by the United States bind Bonneville and can be found generally 
in the statutes establishing the jurisdiction of the United States District Courts, 28 U.S.C. § 1346, 
the Court of Claims, 28 U.S.C. § 1491 , and the Federal Torts Claims Act, 28 U.S.C. §§ 1346, 1402, 
2401, 2402, 2411, 2412, 2671 et seq. 

16. ATTORNEY FEES. In the event of litigation involving this Agreement each party 
shall bear its own costs and attorney fees, including those incurred on appeal. 
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17. WAIVER. The failure of any party to require strict performance of any term of 
this Agreement or a party's waiver of performance shall not be a waiver of any future performance 
or of a party's right to require strict performance in the future. 

18. ASSIGNMENT. The Tribe may not assign or transfer its rights or delegate its 
responsibilities under this Agreement without written approval from Bonneville, which approval 
shall not be unreasonably withheld. 

19. IN LIEU FUNDING. Tribe may use the Fund only for acqms1ttons and 
improvements that are in addition to, not in lieu of, other expenditures it is required to make under 
other agreements or provisions of law. Tribe will pay, from a source other than Bonneville, 
payments in lieu of taxes, county weed assessments and minimum noxious or invasive weed 
control costs as required by state law for the Project. 

20. NOTICE. Any notice permitted or required by this Agreement shall be in 
writing, delivered personally to the persons listed below, or shall be deemed given five (5) days 
after deposit in the United States mail, certified and postage prepaid, return receipt requested and 
addressed as follows, or at such other address as any party may from time to time specify to the 
other party in writing. Notices may be delivered by facsimile or other electronic means, 
provided that they are also delivered personally or by certified mail. 

21. COUNTERPARTS. This Agreement may be signed in counterparts, each of 
which shall be deemed an original, but which together shall constitute one and the same 
document. Any signature page of any such counterpart, or any facsimile thereof, may be 
attached or appended to any other counterpart to complete a fully extended counterpart of this 
Agreement, and any facsimile transmission of any party's signature to any counterpart shall be 
deemed an original and shall bind such party. 

22. 1999 AND 2001 MOA PROVISIONS. This Second Amended and Restated 
Pine Creek Conservation Area Agreement replaces the MOA and any prior amendments to it in 
its entirety. 

23. NOTICES 

a) Notices to the Tribe should be sent to: 

Secretary-Treasurer, Tribal Council 
Confederated Tribes of the Warm Springs Reservation 
P.O. Box 1168 
Warm Springs, OR 97761 

AND 

General Manager, Branch of Natural Resources 
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Confederated Tribes of the Warm Springs Reservation of Oregon 
P.O. Box C 
Warm Springs, OR 97761 

b) Notices to Bonneville should be sent to: 

Pine Creek Conservation Area COTR- ECW-4 
Bonneville Power Administration 
P.O. Box 3621 
Portland, OR 97208 

AND 

Real Property Specialist- TERR-3 
BPA Tract ID: PINC-WL-3 
Bonneville Power Administration 
P.O. Box 3621 
Portland, OR 97208 
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IN WITNESS WHEREOF, each of the parties hereto has executed this Amended and 
Restated Pine Creek Ranch Wildlife Project Memorandum of Agreement. 

BONNEVILLE POWER ADMINISTRATION 

By: ___________ Date: _ ______ _ 

Scott G. Armentrout 
Group Vice President 
Environment, Fish and Wildlife 

By: Date: ----------- --------

Matthew Kirkland 
Manager, Real Property Services 

CONFEDERATED TRIBES OF THE WARM SPRINGS INDIAN RESERVATION OF 
OREGON 

By: 

(b)(6) 

---- Date: - ~-+--1 ?iJ_{_J()._~(_ 
Michele Stacona, 
Secretary-Treasurer, CTWS Tribal Council 
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ATTACHMENT B: TRIBAL RESOLUTION 

RESOLUTION NO, 12,291 

WHERE.AS, P1;.rsuant t o Tribal Co\inci Reso l 't: t:i o n nu nber 
1 ,298, the Tri b a oun il esoJved Lo a t horize a team 

cons is : ng of hes c-eea~y-Treas urer / CEO, manager o f the branch 
of Na tura l Resources, and the Tribal 11.ttorne ys to take s teps 
n ecessa.ry to imp lement an exchan ge of l and ( '' Len F> c ha 9 _" ) i 
t he John Day River Ba. !> i n be ween -h e Confederated Tribes of the 
\•/a r m "'pr i .<:,s RP ::: ,-,,: ,· - io n o i 0 :. 1:: , u n i ·•=rib-,," \ and Bur e au of Land 
M,:;na~ _ne ;1 : ( " ' LI-'.") , .:.,cl u 1 .q by exe c • .in<; ar: t 
Initiate W- th t he BL!~ ; and, 

WHEREAS, The Tribe a n d BwM e . ... ered ~ _t.o a B1.nd i. g ... and 
Exchange Agr<"=ement dated e"-[ect;.ve J ar:uary ::? , 20 16 ( the 
"i g -= nic 1.'.. " ) , whi ch Agreement tfcct: ted the l and excha ngE: and 
a copy o= v::,j c:--: is at.cached as Exhi.b_. "A" i ct. d# 

WHEREAS, I t ,i o a concii r.ion of he Agr em m: - hat. Lhe 
Tribe convey a cce[> .ab] i Ll o f Lhe real prope.rty t r- at it. ic. 

WHEREAS , 'I'hc Tribe ha.s e ngaged Ar.ie r i Tit e to ·--Ovid a 
ti t l e insur:-ance polic/ witn r espec. o th Tr · baJ P::.-opei-ty, and 
A dTj t l is .r equj i- j , t h a L the Trii.:: e provide c:1 limited waiver 
of sovereign mmun · ty a"" a conc.it i c n or ::. he iss a nce o f a ti t. e 
i nsurance polic y; a ~d , 

WHEREAS, 'l'Me Tr::.ba un :..1 ha . c on c J uded tl:at 
provid i ng a 1 j n i :: ed ,d v -~ of save e i gn immunity i._ f a -.;or of t. e 
cjt} omp ar_y ( " C:.: :,,: :-iy" ;• re - ::cd t any dispu -es or l aKsu t s 
bet,1een the Tr ibe and he Company a :-i sj :1g from t1 i it l e 
insuranc e policy L- tied by Co 11_ an)-' , i n s tbs ant .1. a ly similar 
fo r m as the G i : d,: t.,~ : a :: :: x !: 1 -.j :. "B" : " L1 rn i _ed ;,' vc ::- " ) , :. s 
necess ary to c o nvey i:.CCeptab e t;_ t le of the Tr j bal P1:operty to 
t he BL~; now, ::he ref re . 

BE IT RESOLVED , By Lh (27~t.) L 1ba l ouncil of the 
Co.:fed 1- · ed Tr ibes o f t r1e ;,;arm pr.:. ng• Reserv t 1on of Oregon, 
pursuant to Ar c: _c l e V, Section 1 {a ) , l e ) , ~J and ( u j - the 
Triba l Cor.s t itution !ld B:,r-La ws a n ·. Wa r m Spr · ng~ Tribal Code 
Chapt r O, that t he Ja nd Exchange a t.tha n.zed b y Tribal Council 
Re s o _ c2L.:. cn 1.1 , 2:1 il nd Tr i : ' ::; •:: :.: 1?c-..:~i n anci p e r f ormance of t he 
Agreement and ;:my o::: .e~: ag reements or documei Ls · .n furtl e r ance 
of the L and E>:change aL l1en::by <1pproved and ratified, and t he 
Tribal Cou nc'J :.air, Vice Chair o r Secretary - T:-ea s urer/ CEO 
1"Au l o-i z,,. :: ;ep1 se: :~ a:.. i ves" 1 are hereby authorized to t ak e er 
cause to be taken a l l other a c ts on beha _ f o f t he Tribe that the 
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A. ·Lhor 1:.ced 
e:.;irablc 

perf o:rn a.t:ce 

Represe!:t:at:_ ·,e 
t o e t re::c ate 

ot : he J..gre"'" .e 
l ayi .. g t;U C!: xp 1, :, -s nd 
pers~ d ms r asonab- / .ecessary; 

BE IT FOR'rHER RESOLVED , 

Resolution No.12,291 
Page 2 of 2 

e ·oonabl', , ecessar:, or 
r. ~ T :- "1 ,f- I • 

O l t 

y t::e '.'l"i bo 

l mi la 
., h 

i o n by 
such 

o uncil ch<l.t any 
o: t_e Aut.1or1.zec .epresentat i·.r s are l e.teby d 
behalf o f t. _ T nL ·. i- o sign and exe ute a oc.:um n ~ 
- lili L .d ·,\' i.l · v ; r. favor of ompai y i 1 c lb"t ntially 
ar; t.hc a tached :. .,:,1 · . . _: " 3" . 

i i. zed, o n 
·:1ran t:..ng the 
r.imila.r for:r. 

Th - unde~si gned, 
Confeder ate · Trib s o f 
hereb. ha 

CERTIFICAT ION 

s SP. ! a ·y - T::· .SUl'el / CE J C 

r.11 :,; -• ll Springs Reser ·acion o f 
the ri..,al Council ,., com c,.ed 

h 
oi· 0 

o f 11 
o · 8 co:1.s titu ti:19 : resent at a 

m e f, ' 1 , n i • g u 1· l v .1 ·ed, co . ,ened 
~- ~h dc1y f F •b uar:1, and ~h f o rego" .. g 

resolu ::::on ·~,ac p •·::; · by t.h e affirma .1.ve vote o ·7 mcm...,er..,, t::c 
Chairman ot ·o : :.ng ; an t .. a _ . ., d r es lutj n h ~s r~ L beer 
1-esci d d or n:e d ed i. n a y , ·a /. 

NOTED: 

Fl9y, 
Ac~ ng BIA Superintendent 

A .• 1..ach n . . t.s: 

C ary-T~ A u r r / CEC 
Sti_. -i n n le. l 

(b )(6) 

Michele Stacona 
Secretary-Treasurer/CEO 

Adminiscra:ive s r ·ccr Cc n e r 
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Exhibit A 

UNfTED STATES DEPARTMENT OF THE lNT ERIOR 
Bureau of Land Management 

Prineville District Office 
3050 NE Third Street 

Prineville, Oregon 97754 

BIND INC LA ND EXCHANGE AGREEMENT 

CONFEDERATED TRl14ES OF WARM SPRINGS 
RESERVATION OF OREGON 

OR-65926 

TIDS LAND EXCHANGE AGRE EMENT i!> made th.is .A I_ dDy of .J..,...,._)" ~ 
pursuan( 10 Publit: Law I l I• l I, t.he Omnibus Public Lru1d Mun.ngemcnt !\ct 0(2009 (lhc Act), 

Section 206 of the Federal Lo.nd Policy and Mnnagcmcnt Act of 1976 (43 ·.s.c. 1716), und I.he 
(<:guja.tions t 43 CFR 220 l.7-2 . between the United States of l\.m ri~, oc-ting i.hrough the: 
authoriz.ed officer of the Burr!au f Land Munngemcn1. hereinafter stJlcd the BLM, and tb 
Contcdernted Tribes of Warm Springs Reservation of Oregon (CTWSRO). hereinafter called t~ 

Non~Fedcral Party. 

In considerntion or the muni!.1.1 agr~ements contained herein. the parties agree a.1; follows: 

l. The Non-Fcderl.l Party wi.lJ convey to the United Srntes of America. by general wamuity 
deed fre~ of ien or encumbrance, excepl as otherwise provided herein the r~I pwperty 
and all intcrc!>t lher-.;in. a.s de cribcd in Exhihi t A 11 1.1chcd hereto nr.d mad(• n part hereof. 
The value of these bnds is $6t;5,4QO. 

2. 1n exchange, tfic United Stntcs of Amcri<.:a agrees to onvcy to the t-:oo-FcderaJ Porty, b, 
pHl~nt issued by the Deparuncnt of the ln crior, thl! real property and 1JI interest lhcrcin 
as des~ribl!d i..n E.'lhibit B arm hed bt:rct and made u pan hereof. The vruue of thc~.e 
lands is $872,600. 

3. To avoid a projccHclnted influent.:, in tJ1 e upprais . the "Seep of Project Rule" llS 

outl ined in the "Yellow Hook·' has been uppf cd to the Federal and non-FedcraJ 
Wlldcrness Areas and Conservation Areas. 

As defined on page 86 of Section 0- 7 of the Un.i fom1 Appraisal Stand~ds for Federal 
Land Acqu i~itions (IJASFLA): .. lt is impo~1nt, however. for the 11pproiser tu m;ogn i:,.e 

tJ1at the uppru.iscr must t.lli lizc the surnc method of valu.ition Jt.1r both the Federnl and nun­
"Fedcna.l lan<l~ in the exchan~c.'' 
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H)l)Otheticaf ~~ondjtjpn rHCl l: Tbe L!.pprais.al analysis for thi. c: change should 
disreg.ird the Federal and noo•Fe<lcral re lated projec\ arcu (Wild~me.s5, (A)nSCNatjon, 

etc.). (S« U SFLA Se~tion B-IO; Pages 45-47 - .Enhancement or Diminution in Value 
Due ro the Project. ) 

4. The BLM \.,,ill convey the Federal lands with n ~trictivc e,overuu,t in the co11veyanc.e 
doc em to cnsw-c me long-term prtsm•ation of tbt property's l:ustonc sigu.ifkMce, in 
accordanc.t-with 36 CFR 800.5 (a) (2) (vii . 

5. In .ipplying H\:pothetjcaj Condj1jon CHO I nod the "Scope M Pmj ct Rule," the 
va.luation did not con.sider the protective covenant affectina certain Federal exchange. 
lands. 

6. lhc BLM an the CTW~RO dev loped ·row instructions (artacbcd as Exhibit C) to 
ttansftr title to the non-F~de1'3l nd Federal lands in a single tttin.s.action through escrow. 

7. The values identified above Will remain fLxl!d until conswnm ion of the land ex.change. 

8. To equaliz.c th value of th~ lwids involvod in the cxc.han~e. \he CTWSRO will deposit 
.$2 '17,200 into S(.'TO\ and release it to the ELM upou coo,summ.ation of the exchange. 
This cash etlu.alization payment ill within the regu atory parameters of 25 pcrc~t of the 
value of tht: Fcde.rllJ llmd. 

9. The parties ~ec that the_ on-Federal Parry w:11 be re~ponsiblc. if necessary, for 
remov:ll. indernnificntio.n, or other remcd.ill.l l'ICtions concemiog any 11.8U1Idou. sub-.stru1~ 
found on the non-Federal land. 

Condition 

11u.s Ag:n:.cment is leg,ally binding on both the err-Federal Party and the BLM ubj ·t to t.he 
tcmls end con.ditiDns herein idcntifioo Md provided: 

1. The CTW RO can coovey acceptable title to the Unired StJi s of America. 
2. No lo. ~ or dr.mage- occursi to either property &om any c;ws . 
J. The ~rtie$ do no, fwd or disclose qoy ba.l.ardow. substances on th Federal or non• 

Federal land prior lo conveyance. 
4. The Deciding Office uphol d.,~ the dC(:is ion to approv~ the exd1a.age in the event or a 

pro~st or appeal. 
5. The parties do no· agree through mutual consent to tc-rminate 1hjs greemcnt. 
6. Coogrc sional o · ght raises no obj~oo.s. 
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Failure to Perform 

.In L11c: event of fai ur to perform or ompJ_ w 'tlt ren11 ·ct forth in this Agreement. the non-
complying party will c li~bl r all c;Q:, l · b me by r.hc <' her Pllli)' ns f !lc,w:,: NONE 

Duration of Agreement 

This agre mcnt is binding for 12 month. after ccution or uolil 12 mon th. i ftcr rhc r~· luti :m ~1f 
any U°'Jrd-party protests appeal~. :i.nd !itig:it · n. whichever is greater. 

EtfJCutioll 

IN W!TN f:SS \VHER EO , he parties heretr) hnv ' si6'ned their I m e!- . 

Conf ewted T1 'bes of the Wrum 
'pring.s R t'TV81i n 1f Oreg n 

P.O. BO)l C 

U.S. Dep;irtrn 111 ofttr lnterit..,! 
Du..rc11\J of La:,d Mnn gcn1~nt 

Date 

P.O. Box 2Y65Punliim.l, Oreg, n 97208 

cti.ng St tc Dire ·tor 
Orcgoru'Wo.s, ington 
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Failure to P.:rfurm 

In the .:vent offo.ilurc to J)U'rform or i;ornply with terms set forth i11 lhis Agrc-cmcnt, the uon• 
~rnplying pnrty will be iJlbk for all costs borne b.>- tiie other party os follows: NONE 

Duration of Arreemcnt 

This agreement is bi.oding for J 2 months o.fter ex cufon or until 12 months after the resolution of 
any third-party protests. appeals. and litigntion. whichever is grea1er. 

EJt(:UtJ<>D 

LN WITN · 'S WHEREOF, the po.rtics here-to have signed their names. 

Confederated Tribc:s of th~ WClJ1ll 

Springs Rescrv tion of Oregon 
P.O. BoxC 
W.,-m Springs. Oregon 9776 l 

..(J-'_I-Q_ 

U.S. Department oflh interior 
Bureau of Land Management 

Dute 

P.O. Box 296SPortlund. 0 on 97208 

DIC 

DEC 14 2015 

~ 
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F~\'..HIBITA 
LDR CERTU-TED LEGAL DESCR(PT IONS 

OF TH£ 0 -FEDERAL LA l'fDS 

T. 8 S .. It 191:., W.~1 . 
Section 2. lot 7 : . . . . ......... , . .. ...... . . . . . . ... . ... . ......... . .. . ....... .. . ... .. . .. , . .. .. . ... ~2 .2J crcs• 
Section l, :-;E'/4, E' NW'/4 , L11 I. Lot.; ..... ... ..... .. ..... .. ...... .... ........ ...... .. .. 302.49 ru.:rcs• 
Section 12, N½NE¼, NW¼; .. .. ......... .. .. ..... ....... .... .. .. .... . . .. .. ... ... .. .. .... 140.00 lll..,es• 
Section 23, NE~~NE1/4; ... .... .. . . .. .. .. . . .. . . ... . .... ..... . . .. ..... .. .... ... ..... . .. .. .... .. .. 40.00 itcrcs 

T. 8 S., R. 20 E .. W,M. 
Section 7, \V½NE'/4, SE¼SE Y.; ...... ............. ... ... . .... . ... ......... ......... .. ......... 120.00 acres" 
Section 8, Lot 4, SE¼S\\ •1., £ ½SE¼. (lliat portion Jyiog 'O feet !>Oulhcrly and pctJ)Codicufar to 

the centerline oftbe road); ................... .. ....... .. ......... ... ... ................... ................ ...... ... I l S.98 acres• 
Section 9, Lot 4. SE 1/4S\\-'¼. SW¼SE ¼, (that ponion lying 10 feet so1Jthcdy, 11,-csterly :md 
pcrpendicuJur to t.ie i.!Cntcrlinc of thll road; . .. .. .. .. . .. .. .. . . .. . .. . .. . .. . .. .. .. .. . .. .. .. . . 6J. 7:? acres 
s~tio11 16, Wl/1:-fE¼, (t.t al porllon lying JO feet westerly and pt.--rpe11dicular to the GPS line 
dc-scrib,:d by ml!tes and bounds), SE'/4 (thnt ponion lying JO feet WC<Sterly ;ind pcrpendicuJar to 
the centerline of the rond in Rhode_ C:inyun :lTld westerly tllld pcrpcndicu.lar to the GPS line 
described by metes nnd bound. ), E1/2W½, Lut5 1, 2, 3 and 4: .. . .. ....... . ......... ... .. 432.87 acres .. 
Section 17, .E½, E1/i W Y,. Lot I , Lot 2, Lot 3. Lot~ ; .. ... .. . .. .. .... . .. ...... . ... .. .... t'i3 l .62 acres • 
Section 18, E½WYJ, Ell,SE 1

,. 'WY,SE:1/.; ... .... . . . ... . ...... ........... ...... ... .. ... 280.00 oc.re~ 
Section 19. N½.NE'/4, E¼ t-.' · ¼; .. . . .. ... . .. .. .. . . .. .. . .. .. .. .. .. .. .. . . . . ... .. ... ... .... I:20,00 acn:-s 
Section 20, \~'½'N ·•1,, ·½. 'W'I., Lot I. Lut 2: .... .... .. .. .... ...... ... .... ...... ........ 235.8~ :icres• 
S cti n 21 NE¼, S ¼ ·wy,, E½ WY.. that portion lying 30 fret westerly 3.11d pcrp ncliculur o!" 
I.he ccntcrlin::: of the ro.td in Rhvdc~ Cl1Ilyoo); .. .... ...... . .. .... .. . .. ....... .. ........... 143 . 9 acres 

T.9 S .. R. _o [., W.M 
Se tioa 7. S1/u'\'f. ¼, E½ \V' • (tha: port.ion easterly of the John Day Rive r). SE ,, ... 3 85,00 :i.:res 
Section 2 8, Al I: . . .... . .. . . . . . . . .. .. . .. . ..... ..... . ..... . . .. , ... .. .. ... .. .. .. . . . . ........ ..... 640.00 acres• 
Se rion 29. All: . .. . .. .. . .. .. . . .. . .. . .. . .. . . .. . ... . .... .. .. . .. .. .. . .. .. . . .. .. .. . .. .. . . .... 640.00 crc.-
S ction 30, SW'.✓., (that pon.ion e,1sterly of the Jonn Da. Ri\'er;; ........ .. .. ..... .... .. .. 7t1.07 acres 
Section 31, NE '.11, (that portion northerly of the Johu Duy River): .. .. .. . ... .... .. .. .. ..... ) 4.77 acre!> 

T.9 S .. R. 19 E., W.M 
Scctfoo 25, 1f:Y.NE!·t (t11· t purt:on custerly of the Jotui Duy Jover): . .. .... . .. .. .. . . . 4.65 acres 

Total CTWSRO Acrcf.: 4,542.82 
• All Minerals - Rcsc , , d Fevcr,d 

., The Rure.111 of Lam yfanagement (13 ~Ii will cs b i.h tho c-astem und n(•rth~astern lxiundary 
of the Sprfog Ba.,;i11 \~'ildcrnc!>s rca . Oloba Pusilioniu • . ystcm (GPSJ and a metes a.'ld 
bl'Jund.~ de cripti<'n. The }:jLM wi l' wkc 0!-'::i points aloog an existing t\) that c. 11.:nd! be.side 

r, vi-ii hit ,\ l 
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the d.ra.tnage in the bottom of Rhodes Canyon. In the SE¼ of Section 6, the map~d \l,i ldemes 
boundary leaves th.is road od extends northerly u;, nn intc:nnitteot dra.lnagc and crossing the 
north line of Section l 6 And conti nuing northerly and wester!)' along the road th.rough the non• 
Federal J.u.nds in the S½SW~'•· SW¼Sc¼, of Section 9. The non-Federal lands include that 
portion of those al iquot pnrt.~ lying 30 fcc-t southerly a.od perpendiculW' to the ccntcrli.nc: of lhc 
road. 

Tht road procctds '-'estrrly cros in~ the section line 11.!'ld through the E½SE¼ Sc:ction 8. nc 
non-Federal l3.nd includes that ponion ofthi$ aliquot put lying 30 feet southerly and 
perpendicular to the centerline of the road. 

TI,e wilderness boundary continue westerly and is coin<:idelit wiLh the north l i_ne c,f Lot 4, 

SE.V.SW'/4 and the SW¼ . ' ¼, Section 8. T. 8 S., R. 20 E. 

C.adiutml SWVC)' will prepare a mctcs and t>ounds description that describes all non-a iquot 
portions of the non-federal land to be co1wcycd in the exctunge. 

RtServod M ~n l lnterfft: 

A. Reserved f ederal o inerals on non-Fcd~r I surface - 2.082.J 7 acra 
B. Mineral~ owned by the CTWS th t would be con,..cyed - 674.35 ac 
C . nu_ro party rcscrYcd min ruJs - 1,786.30 Strt"5 

1.Book/P•~ l-O-l60-8urgeu l Gd l r•l 962 - Mi6A6 ac~ itUide tbe ,..a <"mes, 
bou11d1U')' 

T. 8 S. , R. 20 E .. \V.M . 
Section 7. SE¼ EK SE ¼SE~~; .. .. .. .......... ... ........ ... .... .... ..... ... . .......... 80.00 UCTc ._ 

Sec 'on 16, W1/iNE ¼. (lhat portion l:: ing 30 feet westerly IWO perpendicular tu the GP:S line 
described by mete. aod bounds), S ¼ (that pi.,rtion lying 30 feet w stcri}' and 
pcry,endicular to tho oentcr inc of the road in Rhode_ Canyon and wtSte.riy nnd 

pcrpcndicutar to the 0 1'~ line de-scribed by mc.lc:s Wld bounds), E½ W½. Lots I. 2 , 3 1<l 4 : 

.. . ..... . ...... ..... . ........... .. . .. .... .. . , .. .... , .. .. . , .. .. .. ..... ... ... .. .. .. .. .... . . ...... 432.87 QC~S 

Section 21, NE¼ . . rE¼SWY •. EViNW¼. (that portion ly im? 30 fut w~terl and 
perpendicul of the centerline of the road io Rhodes Ca.nyon); .. .... .. . .. .. ...... 14).59 a.cn::s 

2.Book/Paar J 4+3c3 - Lee to Rtilly-1917 - 1.025 acrn ouLlidr t~ wildcniall 
oouodary 

T.9 S., Jl 20 E., \ .M 
Section 7. S'l:iNJ:::¼. t:.YzW'I:, (that portion easterly oft.be John D River). SE ~{; .. .. ...... . . .. 
. . ... . ... . . . .. . ... . . . ... ..... . ... . ....... . . . .. .... . .. . ·· · · · -· .. . .. .. . .. .. ......... . .. . . ... .. ... 385.00 11.CtcS 

Section 29. AIJ; .. .. , ....... .. .. ... .. .. . -.. . .... ... .... . .... ... .. .. .. . .... ... .. .... . . .. . .. . ... 640.00 crcs 

P vh ih i r A? 
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J.Book/Pugc 20-205 - State of On:gon to Su iY&.n•l'j46 - JO-t.84 ac~s out,idc the 
wilduoess bou ndary (Bottlcfidd.s Arca) 

T.9 S., R 20 1::., W.M 
s~cth 11 JO. SW:/4, (th1u port ion ca:aerly of the J hn D y River); ...... .. .. . ... .. ... .. .. 70.07 er s 
Section • 1, Nt::¼. (tha.t portion northerly ,, f tiie Jolt11 Day River); ..... . . . ... .. .. .. .J4.77 acres 

rotd 1,786.J0 acrd 
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T. i S., R. 20 E .. \\'.M . 

ExmBlT B 
LDR CERTIFIED LEGAL DESCRIPTIONS 

OF TKF.f~OERALLANDS 

Section 19. SE¼SW¼: ... .. .. .. ..... .. . .... .. ....... .. . ... . ..... ..... .. ... .... .. ... . .. . ... ........ 40.00 acres 
SC'Ction 20, SE 'I.SW¼; . ...... .. .. .. .... ......... ......... . .. .. . .. ... .. .. . .. . . ... .. ...... .. .. . .... .40.00 "' res 
Section 29, N \\' ¼N \V¼; ... . . . . .. . . . . . . . . .. . . . .. .. .. .. .. .. .. . . .. . . . . . . . . . . . . . .. . . . . .. .. ... .. .. 40.00 acre 
Section J:!. SW¼NE¼, N½S E¼, SW¼SH~; . .. . . .......... . .. ...... .. .. ..... ..... ... .. . . . J 60.00 ~r~ 
~ ctioc 33. '/iSE!/4; ... . . ... . . .. .... . . . . . .. .. . . .. . ... .. . . . . .. .. . ... . .. .. ... ... .. .. .... . . .. ..... .. .. 80.00 acres 

T. 7 S., R. 21 E., W.M. 
Section 19, SE V.SW1/4 ; . .. ... ...... .. . .. .. . . ..... .. ..... . ... . . .. . . ... . .......... ... ......... .... .. .40.00 acres 

T. 8 S .• R. 19 E .. W.M. 
SC1.:tion 1, SE¼ ~-. ; . . . .. . .... .. . . ... . . ... . . . .. . . ....... . .. . .. . .. .. . .. .. . . .. . . .. ... . ......... .. .. . 40.00 ot:res 
Section 3, Lots 2, 3, 8 11.11d 9, SWY,. ~ 1/,. SE¼NW1

1~, 1''\ ¼SE1/4; . .. .. . .. ... ... ... .. .... .. 222.21 acres 

T. 8 S .. R. 10 F. .. W.M 
Section 6. Lot 7, E½SW½; .. .... ..... ...... ...... ... . . .. .. .. ..... .. .. .... .... .. .............. .. . '.40.37 acres 
Section 11. SEV,N · '/4: ... ..... ..... .. ... . .... . .... . .. .. . .. .. . .. .. . . .. ........ ... .... .. .. .. ... ..... 40.00 acres 
Section 12, Lot 2. Lot 3. NE 1/4.. ~¼: .. .... . ........ ... ...... .. ... .. ..... .. .. .. . .. ... ........ .. . 111.28 uc res 
Section 15, ot I. Lot 2, Lot 4, Sf~¼ W¼, E1/.i.SW¼, S W¼SE¼; .... ..... .... .... ... .. .. 264 .6') acr,;:s 
Section 21. NE ¼ E¼; . . ........... ... ..... . .. .. .... .... ... .. . .. .. .. ... ... ....... ....... .... ....... 40.00 acn:s 
Section 22 , Lot 3, E'/2N ¼, NE'/4 W¼: ......... ... ...... ... .. ... . .. .... ....... .. ..... .. ... 154.37 acres 
Section 35. Lot 2. Lol J. NE¼S W¼; ........... . ..... .. . .. .. .. .. .. ..... . .. .. .. . .. . ... ...... .. . 111.54 · res 

T. 9 S., R. 20 .:.. , W.M. 
Section I, Loe 1, Lol 2, Lot 3, Loe 4 ; . .... . .. ..... .. ... . .... . . .. ..... . ... .. . .. .... .... . ... .. .. .... 0.94 .1c1'es 
&-ction 2. Lot 4; .. .. . . .. .... . ..... ... .. ...... ... .. . . ........ .. .. .. .. . ...... .. .. .. . ... . .. ...... .. , ... 11.90 ac res 
~~liou J . S£ 1/.NE¼; ........ ..... .. . .... ... . . . ....... ... .. .... ..... ... ......... . .... .. .... .... ... .JrJ.00 acres 
Section 8, All: ... . ... . ... .. . . ... . ... .. .. .. .. . .. . ... . ... .. .. ........... .. ... ... .... . .. . , .... .... ... . 640.00 ac.rcs 
Section 9, All; . , . ...... ... ... ... . .. .. . .. .. .. , . . .. .. .......... .. . . ...... .. . .. .. . ... . .. . . .... .. .. .... 640.00acres 
Seetioo 15, ½SW':,~; , . . . . .. . . ...... ... .. .. .. . . .. . . . . ..... .... ... . . . .. , .. .. ... .. ... .... . , . . ..... .. 80.00 ocres 
Section l ll , fl/4. E 1/ , W1/2 . SF. ¼, T. )~ I, 2. 3 :incl 4: ... .. ... ... ......... ........ . ...... ...... 6 I 7.06 U(.'ri."5 

Sc-ction 20, All ; .. ..... ... ... ..... ... .. .. .. .. ............ .. .. . ...... , .... . .. .. .. ..... ... ... ....... . 640.00 ocn.:s 

TotaJ Federal Acres : 4.224.36 

~Yhihir R 1 
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Togetb1.-r wid1 the foll ow i g wnter rii;hts : 

I Town.shiv I RW1gc: l Sw i; n j Qi.W./'t(!f I I ~c-rtificutc # 
I ,.\(".r<'..'l o f Water 

Ou.nrter Rikhl 

8 S. I 19 E. 
. NESW 30248 1.6 - ---

8" I 19 E. 3 S£NW 25322 0.6 

8 s. i 19 E. J csw 25322 4.1 
-

A. The ruled Slntes will conyey the Fcdcrnl land subject 10 ditch~s and canals and the 
encumbrance as listed below: 

T, 7 S., R. 2i E .• W.M. 
St"Ction 19 SE¼SW1/,; 
TD-0 0078 - Hig wuy right-of-w11y 

T. 8 ., R. I'/ I;. , W.M . 
Section 3: 
OR-24421 - buried telcpho ic .:ubk ri0h -of•wuy 
OR•J 2J5 - acri:i.J electri.c di stribution lioe right-of-way 
Wl, elf;, County Cllifllo Road 29 

R. Tbe Federal land inclucks the fo lio\ 11g SfU2.wg allomients : 

I. Amin" Pcn.k Al lo tment• Confcdcr 1cd Tribc-5 of the W..um Springs of Ore.gun 
2. R.im Allotment • Confodcroced Tribes of Wann Springs of rcgo:, 
3. Spring Basin Allotrnent • ConfedcrJtcc! Tribes o, Warm Springs (>f Or~gon 
4. Tripp Allocment - v <.'tl.'lt 

5. Hyrd.5 J' int Alh.,1u11~nt • ~-~;vit 

T'her~ are no nuth rizc:d impr vcmcnts or: pat ) Jan;ls in the o lonnent k asd by 

CTWSRO. 

Cd,,; \., ;, A"> 
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1-: l.hihit H 

Llmih·d Wah 1·r of Sonrdgn humuniry to Satisf~• Sp,·d:.I E,c1·11tion 10 Tit le lmurn1H' t' 

Policy #48 

TH I LIMITED 'N AIVER 01· llL O\'~REJC:--. 1~1M ·, "ITY 01' TIIE CO~FEL>ERA. f:D 
TRJBES OF THE \V R:\1 Sl'IU N(;S IH:~ERVA TIOl\ OF OR ECiO~ (the ''Tr bt:' ' FRO M 
Sl:IT OR .-\ "T H>\ I.' ADO!' 1 l:D Pl RSl I. \/T T > Tl IF TFR \1 l f \\'AR!vt · PR! ( i. · 
TRJB. I.('( DE Cl IAPTl ·l< 3c1 A~!) HA LL HI: . l'HI C I"! . C , ."TRli :o A~D LIMITED 
TO IT ... Sl'l:.Clfl . Tl:.R\.IS :\ . "IJ rlll · SP ECIF IC WMV[R GRA~T- D_ l li .: ·1, ,bc ~xrrc:~~I. ·. 
IIT' \ ilhl) and 1m~i1u1 v,ic,d l · agre ~ w wa iv - II pr ,1.: tinns th :it it ma be ff nkt.l by tn bal 
so1·cn·1)!n 1mmum1 ror 1hc l1rrn t d pUfl i$ • if dr:fcnch ng agam t an~ di pule or !a w~1 it;; 
he 11, ·1.:11 th Tnbc :md !In. err Title Comp:iny I (' -Co111 p;i ny'" rdat~J tu 01 un . iug frum ihl." 11 lie 
insurance p1 !icy (th,: ;,Poli-::,," 1 is:- 1·· I by th(· (' mpany w1 h rcSpt"l'I t,.1 th ·· r ·nl prnpcny 
1dcnll li ed in Exhibit _ r he: "' l'wpc:rr ., /. TI1c Tri · ::ind the Com p:..n inay eac h he rd°crrct! to 
hi.:ri.:1n 01i ,, " Part y ... r . 1 gc1hcr. a~ the ··1\1n1e~ · · Tl11 i11n ited w;i ivcr appli es 011 1, 10 1h Tribe 
mid to 11u ithl' I Trib.i! part_' ,,r ·nti l_, :1 l nothing rn t 1 \ 1a1v r cnu,11t lies a g nc ,.ii or lll lll J 
w:-i ivcr of the m ·crc1gn 1mrm1111ry ,11 in:, nt 1,) ~ 11 1 ot ;111 oth .:-r b{l,d , a •i.:rn.:y, l'nterp n~c:. ·n111y, 
1nd1v1Juul m•m hcr, 111. i · r. cmpk, •ccor iric 1a l1 ft heT1ibc: T hc T1i tx·cu1.l' lll >.;n'aliy l t li.: 
nforcement o t .11> Jt1dg111 c:111 ag:1 in,1 it or them I n ncc ion wit h any d1spu1 c an si ri g out <.' !°t he 

Policy ; prondc I. h 1wcvcr. hat 110 ·o Ulll 1a11 ·c- 011 Tribal land shall le .:1 t:.itt:d as J rc~ uli o 

J11 •· 11<l •rnenl a~<1in r 11 The Trilx l n c-111;. t, the· jl 11 iiid ion v til t Am T1c:m Arbll rJ tlon 
As ·ocia I n. a., 11 11 v,dc:d 111 the ." c,;11vu _ h r ·i1 . ti ;, wdl J ~ H, the j un:..thc ion ,,r ,iny ,, ft he 
kdi.:ral i.:, m. 11 1hc State or rq;un. nr the Jlll l'J si.: ,r cum)}, I ling arbitration an<l.'nr cnforc ,n • :1 
tin:i l d~c1~ io11 of tltt: .1rbitr;11or /11 ei thcr i11 1.1 1 ,:c . ..i ".ludicilil l Prnn:cdlnl!"), The Tribe ~n: c.­
tha t It . hall nor plead r r~11,l." .,~ .1 ~k:fr11 s · tu ,.llly :.1c t10n I r..rngl11 hy fl c Company or ,1~ 
~ , Tc :or~ t• r :is. ,gn. am n~ht -, claim of 11gli1 •> rhi.: n : 1111 rcni-nt of cxha 1s11011 I' tr 1h..;I t 11 
rentcd,c. pr1n1 tv thc ·u111mt·m· ·111cn1 0( arb1u·· tl on ,n l1.1: .i11 m pr< · T dmg~. cv n if any su('h 
tn al fornm w 1ld lrnvc .:o cuire1111un ,d1ctll>t1 vc:r ~ny such d1~pu tc hu1 10 1 ~L h " ll\'l!r The 
Tn b..: w.ii vc · its righb to h v,: an) d1.,p111c- It ·a · I in any triha l court 11r before at · Col h r tr 1h:il 
tnhunal. foruni . c unnl or thcr .1d1ud1,·a ti, ,, bod. ,, hct • n 1101 :; ud, 1i,run1 rnw c., t · or ts 
h •r ·i a f e r ·r atc.'d I he L oallpan y :-.h,ill h · cn1i1 k I to :ill avadahle k<>a l 11d e 1111:ih lc r 111ccli ~. 
in hading th~: m!lll 1 , sp ·cific pcrfom w, i.:- :.:, 1m 111 1.: y lu11iag :rnd m111nc t1 VC' o r dccl.ira t ry elie f. 
cxu:pt ! ti the .:, k n l th.; (.'ump: 11 ~.')o 1,·rncd10 rs; 1111 11 .nl h.:rcin . Th i~ Ii, 1it · wai \·cr f 
o, r· ign 1111mu1uty •~ .xp,c ·. l,i lin utcd as h.111,m ·-

l'hh w,11 \ · ,, r sm·cr 11,.rn 1mmu1111 · c:1:pre;;;;d hc1ci11 ·:-pre ·sl~· c< ud~ th ollo w1 g 
a.,s u of the Tril c 1ru 1 :.1 ·s 1~ . ·· • lcr;, I re trincd lund:-. tht' T, be · · ·li110r ·~ Trnst 
:i oun1. any I nds M .J.! . l'L' n1: c:, ·.11-:, for 1h,• fo lfil m-111 o f an y p,1~·11)!1 , hud •cl 

cx pc 11(!11 11r •• ir gpvcmmcn al r ·c ,,e balance d11 I_\ :1 .!opted by th· Tribe. F r pu1 oscs o f 
thi s :.~ 111111 a ) "1 1 1 a · ·t'' 111c:111 th~ n:a l prnperty (and oll 111 , me dcn v rl th e :fr Ill. 

,· .. !? k:isc or e ~emcn t p:.i_ mt:n l~. 1111 ' T age: f or whi h IC'~:t l mle 1s hdd in rru t by thc-
:11 11 • ! Swtc · r th b~nclit of th...- r n bs;. 1•. h ·l <l by 1hc Tribe and I J ·,:t 1, 1c~1n,,, ,m 

hy th · Uni te I · ta lcs ng.1mt al ienation ru d frtl e · g, 1·t"ni111cn t:1 p wcr. · nd <b ) •·rcdcr.11 
re ·tri ctcd fund.·· ni •:..in:- r r d. ohta i1 • :• the nh-c frnm the lln1 e I . late r ,r th,· 
prnv1si n of g , ·e n1111t' 11 t::il p , gr3 m~ ,lll I r .1 l'S b. :11 J thr 
c ,ntni t , nr 11gn:cm<' 11 t · \1 th he Un ll\: S 1.1tes . • tnd 

WII U lh1a) l. l ll1 3.\II_ ~ 
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E\hibll 8 

The wai ve r ,, · , ovcrci n i111 nnmity >: Jlrc.s ~~d h Fl ' lll IS ltmite•d to 1h..- cu 1Cl' fll nt <) • 1l1c 
Trib ·. t)bl g;i ta n); n er the l'oll cy :uul J o·:- nut 111 Ju de :my other trans ctiu n). . 
..: , ntr~cls. 1,so ·iat cd :1i::r c mcnt~ r o her m ::ittcr; : .md 

The waiver ,1f vc rc 1::;i 1rn mu111ty c pre:,!, · he c111 1x ~r. nt • I linl~ to he C mpany and 
1 1 no ,),hc r p.i r1 1c._ r cnl itic.s ..tnd II Wj 11< 1 be .:i.,, s1 •net!. dlld 

-I he wri 1v ·r 11 f !-<' '• ·r.::1gn 1111111, 11 ,1 · > cx r r-::, :- i: d lu.: r · 111 1 limit d I th · Jtm .Ji tion ot the 
l11111 • uml di)>p 11c r\:~l1l11t ion b0<l :, ~pc iii a!l:- 1dc1111 fi ~<l h rt: 111 . 

Dispute Re oluriun 

A 11 d"pt t • ·• c-nntrnvcrsi,·. 1r d a m1. lx-twc.cn the ·1 nbe ;1 11d tin: Cllmp.rn y :11 1:-- in i 0 111 11 l'r 
re lati g t I the 1'0l1 · 1"1)i,;pu h'") ~lwll he re:, 1h· d 111 mg arb1 ra11 n c01aiu tcd 1n 
:iccord:mcc with th pr vis ions 01 tl1 1i> S,x H n (" ' . .\rhitration Proncdinl!~"J and per the Trib •~ 
li 1111t cd w,11 •er o f :-:m c ign 1m n 11111:,· con taim·d Ill Sec-non _ F: :i ·h I' 11 ~· lierehy ag1 ce, lhal 
th1· :irb 11 rat ll.) J r,n 1s1 ,)11 1, \- J IH.l Jnd ·11 101 '-.'.!thk , ir I t ·n: fi r · w:11 \'C' any kknsc o r :1:-s~·n l() n 
1 t c C' mrnry ·, c-h l'a11 ' here· ,. w:11 ve,; an" righ t 11 may havl~ t u · en the <loctri.nl· of forum 
111 n >rwi:111 n~ o <1 n~ . m1il,1r do :tri n • or t() o j c1 to vcnu ,,·1th r spc t 10 11) p11 cc Jrn , 
br ught 111 ace rdan ·e ,, 1 h th1~ p:ir. i;r ph. The P() li y, il l> i rcrprcwti 11 . an it l'nf , r .:mcnt 
·hall no1 be :-ubJ("' ! !Cl :he juri 1r 1 1n t an y J'nbal · url f rn ied b} h ·011rcdcra tcd Tnb~ ll 

thc Wa rm Spr111 •s Ri: l.'.t I liC rn o f Ort:t!\H1 Tl Jr- P RTlE IIU{ :·1 > \\ :\ IVJ: I 11 1.: 11{ RI Ci l IT 
TO A URY TR.I A L I~ /\ ·y ,'\CT!C N . Tll.~T TIIEY M A Y BR.r.-.;G. OR TH:\ T ~1 :'W H ·: 
ORO . 1l ff AGAI I T II EM. L >-'D l'. I{ OR Ii': ('0 1\'Nl:n I< . 1 WI TH TH EPOLICY 

I . Conduc1 Cit \ rb1t1. 1iu 1 Any :1 rh itr.a1 1 ::!1 :d l :ipply Or on !:i.w w1Lltou1 rc-garJ to 
0 1··g1 n' s; l'Onll tct o laws I r n 1ph:;,. 

5. PIJl' t: 1>f A1 hill , 11 u11 . :\ II t _. J1 111 •~ .md other I ro<xrdrng::, 11 thl' arbi11 ~1 tior shal l h.: he ld at 
Bend. Orc(lon. un l :,: 01 ,·i, 111 111all .i;.: r~c I 111 " n 11ng y 1h • pa re: :. . 

6. Rdid .1\ \'atlablc \\.'1th n.:~r ·u lO th(· 1att cr · su brn r t d t 

:ub i J a tor ~hJ ll ha\ ~ · uth ir w . 

a , ,~ ui.: appr r ri ati: m1n l ·u tory t1rd~· to mi1i gak damage or pre\ ' t irrrpa1 . I k 
in•ur t,, · Part}: Jr H.l 

n' n I ·r a fin..1 ] tk'l·1swn w rc: h: 

1. i.l t"lcrn1 111 , ~ ,11 de ·l.ir i:, ti - r1J.:: h1,. J ai ~s. adcqui.K") t) I pc1 f m ann:. n~a-:.-h 
or 11 bilt tic. u ( a f' ar u nd,n 1 e l' ,1llcy : 

11 ;1w rrd; ;J ppropriu t..: lll jt JK \l\' i.: . J ,.:elara 01 , r 111 r ~n ,;u1,1ry 11 H net · r:, 
ri:lrt' f f · r !ht' henc: fi l uf.1 P ;111~ . ,m t.' ir 

\\Ii i- . 11,(•II I II IK l _ : 
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Ed1ibit B 

111 -: ont 111 "u h f trthc r lie :md rov1 ·1 n;;. a. the rh it ator h ~ Juri~ !i I inn 
:rn d a 1t h 1ri 1y 11, i::rant. 

l'\o :1rbitr L r sh.J I hav Jllrt~d 1 ·uon or at thorit · as es- spe ia l. ' L'll'cqul:.'u t wl 
tir pu11111v dam, •:, agai nst <: ithc? l'..irt\'. :x · ·pt :,. 111 . nsistcnt with th) 
prnv1 sum. of !h h ispu tc re· · ll urion prnvis 11, 11 . I e :i rl 1tr.11 ion . hall be o duc1c<l 
111 .i cor .in c \' Ith ll1 ' C · mu111.:n:rn l Ruic · of the Anwn an Ari· i1 r,.1t ic, n 
1\ ,-~,, (.' 1· tu,11 rhcn 111 cffcrt. 

D ·L-i!i in11 Hind in)! : !:ti ore 'lll l'I . Th· lk ·i :-i ,n r th arbitr.i ror shall .::conic , " Firi:d 
lJcu. irm·· .ir the 11 1c n.:n I red . All Final D c- 1s ions , lin ll be rou lu ,t\'C and binding 0 11 

tl11: Part1L:~ with n:.spc..-1 o thL· 111,1 111.:r d • i ·d. and . hall h.:: c,,mphe · with hy h Part tL'~ 

A Part y rn.iy c11 1cr a Fm, I !Jcet. ll n :l ll li 1n. ll ltll c Jucl ic i:1I Pn ·c ··drne: fo r the uk puri SL· 

o f L' t forcin;_> h 11 nl I) · · 1, 1L• m an) nb lina l ,p crfie Ill the lunitctl waiver uf : ivi:r i,gn 
inum nr l-y. Jn such J ud1c1 al l' rn.:e ·di 11g ·, neither Pany, \' i1ho 1 ·0 11~1:111 of the otlwr 
l'Jri _, . hall b cnti tl cl to cm tcn I that th Fi nal Di:c1 ,1 n :hould b..: v:i,: tcJ. llhJd1ti cd n 
corrc ·1 J anJ 1.1~ pamc~ h-: rdy -.:pr· ·sly wa1 \'C all other n~h .$ .md rem dtt l> that mi ,h1 
, 1t h ·rwi :-.c bi.: ,·adab c ill the h d1 ..: 1a l Pr r ·c<l iug. The !un ited \\ :J I a of · , ·cn::1g1 
1mm 1111 ty ~c! fnr1h 1 1 Sc ·t1on _ ,h:1II appl y to t e en for.: ~m cllt or Fina l Dl·t:i \ i n. 

WII . l ~\ • )l ,IIIIK.~ l 
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THE SECOND AMENDED AND RESTATED PINE CREEK RANCH FISH AND 
WILDLIFE PROJECT 

MEMORANDUM OF AGREEMENT 

This Second Amended and Restated Pine Creek Ranch Wildlife Project Memorandum of 
Agreement ("Agreement") is made by and between THE CONFEDERATED TRIBES OF 
THE WARM SPRINGS RESERVATION OF OREGON ("Tribe") and THE UNITED 
STATES OF AMERICA, acting though the Department of Energy, Bonneville Power 
Administration ("Bonneville"). Together the Tribe and Bonneville are the "parties" to this 
Agreement. 

RECITALS 

WHEREAS, the Tribe and Bonneville are parties to the Pine Creek Ranch Wildlife Project 
Memorandum of Agreement dated September 28, 1999 and the Amended and Restated Pine Creek 
Ranch Wildlife Project Memorandum of Agreement dated April 28, 2001 (together the "MOA'') 
and now desire to amend and restate that agreement as set forth herein. 

WHEREAS, The Tribe is a sovereign entity with rights reserved in the Treaty with the 
Tribes of Middle Oregon of June 25, 1855 (12 Stat. 963). These rights include the authority to co­
manage fish and wildlife and their habitats in the area ceded by the Tribe to the United States. 

WHEREAS, Bonneville is a power marketing agency within the United States Department 
of Energy. The Pacific Northwest Electric Power Planning and Conservation Act, P.L. 96-501 
("Act") directs Bonneville to protect, mitigate, and enhance fish and wildlife affected by the 
development and operation of federal hydroelectric projects of the Columbia River and its 
tributaries, in a manner consistent with the purposes of the Act, the fish and wildlife program 
adopted by the Pacific Northwest Electric Power and Conservation Planning Council ("Council") 
under subsection 4(h) of the Act, and other environmental laws. 

WHEREAS, in 1999 Bonneville began funding the Tribe to acquire and manage real 
property near Clarno, Oregon, along the John Day River. The acquisitions became the "Pine 
Creek Conservation Area," or the "Project," which helped Bonneville fulfill its obligations to 
protect fish and wildlife and their habitats affected by the construction, inundation, and operation 
of John Day Dam as required under the Northwest Power Act and to help Bonneville comply 
with its duties under the Endangered Species Act. Over several years Bonneville funded the 
Tribe to make additional acquisitions, and these parcels were combined with the Project, which 
is now managed by the Tribe under Bonneville project #1998-022-00. To ensure the properties 
acquired under the Project continued to be managed to protect fish and wildlfie and their 
habitats, the Tribe granted to the United States, by and through Bonneville, multiple conservation 
easements or other deed restrictions. These conservations easements and deed restrictions will be 
consolidated into one single conservation easement, the 2021 Pine Creek Restated and Amended 

Page 1 of29 

BPA-2023-01486-F 0135 



27950003 

FINAL - Execution Version 

Conservation Easement, as part of the land exchange defined below. 

WHEREAS, Congress included provisions in the Omnibus Public Land Management Act 
of 2009, P.L. 111-11, sections 1751-55, for the United States, acting by and through the 
Department of Interior, Bureau of Land Management ("BLM"), to establish the Spring Basin 
Wilderness near Clarno, Oregon. The BLM has custody and control over certain real property 
inholdings surrounded by the Project. The Tribe has fee title to real property within the boundaries 
of the Spring Basin Wilderness, and the BLM has fee title real property adjacent to the Project. 
The 2009 Omnibus Lands Act authorizes the BLM to "exchange" real property with the Tribe to 
consolidate each entity's respective holdings. 

WHEREAS, Bonneville funding under this Agreement has been and will be provided in a 
manner consistent with section 4(h)(10)(A) of the Act. 

WHEREAS, The parties are therefore amending and restating The Pine Creek Ranch 
Wildlife Project Memorandum of Agreement (September 1999), together with the Amended and 
Restated Pine Creek Ranch Memorandum of Agreement (April 28, 2001) to facilitate the land 
exchange and consolidate the land rights and management of the Project. The Tribe has and will 
continue to dedicate the Project to wildlife habitat protection permanently and will manage it 
according to the terms of this Agreement, one consolidated conservation easement (the "2021 
Amended and Restated Pine Creek Conservation Area Conservation Easement" or 
"Conservation Easement") and the Tribe's site-specific Pine Creek Conservation Area 
Management Plan ("Management Plan"). 

WHEREAS, capitalized terms not defined herein shell have the meaning as defined in the 
conservation easement. 

AGREEMENT 

1. BONNEVILLE OBLIGATIONS 

(a) In consideration of the promises and covenants made and set out herein, Bonneville 
shall make a monetary transfer into escrow on behalf of the Tribe not to exceed $217,200.00 for 
an equalization payment for the land exchange. The BLM property was determined to have a 
higher value than the Tribal property and this payment shall equalize the land values. The Tribe 
shall provide Bonneville escrow information ten (10) business days prior to the planned closing of 
the exchanged properties. Bonneville shall then provide its escrow instructions promptly to the 
closing agent. 

(b) Bonneville shall continue to provide a reasonable amount of funds for operation and 
maintenance of the Project to help the Tribe ensure the habitat's natural characteristics and 
conservation values are developed and, if feasible, self-sustaining. The parties expect those 
amounts to include allowances for items and activities necessary for Project management. 
Representative operation and maintenance activities include, but are not limited to, the 
following: 
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• Write, maintain, and append, as needed, a land management plan as approved by 
Bonneville; 

• Maintain and defend boundaries and other legal property interests; 
• Monitor and address surrounding land uses or activities that could adversely 

affect conservation values; 
• Maintain Pine Creek Conservation Area files, including photos, maps, tax and 

ownership information; 
• Update site management plans; 
• Maintain property equipment, buildings, public toilets, corrals, roads, bridges, 

trails, gates, fences, locks, and signage; 
• Prevent unauthorized public or livestock trespass or user impacts; 
• Provide managed public use, including facilities at camps, outreach information 

on the property, and a permit and reservation system for access, hunting and 
camping 

• Prevent encroachment and mitigate risk of catastrophic wildfire; 
• Suppress wildfires that could damage neighboring properties or tribal facilities; 
• Inventory, map, and evaluate wildlife and habitat conditions; 
• Provide outreach to neighbors, stakeholders, local governments, and volunteers; 
• Detect, map, and treat invasive species; 
• Plan, conduct, and monitor effects from prescribed fire; 
• Manage vegetation around facilities and Exclusion Zones through mowing and 

other activities; 
• Prepare monitoring, management, and annual reports; 
• Participate in watershed resource management groups, advis01y committees, and 

activities with various partners, agencies, and concerned stakeholders which could 
affect the Project; 

• Patrol and monitor activities on the Project including hiking, camping, 
educational and research programs, volunteer programs, and hunting and fishing 
activities; 

• Plan, develop, implement, and assess natural resource maintenance and 
improvement projects for agencies, NGO's, educational and volunteer groups; 

• Train key personnel and leadership to conduct successful ecological projects for 
Project management objectives. 

All operations and maintenance funding will be subject to negotiation and where appropriate 
consider the views of the Council, its assigns or successors, and are subject to available funds. 

(c) Where this Agreement grants Bonneville approval authority (i.e. ensure 
amendments to the Management Plan comply with the terms of this Agreement and the 
Conservation Easement), then unless provided otherwise, Bonneville shall complete its review and 
announce its decision within a reasonable time, typically within 180 days. 
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2. PROJECT FUND 

(a) The monies provided pursuant to Section 1 above, any interest earned from them, 
and net income earned from the Project shall constitute the Pine Creek Ranch Mitigation Fund 
("Fund"). The Tribe may use the Fund to fulfill its obligations under this Agreement and any 
subsequent Cooperative Agreement executed by the parties for Bonneville project #1998-022-00 
"Pine Creek Conservation Area." The Tribe shall maintain the Fund in a discreet account similar 
to other accounts managed by the Tribe. The Tribe shall maintain accounting for the Fund 
sufficient to allow tracking of all income and expenditures for the Fund in accordance with 
generally accepted accounting principles. 

(b) In addition to monies provided pursuant to section 1 above, the Tribe may use net 
revenue received from managing the Project, including but not limited to conservation reserve 
program payments or other similar payments, to pay costs associated with managing the Project 
or to implement the Management Plan. Such revenues generated that are in excess of amounts 
needed to pay property taxes may be subtracted from annual operation and maintenance funds that 
would otherwise have been provided by Bonneville, unless otherwise agreed by the parties. 

( c) In the event the Tribe determines that the operation and maintenance funds 
provided by Bonneville are or may become inadequate to fulfill the Tribe's obligations under this 
Agreement including the Conservation Easement, the Tribe may provide Bonneville with written 
notice of its determination, and Bonneville agrees to participate within sixty ( 60) days of the receipt 
of the notice in a government-to-government consultation with the Tribe regarding funding levels, 
conservation burdens related to the ongoing management of the Protected Property, the Tribe's 
support for Bonneville mitigation credits, and potential disposition by the Tribe of the Protected 
Property, among other matters. 

3. MANAGEMENT PLAN 

(a) The Tribe will update and amend the Management Plan to include the post-
exchange properties. After signing this Agreement, the Tribe shall within eighteen (18) months 
submit to Bonneville for its review and formal acknowledgement proposed amendments to the 
Management Plan for the Project. BP A shall review the proposed updates and amendments to the 
Management Plan and provide its written concurrence of consistency of the Management Plan 
with the Pine Creek Conservation Easement prior to Grantor implementing any amendment of the 
Management Plan. Once it is completed by the Tribe and approved by Bonneville, the amended 
Management Plan shall be incorporated into and made a part of this Agreement. The Management 
Plan will continue to focus on habitat management designed to promote and maintain native habitat 
that is naturally self-sustaining. 

(b) The Management Plan shall integrate management planning for historic and 
cultural resources, as applicable, as defined by the National Historic Preservation Act, with the 
fish and wildlife management practices as a means of avoiding impacts to cultural and historic 
resources. The Tribe will also avoid sensitive sites if at all possible in implementing habitat 
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improvement actions. Ground-disturbing activities may only occur if they have been included in 
the Management Plan or covered by a separate land use agreement with Bonneville. 

(c) The Tribe shall assist Bonneville in complying with the National Environmental 
Policy Act ("NEPA") and other applicable laws, as provided in an annual Cooperative Agreement 
for Bonneville project # 1998-022-00 "Pine Creek Conservation Area", for operation and 
maintenance or habitat improvement actions that require federal environmental compliance. 

(d) The Tribe will continue to have all management and operation control of the Project 
and will therefore be responsible for all incidents of ownership of the Project. Provided Bonneville 
retains liability for its actions as provided for under the Federal Torts Claims Act, the Tribe shall 
hold harmless and indemnify Bonneville from any liability from any incident of ownership that 
may arise in the implementation of the Management Plan. Such incidents of ownership include, 
but are not limited to, taxes; hazardous waste, and noxious or invasive weed response; cultural 
resource mitigation; and tort liability. Should a catastrophic event, a "force majeure," such as a 
wildfire, destroy or diminish the fish and wildlife habitat, the Tribe shall have no obligation to 
reproduce the pre-existing wildlife values any faster than natural regeneration reproduces them 
and Bonneville shall have no obligation to provide additional funding to the Tribe to address the 
effects of such catastrophic events. 

(e) The Tribe will ensure the Project is permanently protected and managed for fish 
and wildlife on behalf of Bonneville, preventing any and all uses of the Project that are inconsistent 
with this Agreement, the Conservation Easement, the Act, and the Management Plan and its 
amendments. Prohibited uses of the property acquired, improved, or managed under this 
Agreement are enumerated in the Conservation Easement, executed and recorded simultaneously 
with the exchange. 

4. BONNEVILLE CREDIT. 

a) In the MOA, the Tribe supported Bonneville's claim of protection, mitigation, and 
enhancement credit in the form of Habitat Units. The parties now lack the capacity to produce 
reliable, accurate, habitat evaluations using Habitat Units or to update or review past habitat 
evaluations that used Habitat Units. Consequently, notwithstanding anything to the contrary in 
the MOA, the parties will no longer require a wildlife habitat inventory that utilizes the Habitat 
Evaluation Procedure methodology nor track mitigation accomplishments and obligations in 
terms of Habitat Units. Instead, the parties agree to use acres as the crediting metrics- for the 
Project. 

b) The Tribe will support Bonneville taking credit for the Project against its fish and 
wildlife protection, mitigation, and enhancement obligations under the Act and the Endangered 
Species Act, 16 U.S.C. section 1531 et seq., ("ESA"), provided Bonneville is not in default of 
any obligation under this Agreement, including but not limited to Section 1 (b) of the Agreement. 
Bonneville may credit the 34,012 acres of habitat in a method legally permissible against its 
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responsibility to mitigate for the development of any of the lower four Columbia River dams: 
Bonneville, The Dalles, John Day, or McNary. 

c) The Tribe agrees that Bonneville's expenditure of money is consistent with 
sections 4(h) and lO(e) of the Act. The Tribe shall support Bonneville obtaining full credit for its 
expenditures with respect to protecting and managing existing habitat on the Project and for 
habitat improvements when implemented on the Project, so long as Bonneville complies with the 
terms of this Agreement, including but not limited to Bonneville ' s obligations as provided in 
Section l(b). 

5. TRIBAL POWER OF TERMINATION 

a) If, after following the procedure in 2.c., the Tribe determines that the operation and 
maintenance funds provided by Bonneville are inadequate to fulfill the Tribe ' s obligations under 
this Agreement including the Conservation Easement, the Tribe may provide Bonneville with 
written notice that the funds are inadequate and then take action in the order as provided below. 

1. First, the Tribe may transfer the Project to Bonneville, upon receipt of Bonneville 
approval and acceptance; transfer shall be done by deeds recorded in the Wheeler 
and Wasco counties, Oregon. Bonneville shall assume full responsibility for 
managing the Project for the permanent protection of fish and wildlife habitats; or 

11. Second, if Bonneville does not accept the Project, the Tribe may transfer the Project 
to a federal or state land management agency ("agencies"), upon receipt of the 
relevant agency's approval and acceptance. Transfer shall be done by deeds 
recorded in the Wheeler and Wasco counties, Oregon. 

m. Third, if neither BPA nor the agencies accept the Project, the Tribe may promptly 
sell or transfer the Project to any third party at fair market value and remit to 
Bonneville the received value, if any, less the Tribe ' s costs of the sale. 

1v. After exercising either alternative (i), (ii) or (iii) above, the Tribe shall immediately 
transfer the proceeds for the disposal of the Project and the balance of the Fund to 
Bonneville. The Fund may not be used to prepare the Project, if any, for sale or 
transfer under this provision without Bonneville's written approval. 

v. In the event either alternative (i) or (ii) above is exercised and after the Tribe has 
transferred the proceeds as required by (iii) above, this Agreement shall terminate 
and be of no further force and effect. 

b) The parties agree that the Tribe may farm, rent, or dispose of the "Mint Farm" 
parcel, a small approximately 2.62 acre parcel on the west side of the John Day River in Wasco 
County, Government Lot 8 Section 3, Township 8 South, Range 19 East, as shown on Attachment 
A. Net proceeds shall be deposited into the Fund described in Section 2 above and used as provided 
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in that section. The disposition of the Mint Farm shall not affect Bonneville's mitigation credit 
under this Agreement. 

6. FORCE MAJE URE. Neither party shall be liable to the other or deemed in default 
under this Agreement if and to the extent that the party' s performance of the Agreement is 
prevented by reason of "force majeure" as such is defined in the Conservation Easement. 

7. PROTECTION OF TRIBAL RIGHTS. Fishing, hunting, gathering and Tribal 
cultural and religious activities on the Project according to Tribal custom and law are not 
prohibited by this Agreement. Tribal members shall be subject to tribal regulation of wildlife 
harvest. All others will be subject to applicable state and federal regulations. 

8. PUBLIC ACCESS. The public shall have reasonable access to the Project. The 
Tribe may regulate access, provided that access and transportation regulations shall apply equally 
to tribal members and non-tribal members. The Tribe will not provide public access or use that 
will result in adverse impacts to fish and wildlife, the reduction of fish and wildlife habitat, or the 
destruction of other natural resource values for which the Project is managed. Nothing in this 
Agreement limits the authority or ability of the Tribe to manage the Project for public safety and 
wildlife habitat conservation, or to preserve and protect cultural, historic, and religious sites, and 
to carry out and protect the federally guaranteed rights of the Tribe and its members. Nothing in 
this Agreement limits or diminishes any treaty retained right or privilege of the Tribe or its 
members afforded under federal law as a result of the status of the Tribe or Tribal members, 
provided that treaty reserved rights will be exercised consistent with this Agreement. 

9. LIMITATION OF CREDIT. The credit Bonneville obtains for the consideration 
paid to provide and maintain the Project as fish and wildlife habitat as required and provided in 
this Agreement shall not be affected or diminished by reason of force majeure or as a result of the 
failure of the Tribe to carry out its obligations to maintain the properties as provided in this 
Agreement. 

10. BINDING EFFECT. This Agreement shall be binding on the parties and their 
assigns and successors. Either party shall have the right to enforce the terms of this Agreement as 
provided herein. 

11. DISPUTE RESOLUTION. Bonneville and the Tribe agree to submit in good 
faith any disputes regarding the implementation of this Agreement or the management of the 
Project to non-binding mediation. This provision shall be triggered when one party makes a 
written request for the other party to join in mediation. Within thirty (30) days of this provision 
being triggered, the parties shall select a mediator, or if they are unable to select a mediator, each 
party shall select a mediator and the two selected will choose a third mediator who shall be the 
sole mediator. The parties shall use their best efforts to resolve the dispute in mediation. After a 
dispute has been in mediation for at least sixty (60) days and there have been at least two mediation 
sessions, either party may initiate legal action to resolve the dispute. Except as provided in this 
part, pending completion of mediation no party shall initiate any legal proceeding except in aid of 
mediation. 
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12. EFFECTIVE DATE. The original Pine Creek Agreement was effective on 
September 28, 1999. This Agreement shall be effective when signed by the Authorized 
Representative of the Tribal Council pursuant to Tribal Resolution No. 12,291 (Attachment B), 
Bonneville's Manager Real Property Services and B01meville's Group Vice President of the Office 
of Environn1ent, Fish and Wildlife. 

13. TERMINATION. If a court of competent jurisdiction finds that the parties or 
either of them were not authorized to perform any obligation under this Agreement, this Agreement 
shall terminate, and the parties will have no further obligations to each other under this Agreement. 
Upon such termination and upon Bonneville's request and approval, the Tribe shall transfer title to 
real property acquired pursuant to Section 3 to Bonneville, convey to Bonneville any and all 
personal property acquired with funding provided by Bonneville, and deliver the balance of the 
Fund to Bonneville. Unless otherwise agreed by the parties, the parties shall use their best efforts 
to enter into a new and binding agreement that accomplishes the intent of this Agreement. Either 
party may invoke the dispute resolution provisions of this Agreement to facilitate the negotiation 
of a new agreement. 

14. MODIFICATION. The parties by mutual agreement may modify the terms of 
this Agreement. Modifications may not conflict with the terms of the Conservation Easement, and 
any such modification shall be in writing signed by both parties. 

15. APPLICABLE LAW. All activities undertaken pursuant to this Agreement must 
be in compliance with all applicable state and federal laws and regulations. Federal law shall 
govern the implementation of this Agreement and any action, whether mediated or litigated, 
brought or enforced. 

16. SOVEREIGN IMMUNITY. THIS W AIYER OF SOVEREIGN IMMUNITY 
OF THE TRIBES FROM SUIT OR ACTION IS ADOPTED PURSUANT TO THE TERMS OF 
WARM SPRINGS TRIBAL CODE CHAPTER 30 AND SHALL BE STRICTLY CONSTRUED 
AND LIMITED TO ITS SPECIFIC TERMS AND THE SPECIFIC W AIYER GRANTED. The 
Tribe grants a limited waiver of its sovereign immunity for Bonneville or its successors but no 
other person or entity if Bonneville alleges a breach of an obligation or duty by the Tribe under 
this Agreement and seeks to bring the Tribe into compliance with this Agreement or seeks payment 
of a monetary obligation arising from noncompliance; provided, any payments from the Tribe shall 
be payable only from monies, assets, or properties derived from the benefits of this Agreement and 
all other monies, assets or properties of the Tribe being unavailable to satisfy a judgment. The 
waivers of sovereign immunity by the United States bind Bonneville and can be found generally 
in the statutes establishing the jurisdiction of the United States District Courts, 28 U.S.C. § 1346, 
the Court of Claims, 28 U.S.C. § 1491, and the Federal Torts Claims Act, 28 U.S.C. §§ 1346, 1402, 
2401, 2402, 2411, 2412, 2671 et seq. 

16. ATTORNEY FEES. In the event oflitigation involving this Agreement each party 
shall bear its own costs and attorney fees, including those incurred on appeal. 
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17. WAIVER. The failure of any party to require strict performance of any term of 
this Agreement or a party's waiver of performance shall not be a waiver of any future performance 
or of a party's right to require strict performance in the future. 

18. ASSIGNMENT. The Tribe may not assign or transfer its rights or delegate its 
responsibilities under this Agreement without written approval from Bonneville, which approval 
shall not be unreasonably withheld. 

19. IN LIEU FUNDING. Tribe may use the Fund only for acqms1t10ns and 
improvements that are in addition to, not in lieu of, other expenditures it is required to make under 
other agreements or provisions of law. Tribe will pay, from a source other than Bonneville, 
payments in lieu of taxes, county weed assessments and minimum noxious or invasive weed 
control costs as required by state law for the Project. 

20. NOTICE. Any notice permitted or required by this Agreement shall be in 
writing, delivered personally to the persons listed below, or shall be deemed given five (5) days 
after deposit in the United States mail, certified and postage prepaid, return receipt requested and 
addressed as follows, or at such other address as any party may from time to time specify to the 
other party in writing. Notices may be delivered by facsimile or other electronic means, 
provided that they are also delivered personally or by certified mail. 

21. COUNTERPARTS. This Agreement may be signed in counterparts, each of 
which shall be deemed an original, but which together shall constitute one and the same 
document. Any signature page of any such counterpart, or any facsimile thereof, may be 
attached or appended to any other counterpart to complete a fully extended counterpart of this 
Agreement, and any facsimile transmission of any party's signature to any counterpart shall be 
deemed an original and shall bind such party. 

22. 1999 AND 2001 MOA PROVISIONS. This Second Amended and Restated 
Pine Creek Conservation Area Agreement replaces the MOA and any prior amendments to it in 
its entirety. 

23. NOTICES 

a) Notices to the Tribe should be sent to: 

Secretary-Treasurer, Tribal Council 
Confederated Tribes of the Warm Springs Reservation 
P.O. Box 1168 
Warm Springs, OR 97761 

AND 
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General Manager, Branch of Natural Resources 
Confederated Tribes of the Warm Springs Reservation of Oregon 
P.O. Box C 
Wann Springs, OR 97761 

b) Notices to Bonneville should be sent to: 

Pine Creek Conservation Area COTR-ECW-4 
Bonneville Power Administration 
P.O. Box 3621 
Portland, OR 97208 

AND 

Real Property Specialist-TERR-3 
BPA Tract ID: PINC-WL-3 
Bonneville Power Administration 
P.O. Box 3621 
Portland, OR 97208 
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IN WITNESS WHEREOF, each of the parties hereto has executed this Amended and 
Restated Pine Creek Ranch Wildlife Project Memorandum of Agreement. 

BONNEVILLE POWER ADMINISTRATION 

SCOTT Digitally signed by SCOTT 
ARMENTROUT 

ARMENTROUT ~~'.~~~021.06.2S 0629:38 
By: ___________ Date: _______ _ 

Scott G. Armentrout 
Vice President 
Environment, Fish and Wildlife 

MATTH Ew Digitally signed by 
MATTHEW KIRKLAND 

KIRKLAND Date 2021.06.25 

By: _______ ,4_:47_:3_4-0_7_•o_o· __ Date: ________ _ 

Matthew Kirkland 
Manager, Real Property Services 

CONFEDERATED TRIBES OF THE WARM SPRINGS INDIAN RESERVATION OF 
OREGON 

By: ___________ Date: _______ _ 

Michele Stacona, 
Secretary-Treasurer, CTWS Tribal Council 
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IN WITNESS WHEREOF, each of the parties hereto has executed this Amended and 
Restated Pine Creek Ranch Wildlife Project Memorandum of Agreement. 

BONNEVILLE POWER ADMINISTRATION 

By: ___________ Date: _ ______ _ 

Scott G. Armentrout 
Group Vice President 
Environment, Fish and Wildlife 

By: Date: ----------- --------

Matthew Kirkland 
Manager, Real Property Services 

CONFEDERATED TRIBES OF THE WARM SPRINGS INDIAN RESERVATION OF 
OREGON 

By 

(b )(6) 

- ---- Date: - ~-+--1 ?iJ_{_J()._~(_ 
Michele Stacona, 
Secretary-Treasurer, CTWS Tribal Council 
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MANACEMENT .. · -. 1 
"-
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~ -, GOV 

-- ' ' ~ LOT 
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COUNTY 
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j 

I \ · USC & GS 
SNIP (1 946 ) 

\ 
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500 0 

WASCO 
COUNTY 

MANAGEME~T ZONE 4 
EAGLES NEST CAMP 

GOV LOT 8 -··· 
EXCLUDED FROM 
CONSERVATION EASEMENT 
PINC-WL -3 

~ 

------'~ 
\ 
\ 
I 
I 

FOR OIMENSIONS,SEE BLM DEPENDENT 
RESURVEY ANO SURVEY PLAT APPROVED 
FEBRUARY 22, 2013 

SCALE 
500 1000 

-=w=-w:::::::::::: 

EXHIBIT DATED: 02/17/20 

\ 
\ 

OV LOT 9 

\ 
\ 

I 

\ 
\ 

BOIH:VILLE POWl:R MlMIIUSTRATION 
PINE CREEK 
EXHIBIT FOR: PINC·WL ·.3 EXCLUSION 
f.llNT F"ARM 

DRAWN: ADS CHECK£~ 

SEC 3. TBS R19E WM 
WHEELER COUNTY.OREGON 

-0,7 
DATE 
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ATTACHMENT B: TRIBAL RESOLUTION 

RBSOLOTION NO, 1 2 ,2~1 

WHEREAS, Pursuant to Tribal Council Resolution number 
11,298, the Tribal Council resolved to authorize a team 
consis ing of the Secretary-Treasurer/CEO, manager of the branch 
of Natural Resources, and the Tribal Attorneys to take steps 
necessary to implement an exchange of land ( "Land Exe ange " ) in 
the John Day River Basin between the Confederated Tribes of the 
Warm Springs Rese va tion of Oregon ("Tribe") and Bureau of Land 
Management ("BLM"), includ ing by executing a n Ag r eement to 
Initiate with the BLM; and, 

WHEREAS , The Tribe and BLM ent ered into a Binding Land 
Exchange Agreement dated effect ive January 21, 2016 (the 
"Agreernen ") , which Agreement effectuated the land exchange and 
a copy of which is attached as Exhibit "A"; and, 

WHBRBAS , It is a condition of the Agreement t hat t he 
Tribe convey acceptable title of the real property that it is 
transferring to the United States (the "Tribal Property" ) ; ad, 

WHEREAS, The Tribe bas engaged AmeriTitle to p rovide a 
title insurance policy with respect to the Tribal Pr operty , and 
AmeriTitle is requiring that the Tribe provide a limited waiver 
of sovereign i mmunity as a condition of the issuance of a title 
insurance policy; and, 

WHEREAS, The Tribal Council has concluded that 
providi ng a limi ed wa iver of sovereign immunity in favor of the 
title company ("Company" ) re l a ted to any disputes or l awsuits 
between the Tribe and the Company arising from the title 
insurance pol icy issued by Company, in substant i ally similar 
form as the at ac ed as Exh i b it "B" ("Limited Waiver") , is 
necessary to convey acceptable title of the Tribal Property to 
the BLM; now, therefore, 

BE IT RESOLVED, By the (2 7th ) Tribal Council of the 
Confederated Tribes of the Warm Springs Reservation of Oregon, 
pursuant to Article v , Section 1 (a), (c ), ( 1) and (u) of the 
Tribal Constitution and By-Laws and Warm Springs Tribal Code 
Chapter 30, that the Land Exchange authorized by Tribal Council 
Resolution 11,298 and Tr ibe 's exec tion and performance of the 
Agreement and any other agreements or document s in furtherance 
of the Land Exchange are hereby approved and ratified, and the 
Tribal Council Chair, Vice Chair or Secretary-Treasurer/CEO 
("Authorized Represe t atives") are hereby authorized to take or 
cause to be taken all other acts on behalf of the Tribe that the 

Page 13 of29 
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Resolution No,12,291 
Page 2 of 2 

Au horized Representat ive deems reasonably necessary or 
des'rable to effectuate he Land Exchange an he Tr ' b 's 
performance o the Agreement, including wi hou limi a ion by 
paying such expens s and execu ing all documents that such 
p erson deems reasonably necessary; and, 

BE IT FURTHER RESOLVED, Byte Tribal Council that any 
of t he Authorized Represe n tatives are he eby utho ' zed, on 
behal of the ibe, o sign and execute documen gran ting the 
Limi ed aiver in favor of Company in subst antially similar or 
as he attached ..... xhib ' 'B" . 

CERTIFICATION 

The undersigned, as Sec etary-Treasurer/CEO of h 
Confederated Tribes of he arm Springs Reservation of Oregon 
hereby certifies eh t the Tribal Counc · 1 s composed of 11 
members, of whom 8 constituting a quo :um were pres ent at a 
mee 1.ng thereof, duly and regular y called, not · ced, co vened 
and held thi s 5th day of February, 2017 and he forego · ng 
resoluc · on was passed by he affirmative vote o 7 members, t e 
Chairman not vo i ng ; and ta the sa ·d esolution has o been 
rescinded or amended in ny way . 

L. Anderson ~,jJ-1 
ng BIA Superintendent 

A achments : Exh1bit "A" 
Exh ''B" 

cc: Secreta y-T easurer/CEO 
Supe in endent 

-1.c e acona 
Secretary-Treasurer/CEO 

Administracive Se rvices center 

Page 14 of29 
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.Exhibit 

UNITED STATES DEPARTMENT OF THE INTERIOR 
Bureau of Land Management 

Prineville District Office 
3050 NE Third Street 

Prineville, Oregon 97754 

BINDING LAND EXCHANGE AGREEMENT 

CONFEDERATED ffllBES OF WARM SPRINGS 
RESERVATION OF OREGON 

OR-659.26 

I :H>llo 
TIDS LAND EXCHANGE AGREEMENT i made thl.1 ~ / day of """-lo,, ... -)". z6t9; 
pursWUlt to PubLic Law 1 J l • J l, the Omnibus Public Land Management Act of 2009 {lhe Act). 
Section 206 of the Federal Land Policy and Management Act of 1976 (43 U.S.C. 1716), and the 
l'cguiations at 43 CFR 2201.7-2 between the United States of Americtt, acting through th 
31Jtboriud officer of the Bureau of Lund Management, hereinafter styled the BLM. and tbe 
Confederated Tribes of Wann Springs Reservation of Oregon (CTWSRO). hereinafter called the 
Noo•Federal Party. 

In consideration of the mutual agreements contained herein. the parties agree as follows: 

1. The Non-Federal Party will convey to the United tates of America, by general wamwty 
deed free of lien or encuinbrance, except as otherwise provided herein, the real property 
and all interest therein. as descnoed in Exhibit A attached hereto and mad o part hereof. 
The value of these lnmls is $655 400. 

2. In cxchango the Unittd States of America agrees to convey to the Non-Federal Party. by 
patent issued by the Department of the In erior, tb real property and all interest thcmn 
as described in Exhibit B attached hereto and mnde a pan hereof. The vnlue oftbese 
lands is $872,600. 

3. To &void A project•related influence ' th uppra.isal, the" cope of Project RuJc,, as 
outlined in the "Yellow Book" has been applied to the Federal and non-Fedel'I\J 
Wilderness Areas and Conservation Ar~. 

Page 15 of 29 

As defined on page 86 of ection 0-7 of the Uniform Appraisal Standards for Federal 
Land Acquisition (UASFLA): "lt is important. however, for the appraiser to recogniu 
that the appraiser must utilize the same method of valuation for both the Federal aodnon­
Fedcral lwi~ jn the exchange." 
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l:IYJK>thc.ticgJ Condition (,HQ l: The D.r,pnisal anaty · for this a bange should 
disregard the Federal :md non- edc:ral related pr<(oct areas (Wilde ConJffl"i 
ot ). (S<!e UASFLASection B-10; Pagcs-45-47 -~ or Diminution in V, 

Due r.o the Project. 

4. The BL will con cy Federal la:nd.$ with rc.rtrictive OOVC1.l.Ollt in the ~veyance 
do ument to ure the 1 -tam pte5CtVa.ti0n of propeny?s hi tori.c sianificancc, in 
accordance with 16 CfR 800.5 ( ) (2) (vii), 

s. 1n appl;rine Hy;pqtht;tjc&l CQodldoo (HQ 1 ·"Scope of Project Rule," the 
aJuatio did not co.nsidcr the proteetive covenant aff'tctin& ccnain f edeml exchan e 

lands. 

6. BLM and the C'fWSRO developed escrow instruct.i0D$ (attached & Exhibit C) to 
transfer title to the non-F t nd Fed lands ma single dion through escrow. 

7. Th vaJu s identified above will rem · fixed u.ntil consummation of the land exchange. 

8. To equalize the val oftbc lands i.nvotvod in the <»Cehanp the CTWSRO wlJ1 deposit 
$217,200 into escrow and tel it to tM BL UJ>OD coD.StlltU1Ulti n of the excbmaic. 
This c equalization p ym nt i:ia wilhin the re artory para:mctcrg of2S perocnt Qf 

F«leral land. 

9. The parties qree that the on-Federal Party will be responsible if necessary t' 
mnov indemnificsticm or other rcmcdL tiOTJS ooru:cmiog ~ bazardo u.bs 
found on tho .non-Federal land. 

Coad· 1 

This Agn,cment is Je 
erms and c(uitii.ti.011.S h 

y bindJn& on both the Non-Fcdctal Party and 
in idODtutcd and provided.: 

BLM subject to tho 

Page 16 of29 

1. The C O can convey acoeptablc titJe to Uni ed S es of Amcric . 
2 N 1()55 damage occur, either property from any cause. 
3. The · c o not fwd or di,cJosc: ony baur<l.oll.S subsumces on lbe Federal or 111 n-

F era.I l d prior to conveyance. 
4. Deciding Office uph Ids the decis'on t approve the exchange in the event ofa 

protost o:r appeal. 
5, Th partlc do no ag:rce through mutual consent o termioa 
6. o.naressf Dal ov · ght raises no obj ·ons, 
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F Jiu.re to Perform 

In the C'\lc:nt of faiJure to perform ot comply with tenn t orth in tms Agr ement. the n n-
oomplyins party will be Hable for al borne by the other follo : NONE 

D r on of Agreement 

Tots agreement js binding for 12 months after uecuclon r until 12 months after 
any third•party protests. appeals, Md ti~tion wh.lehevcr ie greater. 

E tio 

_ S WHEREOF, the pllffle.-. hereto have 'gried 1h ·r name5. 

Confederoted Tnoes of th Warm 
prings R erve.ti n of Oregon 

P.O,BoJlC 
Warm Sprln , Oreaon 9 

U.S. Oep3r:t,nent of the ]ate.nor 
BUJ"04U of Land Monagcmcnt 

D 

P.O. Bo 2 SPorth1ntJ. On:~ 97208 

luti n f 
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• ure to Perform 

Lo the event offa.ilun: to perform or comply with tezms set for1h in this Agreement, the nor,. 
complying party will li ble for aJI costs born by the other pany as foUows: ONE 

D11ratio of Aareem t 

nus agreement is binding for J 2 months after execution or until 12 months after the resolution of 
aoy third-party protem, appeals. and litigation. whichever i gr u , 

JN WITNES WHEREOF. the puties hereto lulvc signed their ruimes. 

Conf«lcratcd Tribes ofth W4l'm 
Springs Reservation of Oregon 
P.O.Bo:itC 
Warm Springs, Orcion 97761 

(b )(6) 

f 1.-t t I 

U .S Depattmont of the Intcri 
.Bureau of Lend Me,.nagemcnt 
P.O. Box 296SPortland. 0 Oil 97208 

D 

Page 18 of29 
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EXlUDlTA 
LDR CERTlFIED LEGALDESCRIPTlO 

OF THE ON-FEDERAL LANDS 

T. 8 ., R. 191:... .M. 
Section 2. lot 7; ... .... .......... ... ... .. .............. .. ....... ................................ .. 32.23 cre5• 
SectlQrt IJ,NE¼, E½NW¼, tot 1, Lot2; ... ...... ... .. ...... ....................... .. ..... 302..49 res• 
Section 12, N½NE¼, ¼; ...... ...... , ........................................... ....... .. .240.00 scr-es• 
StctJon 23, NE¼NE¼; ...................... ..... .................... ...... .................... 40.00 aercs 

1: 8 S. R. 20 W.M. 
Section 7, W½NE¼, SBV.SE¼; .... .................. ......................................... 120.00 acres• 
Section 8, Lot 4, SEl/.SWY.., E½ E¼, (that portion lyi,og 30 feet .southerly and petpendicular m 
the centerline oftbe road); ................... -~····· ·· .............. _ ................................. u ....... I l S.98 IICl'CS 

Se(;tion 9, l.ot4, SE¼SWl/4- SW¼SE¼. {that portion lytng O feet southerly, westerly and 
perpendicular to the ocnt line oftb<, road; ............................................... 63.72 acres 
ection 16. W~¼. (th t pon.ion lyin" 30 feet westerly an perpendicular to the 0~ line 

described by metes and bounds). SE¼ (that portion lying 30 feet westerly end perpendicular to 
the centerline of the rond. in Rhodes Canyoo arid wcste ly o.nd perpendicular to the GPS Uoe 
dcscc'bed by .metes Md bout d ), E½W½, L ts 1, 2~ 3 aod 4· ......... .. ................ 432.87 a.c:res .. 
S ction I 7, E½, E½ W½. o 1, Lot 2, Lot 3, Lot ; .. . .. ... . .. . .. • .. • .. .... . . . . . . . . .. .631.62 acres• 
ection 18, E½ ½, £1/iSE¼, SW'I.SE¼; ....... ... ., ... . .. .. .. . ...... ........ .. ... ... 280.00 octes 

Section 19, N½NE¼, SE¼NE¼; .. ...... ... . ..................... .................... . .. 120.00 acn:s 
ection 20, W½ ¼ .l:l½NW¼,Lot l. Lot2· ...... ..... .. .. .................. .......... 235.&3 acres• 

Scc:tion '21, NE¼, ¼SWY.., E½NW¼, (that portion lying 30 feel westerly and perpendicular of 
the ccuferlinc of the road in Rhodes Canyon); ........................ •m••··" . ......... 143. 9 acres 

T.9 S., R. 20 E., W.M 
ection 7, SY,NE¼ E½ W½, (lhat portion easterly of the John Day River), SB¼; ... 385.00 acre 

Sc:clion 28. AH; ............ ...... ..... ............... .. .......................................... 640.00 acres• 
Se tion 29. All; ..... ... ................................... ................ . .... ..... ... ... ...... 640.00 IICJ'e$ 

Section 30, SW¼, (that portion easterly of the Joho Oay River); ........ .. .............. . 70.07 acres 
Section 31 NEV• (that portion northerly of the John Day ruver); .......... ...... ........ .34.77 aaes 

T.9 S., R. 19 E., W.M 
Sectloo 2S, EV.NE¼ (that ponion easte1I)' of the John Day River): . .............. .. 14.65 acres 

Total CTWSRO Acres: 4,542.82 
• All Minera.ls- lte!crvcd federal 

•• The Ru.re-au of Land Maoagcment (0 M) will estnblisb th eastern and northeastern bound:uy 
ofthc Spring B in Wilderness Area by Global Posilioning Sy tern (GP ) and a metes and 
bounds criptlon. The l:JLM will take :PS points along an existing rood that extends besld 

l='Y hihit A 1 
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the draioage in the bottom of Rhodes CenyOJL 1n the SE¼ of Section 16, the m~d wildemese 
boundary leaves this road IUJd extend, northerly up an mtcnnitleat drainage and cro ing the 
nottb line of Section 16 and cQntin~ nonhedy and westerly a1 ,ng the road through the non­
Fede:a.11.ands 1.o tb.e ~SWl/41 SW¼SE¼, of Section 9. The non-federal lancis include tha.t 
portion ofth~ aliquot pn,u lyins 30 feet ~thcrly ~d parpcnd.icular to tb~ cemalioc Qfthc 
road. 

TheNad proceeds w dy cro ing the ·on line and through th £~SE¼ Section 8. The 
ooa•Fadcral lo.nd in<;tud~ that portion of'thia aliquot part Iyi 30 feet soutwly and 
perpendicular to fhe centerline of the road. 

The wilderness boundary oontim.acs westerly and is coincident wiLb the oonb l~ of Lot 4, 
SB1/4SW¼ tile SWY. y~ section 8. T. 8 s .. R. 20 

cadutral wvey will prepare am and bounds d.e:icription that describes I non-aliquot 
portions of the non-Pedcral land to be conveyed in the cxchanae. 

A. Reserved Federal minerals on non-Fedetal sum e - 2,0ln.17 eta 
B. Minerals QWnCd by the CTWS that would be: conveyed - 674.JS era 
C. Third party resc:rvcd minerals -1,186.30 •~ 

l.Book/P1,e 10--361)..Burgess to Geil ~1'62 - 656."6 Uffll · ide tlie w1 en 
bo• dary 

T. 8 S. R. 20.E. W.M. 
Section ? • SE¼NE V. SEV4SE¼; ....................................... , ................. 80.00 acres 
S«tion 6 WY.i.NE¼, (that portion 1 lng 3-0 feet we:itcrly and perpendicular to the GPS line 
described by mete GDd bounds), SE¼ (that portion lying 30 feet WC8tc ly and 
perpendicular to the centerline of the road in Rhodes Cany 11 and westerly Md 
petptndicu.lar to the GPS line described by ructcs and bounds), E¼W½, Lou I, 2. 3 and •: 
. ..... ......... .................. ..... .................. ........... . ........ .. ...... ·-······-·'32.87 acres 
Section 21 NE¼ NE¼ W¼, E½NW¼, (tliat portion l)'ing 30 feet westerly and 
perpendicular of ch cenicrline of the rood io Rhodes Canyon); ................... 14).59 acre 

2.Book/Pa,r 14-3(;3- Lee to Reilly-1917-1 '15 aua oiatlide the wildcmeu 
bo dal')' 

T.9 S., R 20 ., W.M 
Section 7 S½NJ:¼ EYiW~ (tMt poni n eas1erly of the John Day River) SE¼; ............ .. 
............... ..... .... ... .. , ...... .................. ........ .... .... , ...... .... ......... ........................... .. ...... 38S.OO ti:reS 

Scc-tioo 29,All· ............. 1 ....................... .... , ............... .. . ........ , .............................. ()4.0.00 ac-re.s 

N'vMhit A? 
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.BooklP•&c 20-205 ... tate ot Oregon to S Uivaa-1!#46 - J 04.84 teru ooblde the 
wi)dernes boUDdary (BottleficJw Area) 

.9 .,R.20 .. WM 
~tioo 30, SW¼, (ti1a1 portion eas1erly of the Joho Day Rivet); .. ........ ............. 70.07 ewi 
ection 31, NEV.., (that portion northerly of the John Day River); ........ . ......... J4.77 acres 

Total 1,786.30 acns 
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T. 7 ,R.20E. W.M. 

EXHIBJTB 
LDR CERTD'IED LEGALD£SCRI nONS 

OFTHE DERALLANDS 

Sectlo.n J 9. SBY..SW¼; ............. ............................................................... 40.00 acres 
i;<;tion 20. SE¼SW¼; .................................................................. ......... . 40.00 acres 

Scic:tion 29, .NWY• W'/4; •...••.••••..........•..•....•.•..•• , . , ............ , .•.....•••••••..•..... 40.00 ac...rcs 
Section 32, SW1/4NE¼, N½ E¼. W1/'5E¼: ..... , ......................... ......... ······ .160.00 OIC1'G$ 

St-ction 33. ½SB¼; ................. , ....•.. , .. , ..... , .. .... ........ ...... .. .. . .. ................ .. .................. ...... 80.00 ac_res 

T. 7 S., R. 21 E., W.M. 
Section 19, SE¼SW¼; .. .. .. ..... .. ... .......................... ................... .. ........... .. 40,00 a:c,es 

T. 8 S., R. l9 E., W.M. 
Section I, S.E¼ ¼; ........................................... , .................................. 40.00 DctCS 

Section 3, Lou 2, 3, 8 and 9, SW¼NEY'1 SE¼NW1
/.., NWV..SE¼; ....................... ..222.21 acres 

T. 8 S. R. 20 E W.M. 
Section 6., Lot 7 E½SW½; ........ ... ........................................... ... ............ .120.37 acres 
Section 11. 8V. ¼• ........................................ ..... ................. ......... ..... 40.00 ac.n:s 
Sccti n 12. Lot 2, Lot 3, NE¼ F.¼; .................................... , ..................... .111,28 8CIC8 

Ser:tlon l S, ot l, Lot 2, t 4, E¼ W1/4, E1/.aSW¼, $WV.SEY.; .. ..... .......... .... .. .264.69 acres 
~on 21, NB¼SE¼; ... ......... ... .............................................................. 40.00 ae:res 
Soctioo 22, Lot 3. EYJNW¼, NE¼ W¼; .................................................... .154j7 a.ores 
~tion 35. Lot 2, Lot 3, NE¼SW¼; , ........ ........... .................... .. ................ 11 l.S4 ue-TCS 

T. 9 ., R.. 20 E., W.M. 
Section 1, Lot 1 Lot 2, Lot 3, Lot 4; .................. ...... .................. .............. .... S0.94 ac-res 
Sc,c:tio_n 2. Lot 4; ..................... , ............................. , .. ................. .................... 11 .. 90acre 
Scetiou 3, SEY~E¼; ........................ ........ ................................. ......... .... 40.00 
Section .,. .Al.I;~-·· ................ ...... ...... ... .................... ................... ,., ..................... 640,00 a.c;rc& 

Section 91 All· ............ ........... ..... ................................... , ..................... 640.00 a~ 
Section 15, Nl/2SW1/.; . ............................ ........... ............... ........... ........... 80.00 acres 
Section18,NEY.., Y2W'/2. E¼,1 t?ll,2. M.d4; ..... .................................... 617.06acres 
Section 201 All; ............................................................................. . ..... 640.00 acres 

Total Feder Acres; 4.224.36 
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Together with the following water rjgbts: 

Towmh.ip ~c: Secdon 
Quarter / 

eni.ficate# 
Acr of Wattr 

Ouartcr Ri11bt 
BS. 19.E. 3 NESW 30248 1.6 

8S. 19E. 3 SENW 2S322 0.6 

8S. 19E. 3 NESW 25322 4.1 

A. The Umtcd Sta~ s will convey tho Fedenll land subject to ditches and canals and tho 
Mcwnbrunce listed below: 

T. 7 S., R l l E., W.M. 
Section 19, SE¼SW¼; 
ID-000078 Highway right.of-way 

T. 8 S. 'R. 19 8., W.M. 
Section 3: 
OR-24421 - bwied tclcphooe able right-of-way 
OR•3423S - aerial clmric distribution line right-of-way 
WheeJu County Clarno Road 2 

B. The Federal land incllldcs me following grazing allotments; 

1. Amin Pe.ak A!Jotmeot • Cont'edua ed Tribe$ of the Wann Springs of Oregon 
2. Rim Allotment - CQnfeclcrarcd Tribes of Warm Springs of Oregon 
3. Spring BIISin Allonncnt • Confederated Tribes of Wann prings of Oregon 
4. Tripp Allotment - CMt 

S. Byrd! Point Allotment • vacMt 

There ate no authorized improvements oo ' ) lleds in the o.llotmcn leased by 
CTWSRO. 

~,.-hihir R? 
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E hibit B 

Limited \l 

Polic #48 
t>r of o,· r, {gn lmmunity to Satisf 'p cial Ex ption to T itle In uranre 

D. 111e Tribe e p • ly, 
1rrcvoc bt a d un uivocally agrees to w:11ve all protectio 1h111 ii ma be afforded by tri al 
sovereign immunity or the limi1 d purpo · of defending agam t an di pu or law uits 
lx:t\ een 1h Tribe and [Insert Title Company] (" om.pcmy'') rclal d to or ori. in from th title 
il1 urance pol i the "Policy'') i ued by the ompany wit re p t co the real prop rty 
i cntificd on Exhibit _ the "Prope "). The Tnoe and th ompaoy may ea .h b ref rred lo 
he-rein a "Party, or, tog thcr. as the "Partie .' Thi Umiled \ aiver applies on ly t tJ1e Tribe 
and to no otber Tribal party r enlil • d n thing in this waiver o titut general or limited 
" ivcr of the sovereign immunity or coo cnl to sui1 of any other body, agen , en1erpri e, enti y, 
i dividu.aJ member, officer, cmploye or official of the Tribe. Th Tribe consents generally I tl1e 
nforcement ofan judgment ag. in 1 it or them i connection 'th an di pute ri ing out of the 

Policy; pro idcd, however, that no en umbran e · on Tribal land hall be reated a a r1.: ult of 
any j dgm nt gainol it. Th Tri con nt to tl1e juri ictjon of lhc American Arbitration 
A sociation a provided in the · e ti n _ heroin, a well to lhe jurisdicli n any f the 
led ral 11 of the tatc of Oregon, or the purpo o ompe lli ng arbitration a.nd/or enforcing 
final deci ion of the arbitrator (in either inst nee, a •·.Judl lal Proo ding"). The Tribe agrees 
that it shall not pie.ad r , as defense to any ction brought by th ompany or jts 

cc or r signs an right or claim of right t the ret1iurcment o f cxhaust1011 o triba l urt 
remedie pri t he conun nc mcnt o arbitrati n liti a1ion proceedjng , even if an u h 
tn aJ fornm would have c-0ncurrent j uri diction ov r any such di pute but for ueb aiver. The 
Tribe wai its righ to hav an d i. pm he d in y tribal court or be ore an othe tri al 
tribunal, forum, O\lndl r other 1djudi live body heth r r n 1 u h forum now exists or is 
hcrci a er ere t d. be ompany h II be entitled to U available legal and equitab le r m1xlje , 
in, luding Cb right to specific pcrfom1ance, mone damage nd injuncti ve or declaratory relief. 

pl lo the e ten1 the ompany' rcmcdi are limited herein . Thi limited waiver of 
so crcign immunity i e pre. Jy foni ted folio, : 

I . lti. w i er of ovcrcign immuni e ·pressed h in t:Xprc ,Jy ex lud th following 
a. els of the Tnbe: ltu I e ' federal re tricted fund the Tribe' Minor' Trust 
account, any funds or a!..c;elS n e a for the fulfilment of any payt II budget 
e pendmue or g ,·emmcntaJ reserve balance dul ad pted by the Trib . For purpose, of 
thi . ection: a) ' 't t el" means the real property and all i ome d ri cd therefrom 
e.g. lea e or ement p ym nt . tumpage) for which legal tit le i bel in Im t b the 

nit d States for the be.nefit of the rlb r h Id by 1he Tnlx: and bject t restri l 1 n. 
b the United tal gainst alienation and ribe' go emm n tal power; and {b "fcder.al 
r stri t d fund:·· mean fund. obtained y the Tribe from the nhed t t · Ii r t e 
provi fon of govenimental groins nd rviccs by ond throu h fede lly ppro ed 
co trac ' r agrcem nls with c United tates: nd 

WJIO 16(a)HII JIIUD_1 
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The waiver f vcreign immunity c p d her in is limited l 1he enfo rnent of 1he 
Tribe's obligations under the an d nol includ any thcr lrnnsaction 
. ntra , a ociatcd grccmen or other matters; and 

The waiver of sovereign immuni e pre , 
lo no th r parti or entities and ma not be 

m I granted onJ to the Compan and 
ig:ned· and 

4. e waiver f e ign immunity c p . . herein · limilcd Co the juri diction of the 
ourt and di put· resolution bodi s specifically identified berem. 

Dispute R. olut ion 

or claims between the Tribe and 1he mp ny ,lfi ing ttt of or 
binding arbitration conducted in 

I. onduct o Arb1tracion . Any rbitral r ~h 1J pply Oregon law v.rithout 11 ard to 
Oreg n's c nnict of laws principl . 

5. Place o Arbit ti n. All he ring nd otherprc.x:eedings in th arbitration shall b h Id al 

Bend. Oregon. wile otherwi routuall ag e:d in writing y the parti ·. 

6. Re li f. vaiiable. ith r p c.1 lo them tter ubmittcd to rbitratio11 Proceeding • 1e 
arbiuator hull have autJ1ority to: 

a. i :uc ap ropr:iat int rlocutory orders to mitigat damage or pre ent ir par ble 
in · to a Part ; at 

b. render a final d ision hlch: 

Page 25 of29 

i. detennin ~ r declare · l e right ·, duti adcqu cy of perfonuan . brea h 
or liabilities ofa Pany under 11\e P II . ; 

JI , award appropriat · injun tiv d laratory r mpensat m neta;J')1 

rel ief for the benefit of P s-1 ; und/or 

WI 1• ,l'<a1111 111 _2 
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111. on ta ins such further relief and provisions as the arbilrat r h j uri ·dj ion 
and authority to grant. 

o arbitrat r hall have juri di ti a or authority to a pe ial. equen•iaJ 
or puni1ivc damage again. t ei the Purty. x cpl as inconsistent with 1he 
provi i n of l.h · dispute re olution provision. he arbitration h ll be conducted 
in accordrui witJ1 th ommerciaJ Ruic 
As ia1ion th n in effect. 

7. Deci i n Binding· Enfi rcemcnt. The Deci · n f the arbitrator shall be ome a " Fi 
D ci. i o" a1 th time rendered. All Final Decision. hall be conclu ivc and binding on 
the Panics with re p c co th m ne d ided, and shall b complied~ id by th Panics. 

Par1y m y nter Fin J Decision and insti 1e Judi ial Proc edin for th ole purp . e 
of enforcing a inal De i i n in an ·b naJ specified m th limj1 ~ · vcr of overei.g.n 
immunity. In such Judicial P eedings, neither Party, ith t n ent of 1be other 
Party, hall be enli led to contend that the Final De i ion hould be vacated, modified or 
corrected :nd th pan:i hereby e pre sl , a.ive all other ngh nd rem dies that might 
Hhe ri · available in the Judj ial Pf c ding. Th limited , ai er f vereigo 
immunity e Ji rth i S ion _ hall apply to the en r m nt of n Final Decision. 

WII ,I a)I 1119:lt_? 
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