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I. I.
INTRODUCTION

The Columbia River Inter-Tribal Fish Commission ("CRITFC") and Yakama Nation submit this brief on behalf of CRITFC's member tribes and the Yakama Nation (collectively “CR/YA” or “Tribes”) pursuant to the Procedures Governing Bonneville Power Administration Rate Hearings, 51 Fed. Reg. 7,611 (1986), and the Special Rules of Practice governing these proceedings.  SN-03-O-1; and SN-03-O-2.  CRITFC and the Yakama Nation take exception to Bonneville's Draft Record of Decision in this rate case, SN-03-A-01 ("DROD").   

While CRITFC and the Yakama Nation recommends changes to the DROD, to the extent not otherwise noted in this brief on exceptions, wherever contrary to the determinations in Bonneville's DROD and in the following Final Record of Decision ("Final ROD"), CRITFC and the Yakama Nation incorporate by reference all of our other arguments as set forth in our briefs, as well as our direct and rebuttal testimony in this rate case in order to preserve the CRITFC and Yakama Nation issues raised in testimony and in our legal briefs.  To the extent the DROD or the Final ROD depart from the recommendations contained in our prefiled testimony or briefs in this rate case proceeding, CRITFC and the Yakama Nation reserve the right to raise such issues in subsequent administrative and judicial proceedings.  

A. Summary

We would like to begin with a general observation.  The Columbia River Inter-Tribal Fish Commission and Yakama Nation have participated in good faith in the Bonneville SN CRAC rate case and other Bonneville processes over the years.  We have committed valuable time and resources to participate. We have urged Bonneville to meet its legal and Treaty trust obligations.  We have offered numerous recommendations that would have improved Bonneville’s financial health and improved its ability to meet its costs and fully repay the United States Treasury as required by law.

Our primary concern has been that Bonneville continues to use optimistic assumptions and limits its ability to raise rates in a way that will increase the risk that Bonneville will not be able to meet its costs or repay the debt that it owes to the Treasury.  Given Bonneville’s recent history, we believe that Bonneville will reduce protection and funding for our Treaty fish and wildlife resources when faced with a financial problem.  Bonneville’s behavior has shown that it will not take the political risk of deferring payments to the Treasury.  Instead, it will abrogate solemn commitments made to our tribes.  

Bonneville has ignored virtually all of our recommendations.  Bonneville apparently made important decisions about fish and wildlife restoration and our Treaty rights in other forums without any consultation with our tribes.  Bonneville then uses the results of those decisions to keep us from raising issues in the SN CRAC process.  This certainly goes against commitments that Bonneville has made to the tribes.  It is contrary to Bonneville’s Tribal Policy.  Bonneville has also moved to strike important evidence contained in our testimony, briefs, and exhibits.  Remarkably, Bonneville moved to strike its own material and public information from other public agencies when the materials supported the concerns we were raising.  Bonneville even moved to strike letters from its Administrator to our tribes that committed to use the cost recovery mechanisms to adequately fund fish and wildlife. 

Frankly, we are not accustomed to this kind of treatment in what should be a government-to-government relationship. We are saddened that our offers to work with Bonneville and to strengthen its financial health have been rebuffed.  We are dismayed that Bonneville is continuing to rely on many of the same optimistic assumptions that got it into its current financial crisis.  Bonneville’s failure to learn from its recent history shows poor judgment and is not consistent with sound business principles.   To make matters worse, tribal communities and our fish and wildlife resources are likely continue to pay the price for Bonneville’s short-sighted decisions. 

The Columbia River Inter-Tribal Fish Commission and Yakama Nation take exception to Bonneville’s DROD.  The issues and concerns raised in our Initial Brief (SN-03-B-CR/YA-01) remain the same.  We do not believe that Bonneville’s treatment of the numerous issues we raised in our brief and testimony addresses Bonneville’s obligations under the law.  Bonneville’s reliance on optimistic assumptions and self-imposed limits on its ability to raise rates are not consistent with sound business practices.  Bonneville’s decisions weaken it financial health and shift the risks to our Treaty fish and wildlife resources.   

Bonneville’s proposed Safety Net Cost Recovery Adjustment Clause will not result in adjusted rates that are high enough to meet its costs and assure repayment to the Treasury pursuant to 16 U.S.C. 839e(a)(2) (A)&(B).  We incorporate our Initial Brief (SN-03-B-CR/YA-01), direct testimony (SN-03-E-CR/YA 01) and rebuttal testimony (SN-03-E-CR/YA-02) by reference.  We do not waive any of the technical or legal arguments or issues raised in our Initial Brief, Direct or Rebuttal testimony.  Given that our appeal of the WP-02 rate case is still pending at the Federal Energy Regulatory Commission, we do not waive any of the technical or legal arguments contained in our briefs, testimony, rebuttal, or evidence presented in that proceeding.  

We argued in our SN-03 Initial Brief that Bonneville’s rates are not high enough.  We believe that Bonneville has not adequately addressed the risks and costs that it faces.  This fact will lead to Bonneville’s failure to meet obligations under Treaties and Federal laws and reduce the likelihood that Bonneville will be able to fully repay its debt to the Treasury in a timely manner.

One of the purposes of our testimony and briefs was to clearly raise these issues to Bonneville.  The remedies we proposed in our Initial Brief would have Bonneville raise its rates and strengthen its risk mitigation measures to ensure that all of its costs, including the costs associated with its Treaty and trust obligations and other Federal laws are met while assuring repayment of its debt to the Treasury.

We continue to believe that Bonneville can raise its rates several mills per kWh, still be substantially below the market cost of power, and achieve these goals.  This would improve Bonneville’s ability to fund needed fish and wildlife restoration and cultural resource protection.  It would also help meet the requirements of the Clean Water Act, the Endangered Species Act, and numerous other laws.  Moreover, it would position Bonneville to remain competitive in the 2007-2011 rate period and significantly improve the chances that Bonneville will be able to make full and timely payments on its debt to the Federal Treasury to repay the investment in the Federal Columbia River Power System (“FCRPS”). 

Improved water conditions and other financial consideration provide an opportunity for Bonneville to increase its assumptions about fish and wildlife funding and address the other costs and risks we have raised while still minimizing a rate increase.  We estimate that the 5 percent rate increase Bonneville now proposes will result in an additional $1.10 per month for the average residential consumer that is served by a utility that gets all of its electricity from Bonneville.  Customers served by utilities that buy only a portion of their power from Bonneville would see even lower impacts.  Increasing funding to levels adequate to fund the Provincial Review would result in a total increase of about $3 per month and create thousands of jobs in rural economies.  Bonneville still has an opportunity to create a win-win situation, while meeting its legal and Treaty trust obligations.

If Bonneville fails to correct the flaws we described in our testimony, rebuttal, initial brief, and this brief on exception it will shift a number of financial risks from its customers to tribal trust resources that Bonneville has a solemn obligation to protect. 

B. Issues in this case


Bonneville’s SN-03 rate proposal will determine whether Bonneville has sufficient funds to meet its costs and repay the United States Treasury.  It will also greatly affect funding for the overall federal effort to recover Columbia River salmon runs to sustainable, harvestable levels.  The SN-03 proposal will limit financial capabilities of the Bonneville Power Administration to fund the recovery of Columbia River salmon runs to the extent such runs have been impacted by the development and operation of the Federal Columbia River Power System. 
CRITFC and Yakama contend that Bonneville’s rate proposal does not provide sufficient financial capability for Bonneville to meet its total system costs, which include its statutory and other legal duties to fund salmon recovery.  Bonneville has not included the appropriate costs in its analysis of Bonneville’s financial obligations.  Bonneville has not adequately addressed the significant uncertainty it faces in future costs and revenues.  Bonneville’s proposal greatly reduces the probability that it will make all of its Treasury payments on time and in full.  Bonneville’s proposal does not meet the Fish and Wildlife Funding Principles.  Bonneville’s proposed rate design will further weaken its ability to meet its other costs.  Because of these flaws in the proposal, Bonneville will face two untenable alternatives.  Bonneville will either defer needed fish and wildlife restoration (which is already occurring) or it will not have sufficient funds to assure timely repayment of the debt associated with the Federal Columbia River Power System (FCRPS).  Neither of these alternatives is acceptable public policy.  Neither will further the Federal government’s obligations under the Treaties or Bonneville’s obligations under § 7(a)(2)(A) & (B) of the Northwest Power Act, and other Federal laws.  

Bonneville has not adequately addressed any of the issues we raised.  It has also not addressed the remedies we proposed to improve Bonneville’s ability to meet its costs and repay the Treasury. 

II. SN CRAC ISSUES.

A. Causes of Bonneville’s Financial Condition


While we concur with ICNU/ALCOA that BPA “obfuscates” its cost increases by comparing current and forecasted costs to its 2001 actuals rather than its May 2000 rate case costs, SN-03-A-01, page 2.1-5, it does not follow that BPA must disallow any costs from recovery through the SN CRAC mechanism.  Bonneville is obligated by law to recover its total system costs, whatever they are.  While it is unfortunate that Bonneville was so optimistic in its May 2000 cost and revenue forecasts, Bonneville can and should restore its financial condition in the SN CRAC proceeding regardless of the extent to which its current condition is related to inappropriate assumptions made in prior rate cases.  


We are concerned by Bonneville’s use of 2001 actuals with regard to fish and wildlife costs for a number of reasons.  First, by the manner in which it uses 2001 actuals, Bonneville fails to account for its substantial fish and wildlife carry forward obligations that existed in 2001 and continue today.  Second, the use of 2001 actuals for fish and wildlife ignores the circumstances related to FCRPS biological opinion, Bonneville’s reliance on an “aggressive non-breach” suite of off-site habitat improvement measures, the months of BPA-hosted meetings where future fish and wildlife funding needs were analyzed, and the volumes of tribal testimony on this issue.  Third, the use of 2001 actuals “obfuscates” the fact that Bonneville fish and wildlife funding is now and is forecasted by Bonneville to be less than the inadequate budget levels assumed in May 2000.  


As discussed subsequently, we believe that the failures in BPA’s budgeting processes dictate that limiting the SN CRAC to certain capped costs levels is imprudent.  Likewise, we believe that the “one-way street” Bonneville proposes for accepting further cost reductions, but foreclosing recovery of cost increases in setting the SN CRAC parameters is imprudent.  


While Bonneville argues that it is not making budget decisions in the rate proceeding, it is making decisions to cap certain budgets for purposes of collecting revenues from power sales and other decisions that have very serious budget consequences.  In this light, Bonneville’s argument that it is not engaged in budget decisions in this proceeding appears, at times, to rest on a distinction without a difference.  As we discuss subsequently, Bonneville should accept the CRITFC and Yakama testimony on its likely future costs.    

B. Regional Economy

In our brief we raised concerns that Bonneville was giving significant weight to economic issues without conducting any economic analysis.  This weighting appeared to increase the risk for meeting Bonneville’s costs and repaying the Treasury.  We raised concerns that also argued that if Bonneville was going to rely so heavily on economic considerations it should consider the impacts on tribal and rural communities.  We also argued that Bonneville had not appropriately balanced these regional economic considerations with its decisions regarding fish and wildlife and other trust resources.  If Bonneville had conducted such analysis it is likely that the studies would have shown that economic benefits from habitat restoration activities in rural communities would far outweigh any adverse effects of the associated rate impact.  It is also likely that the study would show that Bonneville’s customers have received billions of dollars of benefit while tribal economies and cultures dependent on fishing have been decimated. See SN-03-B-CR/YA-01,  at Pages 52 through page 57.

In our brief we calculated the rate impacts to the average residential consumer from the Bonneville proposal and our recommendations for adequate fish and wildlife funding.  These calculations were based on SN-03-E-CR-01VV (not SN-03-E-CR-01C which Bonneville references in the DROD).  See SB-03-A-01, page 2.1-32 and 33.  Using the same methodology, it appears that the rate proposed in the DROD would increase electricity costs for the average consumer, served by a utility that gets all of its power from Bonneville, by about $1.10 per month.  The proposal results in Bonneville rates that are about 25 percent below the long-term market rate for electricity.

Bonneville has succeeded in minimizing the rate increase.  It has not properly balanced this focus on minimizing rates with the need to address the costs and risks that it faces.  It has not analyzed the impacts on the economy in anything close to a comprehensive evaluation.  The result will likely be increased risk that Bonneville will defer either its payments to the Treasury of fish and wildlife protections. 

C. NEPA-Related Issues


We do not waive our NEPA claims as described in our opening brief.

D. Loads and Resources


As discussed in our direct testimony, presented in oral argument, and preserved in our opening brief, we believe that Bonneville has relied on overly optimistic assumptions with regard to river operations.  As stated in oral argument, we urge Bonneville to be more risk averse in assuming revenues from FCRPS operations that it does not control.  This is a loads and resources issue.  Bonneville’s discussion of loads and resources issues at pages 2.2-1 and 2.8-9 fails to capture our concerns.  Bonneville has assumed certain operation of the FCRPS for purposes of estimating its power supply. SN-03-A-01, page 2.2-1.  We believe that the operations BPA has assumed are unlikely to occur and present an overly optimistic revenue picture.  Bonneville has not accounted for these risks in devising the SN CRAC. 

E. Risk Analysis


1.   Bonneville ignored the uncertainties of the West Coast Power Market

We raised concerns that Bonneville’s proposal did not adequately address the uncertainties associated with the West Coast power market.  There is a continuing risk that manipulation of this market could adversely affect Bonneville’s costs and revenues.  See SN-03-B-CR/YA-01, at 29.  The DROD complains that CRITFC and Yakama did not provide details on this issue, yet Bonneville moved to strike testimony that provided analysis and recommendations, including a report by the FERC staff on the manipulation of the California market.

We continue to believe that Bonneville faces significant uncertainty and risk in the West Coast electricity market.  Bonneville’s risk analysis should have addressed the risk that power costs similar to 2000-2001 may occur during some part of the current rate period.  Failure to adequately address these concerns will not make them go away.

2.   BPA Internal Costs are uncertain

Our brief raised concerns that Bonneville had assumed that there was no uncertainty about its internal costs.  We did not believe this was a prudent assumption given the significant increase in these costs in recent years.  See SN-03-B-CR/YA-01, at page 30.  

Bonneville apparently misunderstood our views on these increases in internal costs.  See SN-03-A-01, page 2.6-5.  We have consistently expressed our concern that Bonneville has been over-optimistic about its costs.  Bonneville’s responsibilities and work load were much greater than it assumed in the WP-02 rate case.  The result was higher costs than Bonneville had assumed.  We continue to be concerned that Bonneville has not adequately addressed the risk that its internal costs will be higher than it assumes for FY04-06.  Given the caps established by Bonneville (See SN-03-A-01, Appendix A, page A-14), over-optimistic assumptions will limit Bonneville’s ability to adjust its rates to cover higher costs if they materialize.  The result would be lowering reserves, failing to cover its costs, deferring Treasury payments, or eliminating fish and wildlife protections.  These are legally unacceptable outcomes.

3. BPA’s Secondary Revenues are uncertain
Our brief expressed concern that Bonneville had not adequately address the future risk that secondary sales revenue may be different than Bonneville has assumed.  We cited the fact that Bonneville had over-estimated secondary revenues by $710 million.  See SN-03-B-CR/YA-01, at page 33. 

We continue to be concerned that Bonneville is not adequately addressing the potential that secondary revenues could be hundreds of millions of dollars less than Bonneville now assumes.  This over-optimistic assumption could result in significantly less revenue and increase the risk that Bonneville cannot meet its costs or repay the Treasury. 

We also raised other uncertainties regarding Bonneville’s assumptions about its future costs.  We do not find anything in the DROD that is responsive to these concerns. 

F. Rate Design.

1. Bonneville ignored the forward looking SN CRAC

CRITFC and Yakama have argued that Bonneville needs to be able to look forward and consider future activities that will affect its costs and revenues when it sets the SN CRAC.  This would increase the likelihood of meeting Treasury payments.  See SN-03-B-CR/YA-01, at pages 50 and 60. 

Bonneville responds that it is impossible to predict surprise events so they oppose our proposal.  Clearly, some events cannot be predicted.  But it is not prudent for Bonneville to foreclose the option of proactively addressing known events that will affect its future costs or revenues.  Arbitrarily excluding such considerations from the calculation of the SN CRAC will increase the risk that Bonneville will not be able to cover its total system costs and fully repay the Treasury.

Bonneville also states that “triggering the SN CRAC based upon a predicted future cost event could result in BPA unnecessarily increasing rates.  See SN-03-A-01 at page 2.7-4.  We note that the opposite is also true; failure to increase rates for a foreseeable event will increase the risk that Bonneville cannot meet its costs or fully repay the Treasury.  We also note that Bonneville has adopted a rebate mechanism in the event it collects revenues that exceed the SN-CRAC limits.  Bonneville has not properly balanced the benefits and risks.  It has erred on the side of minimizing rates and shifted the risks to our Treaty fish and wildlife resources and the Treasury.

Bonneville appears to rely on the prospect of retriggering its 7(i) SN CRAC, but fails to discuss anywhere the issue of the year-long time gap created by its restrictions and the restrictions on the contingent CRAC.  Bonneville has provided no assurance that it will not seek to curtail spill or flow during the intervening one-year period to improve its financial condition.  Nor has Bonneville addressed how the one-year gap will affect Treasury payment and its political position related thereto.

2. The new SN CRAC rebate weakens Bonneville’s financial health.

Bonneville has included a new provision in the DROD that would provide a rebate to customers if Accumulated Net Revenues exceed the SN CRAC Thresholds.  This issue was not adequately addressed in the SN-03 rate case proceeding.  Bonneville’s draft decision will result in a lower ending reserve and is not consistent with Fish and Wildlife Funding Principle Number Four that commits Bonneville to positioning itself to have a high probability of meeting Treasury payments and fish and wildlife obligations after 2006.  See SN-03-B-CR/YA-01, at page 43.


Bonneville has conceded that it has not analyzed whether it is meeting Principle Four. See SN-03-E-CR-01TTT, TTTb, UUU, and VVV.   Bonneville also states that “had it done such analysis, it likely would have shown that higher reserves would increase the ability for BPA to meet potentially higher fish and wildlife costs and still remain competitive after 2006.  Low reserves would likely have shown a reduction in BPA’s ability to remain competitive and meet increased fish and wildlife costs after 2006.”  Id. at 01TTT.  Bonneville’s draft decision to provide a rebate will result in lower reserves.

Bonneville claims that it has adopted this provision because of its concern about the region’s economy.  Bonneville has not done any analysis of the economic impacts of its original proposal and offers no analysis in the DROD.  See SN-03-B-CR/YA-01, at page 53.

Bonneville’s draft decision will reduce its ability to ensure that all of its costs, including the costs associated with its Treaty and trust obligations and other Federal laws are met while assuring repayment of its debt to the Treasury pursuant to 16 U.S.C. 839e(a)(2) (A)&(B).  The draft decision is contrary to Bonneville’s requirements under the Northwest Power Act.

3. Bonneville’s Financial Standards are not adequate

Bonneville proposes to change the financial standards in the initial proposal and adopt a TPP of 80 percent.  See SN-03-A-01 Page 2.7-14.  While we see this as an improvement, we are still concerned that this standard “is equivalent to a five-year TPP of 69 percent, which is below the 80-88 percent set in the Fish and Wildlife Funding Principles for the WP-02 rate case.”  See SN-03-A-01 Page 2.7-13.  We continue to believe that this is an unacceptably low TPP that will increase the risk that Bonneville will defer either Treasury payments or fish and wildlife protections.

4. Bonneville should evaluate the Creditor Payment Probability

We argued that Bonneville should also evaluate the probability of being able to pay all of its creditors.  Since Bonneville cannot use and 4(h)(10)(C), FCCF and MOA funds for payments to creditors this would be a useful test of Bonneville’s financial health and would reduce the potential that BPA would reduce or eliminate fish and wildlife protections in order to pay its creditors.  See SN-03-B-CR/YA-01, at page 39.

Bonneville rejected our recommendation but did not provide any analysis on the probability of meeting its obligations to creditors without the 4(h)(10)(C), FCCF and MOA funds.  They did not provide any analysis on whether such a CPP test would affect Bonneville’s ability to meet its costs and repay the Treasury.

5. Bonneville should remove the cap on the SN CRAC

CRITFC and Yakama have recommended removing the cap on the SN CRAC as a way to increase Bonneville’s ability to meet its costs and assure payment to the Treasury.  Removing the cap would also improve the ability to meet the Fish and Wildlife Funding Principles.

Bonneville has responded by lowering the cap from $470 million per year to $320 million per year.  Bonneville has not released the Toolkit runs that were used to analyze the DROD so we are not able to determine how often Bonneville expects to reach the new lower limit or how the limit affects other important financial criteria.  Bonneville also did not provide any economic analysis on how this change affects the regional economy.  Bonneville’s initial proposal resulted in a rate increase of approximately $4.50 per month for the average residential consumer served by a utility that purchase all of its power from Bonneville.  We argued in our brief that this did not appear to have significant impacts on the region’s economy.  Bonneville did not analyze the economic impacts of the initial proposal or the decision to reduce the cap.  See SN-03-B-CR/YA-01, at page 52. 

Bonneville describes its draft decision as a reasonable compromise between the impact of power rates on the regional economy and the financial health of Bonneville. This is hardly a “compromise”.  Bonneville’s draft decision reduces the tools available to address the costs and risk it faces.  Lowering the cap will reduce Bonneville’s ability to meet its costs and repay the Treasury.  Lowering the cap will clearly reduce Bonneville’s financial health.  On the other hand, Bonneville has provided no analysis that its decision will improve the regional economy.  Bonneville continues to make the mistake of trying to please its utility and industrial customers at the expense of its financial health and fulfillment of its public purposes.

Bonneville appears to leave open the option of adjusting the cap during its annual calculation of the SN CRAC. As such, we see no need for a cap. We continue to believe that removing the cap would add to the financial tools available to Bonneville so it can meet its costs and repay the Treasury.  Removing the cap is a critical step in improving Bonneville’s financial health. 

6. Bonneville will only consider good news in calculating the SN CRAC

In our brief we objected to Bonneville’s proposal to only consider information that shows increased revenues and decreased costs.  We continue to be concerned that limiting the evaluation to only positive news will reduce Bonneville’s ability to adjust its rates to address higher costs or lower revenues.  See e.g., SN-03-A-01 at 2.1-13.  If Bonneville does incorporate negative factors into the calculation of the SN CRAC it would reduce Bonneville’s ability to meet its costs and repay the Treasury.  See SN-03-B-CR/YA-01, at page 49. 

In the DROD, Bonneville will continue to evaluate factors that “will reduce the expected value of the size of the SN CRAC” and expanded the considerations it will use in the recalculation.  The considerations now include “Reductions in BPA’s forecasted budget for fiscal years 2004 through 2006 for the BPA Fish and Wildlife program.”  See SN-03-A-01 at Page 2.7-18.

Not only has Bonneville ignored our concerns, it has painted a bull’s-eye on reductions to the fish and wildlife program.  Bonneville is essentially committing to reduce fish and wildlife funding from levels that are not adequate to meet Bonneville’s legal and Treaty responsibilities. Bonneville’s commitment to its customers that it will only consider factors that will decrease the amount of the SN CRAC burdens it compliance with its other statutory responsibilities and is arbitrary and capricious.  It is clearly not consistent with its tribal trust or equitable treatment responsibilities. 

7. Bonneville limits collecting funds under the SN CRAC


In its Initial Proposal Bonneville said that it was open to adopting a mechanism that  could preclude it from recovering excess BPA internal operating costs in the SN CRAC rate design, if those costs exceed the further-reduced limits for FY 2003-2006.

We oppose such a limitation because it could force Bonneville to reduce its reserves if its internal costs were higher than it currently assumes.  A mechanism that reduced reserves and Bonneville’s ability to adapt to the uncertainties that it faces would increase the risk that Bonneville could not meet its costs and repay the Treasury.  See SN-03-B-CR/YA-01, at page 49. 

Bonneville has ignored our concerns and added to the budget categories that would not be subject to SN CRAC.  These now include: (1) Combined; PBL Internal Operations, Corporate Internal Service (Corporate G&A and Shared Services); (2) Conservation Initiatives; (3) Residential Exchange Financial Payments; (4) Combined Power Generation (Corp and Reclamation O&M , excluding fish and wildlife related expense); (5) Power Generation (Other Generating Projects); (6) Renewable Projects; and (7) Civil Service Retirement.  See SN-03-A-01 at Page 2.7-30 and Appendix A, Page A-14.

We argued extensively in our brief that Bonneville faces significant uncertainties about the cost of these excluded activities.  See SN-03-B-CR/YA-01, at Pages 30 through 32.  Limiting Bonneville’s ability to collect SN CRAC revenues if any of these uncertainties increase Bonneville’s costs will force Bonneville to reduce its ability to meet its costs and assure repayment to the Treasury pursuant to 16 U.S.C. 839e(a)(2) (A)&(B).  These limitations are not consistent with sound business principles and they reduce Bonneville’s financial health.

Bonneville has stated that the reason it is implementing budget limits is that it, "...will do much to re-establish the trust between BPA and its customers."  See SN-03-A-01 at Page 2.7-29.  Bonneville clearly does not need these self-imposed limits to operate in a sound business manner.  It can manage the costs that it has control over without the proposed limitations.  Bonneville has increased the risk to our Treaty fish and wildlife resources and the Treasury to build trust with its customers.  This policy decision certainly adds to the mistrust of Bonneville by our tribes.  It is also another example of inequitable treatment that BPA has failed to justify.  Bonneville’s limitations shift the risk of uncontrollable costs to fish and wildlife while providing extra assurance for customers and minimizing rates.  Bonneville has a trust obligation to our tribes.  This policy is directly contrary to that obligation. 

8. Toolkit Issues

The DROD discusses several Toolkit technical issues, but Bonneville has failed to release the Toolkit analysis that was used in the DROD.  We requested a copy of the Toolkit analysis from Bonneville staff, but were told that it would not be available until the final studies are complete.

We object to Bonneville’s refusal to release the Toolkit analysis.  The failure to release this analysis places all the parties at a significant disadvantage in preparing the briefs on exceptions.

G. Fish and Wildlife.

1. Bonneville has failed to meet its tribal trust responsibilities


In our brief we argued that the federal trust responsibility imposes strict fiduciary standard on the conduct of executive agencies.  Both the Department of Energy (DOE) and Bonneville have explicitly recognized that a trust relationship exists between federal agencies and Indian tribes.  The DOE has acknowledged that the agreements that the United Stats enters into with Indian tribes "create a variety of legal responsibilities by the United States toward American Indian Tribes" and that the DOE and, accordingly Bonneville, has the duty to uphold obligations of the federal government to Indian tribes. See U.S. Department of Energy American Indian Policy, DOE Order No. 1230.2 (April 8, 1992).   See SN-03-B-CR/YA-01 at Page 45. 


Bonneville states in its DROD that:

BPA’s power marketing statutes lack any expression of intent by Congress to impose a fiduciary duty on BPA to treat Indian tribes or their resources differently when mitigating for fish and wildlife.  BPA’s choice to treat Indian tribes or their resources with a higher degree of care is done as a matter of discretion and in tandem with the fulfillment of one or more of its statutory purposes.  BPA is not under a specific trust responsibility for purposes of increasing funding levels to benefit Indian tribes.  

See SN-03-A-01 at Page 2.8-2.


We disagree with Bonneville’s characterization of this issue.  For example, in its rebuttal testimony, Bonneville stated with regard to its trust responsibility that “ CRITFC [has not] identified any actions BPA should be taking to ensure the United States is in compliance with its treaties with the Tribes.”  McNary, et al. SN-03-E-BPA-18, page 14.  Bonneville’s rebuttal testimony fails to acknowledge the efforts the tribes have undertaken to inform Bonneville of their interests and recommendations regarding salmon, which is a trust resource for which the United States has responsibilities and for which it is accountable to Yakama and CRITFC’s other member tribes.  For example, as part of this proceeding and independently we provided the tribes’ proposal concerning operation of the federal hydro system and impacts on salmon.  This information included the CRITFC 2003 River Operations Plan, which recommends river operations needed to protect the salmon as a treaty and trust resource. Bonneville moved to strike this document from the record and has evidently otherwise ignored our recommendations. CRITFC also provided its cost estimates for fish and wildlife measures, including estimates of the contributions needed from Bonneville.  Again, Bonneville successfully moved to strike this material from the record.  See SN-03-B-CR/YA-01 at Page 46.

Bonneville’s actions are contrary to its fiduciary obligations. Not only is Bonneville placing the burden of proof on the salmon and the tribes, Bonneville is compounding its error by refusing to even consider relevant information that addresses its financial risks and abilities to fulfill needed fish and wildlife measures.  Bonneville should remedy this error by admitting the CR/YA testimony, carefully considering it, and adopting our recommendations.  

2. Bonneville has not addressed uncertainties in its fish and wildlife obligations

Bonneville implies in its Initial Proposal that the fish and wildlife funding is based on the costs of implementing the FCRPS Biological Opinion and the Columbia River Basin Fish and Wildlife Program.  We took strong objection to Bonneville’s characterization in our brief.  See SN-03-B-CR/YA-01, at pages 7 though 25.   In rebuttal testimony and the DROD, Bonneville clarified that it set the $139 million funding level based on its experience to date and the weighted average of the range of costs considered in the WP-02 rate case.  See SN-03-A-01 2.8-3.

Bonneville asserts that it is meeting the requirements of the Biological Opinion.  This assertion is premature.  The results of the 2003 check in under the Biological Opinion and other reviews will determine whether adequate progress is being made.  Bonneville asserts that it is implementing the Council Fish and Wildlife Program, but provides no evidence in its Proposal, Rebuttal, or the DROD.  Bonneville ignored evidence from the Council that indicates that Bonneville’s funding levels may not be adequate to meet Bonneville’s legal obligations.  See SN-03-B-CR/YA-01, at page 16.  Bonneville does not adequately address the need to adequately fund the Provincial Review.  See SN-03-B-CR/YA-01, at page 8.  

Bonneville also treats the risk that recent litigation will increase Bonneville’s cost as “speculative.” See SN-03-A-01 2.8-4.  In the case Bonneville cites in the DROD, National Wildlife Federation v. National Marine Fisheries Service, a Federal judge has found the FCRPS inadequate and remanded it back to NOAA Fisheries.  Next month, the judge will determine whether the Biological Opinion will remain in effect while it is revised. The uncertainties associated with the BiOp would clearly affect Bonneville’s costs during the current rate period.  Ignoring these risks and uncertainties will increase the risks that Bonneville will not be able to meet its costs and fully repay the Treasury.

Bonneville states, "...if BPA does experience increased costs, the SN CRAC is designed to ensure BPA recovers its total costs."  See SN-03-A-01 at Page 2.8-4.  This argument is factually wrong.  BPA's variable mechanism is not designed to deal with unknown events outside certain limited parameters, and is certainly not designed to ensure that "BPA recovers its total costs."  Instead, it is designed with caps and thresholds restrictions to deal only with the uncertainties modeled in the ToolKit.  These other risks were purposely not modeled or included in BPA's TPP calculation.  This is another reason that we conclude BPA's claim that its TPP is 80 percent (or a five-year TPP of 69 percent) is overstated.  Bonneville’s failure to address the uncertainty it faces increases the risk that it will not be able to meet its total system costs and repay the Treasury.

 We reiterate our objections that Bonneville’s DROD does not adequately address the costs associated with the Endangered Species Act and the Northwest Power Act.  Bonneville has failed to consider evidence on the costs and risks associated with implementing these Federal laws.  Bonneville has changed the assumptions regarding future fish and wildlife costs and disregarded relevant testimony.  

Ignoring these costs and risks will not make them go away.  The result will be that Bonneville’s SN CRAC proposal will not meet its costs and assure repayment to the Treasury pursuant to 16 U.S.C. 839e(a)(2) (A)&(B).   Bonneville has shifted a number of risks from its customers to tribal trust resources that Bonneville has a solemn obligation to protect. 

In our brief we argue that Bonneville has not adequately addressed the uncertainties associated with implementation of the Biological Opinions and the Fish and Wildlife Program.  Bonneville states in its proposal that it has abandoned the range of fish and wildlife costs.  Bonneville also did not factor in the uncertainties associated with pending litigation or other activities that could affect its costs.  We believe there is high probability that one or more of the pending lawsuits will change the circumstances that affect Bonneville and will likely increase Bonneville’s costs.  See SN-03-B-CR/YA-01, at page 27.  

In the DROD, Bonneville states that it does not expect to raise its fish and wildlife program expense levels during the remainder of the rate period, but the SN CRAC is designed to accommodate unexpected, uncontrollable costs.  It also states that subbasin planning will not change BPA’s legal or funding obligations and that the Biological Opinion check‑ins are unlikely to increase legal risk and financial exposure.  See SN-03-A-01 2.8-6.     

Bonneville appears to take the position that it will cap fish and wildlife funding regardless of whether it is adequate to meet the Biological Opinion and Fish and Wildlife Program.  Second, it is clear to anyone participating in subbasin planning that the costs of providing properly functioning habitat conditions for fish and wildlife will require more effort and funding than is currently budgeted.  Third, the Biological Opinion 2003 check-in is specifically designed to determine whether adequate progress is being made on the Reasonable and Prudent Alternatives that are required to meet the requirements of the Endangered Species Act.  Bonneville claims in the DROD that Federal agencies are implementing 176 out of 199 measures.  See SN-03-A-01 2.8-6.   If this is in fact the case then 23 of the measures—12 percent of the actions required by the Biological Opinion—are not currently being implemented.  Presumably more effort and funding will be needed, yet Bonneville dismisses this possibility.  

Bonneville argues that “The 2003 check‑in is largely procedural—to see that the Action Agencies are making appropriate progress in implementing the actions under the Reasonable and Prudent Alternative.”  See SN-03-A-01 2.8-6.   Bonneville appears to ignore the fact that the level of effort to show that an agency is making process on an action may not be sufficient to fully implement that action and therefore additional resources will be needed during FY 2004 through FY 2006.

Ignoring these uncertainties does not make them go away.  Bonneville’s failure to address this issue increases the risk that it will not be able to meet its costs and repay the Treasury or will defer fish and wildlife commitments.

3. Bonneville has not given appropriate weight to fish and wildlife concerns

In our brief we argue that customer opposition to increasing fish and wildlife funding is not relevant to Bonneville’s fulfillment of its statutory duties with regard to implementation of the Northwest Power Act, the ESA, or Bonneville’s legal duties to the tribes.  We argued that Bonneville should not rely on its customers’ opposition to fish and wildlife funding when the opposition is not based on factual evidence.

Rather, Bonneville is required to coordinate its actions with the fishery managers.  16 USC 839b(h)(11)(B).  Bonneville has failed to do so.  Bonneville has failed to address the significant risk that fish and wildlife implementation costs will be substantially higher than Bonneville has assumed in the rate case. Bonneville has also failed to address the significant risk of failure to fully implement the Endangered Species Act.  In addition, by failing to implement the actions needed to restore salmon and other fisheries while keeping rates artificially low, Bonneville risks legislation to fundamentally change or dismantle the agency.  By failing to address the risks of not implementing the Biological Opinion, Bonneville has understated the risks it faces.  This increases the likelihood that its rates are not sufficient to pay its costs and repay the Treasury.  See SN-03-B-CR/YA-01, at page 18.  

Bonneville mischaracterizes our position in the DROD when it states “One of CRITFC’s conclusions is that absent independent analysis of BPA’s fish and wildlife costs, the political and economic concerns of ratepayers should be secondary to the mandate that BPA coordinate its implementation actions with the tribes.”  See SN-03-A-01 2.8-7.  Our point is that Bonneville should meet its legal obligations, even if some of its customers object.  Moreover, when those customer objections are not based on fact, they should not be given much weight.  We are disturbed when Bonneville’s rationale is stated as: “…with BPA’s customers uniformly opposing any rate increase through this SN-03 process, it is politically untenable to further increase fish and wildlife expenditures when other program areas are taking deep cuts.  See SN-03-E-BPA-18, page 6, lines 3 through 13.  Bonneville’s position is not based on its responsibilities under the law or on facts in evidence.      

Bonneville mischaracterizes Section 839b(h)(11)(B) when it claims that the section “is about Federal hydropower agency coordination with fish management agencies and tribes when providing equitable treatment.”  This section states

The Administrator and such Federal agencies shall consult with the Secretary of the Interior, the Administrator of the National Marine Fisheries Service, and the State fish and wildlife agencies in the region, appropriate Indian tribes, and affected project operators in carrying out the provisions of this paragraph and shall, to the greatest extent practicable, coordinate their actions.

Paragraph 4(h)(11) directs Bonneville, the Corps of Engineers, the Bureau of Reclamation and the Federal Energy Regulatory Commission to exercise their responsibilities consistent with the purposes of the Act to adequately protect, mitigate, and enhance fish and wildlife, including related spawning grounds and habitat, to provide equitable treatment, to take the Fish and Wildlife Program into account at each relevant stage of decision making, and to allocate some non-Federal hydroelectric costs to Bonneville.  The paragraph is not limited to equitable treatment as Bonneville contends.  Bonneville has a responsibility to coordinate its actions that affect fish and wildlife with Indian tribes.  It has not done so.  

Finally, we are puzzled by the final paragraph in Bonneville’s evaluation of positions on page 2.8-8.  Bonneville’s circular argument appears to support what Bonneville refers to as our misinterpretation of BPA’s position.  We agree that a paramount concern of Bonneville is to preserve liquidity by holding down fish and wildlife funding.  We object that this concern is lawful or should be paramount. 

4. Bonneville does not adequately address non-listed species

CRITFC and the Yakama Nation provided evidence that fish and wildlife that are not listed under the ESA are not getting adequate funding.  This problem is likely to result in additional listings and cost exposure for BPA.  We cited the example of the significant decline in Lamprey and described the importance of this fish to tribal culture.  See SN-03-B-CR/YA-01, at page 19. 

Bonneville ignored our concern and said that these issues are addressed in some other forum.  Ignoring the issue will not make it go away.  Failure to provide adequate funding to rebuild these species will increase costs in the long run.  

5. Bonneville has relied on optimistic river operations

In our brief we argued that Bonneville’s assumptions that the Corps of Engineers and Bureau of Reclamation will reduce spill and flow operations increases the risk that Bonneville’s revenues will actually be lower than it has assumed.  This increases the risks that Bonneville’s rates are not sufficient to meet its costs and repay the Treasury.  See SN-03-B-CR/YA-01, at page 20.

Bonneville ignored this issue, arguing that The Federal Register Notice excluded FCRPS operational and funding issues such as this one from this proceeding.  See SN-03-A-01 2.8-9.  
 Bonneville’s assumption that river operations to protect migrating fish will be reduced after a Federal judge has struck down the FCRPS Biological Opinion is not reasonable.  At a minimum, this assumption may result in an over estimate of the revenues that Bonneville will receive from the operation of the Federal dams.  This would increase the risks that the SN CRAC proposal is not sufficient to meet Bonneville’s costs and repay the Treasury.  Based on recent history, Bonneville’s position will likely mean increased pressure to reduce river operation protections for fish and wildlife.  Bonneville’s past actions have killed millions of migrating fish.  Bonneville is now creating the circumstances that will lead to a repeat of this destruction of our treaty resources.  This is not consistent with Bonneville’s obligations under Federal law or its equitable treatment and Treaty trust responsibilities.
7)     BPA did not meet its equitable treatment obligations


Bonneville has an affirmative obligation to "demonstrate, by means that allow for meaningful review, that it has treated fish and wildlife equitably" in reaching its ratemaking decisions. NW Environmental Defense Ctr v. BPA, 117 F.3d 1520, 1534 (9th Cir. 1997.)  Nowhere in BPA's testimony or the DROD has that demonstration been made.  Bonneville concedes that it did not analyze its equitable treatment obligations in its proposal.  See exhibit SN-03-E-CR-01L. 


Bonneville misinterprets its responsibilities for equitable treatment.  The DROD states, "BPA does wish to note that equitable treatment applies to the regulation, management, and operation of the hydrosystem, not funding per se. 16 U.S.C. § 839b(h)(11)(A)(i)." (emphasis added.)  See SN-03-A-01 at Page.28-10.  The phrase, "managing, operating or regulating" comes from the previous subsection 839b(h)(11)(A) and is clearly used only to identify which agencies are covered by the equitable treatment requirement, not to restrict their responsibilities:  "The Administrator and other Federal agencies responsible for managing, operating, or regulating Federal or non-Federal hydroelectric facilities...shall--." (§ 839b(h)(11)(A) emphasis added.)  Section 839b(h)(11)(A)(i) then goes on to state that the agencies so identified must "exercise such responsibilities...to adequately protect, mitigate, and enhance fish and wildlife, including related spawning grounds and habitat...in a manner that provides equitable treatment for such fish and wildlife with the other purposes for which such system and facilities are managed and operated."  The Act does not exclude funding from BPA's responsibility to treat fish equitably.


Moreover, if funding is excluded from the mix (i.e., if it only applies to "regulation, management, and operation of the hydrosystem") then the next step in that line of argument would be that BPA as an agency has no equitable treatment responsibility.  By law, Bonneville is not responsible for "regulation, management, and operation" of the hydrosystem.  Its responsibility lies only in power marketing and related decisions such as rate setting, and use of ratepayer dollars for public purposes.  Since the Administrator is specifically identified in the language in question, however, it is clear that BPA's fish and wildlife funding decisions are subject to equitable treatment. 

Bonneville’s DROD makes a number of assertions that it is implementing the Biological Opinion and Fish and Wildlife Program and lists other actions it has taken.  See SN-03-A-01 at page 2.8.  Our testimony and brief provided extensive evidence that Bonneville is not adequately funding or implementing these measures.  Unfortunately, Bonneville moved to strike much of this evidence.  Which raises the issue that if Bonneville can rely on its assertions, why are CRITFC and Yakama barred from submitting evidence that directly rebuts Bonneville assertions?

 NW Environmental Defense Ctr v. BPA does not direct Bonneville to list everything it is doing for fish.  Instead it directs Bonneville to "demonstrate, by means that allow for meaningful review, that it has treated fish and wildlife equitably."  Bonneville must ask, and then answer in a way that allows for meaningful review, the question, "Do these actions provide equitable treatment?"  Bonneville cannot just assert that they do.  The question is inherently a comparison between how Bonneville treats fish and how it treats power and other uses of the system.  Explaining half the equation—what it provides for fish—doesn't provide the needed comparison with what it does for power or other purposes.  For example, Bonneville must demonstrate that it provides an equitable level of certainty that it will fund fish requirements and provide spill and flow, to the same level it provides funding and certainty for its power customers.  Bonneville has not done this.

Among other things, the DROD has the obligation to address concerns raised by CRITFC, the Yakama Nation, and Save Our Wild Salmon that Bonneville 's proposed rate structure, especially the 1-year gap that is created by the peculiarly asymmetrical contingent CRAC mechanism (which can go down but not up), combined with Bonneville 's use of hydro emergencies for financial reasons, is in itself inequitable treatment.  Bonneville has the obligation to show that a rate structure that purposefully creates:(a) a one-year gap between when its contingent SN CRAC and its 7(i) SN CRAC can provide funding; and, (b) emergency criteria that can trigger before the 7(i) CRAC can act, treats power equitably with fish.

As previously stated, we have other concerns with the “balance” that Bonneville has struck.  Bonneville has argued that it must balance power needs with the needs of fish and wildlife; however, it is doing so to the detriment of fish.  Bonneville’s proposed rates are about 25 percent below the market price for power   Bonneville has agreed to repurchase power from its utility and aluminum smelter customers at a total cost of more than $2.8 billion.  Bonneville has reduced fish and wildlife funding and river protection measures.  It has also reduced the probability of repaying Treasury to minimize rate increases.  Such actions keep Bonneville customers’ rates below the market rates for power purchases while shifting the risk and biological costs to fish and wildlife.  Such actions are not consistent with equitable treatment under the Northwest Power Act.  16 U.S.C. § 839b(h)(11)(A)(i), and Bonneville must structure its SN-03 rates to avoid such outcomes in the future.  See SN-03-B-CR/YA-01, at page 22.


Bonneville claims that decisions related to BPA’s equitable treatment of fish and wildlife are determined in processes outside of this proceeding and the results of those processes are imported into this proceeding.  See SN-03-A-01 2.8-11.  We believe that Bonneville’s position is not consistent with the Northwest Power Act or NW Environmental Defense Ctr v. BPA.  


Bonneville has not provided equitable treatment.  It has provided all of the economic benefits to its customers and shifted the risk to our treaty fish and wildlife resources.  Bonneville has a substantive responsibility to treat fish and wildlife on par with the other purposes of the FCRPS.  As a procedural matter, we believe that Bonneville has an obligation to explain in writing how it has addressed its substantive equitable treatment obligations.  It has failed to do so. 
6. Bonneville should change its capitalization policy for habitat acquisitions

We argued in our brief that if Bonneville capitalized land and water acquisitions it would allow Bonneville to meet more of its costs while minimizing the effects on rates. To avoid prejudicing any determination of allowable types of fish and wildlife investments that can be capitalized, BPA should clearly and broadly define allowable fish and wildlife investments in the Record of Decision to include land and water interests. Alternately BPA could deem all of its fish and wildlife capital investment as revenue producing, since Bonneville’s share of such investments include only those costs that are directly attributable to the development and operation of the power purposes and to federal dams. In this regard, the capital investments are inextricably linked to maintaining power generation marketed by BPA.  See SN-03-B-CR/YA-01, at page 33.

Bonneville has allowed for the Final ROD to reflect the fish and wildlife program area policy decision on whether to include capitalization of investment in land acquisition for fish and wildlife if it meets the requirements of exceeding $1 million and providing a creditable /quantifiable benefit against a defined obligation for BPA.  See SN-03-A-01 2.8-13.  Bonneville’s DROD also states that it included capitalization language in the initial proposal as part of a commitment to the Northwest Power Planning Council to preserve the option of capitalizing fish and wildlife habitat acquisitions and that BPA included similar provisions in the DROD.  See SN-03-A-01 at Page 4-13.  

We continue to be concerned that Bonneville is restricting the use of capitalization for habitat acquisitions.  First, limiting access to projects over $1 million is a misinterpretation of section 4(h)(10)(B) of the Act.  That section requires or directs Bonneville to capitalize the construction costs of facilities when those costs exceed $1 million and have an expected life of greater than 15 years.  That is, this section of the act says that when securing an asset that fits this very specific definition, it must capitalize it.  However, this section of the Act does not broadly constrain the Administrator’s financing options when an asset does not fit the definition of a facility that costs at least $1 million and has at least a 15 year life.  In all instances where the asset does not meet the definition of the class described in 4(h)(10)(B), the Administrator is free to choose to the method of financing—capitalization or the Bonneville fund.  Bonneville should verify that access to capital for fish and wildlife land acquisitions is available even in instances where the costs are less than $1 million.

Second, we believe that the Administrator has broad discretion to decide what may be capitalized.  Neither applicable law nor FAS 71 requires that a specific “crediting” system be agreed upon before Bonneville provides access to the capital funds.  We are concerned that Bonneville’s language requiring a “crediting system” introduces an unnecessary impediment to implementing the Biological Opinions and Fish and Wildlife Program.

Third, we are concerned that Bonneville’s proposed criteria will limit its ability to fully utilize the $36 million of capital borrowing that is assumed in the SN CRAC rate case.

We hope Bonneville will correct these issues in the final ROD.  Failure to do so could constrain Bonneville’s ability to capitalize needed habitat acquisition.  If these critical activities are expensed it will increase the impact on rates or limit the amount of fish and wildlife protection that will take place.

The procedural issues on capitalization are confusing.  On page 4-13, Bonneville cites 68 Fed. Reg. At 12051 regarding its commitment to the Northwest Power Planning Council that it would preserve the option of capitalizing habitat acquisitions in the SN-03 proceeding.  Bonneville has told the Power Planning Council that the capitalization issue must be addressed in the rate case.  On page 2.8-13, Bonneville states that “All that is at stake is whether BPA, as a policy matter outside of this rate proceeding, is willing to expand the class of intangible assets eligible for capital treatment in the fulfillment of its fish and wildlife responsibilities.”(Emphasis added).  Bonneville also struck much of the testimony we provided on this issue.  We hope Bonneville will decide when and where the necessary decisions will be made so habitat acquisition can proceed expeditiously.
7. BPA failed to meet Fish and Wildlife Funding Principle No. 1


The first principle says “Bonneville will meet all of its fish and wildlife obligations once they are established, including its trust and treaty responsibilities.” As discussed above, federal agencies have failed to meet the flow and spill standards in the Biological Opinions about 40 percent of the time.  Bonneville is also not meeting the offsite mitigation and propagation measures defined by the Provincial Review.  The Bonneville proposal does not address the trust and treaty responsibilities at all.  See SN-03-B-CR/YA-01, at page 41.

Bonneville asserts that it is meeting its obligations.  Bonneville only cites our contention that Bonneville has failed to meet the flow and spill standards 40 percent of the time and concluded that this evidence is not relevant because Bonneville succeeded in striking this testimony.  Bonneville ignores our argument that other fish and wildlife measures and trust and treaty obligations are not being met.  See SN-03-A-01 at Page 4-14.  
8.   BPA failed to meet Fish and Wildlife Funding Principle No. 2

The second principle is that “Bonneville will take into account the full range of fish and wildlife costs.”  The Principles recognized that Bonneville was facing significant uncertainty regarding the cost of implementing the Biological Opinions.  Bonneville originally adopted a range for the direct program of $109 to $179 million per year.  Now, it has capped this budget at $139 million and is working to reduce the amount further.  Our testimony above details the continuing uncertainty Bonneville faces.  Bonneville has unilaterally abandoned the range of fish and wildlife costs developed by the region in Principle No. 2.  Bonneville’s position ignores the higher costs developed during the Provincial Review and other estimates.  It also ignores the continuing uncertainty about how much implementation of the Biological Opinions and Fish and Wildlife Program will cost.  See SN-03-B-CR/YA-01, at page 42.

Bonneville states in the DROD that there is a great deal more clarity related to the cost and expenses related to BPA fish and wildlife obligations.  Bonneville does not believe it is necessary to model the 13 Fish and Wildlife Alternatives.  Bonneville also argues that to do so would unnecessarily increase rates for costs that were considered in WP-02.  See SN-03-A-01 at Page 2.8-15.  

We agree that many of the dam configuration issues are known for the remainder of the present rate period; however, we disagree that the cost of adequately funding the Biological Opinion and the Fish and Wildlife Program has narrowed or is known with certainty.  Bonneville’s approach eliminates any uncertainty about this funding level.  Given the uncertainties we have detailed in our testimony, brief, and rebuttal, Bonneville’s assumption is not reasonable or appropriate.

We cannot let stand Bonneville’s continual assertion that it equally weighted the 13 alternatives.  This is simply not true.  The higher cost alternatives were given a very low probability in Bonneville’s analysis.  They were not weighted equally.  We also note that if the direct costs for the 13 alternatives had been averaged using standard mathematical techniques the average would have been $174 million per year.  Bonneville clearly used some different weighting that was not equal for each alternative to arrive at the $139 million figure.  

Failure to adequately address this uncertainty increases the risk that Bonneville will not be able to meet its costs and repay the Treasury.

9.   BPA failed to meet Fish and Wildlife Funding Principle No. 3


Principle number three calls for a TPP of 88 percent for 2002-2006.  Bonneville has lowered the five-year TPP target to 69 percent.  Bonneville’s proposal does not meet Principle No. 3.

Bonneville’s statement in this section of the DROD is somewhat misleading.  It states: “With the 80 percent TPP BPA is proposing, which is based upon agency as opposed to PBL reserve levels, the final proposal is consistent with the Fish and Wildlife Funding Principles.”  See SN-03-A-01 at Page 2.8-17.   Earlier in the DROD, Bonneville explains that the three-year TPP of 80 percent “is equivalent to a five-year TPP of 69 percent, which is below the 80-88 percent set in the Fish and Wildlife Funding Principles for the WP-02 rate case.”  See SN-03-A-01 Page 2.7-13.  Despite the confusion, Bonneville appears to concede that its proposal does not meet the standards of the Principles.  See SN-03-E-CR/YA-01, at page 20. 

We continue to be concerned that the many uncertainties we have described above will increase Bonneville’s costs or reduce its revenues and further increase the probability of missing a Treasury payment.  Based on Bonneville’s historical behavior, the agency will push for cuts to fish and wildlife costs and fish river operations to try to avoid the political ramifications of failing to make a Treasury payment.  This happened in 2001 and 2003.  Under Bonneville’s proposal there is a significant risk this will happen at least once more during this rate period.  This is a clear indication that the SN CRAC proposal does not meet Bonneville’s costs and assure repayment to the Treasury.   See SN-03-B-CR/YA-01, at page 43. 

10.   BPA failed to meet Fish and Wildlife Funding Principle No. 4


Principle number four said: “Given the range of potential fish and wildlife costs, Bonneville will design rates and contracts which position Bonneville to achieve similarly high Treasury payment probability for the post-2006 period by building financial reserve levels and through other mechanisms.”  

Bonneville’s proposal results in an expected value for the ending reserve in 2006 of $354 million.  Bonneville’s own testimony and study describes how the agency used up much higher reserves to adjust to the volatility of the West Coast power market and other changes in its costs and revenues.  Failure to build an adequate reserve will potentially limit Bonneville’s ability to address higher future costs while keeping its rates competitive with the power market.


This issue is important to Columbia Basin Indian tribes for several reasons.  There is broad consensus among fish and wildlife managers that fish and wildlife costs will be higher in future years as Bonneville begins to pay for the capital costs of facilities that need to be built.  Inflation will increase the cost to purchase and restore habitat.  It is also important to ensure that Bonneville’s rates are competitive with market rates in the future.  Therefore, it is important to build an ending reserve that can cover expected future costs and allow Bonneville to remain competitive.  The assumptions in the 2000 rate case produced an expected ending reserve of approximately $1.25 billion.  The current proposal has an expected ending reserve of $354 million.  We asked Bonneville for any analysis on whether it was meeting this Principle.  In data responses, Bonneville stated that it had not performed any analysis. See SN-03-E-CR-01TTT, TTTb, UUU, and VVV.   Bonneville also states that “had it done such analysis, it likely would have shown that higher reserves would increase the ability for BPA to meet potentially higher fish and wildlife costs and still remain competitive after 2006.  Low reserves would likely have shown a reduction in BPA’s ability to remain competitive and meet increased fish and wildlife costs after 2006. 


In SN-03-E-CR-01WWW and XXX, Bonneville states that some of the Principles are no longer relevant.  We asked Bonneville for any documentation of the public process that lead to this conclusion, but none was provided.

Bonneville asserts that it is on a “path” to achieve the Fish and Wildlife Funding Principles.  As shown above, Bonneville has provided no analysis to support this assertion.  In other testimony, Bonneville contends that some of the Principles are no longer relevant.  We assert that the principles are still relevant to Bonneville’s statutory obligations, including fish and wildlife and Treasury repayment.  Given the commitments made to Columbia Basin Indian tribes, these issues should have been analyzed and subjected to public review.  These fundamental changes in the Principles should also have been discussed in government-to-government consultations with the tribes.

In the DROD, Bonneville argues that CRITFC and Yakama have “not identify what the appropriate level is or what level of expected future costs for which BPA should be accumulating reserves.” See SN-03-A-01 at page 2.8-18.   We suggest Bonneville refer to our testimony at page 40 and our Initial Brief at page 43.  In both cases we cited the original ending reserve level of $1.25 billion in the WP-02 proceeding.  This ending reserve appeared to position Bonneville to meet future higher costs and remain competitive.  We provided more detailed analysis in the WP-02 process.

In the DROD Bonneville states “Given BPA’s mandates to operate using sound business principles and to provide the Pacific Northwest an adequate, efficient, economical, and reliable power supply, and acknowledging the problem with the regional economy, BPA does not believe it is reasonable to increase reserves to levels assumed in the WP‑02 proceeding.”  See SN-03-A-01 at page 2.8-18.  We note that those mandates applied in WP-02.  We also note that the proposed SN CRAC will increase electric costs by just over a dollar per month for the average residential consumer.  Therefore, we fail to see how Bonneville has justified its failure to meet or even analyze Principle No. 4.   


In conclusion, failure to meet the Fish and Wildlife Funding Principles discussed above reduces Bonneville’s financial health and reduces its ability to meet its costs, remain competitive, and repay the Treasury.  The Bonneville proposal does not adequately address the costs and uncertainties facing the agency.  It increases the chances that Bonneville will not make its Treasury payments, with concomitant political risks associated with a Treasury deferral.  The proposal does not position Bonneville to be able to meet its costs.  The proposal also utilizes a number of the risk mitigation strategies that Bonneville assumed in the WP-02 rate case.  This will make it harder for Bonneville to maintain financial health when some of the uncertainties facing the agency materialize.

In the WP-02 rate case, Bonneville had several shock absorbers that allowed it to address some of the risk and uncertainty that it was facing.  For example, all of its rate calculations assumed that PBL’s costs and revenues were independent of the TBL.  In an emergency, Bonneville could rely on reserves in the TBL.  The current proposal already assumes the TBL reserves—that shock absorber is gone.  The risk exposure for Bonneville is quite large.  Bonneville cannot choose to address some financial risk while ignoring the costs and risks we have identified.  Simply ignoring these issues or trying to limit them as outside the scope of this proceeding will not make them go away or relieve Bonneville of its financial risk.  See SN-03-B-CR/YA-01, at page 44.

11.    BPA has not include adequate funding for the Provincial Review

Bonneville has concluded that our proposal to include an additional $100 million in fish and wildlife program expenses is not appropriate.  “BPA also does not agree with CRITFC’s contention that adding these costs to the proposed rate adjustment adds only $1.90 per residential customer.  The document relied upon for this statement (SN‑03‑E‑CR/YA‑01TT) was stricken from the record pursuant to the Hearing Officer’s order.  SN‑03‑O‑011.”   See SN-03-A-01 at page 2.8-19.

This issue is disconcerting because Bonneville moved to strike evidence we provided regarding the Provincial Review.  Bonneville failure to consider this information increases the risk that Bonneville will not be able to meet its costs and repay the Treasury.  The calculation of the $1.90 per month rate increase associated with adequate funding for the Provincial Review is available in SN-03-E-CR-01VV.  Bonneville did not strike this exhibit.   

12.   Fish and wildlife funding and tribal communities

Bonneville’s DROD misstates this issue.  It characterizes the issue as whether BPA should use its fish and wildlife funding to improve the economies of tribal communities and concludes that “While BPA is sensitive to the economic value of its actions to tribal communities and rural economies as it fulfills fish and wildlife responsibilities, funding and budget decisions are beyond the scope of this rate case.”  See SN-03-A-01 at pages 19 and 20.
We argued in our brief that Bonneville has not analyzed the economic impacts of its Proposal.  It had also not analyzed the negative impacts on tribal and rural economies.  Bonneville had not analyzed how it has balanced the benefits and risks of its rate and power sales decisions compared to its decisions regarding fish and wildlife and other trust resources.  If Bonneville had conducted such analysis it is likely that the studies would have shown that economic benefits from habitat restoration activities in rural communities would far outweigh any adverse effects of the associated rate impact.  It is also likely that the study would show that Bonneville’s customers have received billions of dollars of benefit while tribal economies and cultures dependent on fish and wildlife have been decimated.  This failure to evaluate and balance the economic impacts is not good public policy, it does not meet Bonneville’s trust responsibilities, and it does not meet BPA’s equitable treatment obligations. See SN-03-B-CR/YA-01 at pages 54 through 57.

13.   Summary of Fish and Wildlife Concerns

Bonneville’s rate proposal will determine its revenues through 2006. The Federal government, Bonneville included, adopted a policy for the Conservation of Columbia Basin Fish in December 2000 (All H Paper).  At the same time, the National Marine Fisheries Service issued a Biological Opinion regarding operation of the Federal Columbia River Power System (FCRPS).  By memorandum of agreement and Record of Decision, Bonneville has agreed to support implementation of these plans.  These plans define significant actions that Bonneville and others must take to meet requirements under the Endangered Species Act, Clean Water Act, and other environmental laws.  The fact is that Bonneville is the funding base for Columbia River salmon recovery under the ESA and Northwest Power Act.

CRITFC and the Yakama Nation assert that Bonneville must increase its SN-CRAC to recover these and other added fish costs.  Instead, Bonneville’s SN CRAC process has eliminated the range of fish and wildlife costs that was designed to address some of the uncertainty associated with Bonneville’s future obligations. Irrespective of Bonneville’s assumptions, the reality is that Bonneville is already pushing a bow wave of unmet existing fish and wildlife obligations that pre-date the All H Paper and Biological Opinion.  These existing commitments will increase Bonneville’s cost and exposure significantly and are in addition to the All H Paper and Biological Opinion obligations.  And, additional fish and wildlife funding requirements will fall on Bonneville because the ESA implementation and other obligations will add to Bonneville’s total system costs.    Bonneville will have to address these costs whether it has included them in its SN CRAC process or not.  By not adequately addressing these costs and uncertainties, Bonneville has unacceptably increased the risks that it will not be able to cover all of its costs or assure timely repayment to the Treasury.  Bonneville has significantly underestimated the risks that it faces and has not included sufficient costs in its revenue requirements and risk mitigation mechanisms to meet its future Total System Costs while assuring timely repayment to the Treasury.  See SN-03-B-CR/YA-01 at page 6.

III. PROCEDURAL ISSUES.

A. Bonneville’s Proposal to Strike the Tribes’ Fish and Wildlife and Political Testimony is Innappropriate.

CRITFC and Yakama herein incorporate by reference there answers to the motions to strike and initial brief in responding to the DROD. We restate our objections to Bonneville’s preliminary determinations to uphold the hearing officer’s decisions to strike certain materials from our direct and rebuttal testimony and again request that the stricken materials be entered into the record of this proceeding.  

Bonneville offers three arguments to sustain the hearing officer’s decision.  First Bonneville argues that by “tradition” it has excluded certain issues from rate proceedings. Second, Bonneville argues that it would not be “practical” to debate every issue that has some impact on its rates.  Third, Bonneville argues that it “allowing” debate on these issues in other forums outside the rate proceedings. SN-030A-01, page 3-34.

With respect to Bonneville’s first argument, we assert that the statute speaks directly to what material shall be included in the Administrative Record in a “7i” proceeding.  

In addition to the opportunity to submit oral and written material at the hearings, any written views, data, questions, and arguments submitted by person prior to or before the close of the hearings shall be made part of the administrative record.

16 U.S.C. 839e (i)(3)(emphasis added).  Bonneville’s position on excluding issues that fundamentally affect its revenues and costs is at odds with a plain reading of the statute.  Indeed, Bonneville has submitted a great deal of testimony on its costs and revenues as a part of its case.  As discussed previously, Bonneville is proposing to structure its SN CRAC proposal based on particular budget limits and cost reductions.  We do not ask Bonneville to decide its budget in this proceeding.  We do ask Bonneville to carefully consider evidence related to its cost and revenues as related to fish and wildlife obligations and allow us to respond to the evidence that Bonneville has put forward. Moreover, Under Bonneville's Rules of Procedure Governing Rate Hearings ("Rules"), "parties shall be provided an adequate opportunity to offer refutation or rebuttal on any material submitted by any other party or by BPA." Rules § 1010.11(a)(1) (emphasis added).  It is the clear policy of the Rules to allow relevant testimony in response to Bonneville's Initial Proposal.


With regard to the second issue, we do not ask that Bonneville allow debate on every issue that could affect its rates.  We acknowledge that administrative agencies are entitled to some deference with respect to their own processes.  However, the costs and revenue considerations identified in the stricken material are hardly trivial, as the issues presented therein amount to hundreds of millions of dollars over the rate period.  Moreover, the stricken testimony responds directly to testimony offered by Bonneville in its initial proposal.  Our answers to the motions to strike specifically describe how the stricken testimony relates to Bonneville’s evidence.  We do not repeat that analysis here, but urge Bonneville to reconsider that analysis and herein incorporate that analysis by reference. 


With regard to the third issue, we are not asking that Bonneville decide fish and wildlife budget levels in the rates proceeding.  We are fully aware that discussions are proceeding in other venues.  Indeed, it is because discussions are proceeding in other venues that it is important for Bonneville to consider the dimensions of these discussions as affecting Bonneville’s future costs.  Our stricken testimony would serve to provide important information on costs facing the agency that are different from the costs that Bonneville assumed for setting the SN CRAC parameters and which are under discussion in other venues.  In fact we testified on June 4, 2003 at the invitation of the Senate Indian Affairs Committee to the costs we have estimated for salmon recovery in the Columbia Basin and we will testify before the Senate Environment and Public Works committee next week on this issue. Our testimony there, like our stricken testimony in this proceeding, notes substantial evidence for increasing budget levels for Columbia River salmon recovery. 

IV. REMEDIES.

We do not find anything in the DROD that is responsive to the remedies that we recommended in our brief.  CRITFC on behalf of its members and the Yakama Nation renew our request that the Administrator adopt the following recommendations. We have repeated the remedies from our brief below, along with several new remedies to address new provisions in the DROD that weaken Bonneville’s ability to meet its costs and repay the Treasury.  

A.
Bonneville should revise its revenue requirements to address its obligations under Treaties with Columbia Basin Indian tribes, Federal laws, and the Fish and Wildlife Funding Memorandum of Agreement.  

1) Consider the additional fish and wildlife costs associated with implementing the Biological Opinion and Council Program.

CRITFC and the Yakama Nation recommend that the Administrator use the Results of the Provincial Review: Estimated Budget Needs through FY 2006 as the best estimate of fish and wildlife funding needs for the remainder of the SN CRAC.  

2) Revise river operation assumptions.

Bonneville should not assume revisions that would reduce spills or flows provided for the protection for fish and wildlife.  In the alternative, Bonneville should admit the relevant CR/YA testimony and use the river operations recommended by CRITFC in its loads and resources studies.  See the Columbia River Inter-Tribal Fish Commission 2003 River Operation Plan at SN-02-E-CR/YA-01Y.

3) Address the cost and revenue uncertainties described above.


Bonneville should reinstitute the use of the NORM model, incorporate at least the uncertainties we have discussed above, and adjust its rates accordingly.  Failure to adequately address these uncertainties is likely to result in setting a SN CRAC that does not meet Bonneville’s costs.  

4) Bonneville should capitalize land and water acquisitions.


The fish and wildlife managers have developed a definition for BPA capital facilities that is similar to those used by other public agencies.  It is:

Bonneville may use its permanent borrowing authority to acquire land and interests in land, water or water rights, and to finance construction of capital facilities and improvements to land including, but not limited to, buildings, roads, culverts, stream bank stabilization, fences, utilities, sewage treatment and discharge, diversion screens and ladders, instream structures, fish propagation facilities, and other tangible improvements.

Adopting this definition would improve Bonneville’s ability to meet its fish and wildlife costs while minimizing the associated rate increase.


5)
Bonneville should increase its TPP standard.

Bonneville should return to the five-year 80 percent TPP standard used in WP-02.  This will significantly improve the probability of repaying the Treasury and reduce the conflict between making those payments and meeting fish and wildlife obligations.  Bonneville can meet the 80 percent TPP standard and keep its rates below long-term market prices for electricity.

6)
Bonneville should modify its Proposal to meet the Fish and Wildlife Funding Principles.


Bonneville should address its fish and wildlife obligations in the Provincial Review.  Bonneville should return to a range forecast for future fish and wildlife costs to address the uncertainties associated with subbasin and recovery planning, litigation, and check-ins for the Biological Opinion.  Bonneville should increase its TPP standard and develop a proposal with an ending reserve that will position Bonneville to meet future fish and wildlife costs.  We believe that the ending reserve should be similar to the $1.25 billion in the WP-02 rate case.

7)
Bonneville should modify its Proposal to meet its tribal trust and treaty obligations.

Bonneville should admit the CRITFC and Yakama Nation testimony that describes the actions that are needed to address Bonneville tribal trust and treaty obligations.  Bonneville should carefully consider this information.  Bonneville should adopt our recommendations for improving its SN CRAC as part of its tribal trust and treaty responsibilities.    In addition, Bonneville should be risk averse with respect to the protection and restoration of Columbia River salmon and other fish and wildlife resources impacted by the dams.  Bonneville should not shift risks to these important tribal trust resources.

8)
Bonneville should modify its rate design.

 Bonneville should eliminate the proposed $320 million per year limit on the SN CRAC.  This would increase TPP and ending reserves.  It would improve the chances of addressing the significant uncertainty facing Bonneville.

Bonneville should modify the SN CRAC triggers and other parameters to achieve the Fish and Wildlife Funding Principle targets for TPP and ending reserves.

Bonneville should not adopt a limit on collecting funds under the SN CRAC in the event that Bonneville’s internal, conservation initiatives, residential exchange, Corp of Engineers and Bureau of Reclamation operations and maintenance, other generation projects, renewable projects, and Civil Service retirement payment costs are higher than assumed in this process.

Bonneville should incorporate both positive and negative information about costs and revenues in calculating the SN CRAC.  Failure to look at information that costs will be higher or revenues will be lower will make it more difficult for Bonneville to meet its costs and repay the Treasury.  If Bonneville does not change this approach, it should not include fish and wildlife expenditures in the calculation.

Bonneville’s SN CRAC calculations should include a forward looking component to address known or predictable events.  This would improve the ability to adjust rates to meet future changes.

Bonneville should eliminate the proposed SN CRAC Rebate.

Bonneville should eliminate the Dividend Distribution Clause. 

These changes in rate design would improve Bonneville’s ability to meet its costs and repay the Treasury.

9)
Bonneville should analyze the economic tradeoffs associated with its proposal.

Bonneville should conduct an economic analysis of the costs and benefits of its proposal compared to an alternative that fully implements the Provincial Review budget.  Bonneville should give special attention to the impacts on tribal and rural communities.

10)
Bonneville should explicitly address its equitable treatment responsibilities.


Bonneville should fairly balance the risks and benefits among the various purposes of the FCRPS.  To date, Bonneville has provided all of the benefits to its customers and shifted all of the risks to our Treaty fish and wildlife resources.  Bonneville should provide a detailed rationale regarding how its Proposal appropriately allocates benefits and risks according to its responsibilities under 16 U.S.C. § 839b(h)(11)(A)(i). 

11)
Bonneville should consult and coordinate with fish and wildlife managers.


Bonneville should consult and coordinate with fish and wildlife managers as it implements its responsibilities to provide equitable treatment for fish and wildlife and to take into account, at each relevant stage of decision making, the Council Program according to its responsibilities under 16 U.S.C. § 839b(h)(11)(B).  This would include decisions regarding funding for fish and wildlife and river operations to protect fish and wildlife.

B.  These remedies will improve Bonneville’s ability to meet its costs, assure repayment to the Treasury, and improve its competitiveness.

The costs and revenues assumed in Bonneville’s SN CRAC process do not fully cover the likely costs to restore fish and wildlife under the Endangered Species Act, the Northwest Power Act, and Treaties with Columbia Basin Indian tribes or other Federal laws.  By setting its rates too low to cover its costs Bonneville will make it difficult to cover its total system costs and assure repayment of its debt to the Treasury.  We are concerned that Bonneville’s policy will mean that fish and wildlife restoration will not be implemented.  Under Bonneville’s rate proposal it will be forced to defer fish and wildlife restoration or to reduce the probability of repaying the Treasury for the debt associated with the Federal Columbia River Power System.  We are further concerned that if the choice is either deferring Treasury payments or fully funding fish and wildlife restoration then fulfillment of our Treaty rights will be at risk. 

Bonneville has a responsibility to meet its Treaty and trust obligations and responsibilities under Federal law.  Those responsibilities have associated costs that should be included in Bonneville’s total system costs for the purpose of setting rates.    

We believe the changes we have recommended would result in rates that are below the market rate of electricity.  It would allow Bonneville to meet all of its costs and assure full repayment of the FCRPS pursuant to 16 U.S.C. 839e(a)(2) (A)&(B). 


Raising rates would have several other advantages for meeting Bonneville’s requirements under the standards required by Federal law in 16 U.S.C. 839e(a)(2).  Higher rates during 2002-2006 would put Bonneville in a better financial position to cover the other uncertainties it faces.  Higher rates would potentially build a reserve that could position Bonneville to pay the total system costs associated with the added repayment obligations during 2007-2011 of the fish and wildlife restoration measures implemented during 2002-2006.  Such a reserve would also increase the probability that Bonneville could keep its rates below future market rates in the 2007-2011 period.  Finally, increasing rates now to meet the likely total system costs Bonneville will face would also reduce the size of a rate increase in 2007 to cover higher costs, including fish and wildlife restoration costs

VIII. CONCLUSION

Bonneville’s SN CRAC proposal continues to rely on optimistic assumptions and ignores significant uncertainties and risks in an effort to minimize rate increases.  The result is that Bonneville has significantly increased the risk that it will not be able to meet it total system costs and repay its debt to the United States Treasury.  It has also shifted these financial risks to our Treaty fish and wildlife resources to save electric consumers a couple of dollars on their monthly bill.  

Bonneville has also unnecessarily limited its ability to adjust rates to deal with changing circumstances to build trust with its customers.  These actions are inconsistent with Bonneville’s tribal trust obligations.  

Bonneville is not using sound business principles.  It is not improving Bonneville’s financial health or positioning itself to meet its public purposes obligations.

For the reasons stated above, the Columbia River Inter-Tribal Fish Commission and the Yakama Nation respectfully requests that the Administrator adopt the recommendations contained herein.
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