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Pursuant to Rules 206 and 213 of the Federal Energy Regulatory Commission
(“Commission”) Rules of Practice and Procedure,’ the Bonneville Power Administration
(“Bonneville”) hereby submits its Answer to the Complaint and Petition for Order Under
Federal Power Act Section 211A (hereafter “Complaint”) filed on June 17, 2011, by
Iberdrola Renewables, Inc; PacifiCorp; NextEra Energy Resources, LLC; Invenergy
Wind North America, LLC and Horizon Wind Energy, LLC (hereafter “Complainants”).
Complainants challenge Bonneville’s emergency replacement of their wind-generated
power with free Federal hydro power under the agency’s Interim Environmental

Redispatch and Negative Pricing Policies.

' 18 C.F.R. §§ 385.206, 213 (2011).
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CORRESPONDENCE AND COMMUNICATIONS
All correspondence and communications concerning the above-captioned
proceeding should be addressed to the following persons:*

Randy Roach — Executive VP and General Counsel
Steve Larson — Attorney

Barry Bennett — Attorney
Bonneville Power Administration
Office of General Counsel — LC-7
905 NE 11th Avenue

Portland, OR 97232

Phone: (503) 230-4201

Fax: (503) 230-7405
raroach@bpa.gov
srlarson@bpa.gov
bbennett@bpa.gov

l. INTRODUCTION

On May 13, 2011, following a regional notice and comment process, the
Bonneville Administrator issued a Record of Decision adopting the Interim
Environmental Redispatch and Negative Pricing Policies (“the Policies™).” The Policies
are narrowly tailored to ensure that, consistent with Bonneville’s contracts, the agency
can meet its reliability requirements, its legal responsibilities under the Clean Water Act,
Endangered Species Act, and Federal court order, and its statutory responsibilities under
the Northwest Power Act, when high stream flows, wind generation, and insufficient load
combine to endanger fish protected under Federal environmental law.

Complainants challenge Bonneville’s Policies. Knowing the Commission does

not have authority to order Bonneville to pay them to reduce generation or to adjudicate

? Bonneville requests waiver of Rule 203(b)(3) of the Commission’s Rules of Practice and Procedure,

18 C.F.R. § 385.203(b)(3) (2010), to the extent necessary to permit more than two persons to be included
on the official service list on its behalf in this proceeding.

3 Attachment A, Final Record of Decision on BPA’s Interim Environmental Redispatch and Negative
Pricing Policies (“ROD”).
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breach of contract claims against Bonneville, they have requested other remedies
calculated to leave Bonneville with no alternative during high water/low load events
other than to pay Complainants and others in order to meet Bonneville’s environmental,
reliability, and other statutory responsibilities. The Complaint challenges a Bonneville
final action taken under the Northwest Power Act and is therefore within the exclusive
jurisdiction of the U.S. Court of Appeals for the Ninth Circuit. Moreover, the relief
sought exceeds the Commission’s authorities and, in any case, should not be granted.
Dams comprising the Federal Columbia River Power System are multi-purpose
projects requiring the system operators -- Bonneville, the U.S. Bureau of Reclamation
and U.S. Army Corps of Engineers (“Corps of Engineers”) -- to balance multiple
authorized purposes, including flood control, recreation, transportation, irrigation, and
power generation. Harm to fish in the river from gas bubble trauma can occur when
water spilled through dam spillways exceeds certain levels. Too much spill injects
dangerous amounts of nitrogen, oxygen and other gases into the water that can harm fish.
Conversely, water moved through turbines introduces significantly less gas into
the river. One of the management tools available to avoid harmful spill has been to run
the excess water through the turbines to generate more power which is then sold to
generators (at zero price if necessary) that use it to displace their own generation and
serve their loads. The displacement offsets the additional hydro power generation to
maintain system reliability. However, the recent integration of large amounts of wind
generation into the Bonneville transmission system has threatened Bonneville’s ability

during high flows to generate more power to avoid spill harmful or even fatal to fish,
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because wind generators have refused Bonneville’s offer of free Federal hydro power to
displace their wind generation.

Under the Environmental Redispatch Policy, if voluntary redispatch of non-
Federal generators does not fully satisfy the need to generate more Federal hydro power
and thereby manage spill, Bonneville requires thermal and other generation in
Bonneville’s balancing authority area to back down as needed and use free Federal hydro
power to serve their loads. Bonneville first issues redispatch orders to non-Federal
thermal and hydroelectric generators that are still generating above minimum generation
levels and substitutes free Federal hydroelectric power to serve their loads. Only if still
more load is needed does Bonneville redispatch wind generators as a last resort with free
Federal hydroelectric power. Thus, the Environmental Redispatch Policy favors wind
generators over other non-Federal generation before substituting carbon-free Federal
hydro power is substituted for carbon-free wind power.

From a public policy standpoint it is clear what needs to happen physically when
gas cap limits are approached. In order to maintain reliability and meet ESA
requirements, generation needs to be limited; for economic reasons thermal plants should
be maximally displaced before wind power is displaced. Wind should not be operating in
this situation and does not receive production and renewable energy credits under
existing law. In this proceeding, wind operators are seeking to export their lost
opportunity cost to another party.

Complainants nevertheless argue that if Bonneville and the region’s ratepayers
want to avoid the harm to aquatic life and Federal ESA-listed fish that would occur if the

wind generators continued to produce at full output, Bonneville should not only provide
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the wind generators with free federal hydro-power but should also pay them not to
produce, thus replacing the Production Tax Credits (PTCs) and Renewable Energy
Credits (RECs) they receive from other government entities. They portray such
payments as incidental to Bonneville’s power operations rather than having been caused
by their recent integration onto Bonneville’s system.

However, Bonneville has appropriately determined under its Negative Pricing
Policy that payment of negative prices is unreasonable, as a matter of both law and
policy. Bonneville and its public and private customers have incurred billions of dollars
in costs to protect and enhance salmon and other species and should not have to pay any
generators, including wind generators, to protect the region’s aquatic life, including ESA-
listed fish. Bonneville’s contracts with interconnected generators, including wind
generators, assure Bonneville’s ability to fulfill its responsibilities under the Endangered
Species Act, the Clean Water Act, and other laws without having to pay other parties in
order to do so.

For years now, Bonneville has successfully encouraged renewable resource
development while meeting its reliability and environmental obligations and assuring cost
recovery. In the Pacific Northwest, the wind industry is no longer nascent due in large
part to Bonneville’s efforts. Wind generation now far exceeds the amounts needed to
meet Pacific Northwest state renewable portfolio standards and at times even to meet
Northwest loads. Bonneville aggressively integrated wind to support Federal and state
public policy objectives to diversify power supply away from greenhouse gas emitting

resources.
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Complainants disregard the financial impact of forcing the costs of their
demanded payments onto regional ratepayers, particularly in the Bonneville balancing
authority area, whose wind resources are largely exported. They ignore the potential for
political repercussions from Northwest consumers questioning the value of additional
wind resources that must be paid when the federal hydroelectric system must generate to
protect fish. Ultimately, their demands, if fulfilled, would likely have negative
implications for large scale expansion of wind power in local transmission and resource
siting decisions.

Complainants argue that Bonneville’s Environmental Redispatch Policy
discriminates because it favors Federal generation. When one compares Bonneville’s
action to the activities the Commission sought to prevent through open access, however,
radical differences emerge. In the Notice of Proposed Rulemaking (NOPR) that preceded
the issuance of Order No. 888, the Commission noted that utilities discriminate because
they “are naturally profit maximizers and monopoly suppliers to their native load.”*
Therefore, they resisted open access, which placed their existing generation at risk
because “their wholesale customers may seek alternative lower price suppliers.”
Instead, they used their market power “to retain (or expand) market share for their

.. . egel. 6
existing generation facilities.”

* Promoting Wholesale Competition Through Open Access Non-discriminatory Transmission Services by
Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, FERC Stats. &
gileags. 932,514, at 33,071 (1995) (“Order No. 888”).
5 1d.
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Although the use of market power can harm competing sellers, the Commission
concluded that “[t]he ultimate loser in such a regime is the consumer.”’ Discrimination
“can harm consumers by denying them the benefits of competitively priced power.”® Id.
at 33,076.

The above motivations are absent here. Bonneville is not curtailing generators to
maximize profits. It is not denying open access to foreclose lower-cost suppliers. It is
not seeking to retain or expand market share. Bonneville is not even serving its own load
with the additional hydro power. Instead, Bonneville is generating additional power to
serve non-Federal loads at no cost. Bonneville is acting to protect aquatic life, including
ESA-listed fish, while protecting itself and its customers from exposure to costs that the
Federal and state governments have placed on taxpayers and consumers of wind power.
“Favoritism” has little meaning under these circumstances.

Complainants devote a significant portion of their complaint to surveying
Bonneville’s alleged failings as a reciprocity transmission provider, trying to portray
Bonneville as a bad actor in the hope that the Commission will rule on that basis. In fact,
Bonneville, one of the few non-jurisdictional utilities that has continued filing open
access tariffs with the Commission over the years, is conducting an on-going, open and
fully transparent public process to continue to ensure its tariff best meets the region’s
needs. Nevertheless, Complainants seek to have the Commission resolve issues that are
currently being discussed in the region. Most importantly, however, Bonneville’s

reciprocity status is irrelevant to this dispute. Congress debated and rejected in both the

"1d.
81d. at 33,076.
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1992 and 2005 Energy Policy Acts the expansive relief the Complainants now seek from
the Commission to address their reciprocity-related allegations.

Complainants are well aware of that. They appear to be unaware that by focusing
on the broad range of issues under regional discussion concerning Bonneville’s open
access tariff, the vast majority of which have nothing to do with Environmental
Redispatch, they make it much more likely that parties’ energies will be devoted to
litigation rather than problem solving. Instead, Complainants focus on fully maintaining
their PTC and REC benefits, failing to acknowledge their contributions to the
environmental problem that occurs in times of high water and high wind generation.
Bonneville urges the Commission to reject the Complainants’ requests for relief, and
thereby send them a clear signal that they and all parties need to return to regional
problem solving, support reliability and environmental protection, and focus on actions
that will encourage renewable resource development over the long term.

Finally, contrary to Complainants’ conclusory and unsubstantiated assertions, the
Bonneville Administrator is not acting in derogation of his contractual obligations. To
the contrary, throughout the 87-page Record of Decision (“ROD”) he issued after taking
comment on Bonneville’s proposed Policies, the Administrator analyzed his statutory
responsibilities and contractual rights and obligations, and adopted a policy that would
ensure he honored both. The contract fully accommodates Bonneville’s actions at issue
here.

If Bonneville is to integrate wind into its system, reasonable and cost-effective
measures must be available to ensure that Bonneville can continue to meet its

responsibilities to fish and wildlife. At this point, the Policies are a necessary measure.
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In the hope that alternative measures can be found, Bonneville adopted the Policies only
as an interim measure. Bonneville and parties throughout the region are working
earnestly and in good faith to explore alternative measures that can avoid the need for
Environmental Redispatch in the future.

1. EXECUTIVE SUMMARY

Bonneville has adopted and implemented Environmental Redispatch to fulfill its
environmental and reliability responsibilities under the Endangered Species Act, the
Clean Water Act, the Northwest Power Act, and the orders of the U.S. District Court for
the District of Oregon. Bonneville adopted the policy after conducting a regional notice
and comment process and issuing a record of decision. The policy constitutes a final
action or decision by the Bonneville Administrator under the Northwest Power Act and
consequently challenges to the policy are within the exclusive jurisdiction of the Ninth
Circuit Court of Appeals.

Should the Commission nevertheless conclude that it has the authority to review
the Administrator’s action, it should dismiss the Complaint. Complainants seek relief
under sections 210 and 211A of the Federal Power Act. The Environmental Redispatch
policy does not violate comparability and is not unduly discriminatory. In addition, in
applying sections 210 and 211A to Bonneville, the Commission must assure that
Bonneville’s organic statutes and the other Federal laws that apply to Bonneville continue
in full force and effect. Bonneville’s action was taken in order to ensure that Bonneville
fulfilled the requirements of these laws. The Commission should not disturb the

Administrator’s determination.
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Complainants ask the Commission to invalidate Bonneville’s Environmental
Redispatch policy and force Bonneville to pay negative prices; that is, to sell its
generation into the market when electricity is negatively priced, or to pay wind generators
not to generate. This action could severely compromise Bonneville’s ability to fulfill its
statutory requirement to recover all its costs and repay the U.S. Treasury for the Federal
investment in the Federal Columbia River Power System, and to fulfill its environmental
responsibilities.

Moreover, the Commission cannot award the relief Complainants request. The
Commission does not have the authority to remedy Bonneville’s alleged violations of the
Northwest Power Act. As to the Federal Power Act allegations, section 210 applies to
the Commission’s ordering of a physical interconnection of a generator with a utility’s
transmission system. Complainants are already physically interconnected with the
Bonneville system and therefore are not seeking such an order. In addition, they have not
made the showings required by that section before the Commission may issue an order.

Similarly, the Commission may not order Bonneville to submit an open access
tariff for approval under section 211A. First, this remedy is far too broad for the alleged
wrong Complainants are challenging. Second, section 211A does not give the
Commission the authority to order an unregulated transmitting utility to adopt the pro
forma tariff or to submit an open access tariff for Commission approval.

Contrary to Complainants’ claims, Bonneville’s actions are consistent with its
transmission tariff and with its Large Generator Interconnection Agreement. Bonneville
implements Environmental Redispatch to maintain reliability and to adhere to applicable

laws and regulations, as contemplated by the agreement. In addition, the Commission
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does not have the authority to rule on alleged breaches of contract by Bonneville or to
issue remedies for breach of contract by Bonneville.

Finally, an order by the Commission may affect species listed under the
Endangered Species Act, and therefore the Commission may have an obligation to
consult under the act before issuing an order.

I11.  PROCEDURAL MATTERS

Complainants’ factual allegations are woven throughout the Complaint. They are
addressed throughout the answer, as the answer responds to the arguments to which the
allegations relate.’

Bonneville and Complainants have been involved in a regional process to resolve
the issues raised in the Complaint. Bonneville proposes that this process be used to

resolve these issues. '’

IV. EVOLUTION OF BONNEVILLE’S STATUTORY RESPONSIBILITIES

Bonneville, like the Commission, is a creature of statute, laden with all the
authorities and responsibilities Congress has legislated. This section of Bonneville’s
Answer provides an overview of Bonneville’s organic statutes. In subsequent sections,
Bonneville demonstrates that provisions of the Energy Policy Act of 1992 and the Energy
Policy Act of 2005 did not repeal Bonneville’s organic responsibilities, but must be
construed consistent with them.

As detailed in the Policies ROD, Bonneville was created as a Federal agency in
1937 to market the output of the Federal Bonneville project, and later designated as the

marketing agent for the output of other U.S. Army Corp of Engineers and Bureau of

18 C.F.R. § 385.213(c)(1)(i) and (c)(2)(i).
1d. § 385.213(c)(4).
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Reclamation hydro power projects in the Pacific Northwest.!' These projects are
collectively known as the Federal Columbia River Power System (FCRPS). Many of the
generating plants comprising the FCRPS are components of projects that are operated for
many public purposes, including flood control, fish and wildlife protection, irrigation,
power production, navigation, recreation, municipal water supply, and other purposes. '

The Bonneville transmission system was first built and operated by Bonneville
with appropriated monies to allow it to successfully market the Federal hydro power by
integrating Federal generation to load.”> The capability of the transmission system was
tied to generation levels, especially at the critical hydroelectric projects along the Lower
Columbia and Lower Snake Rivers. Bonneville’s rates were to be established having
regard to the recovery of the cost of producing and transmitting such electric energy,
including the amortization of the Federal capital investment over a reasonable period of
years."!

With the passage of the 1974 Transmission System Act,'® the Administrator was
vested with broad authority to operate and maintain the Bonneville transmission system
and to

construct improvements, betterments, and additions to and replacements of

such system within the Pacific Northwest as he determines are appropriate

and required to:

(a) integrate and transmit the electric power from existing or
additional Federal or non-Federal generating units;

"' ROD at 2-5.

12 See, e.g., Bonneville Project Act, 16 U.S.C. § 832 (2009); 43 U.S.C. § 485h(a)-(b) (2009); Federal Water
Project Recreation Act, 16 U.S.C. §§ 4601-12, 4601-13, 4601-18 (2009); Flood Control Act of 1962, Pub. L.
No. 87-874, § 203, 76 Stat. 1180 (1962); Flood Control Act of 1950, Pub. L. No. 81-516, § 204, 64 Stat.
170 (1950); Rivers and Harbors, Improvements Act, Pub. L. No. 79-14, 59 Stat. 10 (1945); Columbia Basin
Project Act, 16 U.S.C. § 835]; H.R. Rep. No. 80-1507, at 2 (1948).

P 1d.; see also, e.g., 16 U.S.C. § 832a(b) (2009); 16 U.S.C. § 825s (2009).

16 U.S.C. § 832a(f) (2009); 16 U.S.C. § 8255 (2009).

16 U.S.C. § 838-838k (2009).
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(b) provide service to the Administrator’s customers;

(c) provide interregional transmission facilities; or

(d) maintain the electrical stability and electrical reliability of the

Federal system. '
To effectuate these and other responsibilities, Bonneville was placed on a self-financing
basis and provided with authority to borrow from the U.S. Treasury “to assist in financing
the construction, acquisition, and replacement of the transmission system.”"”
Construction of major and extra-regional transmission facilities remained subject to
approval by an Act of Congress, but other planned expenditures of the Administrator are
submitted to Congress as part of Bonneville’s annual budget and may be implemented
subject only to such specific directives or limitations as may be included in appropriation
acts.'®
Bonneville’s mission and responsibilities expanded significantly with passage of

the Northwest Power Act (NWPA), which, among other things, imposed on Bonneville a
native-load like duty to serve preference loads, and the authority to acquire conservation
and the output of resources to serve those loads.'” The Administrator was also charged
with using “the authorities available to the Administrator under this chapter [the
Northwest Power Act] and other laws administered by the Administrator to protect,
mitigate, and enhance fish and wildlife to the extent affected by the development and

operation of any hydroelectric project of the Columbia River and its tributaries . . .”*°

116 U.S.C. § 838b (2009).

16 U.S.C. §§ 838i, 838j (2009).

16 U.S.C. §§ 838D, 838i(b) (2009).

16 U.S.C. §§ 839¢(b)(1), 839d (2009). 16 U.S.C. §§ 839¢(b)(1) begins: “Whenever requested, the
Administrator shall offer to sell to each requesting public body and cooperative entitled to preference and priority under
the Bonneville Project Act of 1937 and to each requesting investor-owned utility electric power to meet the firm power
load of such public body, cooperative or investor-owned utility in the Region to the extent that such firm power load
exceeds— . ...”

216 U.S.C. §§ 839b(h)(10)(A) (2006).
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Furthermore, the Administrator and other Federal agencies responsible for managing,
operating, or regulating hydroelectric projects on the Columbia River and its tributaries
must exercise their responsibilities “in a manner that provides equitable treatment for
such fish and wildlife with the other purposes for which such system and facilities are
managed and operated;”*' the Administrator must act “consistent with” the Pacific
Northwest Electric Power Planning and Conservation Council’s (“Council”) Fish and
Wildlife Program (“the program™);** and the Administrator and Federal water managers
must take the program “into account . . . to the fullest extent practicable” at each relevant
stage of decision making.*

First with the 1974 Transmission System Act and later with the Northwest Power
Act, Congress was also clear that Bonneville must establish its power and transmission

rates to ensure total cost recovery.”* As the Administrator observed in the ROD, “The

211d. § 839b(h)(11)(A)(i) (2009). Bonneville provides equitable treatment to fish and wildlife by
undertaking mitigation measures on a system-wide basis as described in greater detail in NW Env’l Def.
Center v. Bonneville Power Admin., 117 F. 3d 1520, 1532-34 (9th Cir. 1997). In other contexts, the Ninth
Circuit Court of Appeals has determined that Bonneville has authority to protect fish and wildlife by
imposing restrictions on transmission access. Cal Energy Res. Conservation and Dev. Comm’n v.
Bonneville Power Admin., 831 F.2d 1467, 1477-78 (9th Cir. 1987), cert denied, 488 U.S. 818 (1988).

*2 The program, by statute, consists of “measures to protect, mitigate, and enhance fish and wildlife affected
by the development, operation, and management of [hydroelectric facilities on the Columbia River and its
tributaries] while assuring the Pacific Northwest an adequate, efficient, economical, and reliable power
supply.” 16 U.S.C. § 839b(h)(5) (2009). Congress directed the Council to include in the program measures
that would “provide flows of sufficient quality and quantity between [the dams] to improve production,
migration, and survival of such fish. . . .” Id. § 839b(h)(6)(E)(ii) (2009).

2 1d. § 839b(h)(11)(A)(ii) (2009).

* See, e.g., 16 U.S.C. § 838g (2009); 16 U.S.C. § 839¢(a)(1) (2009). Congress intended that the
Bonneville’s rate directives be “[s]ubject to the general requirements (contained in section 7(a) of the
Northwest Power Act) that Bonneville must continue to set its rates so that its total revenues continue to
recover its total cost, . . .” H.R. Rep. No. 96-976, 96th Cong., 2nd Sess., pt. 2, at 36 (1980). See also H.R.
No. 91-1219, 91st Cong., 2nd Sess., 90 (1970) (Bonneville ratepayer liability for Washington Public Power
Supply System costs); Federal Columbia River Transmission System Act of 1974, 16 U.S.C. § 838g
(ratesetting), § 838i(a) (single Bonneville fund), § 838k(b) (priority of payments); Bonneville Power
Administration Financing, Hearing on S. 3362 before the Subcomm. on Water and Power Resources of the
Committee on Interior and Insular Affairs, 93rd Congress, 2d Sess., on S. 3362, at 95-96 (June 6, 1974)
(Statement of C. King Mallory, Acting Assistant Sec., Energy and Minerals, Department of the Interior:
“Complete cost recovery has been an overriding principle of the Federal power program in the Pacific
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inter-related nature of generation and transmission is recognized throughout Bonneville’s
organic statutes when it comes to finance, cash management, and cost recovery
requirements.”* Concomitantly, the Commission is charged with assuring that
Bonneville’s rates “are sufficient to assure repayment of the Federal investment in the
Federal Columbia River Power System over a reasonable number of years after first
meeting the Administrator’s other costs.”*®

Bonneville is also directed in its organic statutes to make transmission available to
third parties on a fair and nondiscriminatory basis. Before it does so, however, given
Bonneville’s original charter to serve as the government’s marketing agent for the power
output of the Federal hydro projects, the historical evolution of the Bonneville
transmission system, the massive Federal investment in the power and transmission
system, and other factors, Congress directed that Bonneville make transmission available
to third parties on a fair and nondiscriminatory basis but only if the Bonneville

transmission capacity:

e isin “excess of the capacity required to transmit electric power generated or

acquired by the United States;”’ (the priority is “to the needs of the

Government”;28

Northwest and it will continue to be an inviolate rule of conduct after enactment of the proposed Federal
Columbia River Transmission System Act.”); id. at 108, 122, 148 (Statement of Donald Hodel); id. at 1
(Statement of Henry M. Jackson, U.S. Senator from the State of Washington); Cong. Rec. H. 9984 (Oct. 7,
1974)(Statement of Rep. Meeds).

23 See, e.g., Federal Columbia River Transmission System Act, 16 U.S.C. § 838(a); 16 U.S.C. §§ 838i(a),
838i(b)(12); id., § 838k(b), as amended, Pub. L. 96-501, § 8(c), (d), 94 Stat. 2728 (1980); Bonneville
Power Administration Financing, 1974: Hearings on S. 3362 Before the Subcomm. on Water and Power
Resources, 93rd Cong., 2d Sess. 121-22 (1974).

%16 U.S.C. § 839¢(a)(2)(A) (2009).

*7 Section 6 of the Transmission System Act of 1974, 16 U.S.C. § 838d, provides, “The Administrator shall
make available to all utilities on a fair and nondiscriminatory basis, any capacity in the Federal
transmission system which he determines to be in excess of the capacity required to transmit electric power
generated or acquired by the United States.”

“ H. R. Rep. No. 93-1375, at 16 (1974).
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. . . 2
e “is not required for the transmission of Federal energy”’;”

e is made available subject to “(1) any contractual obligations of the Administrator;
(2) any other obligations under existing law; and (3) the availability of capacity in

the Federal transmission system”;

and the transmission service:

e “is not in conflict with the Administrator’s other marketing obligations

and the policies of [the Northwest Power Act] and other applicable

1
laws”;*! and

¥ Section 6 of the Regional Preference Act, 16 U.S.C. § 837e (2009), provides in full:
Any capacity in Federal transmission lines connecting, either by themselves or with non-Federal
lines, a generating plant in the Pacific Northwest or Canada with the other area or with any other
area outside the Pacific Northwest, which is not required for the transmission of Federal energy or
the energy described in section 837h of this title, shall be made available as a carrier for
transmission of other electric energy between such areas. The transmission of other electric energy
shall be at equitable rates determined by the Secretary, but such rates shall be subject to equitable
adjustment at appropriate intervals not less frequently than once in every five years as agreed to by
the parties. No contract for the transmission of non-Federal energy on a firm basis shall be
affected by any increase, subsequent to the execution of such contract, in the requirements for
transmission of Federal energy, the energy described in section 837h of this title, or other electric
energy.
The energy described in section 837h refers to the Canyon Ferry project and downstream power benefits to
which Canada is entitled under the treaty between Canada and the United States relating to the cooperative
development of the water resources of the Columbia River Basin, signed at Washington, July 17, 1961, and
energy or capacity disposed of to Canada in any exchange pursuant to paragraph 1 or 2 of article VIII
thereof. 16 U.S.C. § 837h (2009).
3% Section 9(d) of the Pacific Northwest Electric Power Planning and Conservation Act, 16 U.S.C. § 839f(d)
(2006), provides:
No restrictions contained in subsection (c) of this section shall limit or interfere with the sale,
exchange or other disposition of any power by any utility or group thereof from any existing or
new non-Federal resource if such sale, exchange or disposition does not increase the amount of
firm power the Administrator would be obligated to provide to any customer. In addition to the
directives contained in subsections (i)(1)(B) and (i)(3) and subject to:
(1) any contractual obligations of the Administrator,
(2) any other obligations under existing law, and
(3) the availability of capacity in the Federal transmission system,
the Administrator shall provide transmission access, load factoring, storage and other services
normally attendant thereto to such utilities and shall not discriminate against any utility or group
thereof on the basis of independent development of such resource in providing such services.
3! Section 9(i)(1) of the Northwest Power Act, 16 U.S.C. § 839f(i)(1) (2009), referenced above, provides:
At the request and expense of any customer or group of customers of the Administrator within the
Pacific Northwest, the Administrator shall, to the extent practicable—
(A) acquire any electric power required by (i) any customer or group of customers to enable them
to replace resources determined to serve firm load under section 839¢(b) of this title, or (ii) direct
service industrial customers to replace electric power that is or may be curtailed or interrupted by
the Administrator (other than power the Administrator is obligated to replace), with the cost of
such replacement power to be distributed among the direct service industrial customers requesting

22
ANSWER OF THE
BONNEVILLE POWER ADMINISTRATION



e can be provided “without substantial interference with his power
marketing program, applicable operating limitations or existing
contractual obligations.”**

The United States Court of Appeals for the Ninth Circuit has determined that Bonneville
has authority to protect fish and wildlife by imposing restrictions on transmission access:
In addition to these somewhat conflicting responsibilities to maintain low
rates, repay the federal treasury, and provide transmission access for other
utilities, Bonneville must also “protect, mitigate, and enhance fish and
wildlife” affected by the operation of the federal hydroelectric system.

16 U.S.C. § 839b(h)(10).*

Once the Bonneville Administrator has made the requisite statutory
determinations and made the transmission available by contract, the contract is binding in
accordance with its terms on Bonneville.”* Consequently, Bonneville is careful to ensure
the contract will not run afoul of Bonneville’s statutory mandates.

Complainants ask the Commission to order Bonneville to file an open access tariff

for Commission approval. In 1996, Bonneville determined that it could offer

transmission pursuant to an open access transmission tariff consistent with Bonneville’s

such power; and

(B) dispose of, or assist in the disposal of, any electric power that a customer or group of
customers proposes to sell within or without the region at rates and upon terms specified by such
customer or group of customers, if such disposition is not in conflict with the Administrator’s
other marketing obligations and the policies of this chapter and other applicable laws.

32 Section 9(i)(3) of the Northwest Power Act, 16 U.S.C. § 8391£(i)(3) (2009), referenced above, provides:
The Administrator shall furnish services including transmission, storage, and load factoring unless
he determines such services cannot be furnished without substantial interference with his power
marketing program, applicable operating limitations or existing contractual obligations. The
Administrator shall, to the extent practicable, give priority in making such services available for
the marketing, within and without the Pacific Northwest, of capability from projects under
construction on December 5, 1980, if such capability has been offered for sale at cost, including a
reasonable rate of return, to the Administrator pursuant to this chapter and such offer is not
accepted within one year.

33 Cal. Energy Comm’n v. Bonneville Power Admin., 909 F.2d 1298, 1303 (9th Cir. 1990), cert denied, 500

U.S. 904 (1991); see also Cal. Energy Res. Conservation and Dev. Comm’n v. Bonneville Power Admin.,

831 F.2d 1467, 1477-78 (9th Cir. 1987), cert denied, 488 U.S. 818 (1988).

3 See Regional Preference Act, 16 U.S.C. § 837e¢.
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statutory responsibilities. However, Bonneville must continue to assure itself that any
new transmission service it offers is consistent with these responsibilities.

As detailed below, the Administrator’s statutory responsibilities were not changed
or repealed by provisions of the Energy Policy Act of 1992. Neither were they changed
or repealed by later-enacted provisions of the Energy Policy Act of 2005. They continue
to be applicable.

V. BONNEVILLE HAS STRONGLY SUPPORTED WIND GENERATION

Four years ago, a Pacific Northwest regional task force on wind integration
believed that connecting 3,000 megawatts of wind to the existing 500 MW on the
Bonneville system could be achieved over a 20-year planning horizon.*> But rather than
the gradual increase predicted by the regional task force, wind generation beat the
forecast by 16 years.*® Today, over 3500 MW of wind power are connected to the
Bonneville system and represent about 30 percent of total Bonneville balancing authority
generation. An additional 3,700 MW of wind generation are expected to connect to the
Bonneville system over the next three to four years. With a peak balancing authority load
of 10,500 MW and a minimum light load of 4,000 MW, the wind penetration in the
Bonneville balancing authority is among the highest in the nation.”’

Bonneville’s technical, policy and financial innovations to spur wind power, and its

willingness not to insist on resolving all issues prior to interconnecting wind generation

%> Northwest Power and Conservation Council, WIF Document 2007-01, The Northwest Wind Integration
Plan 28, Deston Nokes, March 2007.

%% See ROD at 8, graph.

37 Bonneville Power Admin., How BPA Supports Northwest Wind Power 1 (May 26, 2011), available at
http://www.bpa.gov/corporate/AgencyTopics/ColumbiaRiverHighWaterMgmnt/How%20BPA %20support
$%20wind%20-%20May%202011.pdf; Comments of the Bonneville Power Administration, FERC Docket
No. RM10-11-000, at 1 (Apr. 12, 2010); ROD at 8-9.
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so as not to slow integration of wind projects, are a significant reason for the large
amount of wind power on the Bonneville system. Bonneville has:

e Developed and offered Conditional Firm Service which has provided more
transmission capacity primarily for wind generators.

e Stretched the Federal hydroelectric system to supply reserves to back up wind
generation.

e Developed Dispatcher Standing Order (DSO) 216 (“operational fail safe”) to
allow more wind to interconnect with the Bonneville system even as the system
approached the limits of its ability to provide reserves.

e Developed world-class wind forecasting tools.

e Developed enhanced generation visibility tools for Bonneville power
dispatchers.

e Developed a generation imbalance reserves self-supply program.
e Developed an intra-hour transmission scheduling program.>®

Bonneville is working with the California Independent System Operator on a joint
pilot project to meld its market approach with Bonneville’s intra-hour scheduling to
provide a partial market solution to generation schedule deviations. It is also
collaborating with ColumbiaGrid and the Joint Initiative on potential new approaches to
providing generation imbalance services among utilities.

In 2008 Bonneville launched its Network Open Season (NOS) approach to

managing its queue of transmission requests and identifying the transmission
infrastructure needed to provide service requested by customers. This approach has

resulted in significant amounts of additional transmission capacity made available for

requests associated with wind projects. Since initiating its first NOS, Bonneville has

¥ Bonneville Power Admin., How BPA Supports Northwest Wind Power at 1-4.
39
Id. at 4.

25
ANSWER OF THE
BONNEVILLE POWER ADMINISTRATION



offered over 400 megawatts of new transmission service for wind projects without the
need for new construction and has studied approximately 7,000 megawatts of additional
wind-related requests to identify the facilities that would be necessary to provide service.
Through these studies, Bonneville has identified four new 500-kilovolt transmission
projects which together will add more than 225 miles of high-voltage transmission
capacity and 3,700 megawatts of transfer capability, including 2,800 megawatts
contracted to customers with wind projects. Two of these projects are in the construction
phase, whereas the other two are still in the environmental review process required by the
National Environmental Policy Act (NEPA) for all Federal agencies. Related to
interconnection of renewable generation, Bonneville has built eight new substations,
expanded three others and constructed six new tap lines to physically integrate 37 wind
projects, with total generation capacity of 3,522 megawatts. More integration projects
are in the planning or construction phase.*’
VI. ENVIRONMENTAL REDISPATCH POLICY

A. Background

1. Management of the Federal Columbia River Power System (FCRPS)

The FCRPS is a vast hydroelectric system operated jointly by the Corps of
Engineers, the Bureau of Reclamation, and Bonneville to serve multiple purposes,
including flood control, navigation, irrigation, and power generation. In its roles as
balancing authority, power marketer and hydro operator, Bonneville must coordinate
closely with the Corps of Engineers and Bureau of Reclamation to ensure that these

purposes are met during all operating conditions. At the same time, the Federal entities

“d. at 1.
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that manage the river system must adhere to various constraints because of the need to
protect fish and wildlife and maintain the reliability of the interconnected transmission
system.41

The FCRPS generates electric power at Federally owned hydroelectric plants and
one nuclear plant in the Columbia River Basin. A few projects, such as those on the
Willamette River in Oregon, operate more or less independently, but the majority of the
generating capability is part of an interconnected fuel supply that must be coordinated in
order meet the multiple purposes. These generators are located on the main stem of the
Columbia and Snake rivers. Some of these projects, such as Grand Coulee, Hungry
Horse, Libby and Dworshak, are storage projects where the storage space is managed for
flood control (reserving enough storage space to capture potential floods) and for the
biological benefit of Federal ESA-listed species (filling storage space to later provide
water when it is helpful to the species). Regular adjustments to storage and river flows
out of these projects are needed to respond to weather-driven changes in the water
supply. Other projects have little ability to store water over time and are largely operated
to pass the flows coming from the upstream dam or dams. These are called run-of-the-
river projects.

Not all of the water is used to produce electricity. The lower Columbia and Snake
River projects also pass water through the spillways to aid the migration of endangered
salmon each spring and summer. The levels of spill are tailored to the unique conditions

at each of these projects to benefit Federal ESA-listed species in an effort to achieve the

“ROD at 2, 5-8; Attachment B, Sweet Affidavit at P 5, 10-12; Attachment C, Connolly Affidavit at P 2, 5-
6; Attachment D, Spain Affidavit at P 4.
42 Attachment C, Connolly Affidavit at P 2, 5-6, 10-11, 50-52; Attachment D, Spain Affidavit at P 4-5;
ROD at 5-7.
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dam survival performance standards in the 2010 FCRPS Supplemental BiOp. In order to
maintain reliability, a number of the projects also hold turbine capacity aside (reserves) to
respond to events on the electric system or to respond to variations in generation and load
elsewhere in the electric grid. System planners and operators locate these reserves on
different projects at different times in order to arrive at an overall operation that meets the
multiple purposes of the system and maintains the reliability of the electric grid.*

2. Operations Under the Clean Water Act, Endangered Species Act, and
Court Order

Environmental Redispatch is designed to ensure that Bonneville takes all
reasonable actions to meet its legal responsibilities under the Clean Water Act (CWA)*
and Endangered Species Act (ESA),* as well as under its authorizing legislation. As
stated above, the FCRPS hydroelectric projects are operated for multiple public purposes,
including flood control, irrigation, power production, navigation, recreation, and
municipal water supply. The system is also operated to protect the river’s aquatic life,
including salmon, steelhead, sturgeon, bull trout, and other species listed under the
Federal ESA as well as non-listed species.*®

Flow objectives at FCRPS dams (which aid migrating fish and are discussed
further below) have been established to protect Federal ESA-listed species and have

dramatically changed the way the reservoirs are managed. In general, the flexibility to

store water in FCRPS reservoirs has been reduced, leaving less flexibility to manage

* ROD at 6-8, 9; Bonneville Power Admin., DOE/BP-4203, Columbia River High-Water Operations 2-5
(Sept. 2010), available at http://www.bpa.gov/corporate/pubs/final-report-columbia-river-high-water-
operations.pdf; Attachment B, Sweet Affidavit at P 11; Attachment C, Connolly Affidavit at P 20, 39-41.
* Federal Water Pollution Control Act, 33 U.S.C. §§ 1251-1387 (2009).

4 Endangered Species Act of 1973, 16 U.S.C. §§ 1531-1544 (2009).

“ ROD at 1-2, 5-8; Bonneville Power Admin., Columbia River High Water Operations at 1; Attachment B,
Sweet Affidavit at P 5, 10-11; Attachment C, Connolly Affidavit at P 5-6, 10-15, 20.
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water flows for power production. With less ability to store spring runoff (water flow
caused by rain, snowmelt and other sources), high-water events can create conditions that
are harmful to aquatic life.*’

If water cannot be stored, additional power must be generated with the water or
the water must be spilled through the dams’ spillways (channels to permit the release of
excess water). As explained below, spilling water can aid fish migration and increase
survival rates. However, too much spill can harm fish when water spilled from a dam
traps air as it plunges to the base of the dam, increasing gas levels in the water (known as
supersaturation). The momentum of the fall carries the water to great depths where,
under increased hydrostatic pressure, the gases dissolve into the water. Thus, high
amounts of spill can lead to excessive Total Dissolved Gas (TDG), which threatens the
health of aquatic life, including salmonids (fish of the salmon and trout families). TDG
produces physiological problems known as gas bubble trauma (GBT), in which small
bubbles develop within the tissue of the fish, blocking blood flow and causing physical
tissue damage that is especially noticeable in the fins. In extreme cases the bubbles can
be fatal. The severity of GBT is related to the level of TDG, frequency and length of
exposure, and the depth of the water that the fish is swimming in.*

As shown in the following chart, as levels of total dissolved gas increase, levels of

gas bubble trauma also increase; the horizontal axis shows the level of total dissolved gas

“TROD at 6-8, 9; Bonneville Power Admin., Columbia River High Water Operations at 4; Attachment B,
Sweet Affidavit at P 11, 22; Attachment C, Connolly Affidavit at P 22-23, 26; Attachment D, Spain
Affidavitat P 5.
“ ROD at 5-7, 9; Bonneville Power Admin., Columbia River High Water Operations at 4-5; Attachment B,
Sweet Affidavit at P 5-9.
29
ANSWER OF THE

BONNEVILLE POWER ADMINISTRATION



by percentage and the vertical axis shows the percentage of fish with gas bubble

49
trauma.
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Figure 1. Gas Bubble Trauma increases related to TDG exposure. (From Washington DOE and
Oregon DEQ Joint Adaptive Management Team report 2009).

An example of how spill increases TDG levels occurred on May 24, 2011, after
transformer failures disabled all turbines at Little Goose Dam and water had to be
diverted over the spillways. TDG levels increased significantly, from 130% on May 23
to 134% on May 25 and 136% on May 27.°° These flows caused gas bubble trauma at
the next dam down river, Lower Monumental, to jump from 5.5% on May 25 to 30% on
May 28, as the fish exposed to the higher TDG levels at Little Goose began to arrive.”’
Under normal operating circumstances, GBT levels like those observed downstream at
Lower Monumental would have triggered the region’s “action criteria,” which require

spill levels to be reduced if more than 15% of fish in the sample show evidence of GBT,

or more than 5% of fish show evidence of severe GBT. Even though the peak of the

4 ROD at 6; Attachment B, Sweet Affidavitat P 7, 10.
50 Attachment B, Sweet Affidavit, Figure 3, Columbia River DART, School of Aquatic & Fishery Sciences,
Univ. of Wash., available at http://www.cbr.washington.edu/dart/dart.html.
> Attachment B, Sweet Affidavit, Figure 4. Gas Bubble Trauma monitoring results at Lower Monumental
Dam from May 25" to June 1°°2011. Data from the Fish Passage Center.
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spring Chinook and steelhead runs had passed by May 24, fish were still passing in large
numbers. On the last day a fish passage count was available for Little Goose (May 22),
the daily passage estimate was nearly 80,000 juvenile salmonids. Based on upstream
counts, the fish passage rates at Little Goose are estimated to have remained at similar
levels each day over the duration of the outage.>

TDG levels would likely have been even higher without two recent innovations:
first, flow deflectors (which redirect water that is spilled over the dam to reduce the depth
to which the water plunges and therefore reduce TDG levels) and other improvements at
several dams; and second, the TDG Management Plan of the Water Management Plan
(the plan issued by the Corps of Engineers to guide water management when the agency
must spill).” Prescribed levels of spill can increase fish passage survival by diverting a
higher percentage of fish through the dam spillways instead of through the turbines,
where the mortality rate is generally higher.*

Thus spill is a double-edged sword: too much spill can kill fish by increasing total
dissolved gas in the water to harmful levels, but insufficient spill results in more fish
taking other routes past the dams with higher mortality. To aid fish passage survival,
FCRPS Biological Opinions (“BiOps”) have required spill at the dams at levels that cause
Bonneville to exceed the 110% standard where consistent with state water quality
standards, including TDG waivers. The level of spill established for each project is the
level that is expected to meet performance standards for ESA-listed species established in

the 2010 FCRPS Supplemental BiOp. (Biological Opinions are documents issued under

>2 Attachment B, Sweet Affidavit at P 23-25.
33 Attachment C, Connolly Affidavit at P 23.
3 ROD at 6-7; Bonneville Power Admin., Columbia River High Water Operations at 5; Attachment B,
Sweet Affidavit at P 11, 13, 22; Attachment C, Connolly Affidavit at P 20, 23-28.
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the ESA that analyze whether a Federal agency’s actions are threatening or endangering
listed species, and if so requiring mitigating actions. They are issued by the agency with
jurisdiction over the listed species, in this case the National Oceanic and Atmospheric
Administration National Marine Fisheries Service (“NOAA Fisheries™).)>

The states of Washington and Oregon set water quality standards, including a
TDG standard at 110 percent of the normal level of gas in the water (called 110 percent
supersaturation).”® To balance the potential benefits and adverse effects of spill, Oregon
and Washington have provided TDG waivers consistent with the BiOp spill requirements.
The waivers allow up to 120 percent TDG supersaturation in the project tailrace (the
portion of the reservoir immediately downstream of the dam) during fish migration
season. Washington has an additional limit of 115 percent TDG supersaturation in the
project forebays (the portion of the reservoir immediately upstream of the dam).”’
NOAA Fisheries incorporated spill levels for fish passage consistent with state water
quality standards and criteria adjustments into the 2010 FCRPS Supplemental Biological
Opinion.”® The Corps of Engineers manages spill at the Lower Columbia and Snake

River dams through a system-wide TDG Management Plan.*

3 ROD at 6; Bonneville Power Admin., Columbia River High Water Operations at 5; Attachment B, Sweet
Affidavit at P 11; Attachment C, Connolly Affidavit at P 5, 22.

*% Dissolved gas levels generally remain near equilibrium with the air surface (near 100% TDG), but can
become supersaturated (above 100%). See also ROD at 5-6; Attachment B, Sweet affidavit at P 5. Due to
the limited hydraulic capacity of most of the FCRPS dams, these standards do not apply above certain flow
levels (the highest 7 day average over 10 years or the 7Q10 flow) because the ability to limit TDG through
changes in hydro operations is limited. On the Snake River, the 7Q10 flow is 214 kcfs.

°7 The Corps of Engineers manages spill at the Lower Columbia and Snake River dams to the more
stringent of the two. In addition, Washington’s waiver allows a maximum daily one-hour TDG of 125%.
Oregon’s waiver allows a maximum TDG level of 125%.for any two-hours of the 12 highest TDG hours in
a day.

%% See Reasonable Prudent Alternative 29 of the 2008 FCRPS BiOp, incorporated into the 2010 FCRPS
Supplemental Biological Opinion, which states, “The Corps and BPA will provide spill to improve juvenile
fish passage while avoiding high TDG supersaturation levels or adult fallback problems. Specific spill
levels will be provided for juvenile fish passage at each project, not to exceed established TDG levels
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In a joint 2009 report supporting the waivers, Washington concluded that “the
weight of all the evidence clearly points to detrimental effects on aquatic life near the
surface when TDG approaches 120 percent.” Washington had received reports of severe
gas bubble trauma and fish deaths at dissolved gas levels above 130 percent or in shallow
water.*

Although it is difficult to tie the incidence of gas bubble trauma directly to fish
mortality during migration through the hydro system, high mortality rates have been
observed. In 1968, as construction of John Day Dam was underway, all of the flow was
routed over the spillway since the turbines had not been installed.®’ Researchers
observed that large numbers of dead adult sockeye and Chinook salmon were found
downstream of the dam with signs of GBT.®* They also observed a high incidence of
GBT in the adult fish monitored in the fish ladders (structures that allow the fish to

ascend a series of steps over the dams). In this instance, TDG levels ranged from 123%

(either 110 percent TDG standard, or as modified by State water quality waivers, currently up to 115
percent TDG in the dam forebay and up to 120 percent TDG in the project tailwater, or if spill to these
levels would compromise the likelihood of meeting performance standards....” (emphasis added), available
at http://www.salmonrecovery.gov/BiologicalOpinions/FCRPS/2008Biop.aspx. An RPA is an alternative
plan endorsed by NOAA that avoids jeopardy under the ESA.
Y ROD at 6; Bonneville Power Admin., Columbia River High Water Operations at 5; Attachment B, Sweet
Affidavit at P 11-12; Attachment C, Connolly Affidavit at P 23. These TDG levels are translated into “spill
caps,” the amount of spill necessary for TDG levels to reach the gas cap ceiling. A TDG Management Plan
is developed annually by the USACE and is included as Appendix 4 in the annual Water Management Plan.
This TDG Management Plan provides detailed information addressing TDG management measures, the
process for setting spill caps, TDG management policies, and the TDG monitoring program and modeling.
See Attachment C, Connolly Affidavit at P 23-24.
50 Adaptive Management Team Total Dissolved Gas in the Columbia and Snake Rivers, Evaluation of the
115 Percent Total Dissolved Gas Forebay Requirement, Washington State Department of Ecology and
State of Oregon Department of Environmental Quality, Final January 2009 Publication No. 09-10-002;
Attachment B, Sweet Affidavitat P 17.
The Washington 115/120 TDG standard was upheld in a May 20, 2011 oral decision by Judge Sutton in an
action brought in Thurston County Superior Court. NW Sportfishing Indus. Ass’n v. Wash. State Dep’t of
Ecology, NO.10-2-01236-0, as transcribed at 24.
Z; Attachment B, Sweet Affidavit at P 20.

Id.
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http://www.ecy.wa.gov/biblio/0910002.html�

to 143%. * One of the researchers also noted large numbers of GBT-related deaths of
juvenile salmon in the Snake River in 1970 when dissolved gas levels averaged 120-
146% over a prolonged period.** Fish in this study were placed in cages with access to
water ranging from 0 — 4.3 meters in depth so that the test fish had access to water with
low TDG levels (TDG levels generally being lower in deeper water).” Even with such
access, the fish in this study suffered mortality rates from 45-68% between late May and
early June.®®

For spring and summer 2011, the spill levels for juvenile fish passage were
included in the Fish Operations Plans that were adopted by order of the U.S. District
Court for the District of Oregon. FCRPS operations, conducted by the Corps of
Engineers, the Bureau of Reclamation, and Bonneville, have been subject to ongoing
litigation since 2001, and FCRPS flow and spill operations have been subject to multiple
court orders. On March 24 and June 14, 2011, the U.S. District Court for the District of
Oregon issued orders requiring that 2011 spring and summer fish operations be
conducted as set forth in the 2011 Spring and Summer Fish Operation Plans (“FOPs”)
and other operative documents, including the 2010 FCRPS Supplemental Biological
Opinion.®” The 2011 FOPs require that, to the extent practicable, from April through

August, the Corps of Engineers manage spill levels for fish passage to avoid exceeding

“ 1d.
“1d.
1.
% 1d.
%7 A ruling is pending from the U.S. District Court of Oregon regarding the validity of the 2010 FCRPS
Supplemental Biological Opinion under the Endangered Species Act. Natl. Wildlife Fed. v. Natl. Marine
Fisheries Serv., No. CV 01-640-RE, Orders for 2011 Spring and Summer Operations, dated March 24 and
June 14, 2011.
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120 percent TDG in project tailraces and 115 percent in the forebay of the next project
downstream, consistent with the State of Washington’s current TDG waiver limits.®®

During times of high flows, spill and consequent TDG levels can be reduced by
additional generation, which sends water through the turbines instead of through the
spillways. Because generation and load must always be balanced, however, Bonneville
cannot increase generation unless it has sufficient load to absorb all the power. If
Bonneville has insufficient load, it must curtail other sources of generation, including
wind generation. Under the Environmental Redispatch policy, Bonneville can maximize
Federal hydro generation during high-water events, thus reducing excess spill and
minimizing TDG levels to the lowest practical levels.®

In the past, Bonneville has managed high-water events by marketing its excess
FCRPS generation at low prices in the Pacific Northwest and California. This strategy
has been successful because most thermal generators have been willing to be displaced
by low-cost hydro generation to reduce operating costs. Today, however, with the
combination of legally mandated spill requirements and the interconnection of a
significant amount of wind generation on Bonneville’s system (which does not

voluntarily curtail when prices approach zero), Bonneville is unable to continue to

% ROD at 6-7; Attachment B, Sweet Affidavit at P 11. The waiver limits are modified in Letter from
Melissa Gildersleeve, Watershed Management Section manager, Washington Dep’t of Ecology to David
Ponganis, U.S. Army Corps of Engineers, NW Division, dated June 30, 2010, and Oregon Environmental
Quality Comm’n, Order Approving USACE Request for Waiver to State’s TDG Water Quality Standard,
dated June 24, 2009 (exhibits to Sweet Affidavit).
% ROD at 7.
35
ANSWER OF THE

BONNEVILLE POWER ADMINISTRATION



manage high-water events and meet its environmental obligations without employing
additional tools.”’

3. BPA’s Marketing of Hydropower

BPA’s energy production varies by large amounts from year to year and season to
season based primarily on water supply. Some years BPA has surplus energy not needed
to serve its wholesale customer base, which it sells into the West Coast’s bulk electricity
marketplace. Usually BPA sells surplus power on a short-term basis (less than 12
months), but it also sells for longer periods as circumstances warrant.’'

Other times BPA has insufficient generation and must purchase power in the
market to meet its obligations. Several factors can cause the deficits, including changes
in operational requirements for fish and the use of water for other purposes, such as
navigation, flood control, and recreation.’*

BPA’s spring operation of the FCRPS is determined by the Corps of Engineers
and Bureau of Reclamation, the agencies that own the dams and are responsible for their
operation. During April, May, and June, BPA must market and transmit power from the
FCRPS within strict parameters determined by the Corps of Engineers and Bureau of
Reclamation, including drafting certain FCRPS reservoirs (the storage projects) to a flood
control elevation in April (that is, lowering the water levels to make space for spring

runoff) and refilling through May and June so that the reservoirs are full in early July.”

" ROD at 7-8, 11; Bonneville Power Admin., Columbia River High Water Operations at 3-4; Attachment
D, Spain Affidavit at P 28-29.
"I Attachment D, Spain Affidavit at P 4.
2 Attachment C, Connolly Affidavit at P 5; Attachment D, Spain Affidavitat P 5.
3 Attachment D, Spain Affidavit at P 4.
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In dry years BPA must purchase large amounts of spring power, rather than using
water to generate, to ensure that the storage projects refill, while in wet years BPA must
sell large amounts of energy to mitigate the rate of refill and minimize the need for lack-
of-market spill (spill because of insufficient load) and consequent increases in TDG
supersaturation. The magnitude of this spring uncertainty is tremendous. BPA can be
either surplus or deficit by thousands of megawatts and can routinely be short up to 2,000
or 3,000 MW even during light load hours (10:00 p.m. to 6:00 a.m. Monday through
Saturday and all day Sundays and holidays. Because loads are lower during light load
hours, the excess generation problem is greater). ™

B. June 2010 High Water Event

1. Hydro Conditions in 2010

Bonneville can face a high-water event any spring, depending on the snowpack in
the Columbia River basin and the timing of the runoff. During June 2010, Bonneville
experienced its first high-water event since a significant amount of wind generation
interconnected to its system. River flows in 2010 were lower than normal until several
large storm fronts brought several inches of precipitation to the Columbia River basin in
early June. Snake River stream flows nearly tripled, and Columbia River stream flows
nearly doubled. Hydro operation went from managing operations to support fish passage
with required flows and spill to seeking any possible measures to limit TDG and protect

fish from excess spill.”

74
Id. at P 5.

> Bonneville estimates that there is a one in three chance of having a high water event in any given year.

See ROD at 10.
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2. Bonneville’s Management of Dissolved Gas Levels

Bonneville responded quickly on many fronts to limit excessive spill. One front
was management of the Columbia Generating Station (CGS), the region’s one nuclear
plant. Like most nuclear facilities, CGS generally runs near maximum output.
Bonneville has worked with Energy Northwest, the operator of CGS, to add equipment to
the plant that allows for output reductions and cycling (raising and lowering output levels
as needed). In 2010, Bonneville employed both of these practices and CGS was reduced
to as little as 20 percent of normal output.”®

Bonneville also worked with the Corps of Engineers to use flood control space to
store water at John Day Dam (which, unlike other run-of-the-river dams, has some flood
control space). As much as possible, it shifted Federal dams’ generation into heavy load
hours (6:00 a.m. to 10:00 p.m. Monday through Saturday, except holidays) to minimize
the risk of excessive light load hour spill. Bonneville coordinated with BC Hydro a
5,000-cubic-feet-per-second reduction at Hugh Keenleyside Dam (often referred to as
Arrow Dam) in British Columbia, Canada to reduce flows into Grand Coulee that would
otherwise increase the risk of excessive spill. Bonneville reduced flows at Albeni Falls
Dam as much as possible to further reduce flows into Grand Coulee (Albeni Falls Dam
feeds into Grand Coulee). The agency reduced decremental wind balancing reserves
available to wind (that is, reserves available to decrease generation if wind production

increased) to reduce the risk of increased spill caused by use of the reserves. Finally, it

7% 1d.; Attachment C, Connolly Affidavit at P 53; Bonneville Power Admin., Columbia River High Water
Operations.
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offered free power to all generators that were connected to Bonneville’s system or that
could access the Bonneville system.”’

Almost all thermal generators in Bonneville’s balancing authority responded to
Bonneville’s offer of free power, and Bonneville sold over 73,000 MWh of power at a
zero price for June. Bonneville’s stated policy was to not pay negative prices. Although
Bonneville was unable to find enough load to generate fully and had to spill up to the
TDG limits at times, it did not exceed the limits and would not have had to implement
Environmental Redispatch even had the policy already been in place.”

C. Events After June 2010
1. Public Process in Fall 2010

Because of production tax credits and renewable energy credits, some wind
generators are not sufficiently incentivized to accept low-priced or free energy. After the
June 2010 high-water event Bonneville recognized the need to develop even more
alternatives before the next high-water event. Bonneville held three public workshops
between October 2010 and February 2011 to discuss potential solutions. Participants
suggested a number of ideas which Bonneville captured and responded to in a February
2011 letter to the region.”

Bonneville investigated all of these ideas and has pursued those that appeared
feasible, including reducing incremental reserves (reserves held out to increase hydro
generation to compensate for a reduction in wind generation) for wind in addition to the

reductions in decremental reserve reductions utilized in 2010; exploring the potential to

"7ROD at 10-11; Bonneville Power Admin., Columbia River High Water Operations.

"*ROD at 11.

™ http://www.bpa.gov/corporate/AgencyTopics/ColumbiaRiverHighWaterMgmnt/Cover_letter DEC_Mee
ting Notes Final FEB 2011.doc; ROD at 12-13; Attachment E, Lynam Affidavit at P 3-4.
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shift irrigation load into nighttime periods; engaging with thermal resource owners to
craft non-standard displacement offers; and others. A number of the other ideas that were
generated at the public workshops were impractical, because they were outside
Bonneville’s control or would not be available for the upcoming runoff seasorn.*

At these workshops Bonneville described the potential for Environmental
Redispatch. Bonneville issued a Draft Record of Decision on its Environmental
Redispatch and Negative Pricing Policies on February 18, 2011. Bonneville received 41
comments on the Draft Record of Decision, and Bonneville responded to all of them in
the final ROD, which was issued on May 13, 201 1.4

Bonneville also held a public process to develop two business practices to
implement its Environmental Redispatch policy.*> BPA allowed a two-week period for
public comments, beginning March 18, 2011, and received 23 sets of written comments.
One of the business practices implements Environmental Redispatch and the other
establishes the process by which non-Federal thermal generators submit minimum
generation levels for reliability reasons. Variable energy resources (VERS), such as wind
generators, do not submit minimum generation levels because such resources do not have
operational characteristics or reliability obligations that would require the resource to
continue running.®

2. Bonneville’s Spring 2011 Marketing

The agency’s spring 2011 marketing activity started cautiously in the summer of

2010 but, as the La Nina weather pattern (a weather pattern that signals a wet and cold

%0 Attachment E, Lynam Affidavit at P 4.
81 See ROD at 22; Attachment E, Lynam Affidavit at P 5-6.
%2 See Attachment F, Nulph Affidavit and Exhibit (Business Practices).
83
Id.
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winter in the Northwest with substantial snow in the mountains) strengthened through the
fall of 2010, Bonneville increased the pace and magnitude of its efforts. Bonneville
eventually discarded strategies based on sales price and instead focused on volume. Each
week, regardless of May and June energy prices, Bonneville traders set weekly sales
volume targets. They also began marketing a quarterly product (blocks of power for the
entire second quarter, April through June) to combat liquidity concerns the agency was
facing and to improve the speed and ease of selling May and June power. Hydro
uncertainty makes it risky to sell a full quarterly product, and generally Bonneville does
not like to do so. However, it is difficult in the fall to find buyers for the individual
months of May and June. When sales are packaged with April energy, the number of
buyers notably increases. Therefore, Bonneville consciously decided to take more risk in
April to help mitigate any over-generation concerns it might find itself battling in May
and June.*

In fact, this strategy has considerable risk. April is a particularly difficult month
for Bonneville. The agency must enter April with the FCRPS full enough to support the
beginning of fish passage season but not so full as to risk daily draft limitations and the
possible failure of the FCRPS to achieve its end-of-April flood control target.®

Thus, the first few weeks of April can be a waiting game as Bonneville prepares
the FCRPS for the spring fish passage season and Grand Coulee draft. Bonneville is
never given more than a few days notice to draft Grand Coulee in support of fish passage.

While the agency waits for notice from the Corps of Engineers, it must hold the hydro

8 Attachment D, Spain Affidavit at P 6-7.
%1d.atP7.
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system steady, exposing the agency to considerable energy purchase risks if April
temperatures start cold and electricity demand is high. Once Bonneville gets the notice to
draft, the risk of needing additional purchases is replaced by the need to make more sales
to increase generation and stream flows.*®

In the fall of 2010, Bonneville also explored the options market for May and June
LLH energy puts. A put option establishes the right to sell energy to the other party at a
predetermined price. Puts are options, not obligations, to deliver energy and appeared to
be a good insurance vehicle to protect Bonneville from having to spill in May and June
because of insufficient load, without increasing its risk in the event of a dry year.
However, the market for these hedging tools proved disappointing, and Bonneville was
able to negotiate only 100 MW of LLH daily puts for May and June."’

In January and February, it was clear that there was a strong La Nina weather
pattern developing in the Pacific Northwest. However, the official Northwest River
Forecast Center’s January-through-July water supply forecast was for an average water
year and Bonneville still faced a considerable amount of uncertainty as to the amount of
water it would have in the spring. Nevertheless, in February Bonneville sent offers to the
major northwest thermal generators and marketers to displace their generation with hydro
power for May and June. Thermal owners could elect displacement periods of two to
three weeks.**

Bonneville’s economic displacement offer expired February 28. It sparked much

discussion with thermal generation owners but no takers. Generators within Bonneville’s

1d.
"1d. at P 8.
% 1d. at P 10-11 and Exhibit (Letter to Thermal Generators).

42
ANSWER OF THE
BONNEVILLE POWER ADMINISTRATION



balancing authority had already displaced through other market purchases, while those
outside of the balancing authority refused the agency’s offer.®

As the snowpack increased dramatically in March and Bonneville realized that it
was facing the potential for a high-water event that could last months, not weeks, it
adopted an even more aggressive marketing strategy. Bonneville began talking to any
thermal generator that was willing to negotiate non-standard May/June sales that could
help alleviate Bonneville’s growing over-generation and lack-of-market concerns. (Non-
standard sales include sales with, for example, variable start dates (established later by
the seller and purchaser) or sales with different amounts of power in heavy and in light
load hours.)®

Because of its aggressive winter outreach efforts, Bonneville was able to negotiate
non-standard sales totaling 1,000,000 MWh for May through July. The energy deliveries
associated with the deals were to begin in mid-May and extend through early June. In
June, Bonneville renegotiated these sales to extend them into July.™*

D. Implementation of Environmental Redispatch
1. Description of Environmental Redispatch

Under Environmental Redispatch, Bonneville will temporarily substitute
renewable, carbon-free hydro power for other generation when necessary to ensure that
FCRPS operations are consistent with Bonneville’s environmental, statutory, and
reliability responsibilities. It is employed only if Bonneville has unloaded turbines (that

is, unused generation capacity) through which the agency can send water to avoid spill.

81d. at P 12-13.
%1d. at P 14-15.
1d. at P 16, 27.

43
ANSWER OF THE
BONNEVILLE POWER ADMINISTRATION



To assure that generation and load balances and maintain reliability, Bonneville must
secure load to accept the generation. First, however, Bonneville will take all other
reasonable actions to avoid the excess spill that can harm fish and other aquatic life.”

If these actions are insufficient to avoid harm, Bonneville will implement
Environmental Redispatch. First, Bonneville will redispatch thermal generators to the
minimum possible operating level without threatening reliability and serve their loads
with free Federal hydro power. If Bonneville needs additional generation to reduce spill
further, Bonneville will redispatch variable energy resources, such as wind generation, on
a pro rata basis, and serve their loads as well with free Federal power. Bonneville will
ensure generators’ scheduled deliveries are met. Utilities and consumers that purchase
energy from displaced generators will continue to receive their full energy deliveries.”

2. Description of the 2011 High-Water Event

Spring runoff in the Columbia River Basin (the area drained by the Columbia
River and its tributaries) can vary widely each year in magnitude and duration. As
evidenced by the events of June 2010, even during dry years the Federal hydro system is
susceptible to sudden and unpredictable short-term weather phenomena that can swamp
the system’s flexibility (its ability to adjust as needed to serve its various purposes) and
storage capacity. When spring stream flows are low, Bonneville must purchase large
amounts of energy to ensure court-mandated summer refill at Grand Coulee by early July.
When stream flows are high, the agency must sell power to mitigate the speed of refill

e . . 4
and to minimize dissolved gases levels in the water.’

%2 ROD at 14-15.
% 1d.
% Attachment C, Connolly Affidavit at P 5; Attachment D, Spain Affidavit at P 5.
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Predicting which condition will occur is very difficult. Bonneville may not know
on which side of the spectrum the flows will fall until a high-water event (or a shortage)
is imminent. Following the wrong marketing strategy — either over-selling or under-
selling — can cause considerable risk to Bonneville’s fish mitigation and flood control
efforts.”

This year, snowpack was at average levels at the start of the winter in the United
States, while snow accumulations lagged well below average in Canada. As noted above,
normally a La Nina weather pattern signals a wet and cold winter in the Northwest with
substantial snow in the mountains. However, the correlation is weak and a La Nina is not
a sure guarantee of a wet winter and prolific spring runoff. Some La Nina winters can be
quite dry, such as the 2001 winter when the Northwest experienced persistent winter
drought conditions, and total flows at The Dalles (the standard area for measuring
Columbia River flows) were only slightly above 50% of average.”®

Through February 2011, the winter appeared to be heading toward an average
water year at best. The Northwest River Forecast Center’s forecast was near average
until April 7, when it released a January-through-July forecast for 107% of average
stream flows. Even before then, the hydrologic picture was not spread equally across the
Columbia River Basin. Snowpack in the Canadian portion of the basin lagged below
average until April, causing concern that forced purchases, not sales, would dominate

Bonneville’s spring 2011 marketing activities.””’

% Attachment D, Spain Affidavit at P 5.
%1d. at P 6, 10.
71d. at P 15, 17.
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That outcome did not materialize, however, as the 2011 La Nina spring turned out
to be one of the coldest and wettest on record for the basin. The mountain snowmelt and
runoff that normally begins in March and April did not begin until early May, when it
went well above average. The runoff for January through June 2011 was 132% of
average, the fourth highest since 1929. Columbia River flows were at or near flood stage
for much of May and June.”®

3. Hydro Operations Bonneville Took During the 2011 Event to Avoid
Environmental Redispatch

a. Storage

Storage on the FCRPS is tightly managed. One of the requirements under the
Biological Opinion is to provide some amount of flow augmentation through the spring
and summer to aid juvenile salmon as they migrate downstream. Flow augmentation
during migration improves salmon survival and is achieved through the planned storage
of water in winter and early spring to be released in the later spring and in summer. The
Federal hydro projects on the lower Columbia and Snake Rivers are not operated for
seasonal storage because of limited storage capability at those facilities; therefore, flow
augmentation is achieved at Grand Coulee and other upper basin projects.”

If not for flow augmentation for salmon, these projects could be drafted deeper in
the winter to serve loads, leaving less flow in the spring and early summer and reducing

the potential for excessive spill. With flow augmentation, however, the projects are

% Attachment C, Connolly Affidavit at P 7-9.
% Attachment B, Sweet Affidavit at P 12; Attachment C, Connolly Affidavitat P 10-11.
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drafted so as to achieve flood control elevations while maintaining a high probability of
fully refilling by early summer to provide water later in the summer for fish flow.'”

To ensure sufficient flows for fish while providing flood control protection
throughout the spring and summer, the Corps of Engineers sets specific reservoir
elevation levels or targeted volumes of water storage and release for the storage projects.
Managing the FCRPS through the spring and summer is a balancing act between ensuring
there is enough flow to aid fish, but not so much that it harms fish and the other aquatic
life in the river or conflicts with other non-power requirements such as flood control.'"!

In addition to jointly managing the hydro operations with the Corps of Engineers
and the Bureau of Reclamation, Bonneville also coordinates with BC Hydro the
Columbia River storage in Canada through the Columbia River Treaty between the
United States and Canada. There are however, storage opportunities in Canada outside of
Treaty operations, which Bonneville seeks to secure for multiple purposes, including
flow augmentation. In 2011, Bonneville negotiated additional non-Treaty storage space.
However, this storage is unavailable if its use would interfere with flood control, and the
Canadian projects were operating for flood control through the high-flow period.
Therefore, Bonneville was unable to use non-Treaty storage space in May or June

2011.'%

b. Spill Strategy to Manage Total Dissolved Gas Levels

The reservoirs have only so much storage capacity. When they are full, or

projected to be too full to manage flood control risk, the project operators must dispose of

19 Attachment D, Spain Affidavit at P 4.
190 Attachment C, Connolly Affidavit at P 5.
"21d. at P 16-19.
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the excess water. If all hydro projects are generating at full capacity, or if there is
insufficient load, water must be spilled.'®”

Once it was recognized that 2011 would be a high-runoff year, Bonneville and its
Federal partners began managing the hydro projects to minimize TDG caused by
excessive spill. One aspect of TDG management is the distribution of spill across the
system to minimize extreme spill at any given project.'**

To implement spill, the Corps of Engineers develops and updates spill caps at
each of the hydro projects on the Columbia and Snake Rivers. Spill caps are the amount
of spill that will result in a given TDG level. If Bonneville is spilling up to the first spill
cap without exceeding the TDG limits, it can alter operations and spill up to the next cap.
In addition, to maximize allowable spill, Bonneville and the Corps of Engineers work to
refine spill caps to make them as flexible as possible while remaining consistent with the
state waivers and the Court order in the BiOp litigation.'*

From mid-May to mid-June flows were so high that all the Columbia and Snake
River projects except Chief Joseph were already spilling above the second spill cap
because of high flows, leaving Chief Joseph as the primary tool to mitigate
Environmental Redispatch when Bonneville had insufficient load for maximum
generation. On occasion during this period, spill at the first spill cap at Chief Joseph was
producing TDG measurements below the waiver limits. In order to minimize
Environmental Redispatch on those occasions Bonneville spilled up to the second spill

cap at Chief Joseph for brief periods while monitoring TDG levels to ensure they would

19 Attachment C, Connolly Affidavit at P 20.
"% 1d. at P 23.
1% 1d. at P 25-29.
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not exceed the waiver limits. This action further reduced the need for Environmental
Redispatch in some hours and eliminated the need in others.'”

By June 18 river flows had receded to the point that some lower Columbia and
Snake River projects were no longer spilling through the first spill cap but actual TDG
measurements at those projects were at or in excess of the waiver levels. Because the
Corps of Engineers issues a spill priority list requiring spill increases in a specific project-
by-project order, increasing spill at Chief Joseph to level 2 was no longer an option and
Bonneville returned to spilling through the first spill cap with hydro generation at less
than maximum capacity. Throughout the period of high flow Bonneville managed spill
so that Environmental Redispatch was called upon only when absolutely necessary to
reduce the level of TDG in the rivers. Bonneville used Environmental Redispatch
primarily during light load hours on nights and weekends when it could not otherwise
find enough load.'"’

C. Operation of Columbia Generating Station

In 2011 CGS was scheduled to be oft-line for refueling and maintenance
beginning in early April. In late March 2011, Bonneville and Energy Northwest decided
to take CGS off-line a week earlier than scheduled and instead generate additional hydro
power to address the increasingly higher river flows and minimize the potential of high

spill. CGS has been off-line during the 2011 high-water event.'*®

106 1d. at P 28.
071d. at P 29.
1% 1d. at P 53.
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d. Spill Exchange Arrangements

Bonneville was able to arrange spill swaps with the five mid-Columbia non-
Federal hydro operators under an existing agreement by adjusting spill at Chief Joseph
dam, the Federal project immediately upstream from the mid-Columbia projects. When
reductions in spill at Chief Joseph and increases in spill at the mid-Columbia projects
would be neutral or beneficial to fish, the non-Federal operators would spill and
Bonneville would provide free power in exchange. From late May to mid-June,
Bonneville delivered 13,200 MWh of spill exchange, reducing the need for
109

Environmental Redispatch by the same amount.

e. Minimizing Light Load Hour (LLH) Generation

As noted above, spill problems are most severe during LLH when Bonneville
does not have enough load to generate at maximum capacity. Several dams—Libby,
Dworshak, and Hungry Horse, the Willamette projects, and certain other Federal
projects—operate independently from the mainstem Columbia and Snake River projects.
Therefore, Bonneville can shift spill between these projects and the Columbia River
projects as needed. Bonneville moved as much generation as possible out of light load
hours at these FCRPS projects to free up load for projects that manage system spill.
Bonneville asked that all these projects spill up to their own TDG limits during light load
10

hours rather than generate in order to further lower generation during light load hours.'

f. Reductions of Balancing Reserve Capacity Limits

Bonneville uses the FCRPS projects on the Columbia and Snake Rivers to provide

balancing reserves; that is, to instantaneously or on very short notice increase or decrease

191d. at P 37-38.
10 1d. at P 51-52.
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generation to match load when the amount of load or other generation changes. Because
changes in wind generation are less predictable than changes in load or thermal
generation, it is the most significant user of reserves. With the extensive increase in wind
generation on the Bonneville system, Bonneville has had to significantly increase its
reserve capacity.''

Holding additional reserve capacity, however, means less generation is produced,
which means more spill and higher TDG levels. Bonneville must maintain some level of
reserve capacity to ensure reliability, but reducing the amount of reserves by generating
more energy during heavy load hours (HLH) reduces the amount of excess water during
light load hours. Bonneville has established Dispatcher Standing Order (DSO) 216 to
ensure that the need for reserves to balance wind generation does not exceed the amount
of reserves set aside for this purpose. If the usage of reserves exceeds the DSO 216
limits, wind generators that are the furthest off their schedules are ordered to reduce
generation in an over-generation event or have their schedules reduced to actual
generation in an under-generation event. Under normal operations, Bonneville holds 798
MW of incremental reserves and 975 MW of decremental reserves. During the 2011
high-water event Bonneville reduced its balancing reserve capacity to 400 MW of
incremental reserves and 300 MW of decremental reserves. This reduction significantly

lowered the amount of spill throughout the event and resulted in less TDG and less use of

Environmental Redispatch.'"

4. at 39-40.
12 1d. at 40-48.
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g. Banks Lake Operations

Banks Lake is a storage facility in central Washington that stores water for
irrigation. Banks Lake is supplied by pumping water out of Roosevelt Lake above Grand
Coulee Dam. The pump load takes 600 MW of Federal power when operating at full
capacity. For the pumps to achieve full capacity, however, Roosevelt Lake must be at a
certain elevation, which was not achieved until June 9 because the lake must have space
available for impending runoff coming down from Canada. During the entire high-water
event Bonneville ran the Banks Lake pump load as much as possible, creating load for
FCRPS generators and removing a substantial amount of water that otherwise would have
been spilled. These operations also lowered TDG levels and reduced the need for
Environmental Redispatch.'"

4, Marketing Strategy Bonneville Adopted to Avoid Environmental
Redispatch

Facing a Northwest LLH market that was trading negative from May 12 through
June, Bonneville shifted its attention to mitigating its immediate LLH load needs and
began to aggressively market LLH energy into California and the Southwest. Bonneville
also began to exercise its May LLH put options and began deliveries on its non-standard
flexible contracts. These actions provided over 1,000 MW of LLH load, but stream flows
were such that the agency needed an additional 2,000 to 3,000 MW of daily LLH load to
avoid spill, dangerous gas levels, and Environmental Redispatch orders.'"*

Before and during the 2011 high-water event, Bonneville contacted thermal

generators, utilities, and marketers to discuss both standard and creative solutions to its

'31d. at 49-50.
114 Attachment D, Spain Affidavit at P 24.
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spring 2011 over-generation concerns. Bonneville discussed spill-swaps, under which
non-Federal hydro generators would spill in exchange for free FCRPS power (these
generators are off the mainstem of the Columbia River). Bonneville discussed energy
swaps under which it would deliver spring energy in exchange for taking delivery of an
equal amount of energy in the summer and fall. The agency discussed shifting its
irrigation and direct service industry loads from HLH to LLH to increase its LLH loads.
Bonneville purchased put options to the regional trading hubs. Bonneville purchased
reserves from its major direct service industrial customer (ALCOA Aluminum) to free-up
FCRPS HLH generation and reduce LLH spill.'"”

Bonneville also continued to contact regional thermal generators in attempts to
sell them more LLH power. Most of the Northwest thermal generators were already
operating at minimum generation levels during LLH and were unwilling to shut their
units down unless Bonneville could offer them HLH energy, capacity, and ancillary
services to meet their energy and reliability requirements. The FCRPS was already
generating at maximum capacity across the HLH hours and could not meet these
demands unless Bonneville purchased HLH energy from other thermal generators.
Furthermore, the displacement prices the generators requested reflected their marginal
cost, which was considerably below the prevailing market prices and largely explained
why they continued to operate. As long as market prices exceeded their marginal costs
across light load hours and heavy load hours together, they were profitable and were not

interested in displacing their generation.''®

15 1d. at P 25-27, 43.
16 1d. at P 25-26, 37-42.
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Throughout the spring Bonneville continued to discuss non-standard solutions to
its over-generation predicament with thermal generators and marketers. It extended a
few non-standard sales into July, negotiated a few additional non-standard transactions,
and offered free power to all buyers when Environmental Redispatch appeared imminent.
No solution was too small, as evidenced by the agency’s coordination of an 8-MW spill
swap with two small utilities that own the generation output of the non-Federal McNary
fish spillway hydro generation facility. In exchange for reducing the facility’s LLH
7

generation and increasing spill, Bonneville delivered free FCRPS hydro power. "'

5. Transmission Actions Bonneville Took to Minimize Environmental
Redispatch

Bonneville maximized its ability to transmit power out of the region by delaying
all non-essential transmission maintenance, which forces transmission lines out of service
and reduces transmission capacity. Spring is generally the best time to remove lines from
service and perform maintenance because demand is lower and weather is less volatile.
Nevertheless, Bonneville reviewed all scheduled maintenance to determine which
outages would have the most impact on transmission capacity and rescheduled nine
outages on Bonneville’s system. Bonneville also coordinated with the owners of
neighboring transmission systems to modify their outage schedules to maximize
transmission capacity.'®

Because of these actions, Bonneville had ample non-firm transmission capacity

available for export. Because other regions, such as California, were experiencing their

"71d. at P 27, 29-30.
18 Attachment G, Ellison Declaration at P 2-7.
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own over-generation problems, even when transmission was available it was not always
utilized because of an absence of load at any price at or above zero.'"”

Bonneville also agreed to waive in-kind loss return obligations during an
Environmental Redispatch event (that is, Bonneville did not require transmission
customers to return energy to Bonneville to make up for losses associated with
transmission). The waivers reduced the amount of power Bonneville had to market,
allowed it to generate more, and reduced the need for Environmental Redispatch. The
waiver of in-kind loss return obligations was added to the Environmental Redispatch
1120

Business Practice on June 16, 201

6. Results of Environmental Redispatch During the 2011 High-Water
Event

Environmental Redispatch has been an effective tool in managing overall system
total dissolved gas. By displacing thermal and variable generation and using hydro
power to serve the loads, lack-of-demand spill and TDG were reduced. Bonneville began
using Environmental Redispatch on May 18, 2011, during LLH. The amount of
Environmental Redispatch in any hour has depended on Bonneville’s capacity to generate
additional power, the generation levels necessary to avoid spill above the spill caps, the
amount of thermal generation operating above its minimum generation levels, and the
amount of actual wind generation. During LLH throughout the high-water event, only
about 100 to 250 MW of thermal generation has been operating; that is, 1.5 to 3.5 percent
of the 7,000 MW of thermal generation located in the BPA balancing authority area.

During Environmental Redispatch events the thermal generators that were still operating

19 Attachment D, Spain Affidavit at P 35-36.
120 Attachment F, Nulph Affidavit at P 9.
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were ordered to reduce their generation to their predetermined minimum generation
levels.'*!

To date, approximately 97,000 MWh of wind generation (5.4% of the 1,760,905
MWh of wind generation that was produced between May 18 and July 18, 2011) have
been redispatched during the 2011 high-water event. Over the same period, Bonneville
has sold over 750,000 MWh of energy for less than the cost of the associated
transmission. Of this amount approximately 250,000 MWh were sold at a price of zero,
and BPA has spilled an estimated 12,400,000 MWh worth of water in addition to the
normal spill for fish.'**

This year’s high flows resulted in extensive periods when spill levels were in
excess of 120% supersaturation due to lack of turbines or lack of demand. High flows
between May 18 and June 30 resulted in TDG levels that exceeded 120% TDG in project
tailraces or 115% in the downstream forebay at all projects on the FCRPS almost every
day. As shown in the chart below, without Environmental Redispatch, spill levels would
have been higher. On May 21, the spill at Little Goose dam was approximately 80 kcfs
(thousand cubic feet per second) which results in TDG of around 125% in the tailwater.
These levels were typical of operations and TDG levels at most of the lower Snake and
lower Columbia projects between May 18 and June 30. If Environmental Redispatch had
not been available on that day as a means of acquiring load, additional lack-of-demand
spill would have been required and spill would have increased to just under 140 kcfs,

resulting in higher TDG levels.'*

12l Attachment C, Connolly Affidavit at P 61.
1221d.; Attachment D, Spain Affidavit at P 29.
12 See Attachment C, Connolly Affidavit at P 32, 62.
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As noted above, 2011 was the fourth highest water year on record with associated
very high flows and very high levels of spill. Under these conditions elevated TDG
levels expose listed species of salmon, steelhead, and other aquatic life to sub-lethal and
lethal effects.'** As the graph above demonstrates Environmental Redispatch has been
effective in reducing spill levels. The projects affected and the level of relief varied with
the conditions on the system and the amount of Environmental Redispatch available.
There have been over 200 hours during the high-flow period where Environmental
Redispatch has been used to reduce TDG significantly.'*

VII. CHALLENGES TO THE ROD ARE WITHIN THE EXCLUSIVE

JURISDICTION OF THE U.S. COURT OF APPEALS
FOR THE NINTH CIRCUIT

A. Northwest Power Act Section 9(e)

Section 9(e)(5) of the NWPA vests the Court of Appeals for the Ninth Circuit

with original jurisdiction to review challenges to final actions and decisions, or the

124 5ee Attachment B, Sweet Affidavit at P 8, 17, 19, 23, 28-29, 33-34.
125 Attachment C, Connolly Affidavit at P 62.
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implementation of such final actions or decisions, taken by Bonneville pursuant to

statutory authority. '*°

The Ninth Circuit has consistently held that its jurisdiction over
such final actions is broad and exclusive.'”” To determine whether a case involves a
challenge to a final action or decision within the scope of the Ninth Circuit’s exclusive
jurisdiction, the Court determines whether Bonneville has taken a final action, and if so,
whether the final action was taken pursuant to statutory authority. As demonstrated
below, the ROD adopting the Policies is a final action under section 9(e)(3) of the
NWPA, and the final action was taken pursuant to Bonneville’s authority under multiple

statutes.

B. The ROD Is a Final Action Under Section 9(e)(3) of the NWPA

Section 9(e)(1) of the NWPA contains a list of specifically enumerated final
actions subject to the exclusive jurisdiction of the Ninth Circuit.'*® Section 9(e)(3) of the
Act provides that “[n]othing in this section shall be construed to preclude judicial review
of other final actions and decisions by the Council or Administrator.”'* The Ninth

Circuit determined more than 25 years ago that, based on section 9(e)(3) of the NWPA,

12616 U.S.C. § 839f(e)(5). These statutes include, but are not limited to, Bonneville’s organic statutes such
as the Northwest Power Act, the Federal Columbia River Transmission Systems Act, the Pacific Northwest
Preference Act, and the Bonneville Project Act, as well as other statutes of more general application such as
the Endangered Species Act and the National Environmental Protection Act (“NEPA”). See generally
Ass’n of Pub. Agency Customers, et al. v. Bonneville Power Admin., 126 F.3d 1158, 1164-65 (9th Cir.
1997) (“APAC”); NW Env’l Defense Ctr. v. Bonneville Power Admin., 117 F.3d 1520 (9th Cir. 1997); NW
Resource Info. Ctr. v. Nat’l Marine Fisheries Serv., 25 F.3d 872, 874 (9th Cir. 1994). In addition, the
Ninth Circuit has reviewed (and rejected) claims of undue discrimination against Bonneville as violating
the Federal Power Act. APAC, 126 F.3d at 1172.

12" Transmission Agency of N. Cal. v. Sierra Pac. Power Co., 295 F.3d 918, 925-26 (9th Cir. 2002)
(“TANC”), cert. denied, 539 U.S. 914 (2003); Kaiser Aluminum & Chem. Corp. v. Bonneville Power
Admin., 261 F.3rd 843, 852 (9th Cir. 2001); CP Nat’l Corp. v. Jura, 876 F.2d 745, 747-78 (9th Cir. 1989);
Cent. Mont. Electric Coop., Inc. v. Bonneville Power Admin., 840 F.2d 1472, 1476 (9th Cir.1988) (Central
Montana).

12816 U.S.C. § 839f(e)(1) (2006).

12916 U.S.C. § 839f(e)(3) (2006).
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the list of final actions identified in section 9(e)(1) of the Act is not exclusive.”*’ Asa
result, section 9(e)(3) of the NWPA is regarded as a “catch-all” provision for the Ninth
Circuit’s jurisdiction under the NWPA. "

In Industrial Customers, supra, the Ninth Circuit found that the NWPA “does not

delineate what constitutes a ‘final action’ under” section 9(e)(3). **?

Therefore, to
determine whether an action taken by Bonneville is a final action, the Ninth Circuit turns
to the general doctrine of finality in administrative law, and in particular, the finality test
articulated in Bennett v. Spear, 520 U.S. 154 (1997)."* The Bennett v. Spear test holds
that an agency action is final when two conditions are met: (1) the action must mark the
“‘consummation’ of the agency’s decisionmaking process,” and (2) the action must be

(113

one by which “‘rights or obligations have been determined or from which legal

consequences will flow.”"3*

Further, in applying the test, the Supreme Court explained
that an important indicia of finality is “whether the action has a direct and immediate
effect on the day-to-day operations of the party seeking review, and whether immediate
compliance with the terms is expected.”'*

Applying this test to the instant case, there is no doubt that the ROD is a final

action. In Snohomish County, supra, petitioners challenged certain contract amendments

Bonneville had adopted.'*® The Court found that the challenged action satisfied the first

130 Cent. People’s Util. Dist. v. Johnson, 735 F.2d 1101, 1109 (9th Cir. 1984).

131 pyb. Util. Dist. No. 1 of Snohomish Cnty. Wash., v. Bonneville Power Admin., 506 F.3d 1145, 1151-52
(9th Cir. 2007); Indust. Customers of NW Utils. v. Bonneville Power Admin., 408 F.3d 638, 645 (9th Cir.
2005).

12 Indus. Customers, supra n.128, 408 F.3d at 645 (citing Puget Sound Energy, Inc. v. U.S., 310 F.3d 613,
624 (9th Cir. 2002).

3 1d. at 646.

134 Industrial Customers, 408 F.3d at 645-46.

135 pyh. Util. No. 1 of Snohomish Cnty., 506 F.3d at 1152.

8614, at 1147.
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prong of the finality test because, “after holding the standard notice and comment period,
Bonneville announced its adoption of 2004 Amendments in a Record of Decision” which
“was the consummation of Bonneville’s decision making process and expression of
Bonneville’s final decision on the issue.”'*’ The same is true in the instant case: the
ROD was adopted following a regional notice and comment procedure, marked the end
of the decision-making process, and is Bonneville’s final decision on its Interim
Environmental Redispatch and Negative Pricing Policies. Upon issuing the ROD,
Bonneville immediately began implementing its decisions in the ROD."**

The ROD also satisfies the second prong of the finality test — it fixes specific
rights from which legal consequences flow. Indeed, it is because of these legal
consequences that Complainants have filed their Complaint. Based on the decisions
contained in the ROD, Bonneville redispatched thermal generation and then wind
generation to maintain system stability and meet legal obligations."*” In addition,
Bonneville decided in the ROD that it would not pay negative prices to exercise
Environmental Redispatch, which is the sole source of Complainants alleged injury.'*’

Further, in Snohomish County, the Ninth Circuit noted that it has interpreted its
jurisdiction under the section 9(e)(3) “catch-all” “to extend only to actions based on the
record developed before the agency, and expressly to exclude any causes of action arising

. . .. . 141 .
from actions divorced from and unrelated to an administrative record.” ™ In the instant

B71d. at 1152.

138 ROD at 15-16.
9 ROD at 1-13.
40ROD at 12.
41506 F.3d at 1151.
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case, the action under review, that is, the ROD, is based exclusively on the administrative
record developed before Bonneville.
Complainants may contend that the ROD is not a final action because it is an

“interim” policy and will only remain in place until March 30, 2012."*

However, the
fact that the policy is designated “interim” and may be replaced sometime in the future
does not preclude the ROD from being a final action. Indeed, the Ninth Circuit recently
reviewed as a final action a Bonneville contract amendment with a term of only nine
months that was intended to function as an interim short-term response to an adverse

decision from the Court.'®

The important point is that the ROD is a final action because,
as demonstrated, it satisfies the Bennett v. Spears finality test.

C. The ROD Is a Final Action Taken Pursuant to Statutory Authority

To determine whether an action is within the scope of the Ninth Circuit’s
exclusive jurisdiction, the Court applies the “true nature” test: “We determine whether
we have jurisdiction over an action against Bonneville by looking to the nature of the
conduct challenged rather than the label given the cause of action.”'** The Court
originally articulated the “true nature” test in 1986, and followed it ever since.'*

There have been numerous cases where litigants have attempted to avoid the
exclusive jurisdiction of the Ninth Circuit by framing their claims as contract challenges

or challenges to something other than a final action pursuant to statutory authority.'** In

> ROD at 1.

'3 pac. NW. Generating Coop. v. Bonneville Power Admin., 596 F.3d 1065 (9th Cir. 2010).

144 M-S-R Pub. Power Agency v. Bonneville Power Admin., 297 F.3d 833, 840 (9th Cir. 2002).

145 See Pac. Power & Light v. Bonneville Power Admin., 795 F.2d 810, 816 (9th Cir. 1986); Puget Sound

Energy, Inc. v. Bonneville Power Admin., 310 F.3d 613, 621 (9th Cir. 2002).

14 See e.g., TANC, 295 F.3d at 925-26 (characterizing statutory claim as contract and constitutional

challenge); Kaiser Aluminum & Chem. Corp. v. Bonneville Power Admin., 261 F.3d 843, 852 (9th Cir.

2001) (characterizing claim as contract challenge); CP Nat’l Corp. v. Jura, 876 F.2d 745, 747-78 (9th Cir.
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each of these cases, the Ninth Circuit has held that the true nature of the action under
review was a challenge to a Bonneville final action within its exclusive jurisdiction,
regardless of a party’s characterization of the claim as something else.

In the instant case, Complainants challenge Bonneville’s decisions contained in
the ROD, including Bonneville’s Environmental Redispatch Protocol.'*” However, the
ROD is a Bonneville final action taken pursuant to statutory authority under multiple
statutes. In the ROD, Bonneville explained that:

Environmental Redispatch is designed to ensure BPA is taking all
reasonable efforts to meet its legal responsibilities under the Clean Water
Act (‘CWA’), Endangered Species Act (‘ESA’), and court order
(collectively, ‘environmental responsibilities), as well as BPA’s legal
obligations under its authorizing legislation, such as the [Northwest Power
Act, the Federal Columbia River Transmission System Act (the
‘Transmission System Act’), the Pacific Northwest Power Preference Act
(‘Preference Act’), and the Bonneville Project Act (collectively, ‘statutory
responsibilities’), under specific hydro and load conditions, and after all
reasonably practicable mitigating measures have been implemented. In
addition, Environmental Redispatch will help provide options for BPA to
maintain system reliability by balancing loads and resources within BPA’s
Balancing Authority Area while meeting BPA’s environmental and
statutory responsibilities.'**

In TANC, supra, petitioners challenged the decisions of Bonneville and certain
private utilities related to the construction and interconnection of the Alturas Intertie.
Petitioners raised various legal arguments, including the breach of an interconnection

agreement which allegedly resulted in the loss of intertie capacity. Petitioners argued that

1989) (characterizing challenge to Bonneville rates as contract claim); City of Seattle v. Johnson, 813 F.2d
1364, 1368 (9th Cir.1987) (same); Atl. Richfield Co. v. Bonneville Power Admin., 818 F.2d 701, 705 (9th
Cir.1987) (same); PacifiCorp v. FERC, 795 F.2d 816, 818-20 (9th Cir.1986) (characterizing challenge to
administrative decision as contract claim).

147 Complaint at 3.

“SROD at 1.
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their breach of contract claim fell outside the scope of the Ninth Circuit’s exclusive
jurisdiction. The Court disagreed and explained that:

TANC’s particular legal theories about breach of contract and inverse

condemnation are not controlling. It matters not that the plaintiffs base

their theory of recovery in part outside of the Northwest Power Planning

Act. In examining the nature of the agency action being challenged, our

focus is ‘on the agency being attacked and whether the factual basis for

the attack is an agency action authorized by the Act.”'*

With respect to the factual basis for the attack, the Court found that TANC’s
contract claims “cannot be separated out from the BPA’s final administrative
decision. . .. The root cause of the alleged inverse condemnation and breach of contract
was the BPA’s decision to join the Northwest AC Intertie to the Alturas Intertie, a final
decision under section 9(¢e)(5) of the Northwest Power Planning Act. We alone have
original jurisdiction over a challenge to that decision.”'*°

In the instant case, as in TANC, Complainants’ claims “cannot be separated out
from the BPA’s final administrative decision” contained in the ROD. Indeed, there is no
question that the ROD is the “[t]he root cause of” the Complainants’ grievance.
Accordingly, jurisdiction over this case rests exclusively in the Ninth Circuit.

Moreover, in the instant case, Complainants’ alleged injury stems solely from

Bonneville’s decision in the ROD not to pay them negative prices. However, that

149295 F.3d at 925 (citations omitted) (emphasis added).
1% 1d. at 926-27 (emphasis added). See also Cent. Mont. Elec. Power Coop., Inc. v. Adm’r, 840 F.2d 1472,
1475 (9th Cir. 1988), which was cited in TANC, in which petitioners challenged Bonneville’s decision to
deny their request for an allocation of electric power. The Ninth Circuit held that it had exclusive
jurisdiction over the petition because “[t]he nature of the agency action being challenged by the
Cooperatives [was] the Administrator’s final action as to the marketing and allocation of electric power, a
function that is governed extensively by the Northwest Power Planning Act,” and “the effect of their action
is to challenge the Bonneville's power-marketing decision.” Id. at 1476 (emphasis added) (citations
omitted).
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decision is based on Bonneville’s interpretation of its multiple and competing statutory
responsibilities. As Bonneville explained in the ROD:

Payment of negative prices to sell Federal hydropower is inconsistent with
BPA’s obligations under the Northwest Power Act. The Northwest Power
Act provides that transmission access and services are to be provided
subject to any existing legal obligations and without substantial
interference with the Administrator’s power marketing program. 16
U.S.C. § 839f(d)(2) & (3). While one purpose of the Northwest Power
Act is to encourage the development of renewable power in the Pacific
Northwest through BPA’s acquisition authority, that is one purpose among
many that BPA must meet, including assuring the Northwest has an
economical power supply, providing environmental quality, continuing to
repay the U.S. Treasury on a current basis, and protecting, mitigating and
enhancing fish and wildlife of the Columbia River and its tributaries. 16
U.S.C. § 839. !

Further, Bonneville explained that:

The payment of negative prices would shift the cost burdens associated with
the PTC and REC to BPA’s customers, jeopardize BPA’s cost recovery
objectives, and also hinder the ability of BPA to manage TDG levels. BPA,
however, has the statutory requirements to carry out its marketing
obligations, including keeping rates as low as possible consistent with sound
business principles, recovering its costs, and protecting fish and wildlife
affected by operation of the FCRPS. 16 U.S.C. § 8391(i)(1)(B); 16 U.S.C. §
8391(1)(3); 16 U.S.C. § 839b(h)(10)(A); 16 U.S.C. § 839e(a)(1). Such
outcomes would be inconsistent with these statutory principles. The twin
goals of protecting, mitigating, and enhancing fish and wildlife affected by
the development, operation, and management of hydropower facilities while
assuring the Pacific Northwest an adequate, efficient, economical, and
reliable power supply will be put at an unreasonable risk if BPA is forced to
pay negative prices as a consequence of providing transmission to VERs.'*?

As such, Complainants’ grievance regarding Bonneville’s alleged undue discrimination
and the payment of negative prices is completely intertwined with and inseparable from

Bonneville’s interpretation of its statutory obligations as set forth in the ROD. Under

SIROD at 12.
12 ROD at 20-21.
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TANC and other well established case precedent described above, the Ninth Circuit has
exclusive jurisdiction to review this action.

Complainants may contend that TANC and some of the other cases involving the
exclusive jurisdiction of the Ninth Circuit are distinguishable because they involve a
question of whether jurisdiction rested with the Ninth Circuit as opposed to the Federal
district court (or the Court of Federal Claims), whereas the instant case involves the
jurisdiction of the Ninth Circuit as opposed to the jurisdiction of the Commission under
the Federal Power Act. However, the point of these cases is that the jurisdiction of the
Ninth Circuit to review challenges to Bonneville final actions taken pursuant to statutory
authority is exclusive. The fact that the alternative forum may have been the district
court or the U.S. Court of Federal Claims -- or that it may be the Commission -- makes
no difference.

For instance, in Kaiser Aluminum, supra, petitioner Kaiser challenged a
Bonneville decision regarding the appropriate rate for the sale of power.'> Kaiser argued
that Bonneville’s decision breached its power sales contract and violated various
provisions of Bonneville’s organic statutes that were incorporated into the contract. As a
result, Kaiser argued that its dispute was subject to arbitration under the arbitration
provision of its contract and was outside the scope of the jurisdiction of the Ninth
Circuit."™* The Court disagreed and held that:

Kaiser admits that it is primarily challenging action taken by the BPA

pursuant to the Preference Act and the Northwest Power Act. Because

Kaiser is challenging a BPA action taken under those Acts, Congress has
expressly bestowed exclusive jurisdiction to resolve the matter on us. We

153 Kaiser Aluminum, 261 F.3d at 845.
414, at 851-52.
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cannot relinquish that jurisdiction to an arbiter despite Kaiser’s
characterization of its claim as one for breach of contract. >

To be clear, Bonneville is not arguing or suggesting that the Ninth Circuit has
jurisdiction in every case filed against Bonneville under sections 210 or 211(A) of the
FPA. On the contrary, statutory provisions must always be harmonized and reconciled to
the extent possible.'*® However, the Ninth Circuit has broadly defined the scope of its
jurisdiction over Bonneville and determined unequivocally and repeatedly that final
actions taken by Bonneville pursuant to statutory authority can only be reviewed in that
Court. In contrast, as explained below, the jurisdiction of the Commission over
Bonneville is limited."’ In accordance with the true nature test, the determination
regarding whether a challenge to a Bonneville decision falls within the scope of the Ninth
Circuit’s exclusive jurisdiction must be made on a case-by-case basis.'*®

As demonstrated above, in this case, Complainants challenge a Bonneville final
action taken pursuant to statutory authority. In the ROD, Bonneville made decisions
regarding Bonneville’s environmental and other responsibilities based on an
administrative record and Bonneville’s interpretation of multiple statutes, including the

Clean Water Act, Endangered Species Act, and Bonneville’s organic statutes, including

133 1d. at 852 (emphasis added). It should be noted that, prior to filing a petition in the Ninth Circuit, Kaiser

initiated arbitration proceedings against Bonneville. The Ninth Circuit enjoined the arbitration proceedings
from moving forward pending its disposition of the petition for review and resolution of the jurisdictional
issue. A similar dispute over jurisdiction between an arbiter and the Ninth Circuit arose in NW
Requirements Utils v. Bonneville Power Admin., Nos. 03-73849, 03-74179. Again, the Ninth Circuit
enjoined the arbitration proceedings pending resolution of jurisdictional issue and petition for review. In
these instances, the Ninth Circuit essentially determined that the scope of its jurisdiction can only be
resolved dispositively by the Ninth Circuit itself.

136 See generally Ariz. Cattle Growers’ Ass’n v. U.S. Fish and Wildlife, 273 F.3d 1229, 1241 (9th Cir.2001).
17 See infra sections XI and XII.

138 See generally NW Environmental Defense Center v. Bonneville Power Admin., 117 F.3d 1520, 1528 (9th
Cir. 2001) (“[t]he original jurisdiction granted this court by ... 16 U.S.C. § 839f(e)(5), raises procedural
problems that will have to be resolved on a case-by-case basis.”).
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the Northwest Power Act, Transmission System Act, and Bonneville Project Act. The
root cause of Complainants’ grievance is the decision made by Bonneville in the ROD to
comply with these statutes. Complainants cannot divest the Ninth Circuit of its exclusive
jurisdiction to review this final action by filing their grievance with the Commission.
Any relief the Commission might provide would have the effect of directly affecting and
potentially interfering with Bonneville’s decisions and its compliance with its many
competing statutory obligations. Because the action challenged in this docket is a
Bonneville final action taken pursuant to statutory authority, this case falls squarely

159

within the scope of the exclusive jurisdiction of the Ninth Circuit.

VIll. NEGATIVE PRICING POLICY

A. Paying Negative Prices Would Inappropriately Transfer Costs to
Bonneville’s Ratepayers and Entail an Open-Ended and Uncertain Financial
Obligation for Bonneville That Would Jeopardize Its Ability to Fulfill Its
Statutory Obligations

Complainants suggest that Bonneville can resolve its lack-of-load problem by
paying negative prices; that is, by selling its generation into the electricity markets when
they were negatively priced, or by paying wind generators not to generate. They assert
that Bonneville refuses to do so because paying negative prices would create costs for
Bonneville’s preference customers.'®
Bonneville is concerned with creating additional costs for any of its customer

classes, particularly if a customer class has not caused the cost. Complainants assert that

it would be appropriate for Bonneville’s preference customers to bear the costs of

139 Section 9(e)(5) of the Northwest Power Act provides that suits challenging a Bonneville final action
must be filed within 90 days of the date of the final action. In this case, the date of the final action is May
13, 2011, when the Final ROD was issued. Therefore, Complainants have ample opportunity to file a
timely petition for review in the Ninth Circuit, which must be filed by August 11, 2011.
10 Complaint at 16.
67
ANSWER OF THE

BONNEVILLE POWER ADMINISTRATION



negative prices, even though almost all of the wind power is exported out of Bonneville’s
balancing authority. '’

The real issue in this case, however, is not the allocation of costs among
Bonneville’s various customer classes. The real issue is whether Bonneville or any of its
ratepayers should bear the cost of the production tax credits (PTCs) and renewable
energy credits (RECs) that the Federal and state governments have established for wind
generators. They should not bear these costs.

Bonneville has multiple statutory responsibilities, which include assuring the
Northwest an economical power supply, protecting the environment, repaying the U.S.
Treasury for the Federal investment in the FCRPS, and protecting, mitigating, and
enhancing fish and wildlife of the Columbia River and its tributaries.'®® At the same time

Bonneville has an obligation to provide power at the lowest possible rates consistent with

sound business principles.'® Meeting these various responsibilities entails an intricate

1°11d. at 45-46. Complainants assert that section 7(g) of the Northwest Power Act prohibits the allocation

of fish and wildlife costs to power rates and that Bonneville is effectively allocating such costs to
Complainants. BPA disagrees.

Section 7(g) states that “the Administrator shall equitably allocate to power rates in accordance
with generally accepted ratemaking principles and the provisions of this chapter, all costs and benefits not
otherwise allocated under [section 7].” 16 U.S.C § 839e(g). Section 7 authorizes the Administrator to set
transmission rates to recover all costs of transmission. Id. § 839¢. Even assuming that Bonneville is
allocating costs as Complainants suggest, in this case such costs are a cost of the generation needed to
maintain the reliability and stability of the transmission system.

Moreover section 7(g) says that the Administrator shall “equitably allocate” certain costs to power
rates, not “solely allocate,” and that the allocation shall be in accordance with generally accepted
ratemaking principles.

Finally, BPA is directed to equitably allocate the costs of the Federal transmission system between
Federal and non-Federal power using the system. 16 U.S.C. § 838h; 16 U.S.C. § 839¢(a)(2)(C). Because
fish and wildlife is a cost of ancillary and control area services necessary to support the stability and
reliability of the transmission system, it is equitable to allocate such costs to the rates for these services.

The Ninth Circuit Court of Appeals has consequently determined that the Administrator has
authority to protect fish and wildlife by imposing restrictions on transmission access. California Energy
Res. Conservation and Dev. Comm’n v. Bonneville Power Admin., 831 F.2d 1467, 1477-78 (9th Cir. 1987),
cert denied, 488 U.S. 818 (1988).

1216 U.S.C. § 839.
19316 U.S.C. § 825s.
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balancing act among competing objectives and multiple constituencies with different
economic interests. Not all actions will satisfy everyone; the question for the
Administrator is how to exercise the discretion Congress has granted him to resolve the
various conflicts and satisfy all of his obligations.

Bonneville has been able to meet its various statutory objectives. Bonneville
believes it can continue to meet these objectives even during high-water events by
providing low-cost or free Bonneville hydro power to displace non-Federal generation
and by employing Environmental Redispatch as necessary. However, fulfillment of
Bonneville’s statutory responsibilities and achievement of the Northwest Power Act’s
objectives would be at risk if Bonneville paid negative prices in order to ensure
compliance with its environmental responsibilities.

The risk arises from the high and, as explained further below, uncertain cost of a
negative pricing policy. Because Complainants are paid their incentives from the state
and Federal governments only when generating, to induce them to shut down during
periods of over-generation Bonneville would likely have to pay negative prices at least
sufficient to replace these incentives. Currently the incentives are paid by the taxpayers
(in the case of the PTCs) and by the consumers of wind power (in the case of the RECs).
With almost all the wind generation in Bonneville’s balancing authority being exported,
however, paying negative prices would transfer the cost of the incentives to ratepayers
who do not benefit from them. As noted above, this would be inconsistent with
traditional principles of cost causation. The costs of Federal and state production
incentives should be borne by the taxpayers and ratepayers that Congress and state

governments intended would pay for them.
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Moreover, if Bonneville adopted a policy of paying negative prices it would
create opportunities to distort the market. Marketers and non-Federal thermal generators
could refuse Bonneville offers of low-priced or even free power and wait until Bonneville
was forced to either offer its power at negative prices or violate its legal obligations
through excessive spill. The Northwest has an abundance of publicly available data
regarding hydro generation, stream flow, and water storage. Although Bonneville must
prepare for the possibility of both high and low water, thermal generators can analyze
these data and judge that a high-water year is likely and that hydro flexibility may be
tight. They can expect negative pricing and refuse offers until the price goes negative,
forcing Bonneville to pay entities to accept its power. Unlike Bonneville, they can afford
to be wrong without violating myriad legal responsibilities. Bonneville could be forced
to regularly offer negative prices, at least during spring runoff.

A policy of paying negative prices could lead to the converse of the 2000-2001
California dysfunctional market crisis, when some generators held back power until the
California Independent System Operator (CAISO) was forced to offer sky-high prices to
keep the lights on. Northwest generators and energy traders could take the opposite
approach, continuing to generate or to withhold purchasing until the price went negative
even if, based on their costs, they could have profited when prices were positive. Just as
the ISO purchased power at any price to avoid blackouts, Bonneville could be forced to
pay any negative price to avoid spill.

When a generator or load-serving entity is facing a forced purchase or sale, and
the market knows the distressed entity must pay what the market demands, the

consequences can be dire. In Bonneville’s case, for example, there is simply no way to
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know how low prices might have to get in this situation, particularly in a high water year
or in the spring when runoff overwhelms the FCRPS’s storage capability and forces BPA
to generate. Bonneville could be faced with extreme market uncertainty and unknown
cost exposure. This prospect would create undue pressures on Bonneville’s budget and
significant economic risk to Bonneville and its ratepayers.

Currently, Bonneville’s fish and wildlife budget exceeds $750 million per year
(over $440 million in direct expenditures and over $300 million in foregone revenues).
Bonneville is already absorbing significant financial impact and risk by spilling
significant quantities of water and providing low-cost and free power during over-
generation events. Payment of negative prices to protect fish and wildlife and
compensate wind generators for their PTCs and RECs would impose an additional burden
on Bonneville’s already prodigious fish and wildlife program costs, compromise
Bonneville’s cost recovery objectives, and endanger the obligation to maintain an
economical power supply.

Based on a peer-reviewed analysis conducted by Bonneville, the cost of paying
the value of lost PTCs and RECs alone could be as much as $50 million during 2012 if it
proves to be a year of high water and heavy wind conditions.'® Moreover, this study did
not consider the possibility that thermal generators would hold out for negative prices,
which could substantially increase the cost. The twin goals of protecting, mitigating, and
enhancing fish and wildlife affected by the development, operation, and management of

hydro power facilities while assuring the Pacific Northwest an adequate, efficient,

1% Northwest Overgeneration: An Assessment of Potential Magnitude and Cost 13,
http://www.bpa.gov/corporate/ AgencyTopics/ColumbiaRiverHighWaterMgmnt/BPA Overgeneration Ana
lysis.pdf.
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economical, and reliable power supply will be put at an unreasonable risk if Bonneville is
forced to pay negative prices as a consequence of interconnecting wind generation.

B. Paying Negative Prices Is Unlikely to Succeed in the Northwest or to Achieve
Bonneville’s or the Commission’s Public Policy Objectives

Complainants assert that Bonneville need only offer “some degree” or “some
amount” of negative pricing to induce wind and other generators to curtail and create new
markets for Federal power, including markets outside the region.'® Bonneville’s
experience during this year’s high-water event calls this unsupported assertion into
question. Bonneville was able to induce almost all thermal generation in its balancing
authority to displace by offering low-cost and free power. The higher-cost generators
outside of Bonneville’s balancing authority also voluntarily displaced. However, the
lower-cost generators appeared uninterested in displacement regardless of price. Even
when the market was trading negative during light load hours, these thermal generators
continued to generate power, because the profits they earned during heavy load hours
more than compensated for any losses during light load hours.'®

Bonneville could not feasibly meet their demands. Although Bonneville’s over-
generation problem occurs mostly during light load hours, these generators wanted low-
cost or free power for 24 hours — both heavy load hours and light load hours — for 15 to

30 days, together with the hourly capacity and ancillary services that those resources

otherwise provide. In most cases, Bonneville did not have either the energy or the

15 Complaint at 15, 41.
1% Attachment D, Spain Affidavit at P 28, 44.
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capacity in heavy load hours to meet their request. Some resources were inaccessible
because transmission for the replacement Federal power was unavailable.'®’

Despite Complainants’ assertion, therefore, Bonneville has little reason to believe
that additional markets will suddenly appear if Bonneville adopts negative pricing.
Instead, Bonneville expects that the low-priced sales Bonneville makes now to displace
thermal generation would simply become negatively priced sales for the same load as
thermal generators waited for Bonneville to pay them to take its energy. Moreover, under
Bonneville’s current policy of selling power down to a price of zero, Bonneville knows
when it has attained all possible load. If Bonneville decides to pay negative prices, at
what point does it stop? If negative $50/MWh doesn’t garner enough load, does
Bonneville go to negative $100? Negative $500? The costs are potentially enormous.

Complainants paint negative pricing as a normal component of a well-functioning
market. They cite several articles from energy dailies that document instances of
negative pricing in energy markets.'®® In all cases with which Bonneville is familiar,
however, the economic impact is contained because the negative prices last for a few
hours, or at most a few days. In addition, the over-generation situations are usually
unexpected and therefore it is not practical for generators to predict when they will occur
and plan to hold out for negative prices. In the Northwest, however, a high-water event
can last for much longer periods of time and, as shown above, the spring runoff in the
Northwest allows generators to predict at least generally when over-generation will

occur. Finally, unlike the case with most other markets, energy markets in the Northwest

71d. at P 38-41.
18 Complaint at 43 nn.116-117.
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include substantial hydro power that must run for reliability and environmental reasons,
exacerbating the oversupply situation.

Thus, for example, one of the articles Complainants cite (but do not quote or
discuss), from April 2009, notes that balancing energy prices in the West zone of ERCOT

fell below zero around 2:00 a.m. one day and stayed below zero until about 9:00 a.m. on

169

the same day. ™ This article quoted the independent market monitor for ERCOT saying

that although negative prices are not completely unusual, it is uncommon to see such low

170

levels for a prolonged time. "~ He called the situation an “anomaly” and added that,

“You might be okay with taking negative prices for an hour or so, but when you’re taking
those prices for several hours, it’ll make you take another look at how you’re

»17! Taking a different look at how to respond is exactly what Bonneville has

responding.
done.

In an article concerning an energy trader conference, Complainants quote a senior
economist for PJM saying that PJM tries “not to favor or disadvantage wind,” and that
PJM has recently allowed wind to bid at a negative price if its cost is in fact negative.'”
The next sentence of the article, not quoted by Complainants, says that “[t]his has
provided a certain advantage to wind generators, who unlike traditional generators

95173

receive tax benefits and can afford to bid below zero. Negative prices apparently

failed to achieve the desired result of not favoring wind.

199 Leticia Vasquez, ERCOT System Prices Fall Below $0/MWh, Megawatt Daily, vol. 14, issue 77 (Apr.
23, 2009).
170 Id
171 Id
1”2 Milena Yordanove-Kline, Power Price, Reliability Take Back Seat: Panelists, Energy Trader, Nov. 12,
2009.
173 Id
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The point of the article was to note that the participants at the conference agreed
that the major concerns for regulators in today’s energy industry do not include such
traditional issues as price, but instead concern “issues like the smart grid and the
penetration of wind and solar generation,” and that “the environment is now the major

issue in the industry.”!"*

These are exactly the issues Bonneville has been struggling
with and has addressed in its Environmental Redispatch policy. Given Bonneville’s
significant statutory responsibilities toward the environment, they present even bigger
issues for Bonneville than for most utilities, and even more of a struggle.

Finally, Complainants reproduced a passage from an article without attribution.
In concluding their argument that negative prices should be considered a normal market
phenomenon, they note that “[i]t can be economically rational for operators of less
responsive generation units to offer negative prices in order to avoid the costs of shutting
down for a short period of time and then starting up again when load increases. Prices
that are near zero or negative typically occur when energy load is very low.”'” This
unattributed statement (and the three sentences that immediately precede it) were lifted
virtually word-for-word from a 2008 article on knowledgeproblem.com. The passage
Complainants copied distorts the real author’s point. To understand the author’s point,
one must read the parts of the article that Complainants omitted.

The article concerns the payment of negative power prices in the West region of

ERCOT. After making the above statement (regarding the rationality of less responsive

units offering negative prices in some cases), the author said that this was not what was

174 Id
175 Complaint at 43.
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happening in the case of ERCOT: “That isn’t the case in West Texas. Instead, the
negative prices appear to be the result of the large installed capacity of wind

. 176
generation.”"”

The same is true in the Northwest. By appropriating the author’s
statement without the context, Complainants paint a false picture of the problem the
author identified and the potential solution.

This becomes even clearer as one reads on. The author also states that negative
prices “are a big anti-conservation incentive” — since a consumer can install equipment
that uses substantial energy and then get paid by generators to operate it (the author’s
example is a giant toaster).'”” As to a balancing authority’s ability to pay “some amount”
of negative pricing, the author has this to say: “It is economically rational for wind power
producers to operate as long as the subsidy [PTCs and RECs] exceeds their operating
costs plus the negative price they have to pay the market. Even if the market value of
the power is zero or negative, the subsidies encourage wind power producers to keep
churning the megawatts out.”'”®

This is hardly a normally functioning market, where power has no value but
continues to be produced. In the Pacific Northwest, before the interconnection of over
3,500 MW of wind generation negative pricing was relatively rare even during high flow

periods. Negative pricing was much more common this year, particularly on light load

hours when generation exceeded loads. This phenomenon has also occurred in other

176 Michael Giberson, Frequent negative power prices in the West region of ERCOT result from wasteful
renewable power subsidies (Nov. 20, 2008), available at
gt;r};a//knowledgeproblem.com/2008/ 11/20/frequent negati/ at 1 (last visited July 12, 2011).
78 1d. (bolded in original).
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balancing authority areas with a high penetration of wind generation.'”” Since no energy
or capacity products can be produced at a negative cost, negative prices do not reflect
actual production costs. It is reasonable to conclude that negative pricing should be
avoided or minimized, and that it would be infrequent in a properly functioning market.

Finally, under Bonneville’s Environmental Redispatch policy, curtailed wind
power is replaced by hydro power and not, for example, by carbon-emitting coal. Our
author addressed a similar issue in Texas. Noting that the incentives for wind projects
may encourage environmentally friendly power, he added that “in this case the link
between the payments and the possible reduced emissions effect is tenuous. In Texas the
PTC is probably offsetting natural gas generation most of the time.”'®* Similarly, if
Bonneville had to abandon its Environmental Redispatch policy, wind power would be
offsetting hydro power, and carbon emissions would not be reduced. Instead, negative
prices would represent an unnecessary transfer of value between two carbon-free
generation resources. Wind production incentives are intended to encourage carbon-free
energy to displace carbon-based energy, not other carbon-free energy.

IX. THE COMPLAINT FAILS TO STATE A CLAIM OF DISCRIMINATION
Complainants raise claims of both undue discrimination and lack of comparability
claims. Rule 206 requires that a complaint “[e]xplain how the action or inaction violates

95181

applicable statutory standards or regulatory requirements. With respect to their undue

discrimination claim, Complainants compare the impacts of the Policies on thermal

17 Attachment D, Spain Affidavit at P 28.

'8 Michael Giberson, Frequent negative power prices in the West region of ERCOT result from wasteful
renewable power subsidies at 2.

18118 C.F.R. § 385.206(a)(2) (2011).
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generators'*? and “offtakers of thermal power”'™®

to the impacts on wind generators, but
never explain how or why Bonneville’s actions satisfy any legal criteria for undue
discrimination. Complainants do not even bother to define the term, let alone analyze
relevant Commission precedent. Rather, they proffer conclusory statements that the
Policies and Bonneville’s Dispatcher Standing Order 216 (issued in 2009) constitute
undue discrimination. FERC has consistently "admonished parties that rather than bald
allegations, complaining parties must make an adequate proffer of evidence including
pertinent information and analysis to support its claims.""®* When a pleading provides no

basis in fact or law, FERC "is not obligated to address a position in a pleading."'® This

the Complainants have not done.

X. ARGUMENTS BASED ON BONNEVILLE’S LACK OF RECIPROCITY
ARE IRRELEVANT

b

To gain the Commission’s sympathy, Complainants construct a story of a “rogue’
Bonneville thumbing its nose at reciprocity and Commission approval of tariff changes.
Their tale is neither true nor relevant to the issues in this proceeding and lacks evidentiary
support.

Complainants’ allegations that Bonneville is “drift[ing] away from transmission
service that comports with the Commission’s terms and conditions for non-discriminatory

59186

open access service” ~ and that Bonneville is reconsidering whether to seek reciprocity

182 Complaint at 37 n.103.

185 Complaint at 42.

'8 Californians for Renewable Energy, Inc. v. Cal. Pub. Util. Comm'n, 129 FERC 61,075, P 13 (2009)
(internal citations and quotations omitted).

1855, Cal. Edison Co., 113 FERC 9 61,143, P 21 (2005).

18 Complaint at 30.
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through the Commission’s “safe harbor” option'®” are irrelevant to this proceeding.
Seeking reciprocity status is entirely voluntary for non-public utilities. This Commission
has said that it "recognize[s] the voluntary nature of Bonneville’s [safe harbor OATT]

n188

filing. The Commission has approved all but a few of the provisions of Bonneville’s
OATT. The Commission elected not to grant reciprocity status to Bonneville because
four deviations that Bonneville proposed in its Order 890 OATT filing did not meet the
“substantially conforms or superior to” reciprocity test. A decision not to seek
reciprocity status, or the failure to obtain it, is not a violation of any statute or regulation
or Commission policy.

Complainants make further efforts to paint Bonneville as a rogue agency by
charging that Bonneville has considered eliminating the requirement in its OATT that the
Commission approve tariff changes.'® This charge is also irrelevant to this proceeding.
The Commission does not require a non-public utility OATT to contain such a provision.
Bonneville has found no other non-public utility tariff that includes such a provision.

Finally, Complainants charge that Bonneville has been inappropriately modifying
its OATT through the issuance of business practices.'” Other than bare citations to four
Bonneville business practices and cryptic references to a Bonneville public

communications piece, they provide no support for their claim. And even if their

assertions were true, they too are irrelevant to this proceeding. Bonneville is not a public

187 Complaint at 23.
%8 Bonneville Power Admin., 135 FERC 9 61,023, P 4 (2011).
18 Complaint at 26-27.
1% Complaint at 26.
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utility subject to Federal Power Act Sections 205 and 206, nor is it subject to the “rule of
reason” policy as Complainants imply.""

Xl.  THE COMMISSION HAS LIMITED JURISDICTION AND
AUTHORITY OVER BONNEVILLE

A. The Commission Lacks Authority to Remedy Bonneville’s Alleged Statutory
Violations

Complainants do not explicitly request the Commission to determine whether
Bonneville is in compliance with its statutory responsibilities. Nevertheless,
Complainants incorporate references to Bonneville’s statutory provisions and imply that
Bonneville is violating them.'”> Complainants request remedies that would override
Bonneville’s determinations of what its statutory responsibilities require in this
emergency situation.

Congress has granted the Commission only very limited authority with respect to
reviewing Bonneville’s compliance with its statutes. Congress directed the Commission
to determine whether Bonneville’s proposed rates comply with specified statutory

193
standards.

But Congress has not granted jurisdiction to the Commission to determine
whether Bonneville is in compliance with any of its other statutory responsibilities. As
the Commission itself has acknowledged with respect to one of Bonneville’s governing

statutes:

We .. . affirm .. . that we lack jurisdiction over the question of whether
Bonneville has violated any aspect of the Preference Act[.]'*

T Complaint at 29.
12 See Complaint at 16-19, 45.
193 See generally 16 U.S.C. §839¢(a).
14 Sierra Pac. Power Co.. 86 FERC 61,198, P 14 (1999).
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The Complaint in this case challenges a Bonneville decision regarding compliance with a
broad range of statutory responsibilities over which the Commission has no jurisdiction.

B. The Commission Has No Authority to Adjudicate or Order Compliance with
Bonneville’s Contracts

1. The Commission Has No Authority to Adjudicate or Order
Compliance with Bonneville’s Contracts Under Federal Power Act
Sections 205 and 206

The Commission may act only within the confines of its jurisdictional
authorities.'”> As a Federal power marketing administration, Bonneville is not subject to
the Commission’s authorities under Sections 205 and 206 of the Federal Power Act
(FPA)."°

2. The Commission Has No Authority to Adjudicate or Order

Compliance with Bonneville’s Contracts Under Federal Power Act
Sections 210 and 211

The Commission has authority under FPA section 212i(1)(B)(i), 16 U.S.C
§824k(1), to order Bonneville to interconnect eligible entities to its transmission system
under FPA section 210, 16 U.S.C. §824i, and to provide transmission services to eligible
entities under section 211, 16 U.S.C. §824j. However, those authorities do not provide
the Commission with authority to adjudicate contract disputes between Bonneville and its
customers as Complainants have requested. Indeed, section 201(b) of the FPA provides

that compliance with an order to interconnect under section 210 does not otherwise

195 See Bonneville Power Admin. v. FERC , 422 F.3d 908 (9th Cir. 2005) (Commission cannot exercise
jurisdiction or authority unless authorized by statute).

1% United States Dept. of Energy -- Bonneville Power Admin, 114 FERC 61,237, P 2 (2006) (“BPA is not
a public utility within the Commission's jurisdiction under sections 205 and 206 of the Federal Power
Act.”); see also Emerald People’s Util. Dist. v. Bonneville Power Admin., 85 FERC 4 61,229, P 2 (1998).
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subject an entity to Commission regulation.'”’ As the Ninth Circuit Court of Appeals has

stated:

Congress was mindful . . . to establish that the regulatory authority over
governmental entities contained in these provisions of the FPA should not
be construed to subject such electric utilities to the general jurisdiction of
FERC:

“The provisions of sections [210, 211 and 212] shall apply to the
entities described in such provisions, and such entities shall be
subject to the jurisdiction of the Commission for purposes of
carrying out such provisions and for purposes of applying the
enforcement authorities of this chapter with respect to such
provisions. Compliance with any order of the Commission under
the provisions of section [210 or 211], shall not make an electric
utility or other entity subject to the jurisdiction of the Commission
for any purposes other than the purposes specified in the preceding
sentence.”

FPA § 201(b)(2) (16 U.S.C. §824(b)(2))."®

The Commission itself has determined that it may not adjudicate Bonneville’s contracts:

Bonneville acknowledges that the Commission can require it to provide
transmission services under sections 211 and 212. However, it contends
that we may not examine a Bonneville transmission contract, and may
examine its power sales contracts only for the limited purpose of
responding to a section 211 application.
* * * * *

The majority of these agreements are not subject to our jurisdiction; those
that are subject to our limited review under the Northwest Power Act.'”

3. The Commission Has No Authority to Adjudicate or Order

Compliance with Bonneville’s Contracts Under Federal Power Act

Section 211A

The Commission’s authority under FPA section 211A, 16 U.S.C. §824j-1, does

not authorize the Commission to adjudicate Bonneville’s contracts. This section

716 U.S.C. § 824(b)(2) (2009).
18 Bonneville Power Admin. v. FERC., 422 F.3d 908, 916 (9th Cir. 2005) (emphasis in original).

1% |daho Power Co., 82 FERC 61,002, P 4 (1998); see also United States Dept. of Energy - Bonneville

Power Admin., 100 FERC § 61,102, P 12 (2002) (“Similarly, PNGC’s argument concerning current
contracts between PNGC and Bonneville is not subject to Commission jurisdiction.”).
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authorizes the Commission, by rule or order, to require unregulated utilities to provide
transmission services “on terms and conditions (not relating to rates) that are comparable
to those under which the unregulated transmitting utility provides itself and that are not
unduly discriminatory or preferential.” Nothing in this language suggests that the
Commission can rule on alleged breaches of contract by non-jurisdictional entities.

Complainants have asked the Commission to issue an order to Bonneville under
FPA section 211A requiring the agency to revise its curtailment practices and to file an
OATT for Commission approval.*® If, despite the jurisdictional argument above, the
Commission elects to entertain Complainants’ request, its authority to provide these
remedies with respect to Bonneville is limited.

XIl.  THE COMMISSION’S AUTHORITY UNDER SECTION 211A
ISLIMITED

A. The Commission’s Authority Under Section 211A Must Be Applied
Consistent with the Laws Applicable to Bonneville

In FPA section 211A, added by the Energy Policy Act of 2005, Congress
authorized the Commission to order an “unregulated transmitting utility” to provide
transmission services

(1) at rates that are comparable to those that the unregulated transmitting

utility charges itself; and

(2) on terms and conditions (not relating to rates) that are comparable to

those under which the unregulated transmitting utility provides

transmission services to itself and that are not unduly discriminatory or
preferential. *!

Bonneville is included in the definition of “unregulated transmitting utility.” As applied

to Bonneville, however, implementation of the Commission’s authority under this section

2% Complaint at 7-8.
20116 U.S.C. §824j-1 (2009).
83
ANSWER OF THE
BONNEVILLE POWER ADMINISTRATION



must take into account Bonneville’s existing statutory rights, authorities and
responsibilities.

Nowhere in Complainants’ discussion of the FPA do they even reference the
central requirement imposed by Congress on the Commission’s use of its ordering
authority with respect to Bonneville. Section 212(i) of the FPA requires that orders
issued to Bonneville under sections 210 and 211 are subject to “the provisions of
otherwise applicable Federal laws [which] shall continue in full force and effect and shall

95202

continue to be applicable to the [Federal] system. These provisions include, but are

not limited to, Congressional directives that Bonneville recover its costs. repay the
Treasury,”” set its rates “with a view to encouraging the widest possible diversified use
of electric power at the lowest possible rates to consumers consistent with sound business

95204

principles,”*** and protect, mitigate, and enhance fish and wildlife resources.*”

20216 U.S.C. §824k(i)(1)(B)(i) (2009). Congress also incorporated into the legislative history of the 1992
Energy Policy Act a directive that prohibits FERC from ordering transmission service if it would result in
uncompensated spill of water from Federal reservoirs:
The FERC shall not issue any order for transmission services under section 211 which is likely to
cause the uncompensated spill of water from Federal . . . reservoirs which otherwise could be used
to generate electric energy, because of the displacement from a transmission system by energy
transmitted under such an order. Such spill shall be deemed contrary to the public interest unless
full compensation is provided to those entities suffering such spill.
House Conf. Rep. No. 102-1018, Joint Explanatory Statement of the Committee of Conference at 2480
(page 389). This directive clearly indicates Congress’s intent to restrict the Commission’s authority when
addressing transmission services that would affect water spills at Federal hydroelectric projects. This is an
area Congress reserved to the Bonneville Administrator.
29316 U.S.C. §§ 832f and 839e(a)(1) (2009).
2416 U.S.C. § 838g (2009).
20516 U.S.C. § 839b(h)(11)(A)(i) Section 212i(4) of the FPA also recognizes that other federal statutes
qualify the Commission’s authority:
(4) To the extent the Administrator of the Bonneville Power Administration cannot be
required under section 824j of this title, as a result of the Administrator’s other statutory
mandates, either to (A) provide transmission service to an applicant which the
Commission would otherwise order, or (B) provide such service under rates, terms, and
conditions which the Commission would otherwise require, the applicant shall not be
required to provide similar transmission services to the Administrator or to provide such
services under similar rates, terms, and conditions.
16 U.S.C. §824k(i)(4).
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Section 211A does not explicitly include this requirement. However, nothing in
section 211A or any other section of the Energy Policy Act of 2005 suggests that these
laws were diminished in any way. To the contrary, in construing a statute,

[i]t is assumed that whenever the legislature enacts a provision it has in

mind previous statutes relating to the same subject matter. In the absence

of any express repeal or amendment, the new provision is presumed in

accord with the legislative policy embodied in those prior statutes.*

Nothing in the Energy Policy Act of 2005 expressly repeals or amends any provision of
Bonneville’s organic statutes. Implied repeal is strongly disfavored:

We have repeatedly stated . . . that absent a clearly expressed

congressional intention, repeals by implication are not favored. An

implied repeal will only be found where provisions in two statutes are in
irreconcilable conflict, or where the latter Act covers the whole subject of

the earlier one and is clearly intended as a substitute."’

There is no irreconcilable conflict between section 211A, section 212(i), and
Bonneville’s statutes.

Moreover, in this case the later-enacted statute (section 211A) covers every
unregulated transmitting utility in the country and broadly prohibits discriminatory
actions (once the Commission implements the statute), whereas Bonneville’s statutes
were enacted to govern a single Federal entity and are tailored quite specifically to
govern that entity’s operations. In such a case there is no implied repeal: “[A] statute
dealing with a narrow, precise, and specific subject is not submerged by a later enacted

statute covering a more generalized spectrum.””® In fact it seems obvious that the

Northwest Power Act and other statutes that govern Bonneville remain in effect; and if

296 Normal J. Singer & Shambie Singer, Sutherland Statutes and Statutory Const. §51.02 (5th ed. 2011).
27 Branch v. Smith, 538 U.S 270, 273 (2003) (internal quotation marks and citations omitted).
2% Nat’l Assoc. of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 663 (2007) (quoting Radzanower
v. Touche Ross & Co., 426 U.S. 148, 153 (1976)).
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they do, the Commission has no authority to issue orders requiring Bonneville to take
actions that will violate them.

A 2003 Senate Conference Report that addressed language that was identical in
all material respects®” to the section 211A language eventually enacted in the Energy
Policy Act of 2005 specifically states that meeting Bonneville’s statutory responsibilities
continues to be paramount:

Section 1132 authorizes FERC to require that unregulated transmitting
utilities provide open access to their transmission systems at rates that are
comparable to those they charge themselves and on comparable terms and
conditions that are not unduly discriminatory . . . The limited authority
provided FERC to ensure access at comparable rates and terms that are not
unduly discriminatory neither alters nor affects the specific prescriptions
applicable to the Bonneville Power Administration, nor precludes the
Bonneville Power Administration from establishing prices, terms, and
conditions in accordance with its enabling statutes. Those statutes, and
their implementation by the Bonneville Power Administration, are
unaffected. Specifically, the Committee notes that the Bonneville Power
Administration will continue to establish its cost-based rates in accordance
with existing law and the rates, as well as terms and conditions, shall not
be considered unduly discriminatory.*"

This report evidences a recognition that actions Bonneville takes in compliance with its
existing statutory responsibilities should not be viewed as discriminatory.

Thus, if the Commission does issue an order to Bonneville in this proceeding
under any of its authorities, it must ensure that its order is consistent with Bonneville’s

organic statutes. Those laws entirely justify the Administrator’s adoption of the Policies.

299 Section 211A(a) of Section 1132 of S. 1005 provided:
SEC. 211A. (a) Subject to section 212(h), the Commission may, by rule or order, require an
unregulated transmitting utility to provide transmission services--
(1) at rates that are comparable to those that the unregulated transmitting utility charges itself; and
(2) on terms and conditions (not relating to rates) that are comparable to those under which such
unregulated transmitting utility provides transmission services to itself and that are not unduly
discriminatory or preferential.

The final version uses “the” instead of “such” in 211A(2).

2195 Rep. No. 108-43, at 164-165 (2003) (added space) (emphasis added).
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B. Section 211A Does Not Authorize the Commission to Order Unregulated
Transmitting Utilities to Adopt the Pro Forma Tariff

1. The Language of Section 211A Does Not Give the Commission Such
Authority

Complainants suggest that section 211A gives the Commission the authority to

regulate Bonneville — an “unregulated transmitting utility”*""

—as if it were a public
utility. They urge the Commission to invoke this authority because Bonneville is
“drift[ing] away from transmission service that comports with the Commission’s terms

and conditions for non-discriminatory open access service.”'?

They argue that the
Commission should not permit Bonneville to take an action “[i]f the Commission would
not permit a public utility” to do so.?"® Specifically, they ask the Commission to order
Bonneville to file an open access transmission tariff for Commission approval.

Even aside from the question of the Commission’s authority, such a remedy
would be far too broad for the action Complainants are challenging. The tariff includes
myriad provisions unrelated to curtailment or to Environmental Redispatch. For
example, significant portions of the tariff cover requests for new service and studies to be
performed when transmission capacity is limited. A remedy requiring Commission

approval of all of these provisions bears no relationship to the alleged wrong in this case.

By painting Bonneville as a renegade, Complainants hope to provoke the Commission to

21116 U.S.C. § 824j-1 (2009).

212 Complaint at 30. Bonneville does not currently have safe-harbor reciprocity OATT status. In July
2009, the Commission determined that certain deviations in Bonneville’s 890 tariff did not meet safe
harbor reciprocity requirements. Bonneville has conducted, and continues to conduct, a series of public
processes to seek customer and stakeholder input on the issues the Commission raised in the July 2009

order and other issues.
23 1d. at 34.
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overreach in its response and eviscerate the line between public utilities and unregulated
utilities.

In enacting section 211A, however, Congress created a statutory framework for
unregulated transmitting utilities that is far less expansive than the one that applies to
public utilities. Section 211A authorizes the Commission to require an unregulated
transmitting utility to provide transmission services

(1) at rates that are comparable to those that the unregulated
transmitting utility charges itself; and

(2) on terms and conditions (not relating to rates) that are comparable
to those under which the unregulated transmitting utility provides
transmission services to itself and that are not unduly
discriminatory or preferential.*'*

This language applies no substantive standard comparable to the FPA’s just and
reasonable standard, which governs public utility rates and terms and conditions. It does
not authorize the Commission to fix the terms and conditions of transmission service
offered by unregulated transmitting utilities. Section 211A’s minimalist language
contrasts starkly with section 206 of the FPA, which provides the Commission plenary
authority over public utilities:

Whenever the Commission . . . shall find that any rate, charge, or
classification demanded, observed, charged, or collected by any public
utility for any transmission or sale subject to the jurisdiction of the
Commission, or that any rule, regulation, practice, or contract affecting
such rate, charge, or classification is unjust, unreasonable, unduly
discriminatory or preferential, the Commission shall determine the just
and reasonable rate, charge, classification, rule, regulation, practice, or
contrazclt5 to be thereafter observed and in force, and shall fix the same by
order.

216 US.C. § 824j-1.
213 1d. § 824e(a).
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Similarly, section 207 of the FPA, which also has no counterpart in section
211A, provides that if the Commission finds that any interstate service of any
public utility is “inadequate or insufficient,” it shall “determine the proper,
adequate, or sufficient service to be furnished, and shall fix the same by its order,

rule, or regulation.”*'®

In contrast, the only remedial authority explicitly included
in section 211A is the authority to order comparable and non-discriminatory
service and to remand rates. When Congress includes particular language in one
section of the statute but omits it from another section of the same act, it is
generally presumed that Congress acts intentionally and purposely in the disparate
7

inclusion or exclusion.?!

2. The Authority on Which the Commission Relied for Adopting the Pro
Forma Tariff Is Not Included in Section 211A

In requiring public utilities to adopt the pro forma tariff, the Commission relied
on sections 205 and 206 of the FPA. The Commission had previously adopted open
access for the natural gas industry, and in Order No. 888 it relied heavily on Associated
Gas Distributors v. FERC*'® which upheld the gas industry order. The AGD court said
that “the primary authority invoked by the Commission” for its order was section 5 of the
Natural Gas Act (NGA), which “directs the Commission to adopt corrective measures”
when it finds that a rate, charge, classification, rule, regulation, practice, or contract is
unjust, unreasonable, unduly discriminatory, or preferential.'® Section 5 of the NGA is

the natural gas counterpart to section 206 of the FPA.

216 1d. § 824f.
217 KP Permanent Make-Up v. Lasting Impression I, Inc., 543 U.S. 111, 118 (2004).
218824 F.2d 981 (D.C. Cir. 1987) (“AGD”).
2191d. at 998.
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The Commission also relied on Gulf States Utilities Co. v. FPC, 411 U.S. 747
(1973), quoting it to the effect that the Commission’s power under the FPA “clearly
carries with it the responsibility to consider, in appropriate circumstances, the
anticompetitive effects of regulated aspects of interstate utility operations pursuant to
[FPA] sections 202 and 203, and under like directives contained in sections 205, 206, and
207.7*%° Other than the undue discrimination standard of section 206, no part of these
statutes has a counterpart in section 211A.

Turning to the electric industry, the Commission concluded that “based on the
mandates of sections 205 and 206 of the FPA . . . we have ample legal authority . . . under
section 206 of the FPA to order the filing of non-discriminatory open access transmission
tariffs if we find such order necessary as a remedy for undue discrimination or
anticompetitive effects.”?! As noted above, section 206, titled “Fixing Rates and
Charges,” authorizes the Commission to fix the terms of service to be offered by a public
utility.

Replying to commenters who argued that the Commission lacked the authority to
mandate the pro forma tariff, the Commission said that “[u]nder [sections 205 and 206]
we must determine whether any rule, regulation, practice, or contract affecting rates for . .
. transmission or sale for resale is unduly discriminatory or preferential, and we must
disapprove those contracts and practices that do not meet this standard.”*** In Order No.

888-A, in response to arguments on rehearing, the Commission said that “the essential

220 promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by
Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, FERC Stats. &
Regs. 131,036, 31,669 (1996) (Order No. 888) (quoting Gulf States, 411 U.S. at 758-59).
211d. at 31,669.
222 1d. at 31,676 (emphasis in original).
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question of the Commission’s legal authority to impose the requirements of Order No.
888 turns on the flexibility of the Commission’s remedial authority under sections 205
and 206 of the FPA to remedy undue discrimination.”**’

In upholding Order No. 888, the Court of Appeals also quoted both the anti-
discrimination standard in section 205 and the extensive remedial authority of section
206, and stated the issue as “whether these provisions give FERC the authority to order

224 The absence of any explicit remedial

involuntary wheeling as a generic remedy.
authority in section 211A (with the exception of the Commission’s authority to remand
rates), which contrasts starkly with section 206, suggests that Congress did not intend for
the Commission to have the same authority over governmental utilities that it has over
public utilities.

3. The Legislative History of Section 211A Demonstrates That Congress

Did Not Intend to Authorize the Commission to Order Unregulated
Transmitting Utilities to Adopt the Pro Forma Tariff

A review of the legislative proposals that preceded the enactment of section 211A
shows that Congress did not intend to authorize the Commission to order unregulated
utilities to adopt the pro forma tariff. Congress rejected proposed bills offered by the

226

Clinton administration,”* Senator Frank Murkowski,”** and Representative Joe Barton®*’

during the 106™ Congress, all of which would have given the Commission jurisdiction

223 Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by
Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, FERC Stats. &
Regs. 931,048, 30,203 (1997) (“Order No. 888-A).
4 Transmission Access Policy Study Group v. FERC, 225 F.3d 667, 685 (D.C. Cir. 2000) (emphasis
added).
225 5ee Comprehensive Electricity Competition Act, S. 1047, 106th Cong. § 301 (1999) (introduced by
Sen. Frank Murkowski and Sen. Jeff Bingaman, by request); Comprehensive Electricity Competition Act,
H.R. 1828, 106™ Cong. § 301 (1999) (introduced by Rep. Tom Bliley and Rep. John Dingell, by request).
226 Electric Power Market Competition and Reliability Act, S. 2098, 106th Congress (2000).
227 Electric Competition and Reliability Act, H.R. 2944, 106th Congress (1999).
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over unregulated transmitting utilities under sections 205 and 206 of the FPA. For
example, the Clinton administration bill provided that “[tlhe Commission has jurisdiction
over the rates, terms, and conditions for transmission services provided by a transmitting
utility that is not a public utility . . .” and that the Commission “may require . . . a
transmitting utility that is not a public utility . . . to provide open access transmission
services.”**

Senator Murkowski’s bill would have gone even further, redefining “public
utility” to include transmitting utilities, specifically including, among others, “Federal
power marketing administration[s] [and] a State or any political subdivision of a state.”??
Although even this bill would not have given the Commission authority over transmitting
utilities equal to its authority over public utilities, the authority the bill would have
conveyed included “determining, fixing, and otherwise regulating the rates, terms, and
conditions for the transmission of electric energy in interstate commerce.” >’
Representative Barton’s bill would have given the Commission the same additional
authority over transmitting utilities, except that it did not apply to Federal power
marketing administrations (which includes Bonneville) or the Tennessee Valley
Authority. >
All of these bills would have authorized the Commission to order transmitting

utilities (either all or most such utilities, depending on the bill) to adopt the pro forma

tariff. None were enacted.

22851047, 106™ Cong. § 301(c)(2)(A) (1999).
f S. 2098, 106™ Cong. § 101(e)(2) (2000).
% 1d.
B1H.R. 2944, 106™ Cong. § 102(b) (1999).
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In the 107" Congress, Senator Tom Daschle introduced a bill that would have
required unregulated transmitting utilities to provide transmission service “on terms and
conditions (not relating to rates) that are comparable to those under Commission rules
that require public utilities to offer open access transmission services and that are not

1.2%2 This bill was narrower than those introduced in

unduly discriminatory or preferentia
the 106™ Congress. It did not redefine “public utility” to include transmitting utilities and
did not authorize the Commission to fix the rates of transmitting utilities. However, it did
authorize the Commission to order unregulated utilities to adopt the same (or
comparable) terms and conditions as required of public utilities. This narrower bill also
was not enacted.

The 108™ Congress removed the Commission’s authority to order unregulated
transmitting utilities to offer transmission service that is comparable to that required of
public utilities. In its place, Congress added language that restricted the Commission’s
authority to ordering an unregulated transmitting utility to provide transmission service
“on terms and conditions. . . . that are comparable to those under which such unregulated
transmitting utility provides itself and that are not unduly discriminatory or
preferential.”’*** This bill also was not enacted. But nearly identical language passed the
109" Congress as part of the Energy Policy Act of 2005 and became section 211A.

This provision was the weakest language included in any of the bills introduced in

Congress. It does not make transmitting utilities public utilities for any purpose; it does

not authorize the Commission to “determine” or “fix” the terms and conditions of

$2.9.1766, 107th Cong. § 206 (2001) (emphasis added).
33 Energy Policy Act of 2003, H.R. 1644, 108th Cong. § 7021 (2003).
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transmission service provided by transmitting utilities; it does not authorize the
Commission to require transmitting utilities to adopt terms and conditions comparable to
those required of public utilities. Congress rejected all of these versions of the bill in
favor of a version authorizing the Commission only to require transmitting utilities to
treat others as they treat themselves, and to provide service that is not unduly
discriminatory or preferential. The legislative history demonstrates that Congress
considered but rejected various proposals to grant the Commission broad authority to
regulate the transmission services of non-jurisdictional entities on a par with the
regulation of public utilities. Section 211A does not authorize the Commission to require
unregulated utilities to adopt the pro forma tariff.

4. The Legislative History Cited by Complainants Does Not Challenge
This Conclusion

The meager legislative history Complainants cite does not challenge the above
conclusion. Complainants cite part of a sentence from the Senate report on the bill,

(1313

which states that section 211 authorized the Commission “‘to require unregulated
transmitting utilities to provide open access to their transmission systems.””*** The rest
of the sentence, which Complainants omitted, reads that the Commission may require
transmitting utilities to provide open access to their transmission systems “at rates that
are comparable to those that the unregulated transmitting utility charges itself and on
terms and conditions that are comparable to those the utility charges itself [and] that are

not unduly discriminatory or preferential.”**

234 Complaint at 19 n.43 (quoting S. Rep. No. 109-78, at 49 (2005)).
235
Id.
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This language merely repeats section 211A. Complainants would have the
mention of the phrase “open access” in a committee report (the phrase does not appear in
section 211A itself) perform the herculean task of restoring the authority that Congress
removed from the legislation. In any case, Complainants simply assume that by “open
access” the committee must have meant “the pro forma tariff.” Nothing in the sentence
suggests as much. Instead, when the sentence is read in its entirety, it suggests that by
“open access” the committee meant that all customers would have comparable access to
transmission service. The multiple versions of the legislation Congress considered and
rejected shows that Congress knew how to authorize the Commission to mandate the pro
forma tariff had Congress wanted to.

Complainants next quote a statement of Senator Kyl to the effect that the energy
bill expands jurisdiction over entities previously unregulated by the Commission and
addresses the Commission’s efforts to provide open access over all transmission facilities
in the United States.”® Again Complainants vest this phrase with unwarranted
significance; moreover, oral testimony of individual Congressmen “unless very precisely
directed to the intended meaning of particular words in a statute, can seldom be expected
to be as precise as the enacted language itself.”*’ And while Complainants have Senator
Kyl saying that the bill “strikes the right balance,” again they omit what immediately
follows: “It requires FERC to ensure that transmission owners . . . deliver power at terms
that are not discriminatory or preferential. However, this provision is limited and does

not give FERC the ability to begin regulating the rate-setting activities of these

36 Complaint at 19 n.43.
27 Regan v. Wald, 468 U.S. 222, 237 (1984).
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organizations. FERC-lite does not confer further authority over public power
systems.”23 8

Thus, Senator Kyl also simply repeated the statutory language and did not assert
that the bill authorized FERC to fix the terms and conditions of transmission service. His
only statement regarding the substantive authority the bill conveyed was one of
limitation: FERC cannot set the rates of unregulated transmitting utilities.

Complainants next quote a written answer provided by Cynthia A. Marlette, the
Commission’s then-General Counsel, to questions on the bill posed by the House
Subcommittee on Energy and Air Quality regarding the provision on unregulated utilities.
However, the individual opinions of witnesses at hearings “‘are of dubious value in

2% Moreover, once more Complainants truncate the

interpretation of legislation.
quotation. They reproduce Ms. Marlette’s response that these provisions “‘would
provide helpful authority to ensure that non-public utilities provide non-discriminatory
access to their transmission systems similar to the requirements currently imposed on
public utilities,””**" but they omit the immediately following sentence, in which Ms.
Marlette wrote that “[t]he provisions on rates, terms and conditions are adequate to
ensure that customers receive service comparable to the service the utilities provide
themselves” — not to the service public utilities provide.**!

Complainants also omit the questions the committee posed, which asked generally

for the Commission’s position on the open access provisions of the bill and asked

% 151 Cong. Rec. S7465 (daily ed. June 28, 2005) (statement of Sen. Kyl).
% March v. U.S., 506 F.2d 1306, 1314 n.30 (DC Cir. 1974) (quoting Potomac Passengers Ass’n V.
Chesapeake & Ohio Ry. Co., 475 F.2d 325, 336 (DC Cir. 1973)).
9 The Energy Policy Act of 2005: Hearing Before the Subcomm. on Energy and Air Quality, H.R. Ser. No.
109-1, 226 (2005).
241 |d
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specifically “[h]ow, if at all, may this language be changed to ensure open access over

9242 — comparable rates, not rates

interstate transmission facilities at comparable rates
that meet the test applicable to public utilities.

Even the minimal part of Ms. Marlette’s answer that Complainants quote is not as
definitive as Complainants would have it. Instead of claiming that the bill would
authorize FERC to fix rates (or terms and conditions), she answered that it would be
“helpful” to ensure non-discriminatory access — a reference to a result rather than to
authority, and one that has largely obtained with respect to non-jurisdictional utilities
since the Commission adopted the pro forma tariff, even without Commission authority
to fix the terms and conditions of their tariffs.**’

A final point regarding Ms. Marlette’s answer: in response to the committee’s
question regarding how the language might be changed, Ms. Marlette said that “[t]he
Commission could be given the authority to modify the rates where necessary, to prevent
any delay in the establishment of rates in compliance with this section.”*** Congress
rejected Ms. Marlette’s suggestion and left the language unchanged. It declined to
expand the Commission’s authority.

Finally, Complainants quote a recommendation by the General Accounting Office
(GAO) (now known as the Government Accountability Office) that Congress expand the

Commission’s jurisdiction to authorize it to require unregulated transmitting utilities to

provide open access (apparently using the term in the broader sense of pro forma terms

242 Id

243 Id
244 Id
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245 But as the

and conditions), implying that Congress adopted the recommendation.
GAO also noted, “there have been several legislative proposals in the 107" Congress to
address FERC’s limited jurisdiction, though none has been enacted.”**® Exactly. The
proposals introduced in the 107" Congress — when the GAO report was issued — would
have authorized the Commission to order unregulated utilities to adopt the pro forma
tariff. They were not enacted. A much weaker proposal was enacted during the 109™

Congress. The GAO recommendation was rejected.

XIIl. THE COMMISSION SHOULD NOT ISSUE A SECTION 211A ORDER
A Environmental Redispatch Does Not Affect Transmission Service

Section 211A authorizes the Commission to require an unregulated transmitting
utility to:

provide transmission services . . . on terms and conditions (not relating to

rates) that are comparable to those under which the unregulated

transmitting utility provides itself and that are not unduly discriminatory

or preferential.**’
The Commission’s authority under section 211A does not apply to Environmental
Redispatch. Complainants incorrectly characterize Environmental Redispatch as a
transmission action where Bonneville takes a Transmission Customer’s transmission

. . 24 . . ..
rights for its own use.*® But Bonneville does not curtail a Transmission Customer’s

transmission schedules under Environmental Redispatch. Bonneville’s actions are

25 Complaint at 19 n.43.
6 U.S. Gen. Accounting Office, GAO-03-271, Lessons Learned from Electricity Restructuring: Transition
to Competitive Markets Underway, but Full Benefits Will Take Time and Effort to Achieve 48 (2002).
716 U.S.C. §824j (emphasis added).
% Complaint at 38. The LGIA is clear that interconnection service is separate and distinct from
transmission service. Article 4.4 of the LGIA provides:
No Transmission Delivery Service. The execution of this LGIA does not constitute a
request for, nor the provision of, any transmission delivery service under Transmission
Provider’s Tariff, and does not convey any right to deliver electricity to any specific customer
or Point of Delivery.
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similar to a Transmission Provider’s assuring delivery of a schedule by providing its own
power when a customer’s generator is not performing as expected.

B. Environmental Redispatch Does Not Violate Comparability and Is Not
Unduly Discriminatory

Complainants argue that Environmental Redispatch is not comparable to the
service Bonneville provides itself and is unduly discriminatory. Although Complainants
regularly conflate these two issues, it is important to recognize the distinctions. The
Commission’s test for comparability is “whether the transmission owner treats affiliated

»2% Thus, comparability involves an

and non-affiliated generators on a comparable basis.
examination of how a utility treats others compared to how it treats itself. On the other
hand, a policy is unduly discriminatory if there is “a difference in rates or services among
similarly situated customers that is not justified by some legitimate factor.”** Thus,
undue discrimination involves differences in treatment between customers.
Complainants’ scattered arguments reduce to two points: First, Bonneville is not
providing comparable service (or is discriminating) because it is allegedly using
Complainants’ transmission for itself. Second, Bonneville is discriminating because,
although the Policies apply to all customers, they have a greater impact on wind
generators. Bonneville’s actions satisfy the standard for comparability and are not

unduly discriminatory or preferential

1. Bonneville Is Providing Comparable Service

As explained above, section XIII.A, Bonneville is not taking Complainants’

transmission for its own use. The hydro power that Bonneville substitutes for wind

24 Bonneville Power Admin. v. Puget Sound Energy, 125 FERC § 61,273, P 13 (2008).
20 E| Paso Natural Gas Co., 104 FERC 61,045, P 115 (2003).
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generation when Bonneville invokes Environmental Redispatch serves Complainants’
loads (and other non-Federal loads). It does not serve Federal loads. Bonneville’s
affiliate (its power business) does not make any additional sales because of
Environmental Redispatch. The Policies are intended to assure that Bonneville fulfills its
environmental and reliability responsibilities.

Replacement of non-Federal generation with Federal hydro power under
Environmental Redispatch is not the result of favoritism. Before implementing
Environmental Redispatch this year, Bonneville reduced generation of the Columbia
Generating Station nuclear plant to the lowest level possible without risking the plant’s
ability to return to full power — the same actions Bonneville takes with respect to non-

Federal thermal plants.*’

In addition, Bonneville is itself a significant purchaser of wind
power and is affected to the same extent as other purchasers of wind generation.

The fact that Complainants may lose some of their PTCs and RECs does not make
Bonneville’s policy non-comparable. The Commission has held that the economic
effects of a term and condition of transmission service are not relevant to comparability,
as long as the term and condition is applied equally to affiliated and non-aftiliated
generators. As explained below, the Commission applied this policy in a Bonneville case
concerning reactive power.

The Commission’s policy with respect to reactive power is that a transmission

provider must compensate non-affiliates for reactive power inside the deadband if it

compensates its own or affiliated generators. In BPA v. Puget Sound Energy, 232

1 ROD at 10.
2125 FERC 9 61,273 (2008).
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Bonneville ceased compensating all generators, affiliated and non-affiliated, for reactive
power inside the deadband. Several non-affiliated generators argued that Bonneville had
to continue compensating them, even though it had ceased compensating its affiliate,
because Bonneville’s affiliate would be able to recover the same revenue through power
sales rates while the unaffiliated generators would likely be unable to do so. The
Commission denied their claim, holding that this difference did not create a
comparability issue because “there was no difference in treatment between affiliated and
non-affiliated generators. . . . [T]he relevant inquiry for purposes of the Commission’s
comparability policy is whether the transmission owner treats affiliated and non-affiliated

generators on a comparable basis.”*>

Differences in impact because of the groups’
different economic circumstances did not matter.

2. Environmental Redispatch Is Not Unduly Discriminatory
The Commission has found undue discrimination when there is “a difference in
rates or services among similarly situated customers that is not justified by some

legitimate factor.”***

Because Environmental Redispatch applies equally to all of
Bonneville’s customers, there is no undue discrimination against Complainants. If
anything, because Bonneville displaces wind generators only after it displaces all thermal
generators, the Environmental Redispatch Policy treats wind more favorably than thermal
generation.

Complainants argue, however, that the Policies discriminate against them because

thermal generators have an economic incentive to take free Federal power but wind

23 1d. at P 13.
2 El Paso Natural Gas Co., 104 FERC 61,045, P 115 (2003).
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255
generators do not.

Thus, they concede that Bonneville provides the same service to all
customers, but argue that Bonneville is unduly discriminating because of the differences
in impact. In a case with significant similarities to the current situation the Commission
rejected differences in impact as being discriminatory. In “Complex” Consolidated
Edison Co. of New York, Inc. v. FERC (“Complex Con. Ed.”), *® the Tennessee Gas
Pipeline Company required all customers to take uniform hourly quantities of gas “as
nearly as practicable.” Because of the gas transportation system’s operational design,
Tennessee had to place flow control meters on some customers’ systems but not on
others’ systems. The customers without flow control devices could take more gas in a
given hour than those with the devices. Tennessee applied the same rate to all customers.

Con Ed (which had a flow control device on its system) argued that, if it had the
same hourly flexibility as other customers, it could have contracted for 31% less gas at an
annual savings of $4 million. Con Ed argued that it should receive the same hourly
flexibility as other customers and, if that was not feasible, a lower rate. >’

The Commission concluded that Tennessee’s policy and rate were not unduly
discriminatory, and the court affirmed. The Commission found that the difference in
hourly flexibility “was the result of operational constraints rather than preferential
treatment” and that Tennessee “permitted all customers subject to the tariff to vary their
hourly takes if operationally feasible, and . . . applied the same operational standard to all

of its customers.”**® The Commission added that if “consistent application of the

operational standard resulted in differing degrees of hourly flexibility for [different]

35 Complaint at 42 & 37 n.103.
236 «“Complex” Consol. Edison of N.Y. v. FERC, 165 F.3d 992 (D.C. Cir. 1999).
271d. at 1010.
28 1d. at 1011.
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29 Finally, the

customers . . . it was due to the physical design of the system.
Commission noted that if Con Ed could take gas off the system in excess of the uniform
hourly requirement, “Con Ed could potentially deplete the availability of service in the
area, adversely affecting other Tennessee customers.”**

Thus, the Commission found that a policy that was applied uniformly was not
unduly discriminatory because it had different impacts on different customers’ systems.
Moreover, the Commission recognized the paramount responsibility of a utility to meet
its operational responsibilities and assure reliable service to its customers. Like
Tennessee’s policy, Bonneville’s policy is based on the physical nature of its system and
on operational constraints rather than preferential treatment. As Bonneville has done
here, the Commission, and the court, took into account operational realities in assessing
the alleged discriminatory effect of a policy.

Complainants’ argument here goes even further than Con Ed’s. In “Complex Con
Ed,” the utility itself placed the flow meters on some customers’ systems but not on
others’. Here, Complainants argue that Bonneville is responsible for state and Federal
incentives that Bonneville had nothing to do with.

If anything, the effects of Bonneville’s policy are more charitable to wind
generators than the curtailment regime in the open access tariff. The Commission
requires pro rata curtailments under the OATT, regardless of the generation type and the

differing economic impacts of the curtailments. Thus, under the OATT wind generators

are subject to the same transmission curtailments as all other transmission customers even

259 Id
201d. at 1013.
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though the economic impact will be greater on them. Indeed, customers will all differ in
their economic situation. Complainants argue that Bonneville is discriminating not
because it is treating customers differently but because it is treating all alike. It would be
impossible for a transmission provider to operate if it had to account for all of the
differences in customers’ systems and try to assure not that its policies were uniformly
applied but that they had uniform effects.

Complainants do make one other claim of undue discrimination, alleging that the
Policies favor Bonneville’s preference customers.”®' This argument begs the question: it
assumes that the cost of the lost PTCs and RECs is appropriately borne by these
customers. Bonneville addressed this issue in Section VIILA.

C. Issuance of a 211A Order Would Interfere with Bonneville’s Implementation
of Applicable Federal Law

The legislative history of section 211A clearly indicates that Congress intended
for the Commission to avoid conflicts with Bonneville’s statutory obligations:

The limited authority provided FERC to ensure access at comparable rates
and terms that are not unduly discriminatory neither alters nor affects the
specific prescriptions applicable to the Bonneville Power Administration,
nor precludes the Bonneville Power Administration from establishing
prices, terms, and conditions in accordance with its enabling statutes.
Those statutes, and their implementation by the Bonneville Power
Administration, are unaffected.**

The Commission has a responsibility not to hinder Bonneville’s implementation of its
organic statutes and applicable environmental laws such as the Clean Water Act and the

Endangered Species Act. The Bonneville Administrator has determined that the Policies

261 Complaint at 45.

%62'S. Rep. No. 108-43, 164-65 (2003). This quote is taken from the 108™ Congress. While the 109"
Congress passed the Energy Policy Act of 2005 (including section 211A), the text of what became section
211A did not change in any material respect from the 108™ Congress to the 109™ Congress.
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are necessary to balance the multiple statutory responsibilities imposed on him, and the
Commission should provide substantial deference to the Administrator’s determination.

D. Issuance of a Section 211A Order Is Not in the Public Interest

Complainants have not shown that it is in the “public interest” for the
Commission to grant their first requested remedy, an order requiring Bonneville to revise
its Environmental Redispatch practices.

If the Commission provides the Complainants’ requested relief, it could cause
excess spill of water from Federal reservoirs. Bonneville is not in full control of its other
options to avoid spill limitations in high water — low load situations. Try as it might, it
cannot guarantee that sufficient additional load or storage capability will be available.
Bonneville cannot guarantee that negotiations over negative pricing would persuade
sufficient numbers of generators or buyers to take additional amounts of Federal
hydroelectric power. Bonneville invokes Environmental Redispatch only when other
reasonable options have been exhausted. The only tool over which Bonneville has full
control is its Environmental Redispatch tool. Elimination of Environmental Redispatch
would open the door to possible violations of the TDG restrictions in the Federal court
order.

Finally, the Commission should not grant Complainants’ requested relief if it
would unreasonably impair the continued reliability of electric systems affected by the
order.”” Environmental Redispatch is necessary to balance the loads and resources on

Bonneville’s transmission system during high water/low load situations when other

63 See 16 U.S.C. §824j-1(e).
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264 Without Environmental

available alternatives do not alleviate the imbalance.
Redispatch, Bonneville may have to either (1) abdicate its environmental or statutory
responsibilities, or (2) potentially allow over-generation to upset its load/resource
balance, which would seriously compromise reliability. The Commission should not
force Bonneville to choose between its responsibilities under environmental law and its

own statutes, and reliability.

XIV. THE COMMISSION MAY NOT ISSUE A SECTION 210 ORDER

Complainants request that the Commission direct Bonneville to abandon its
interim Environmental Redispatch Policy in order to provide Complainants with
“effective and nondiscriminatory interconnection service” under FPA sections 210 and
212.%% As explained below, Complainants’ interpretation of these statutes conflicts with
both the plain language and Commission decisions in previous cases. The Commission
lacks the authority under sections 210 and 212 to grant the relief Complainants request,
and its previous orders reflect the limits of the Commission’s authority. Even if the
Commission agrees with Complainants’ interpretation, however, it should deny
Complainants’ requests for relief.

2
95266 the

FPA section 210(a)(1) states that, upon application by an “electric utility,
Commission may issue an order requiring:

(A) the physical connection of . . . the transmission facilities of any electric utility,
with the facilities of such applicant,

**ROD at 14.

265 Complaint at 32, 57.

266 Although FPA section 210 provides for applications by persons other than an “electric utility,” the
Complaint does not allege that any Complainant meets the definition of any entity other than an “electric
utility” under the statute. Complaint at 57.
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(B) such action as may be necessary to make effective any physical connection

described in subparagraph (A), which physical connection is ineffective for any

reason, such as inadequate size, poor maintenance, or physical unreliability, "’
Despite the emphasis on “physical connection” of facilities under these subsections,
Complainants urge the Commission to rely on its section 210 authority to assert
jurisdiction over the terms and conditions of existing Bonneville interconnection
agreements. Complainants’ interpretation is at odds with the plain language of section

210 and the Commission’s interpretation of the section.

A. The Plain Language of Subsections 210(a)(1)(A) and (B) Restricts the
Commission’s Authority to Ordering Physical Interconnections

The plain meaning of subsections 210(a)(1)(A) and (B) unambiguously conveys
Congress’s intent to authorize FERC to order the actual physical interconnection of
facilities, and the Commission need not look any further than the statute under these
circumstances.”® “Physical” means something “material,” “connect” means to “join,
fasten, or link together,” and “facilities” means something “built . . . to perform some

»2% n other words, the plain language authorizes the Commission to

particular function.
order linking of items built to perform the function of creating an interconnection and to

take other actions necessary to make that link effective. This language does not authorize

the Commission to exercise ongoing jurisdiction over terms of service of utilities’

6716 U.S.C. § 824i(a)(1). Complainants request relief under FPA section 210(a)(1) and do not allege that
any other provisions of the section apply. FPA section 210(b) requires the Commission to issue notice of
the application, provide an opportunity for a hearing, and make the determinations in subsection (c), which
requires specific findings in order to grant a request under section 210(a). 16 U.S.C. § 824i(b).

26816 U.S.C. § 824i(a)(1).

269 \Webster’s Third New Int’l Dictionary (unabridged) 1706, 480-81, 813 (1976). “Connection” means the
“state of being connected or linked.” 1d. at 481.
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interconnection agreements. If Congress’s intent is clear on the face of the statute, the
Commission must give it effect.*”

Complainants ground their argument in section 210(a)(1)(B), which authorizes the
Commission to issue orders to “make effective [a] physical interconnection.”””" The
examples in the statute of such orders all relate to physical interconnections: they refer to
a “physical connection” that is inadequate because of inadequate size, poor maintenance,
or physical unreliability. This section does not contemplate broader relief regarding

terms and conditions of an interconnection.

B. The Commission Has Limited Its Application of Subsections 210(a)(1)(A)
and (B) to Ordering and Making Effective Physical Interconnections

Complainants’ arguments also ignore a substantial body of Commission decisions
limiting the application of subsections 210(a)(1)(A) and (B) to physical interconnections.
The Commission has explicitly concluded that “Section 210 of the FPA refers to the

"2 and it has denied multiple section

Commission ordering a physical interconnection,
210 applications that it found were effectively challenging agreements or terms and

conditions of service rather than seeking physical interconnection.””? In a 2004 order

denying a section 210 application that challenged the terms of an existing agreement

270 Chevron v. Natural Res. Def. Council, 467 U.S. 837, 842-43 (1984) (“If the intent of Congress is clear,
that is the end of the matter; for the court, as well as the agency, must give effect to the unambiguously
expressed intent of Congress.”) The legislative history of section 210 confirms the intent that Congress
conveyed unambiguously in section 210. The legislative record includes discussions of ordering the
“physical interconnection of transmission facilities” and reflects the emphasis on promoting efficient use of
resources through authorizing the Commission to order interconnection of “facilities” that might not
otherwise be interconnected. 123 Cong. Rec. 31,194 (1977); 123 Cong. Rec. 32,397-32,398 (1977); 124
Cong. Rec. 34,770 (1978). Bonneville found no legislative history indicating that Congress intended to
establish broad authority for the Commission to oversee or regulate terms and conditions of existing
interconnections. In fact, the record indicates that Congress developed a “narrow provision on
interconnection” that the Commission could apply only upon request and that would not extend
Commission regulation over other actions of non-jurisdictional entities. 123 Cong. Rec. 32,397 (1977).
21! Complaint at 57.
272N, Hartland, LLC, 105 FERC 61,192, P 21 (2003).
13 |d.; Mirant Las Vegas, LLC, 109 FERC 61,045, P 21 (2004).
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related to the interconnection facilities, the Commission explicitly noted that its “section

274 Bonneville has

210 orders have all involved the physical interconnection of facilities.
found no Commission order that applies section 210 in a different manner or suggests
that applying the statute as Complainants request would be appropriate or consistent with
Congress’s intent.

Complainants effectively request that the Commission modify Complainants’
existing interconnection agreements. Section 210, however, does not provide the
Commission authority to order modification of Bonneville’s existing interconnection

agreements.

C. Complainants Have Not Satisfied the Other Elements of Section 210

Even if the Commission concludes that section 210 provides it with authority over
the terms of existing interconnection agreements to address issues not related to physical
interconnections, it should deny the Complaint. While Complainants address whether a
section 210 order is in the public interest, they wholly fail to address the other
requirements of section 210(c).

Section 210(c) provides as follows:

No order may be issued by the Commission under subsection (a) of this section

unless the Commission determines that such order—

(1) is in the public interest,

(2) would—
(A) encourage overall conservation of energy or capital,

™ Mirant Las Vegas, LLC, 109 FERC q 61,045, at 61,207 n.12 (2004) (emphasis added) (citing City of
Corona, Cal. v. So. Cal. Edison Co., 101 FERC 9 61,240 (2002) (order directing physical interconnection);
Kiowa Power Partners, et al., 99 FERC 4 61,251, P 1 (2002) (same); Sierra Pac. Power Co., 89 FERC
61,234 at 61,691-93 (1999) (same); Ill. Mun. Electric Agency v. Ill. Power Co., 86 FERC q 61,045, 61,174,
61,177 (1999) (same); Laguna Irrigation Dist., 84 FERC q 61,226, 62,086-89 (1998), reh’g dismissed, 85
FERC 61,220 (1999) final order sub nom, Pac. Gas and Electric Co., 88 FERC q 61,164 (same), order on
reh'g, 91 FERC 4 61,340 (2000), order denying rehearing and granting and denying clarification, 95 FERC
161,305 (2001) (Laguna) (same). See also Pac. Gas and Electric Co. and Fresno Irrigation Dist., 88
FERC § 61,231, 61,761-63 (1999) (same)).
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(B) optimize the efficiency of use of facilities and resources, or

(C) improve the reliability of any electric utility system or Federal power

marketing agency to which the order applies, and
(3) meets the requirements of section 824k of this title.

275
The requirements of paragraphs 1, 2, and 3 all must be satisfied if the Commission is to
issue an order under subsection (a). For the reasons next indicated, none of the standards

would be met in this case.

1. Granting the Requested Relief Would Be Contrary to the Public
Interest

Complainants maintain that granting the requested relief satisfies the “public
interest” standard in section 210, because the Commission has found that “availability of
transmission and interconnection service, ‘as a general matter, enhances competition in
power markets by increasing power supply options of buyers and power sales options of
sellers and leads to lower costs to consumers.””*’® But the issue in this proceeding is not
the availability of interconnection service; Complainants already have such service.
Therefore, upholding the Complaint will not increase the availability of interconnection
service. The Commission’s findings in the cases cited by Complainants are not relevant
to this proceeding. These cases found a public interest in the additional options and
lower costs when more generators interconnect. But granting the Complainants’
requested relief will not create additional interconnections. Complainants are already
interconnected.

Moreover, the Complainants’ argument that Environmental Redispatch increases

wholesale power prices fails to recognize that the focus of the Commission’s findings is

516 U.S.C. §824j-1.
276 Complaint at 58 (quoting Ill. Mun. Electric Agency v. lll. Power Co., 86 FERC ¥ 61,045 (1999)).
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reducing costs for end-use consumers, not for generators.”’’ Complainants have not
demonstrated or even argued that Bonneville’s Environmental Redispatch and Negative
Pricing Policies will increase costs to consumers. The Environmental Redispatch
protocols are temporary measures applied for limited time periods primarily during light
load hours, and Bonneville provides replacement hydro power at no cost.

Complainants also fail to mention that the Commission has articulated a more
specific standard to assess the public interest for section 210 requests: “as long as the
interconnecting utility is fully and fairly compensated for the costs it incurs in connection
with the requested interconnection, and there is no unreasonable impairment of
reliability, requiring the interconnecting utility to establish a physical interconnection is

in the public interest.”*’®

In the context of the interim Environmental Redispatch Policy,
Bonneville would not be fully and fairly compensated if the Commission granted
Complainants’ requested relief and Bonneville were required to pay negative prices to
meet its environmental responsibilities.

Furthermore, one of the primary purposes of implementing Environmental
Redispatch is to preserve reliability, and an order directing Bonneville to abandon the
assurance it provides threatens reliability or compliance with environmental
requirements. Granting complainants’ requested relief is contrary to the Commission’s
own public interest standards under these circumstances.

Finally, Bonneville’s Environmental Redispatch Policies were adopted only on an

interim basis and carefully calculated to allow Bonneville to comply with its

277 111. Mun. Electric Agency, 86 FERC at 61,176.
278 East Kentucky Power Coop., Inc., 86 FERC 9 61,045, at 61,176 (1999).
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environmental and other statutory authorities.””” Until such time as better alternatives are
developed, the Policies ensure that Bonneville can continue to interconnect renewable
resources.”*® The public interest in compliance with these standards and law outweighs
the inaccurate claim that the interim Environmental Redispatch policy is anti-competitive
and the unsupported allegations that the policy increases wholesale power prices to the
detriment of end use consumers.

2. Granting the Requested Relief Would Discourage Conservation of
Energy and Capital and Efficient Use of Facilities and Resources

Complainants cite an order finding that physical interconnection of a wind

281 The Commission’s

generator would encourage conservation and enhance efficiency.
findings in the context of physical connection of generators are inapplicable to the novel
relief that Complainants request in this proceeding. Granting Complainants’ requests will
not result in new interconnections, and it will not encourage efficient use of capital or
existing resources. It will result in Bonneville paying potentially unlimited negative
prices to meet its environmental responsibilities. Bonneville believes this is an inefficient
outcome that Congress prohibited under section 210.

As to (B), the order sought would de-optimize the efficiency of use of facilities
and resources, since it would incent thermal generation to hold out for the payment of
negative prices in the face of Bonneville’s critical need to meet its environmental
responsibilities,. Further, as to (C), Bonneville has established that its policy is necessary

to meet reliability standards. Complainants’ request for relief is in no way calculated to

improve reliability.

* ROD at 29.
280 gee supra section 1.
21 Complaint at 59.
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3. Granting the Requested Relief Would Be Inconsistent with the
Requirements of Section 212

Section 210(c)(3) requires that the order meet “the requirements of section 824k
of this title.”**? Section 824k(i)(1)(B)(i) requires that “the provisions of otherwise
applicable Federal laws shall continue in full force and effect and shall continue to be
applicable to the [Bonneville] system; . . 233 As demonstrated in depth earlier,
Bonneville’s Policies are fully grounded in, and warranted by, the otherwise applicable
Federal laws. As noted above, the Commission should give substantial deference to the
Administrator’s decisions.

XV. ENVIRONMENTAL REDISPATCH IS AUTHORIZED BY THE LARGE
GENERATOR INTERCONNECTION AGREEMENTS

As demonstrated above, the Commission has no authority to adjudicate disputes
over the transmission contracts of non-jurisdictional transmission providers.
Nevertheless, Bonneville here provides a description of its views on various provisions of
the LGIA to help the Commission to more fully understand Bonneville’s decision to
implement Environmental Redispatch. The Bonneville Administrator is not acting in
derogation of his contractual obligations. To the contrary, throughout the 87 page ROD
he issued after taking comment on Bonneville’s proposed policy, the Administrator
analyzed his statutory responsibilities and contractual rights and obligations, and
proceeded with a view to ensuring he honored both.

Multiple provisions of the LGIA give Bonneville the contractual authority to
implement Environmental Redispatch. First, Article 9.7.2 gives Bonneville the right to

interrupt or reduce an Interconnection Customer’s deliveries of electricity in order to

%216 U.S.C. § 824i(c)(3).
216 U.S.C. § 824k(i)(1)(B)(i).
113
ANSWER OF THE
BONNEVILLE POWER ADMINISTRATION


http://www.law.cornell.edu/uscode/html/uscode16/usc_sec_16_00000824---k000-.html�

maintain system reliability. Second, even if this is not a reliability issue, Article 4.3 gives
Bonneville the right to interrupt or reduce deliveries of electricity in order to comply with
its environmental and statutory responsibilities. Third, Article 16.1.2 excuses any breach
of the LGIA caused by Environmental Redispatch because Bonneville’s statutory and
environmental responsibilities are beyond its control. All of these provisions of the
LGIA give Bonneville the authority to implement Environmental Redispatch. To remove
any doubt, Bonneville unilaterally amended Appendix C of the LGIA of all
Interconnection Customers to clarify its authority. The Commission’s orders clarify that
Bonneville has the authority to unilaterally amend Appendix C of the LGIA to include
operational requirements.

A. Article 9.7.2 of the LGIA Authorizes Bonneville to Interrupt or Reduce
Deliveries of Electricity to Maintain System Reliability

Article 9.7.2 of the LGIA gives Bonneville the authority to interrupt or reduce
deliveries of electricity from generating facilities in order to maintain system reliability.
Article 9.7.2 provides:

9.7.2 Interruption of Service. If required by Good Utility Practice to

do so, Transmission Provider may require Interconnection Customer to

interrupt or reduce deliveries of electricity if such delivery of electricity

could adversely affect Transmission Provider’s ability to perform such
activities as are necessary to safely and reliably operate and maintain the

Transmission System.

As explained in section VI, Bonneville must generate electricity at FCRPS projects in
order to minimize spill in accordance with Bonneville’s environmental responsibilities.***

Bonneville, however, will not pay negative prices to dispose of the energy, as to do so

would burden environmental compliance program costs, which are already substantial,

%4 supra section VI.
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and threaten Bonneville’s statutory obligations to recover its costs, keep rates low
consistent with sound business principles, and to repay its Treasury debt. As a result,
Bonneville must displace non-Federal generation in its Balancing Authority Area to
maintain balance between resources and loads. Because Environmental Redispatch is
required to maintain system reliability under these circumstances, Article 9.7.2
specifically authorizes Bonneville to interrupt or reduce deliveries of electricity from
Complainants’ generating facilities.

Article 9.7.2 lists other requirements that Bonneville must comply with in order to
interrupt or reduce deliveries of electricity. Bonneville has complied with all of them.

First, Article 9.7.2.1 provides that “[t]he interruption or reduction shall continue
only for so long as reasonably necessary under Good Ultility Practice.” Bonneville limits
generation under Environmental Redispatch only when necessary to avoid spill and
alleviate excess generation in Bonneville’s Balancing Authority Area.”®

Second, Article 9.7.2.2 requires that the “interruption or reduction shall be made
on an equitable, non-discriminatory basis with respect to all generating facilities directly
connected to the Transmission System.” Bonneville understands that Environmental
Redispatch has economic consequences for Complainants that do not exist with thermal
generators. Therefore, Bonneville first limits generation from thermal generators.
However, most thermal generators will already be offline before Bonneville implements
Environmental Redispatch because they have accepted Bonneville’s offers of low or no
cost federal hydro power. Bonneville then redispatches Complainants’ facilities and

other wind generators (and any remaining thermal generators that do not have to run for

285 Id
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reliability reasons) on a pro rata basis. Redispatching wind resources as a last resort is
equitable, and redispatching all wind generators pro rata is non-discriminatory.**

Third, Article 9.7.2.3 requires that the interruption or reduction be made with
advance notice, or that Bonneville notify the Interconnection Customer by telephone as
soon as practicable afterwards. Bonneville has given Complainants ample advance notice

of Environmental Redispatch.zg7

B. Article 4.3 of the LGIA Authorizes Bonneville to Implement Environmental
Redispatch

Under Article 4.3 of the LGIA, displacement of a customer’s energy with FCRPS
energy to assure Bonneville meets its environmental responsibilities is not a breach of the
LGIA. Article 4.3 of the LGIA provides:

4.3  Performance Standards. Each Party shall perform all of its

obligations under this LGIA in accordance with Applicable Laws and

Regulations, Applicable Reliability Standards, and Good Utility Practice,

and to the extent a Party is required or prevented or limited in taking any

action by such regulations and standards, such Party shall not be deemed

to be in Breach of this LGIA for its compliance therewith.

(Emphasis added.) “Applicable Laws and Regulations” is defined as “all duly
promulgated applicable federal, state and local laws, regulations, rules . . . or judicial and
administrative orders, permits and other duly authorized actions of any Governmental
Authority.”**® Bonneville implements Environmental Redispatch to meet its

environmental and reliability responsibilities under the ESA, the CWA, the NWPA, and

the U.S. District Court order in the BiOp litigation.

% preventing Undue Discrimination and Preference in Transmission Service, Order No. 890, 118 FERC q
61,119, P 1138 (2007).
27 Attachment E, Lynam Affidavit at P 3-6; Attachment F, Nulph Affidavit at P 3-11 and Exhibit
(Environmental Redispatch Business Practices).
% LGIA, Article L.
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Complainants argue that Article 4.3 does not authorize Environmental Redispatch
because Bonneville is not required by a regulation or standard to implement it.
Complainants cite several actions that Bonneville could take to avoid Environmental
Redispatch, and also argue that economics, and not Bonneville’s environmental,
statutory, and reliability obligations, are behind Bonneville’s decision to implement its
policy.®

First, as explained in the ROD and affidavits, Bonneville has taken all actions
available to avoid Environmental Redispatch. Second, as explained previously, the
payment of negative prices would put at risk Bonneville’s fulfillment of its statutory
obligations to recover its costs, keep rates low consistent with sound business principles,
and to ensure repayment of the Federal Treasury. Because the payment of negative
prices is not a reasonable option, Bonneville is required to implement Environmental
Redispatch in order to operate the FCRPS consistent with its environmental
responsibilities and system reliability.

Complainants focus on the term “required,” when Article 4.3 excuses breaches if
a party is “prevented or limited” in taking an action. Although “prevented” may add little
to “required,” “limited” means something less, and is not as absolute as “required” or

59290

“prevented.” The dictionary definition of “limited” is “to confine within limits. In

59291

turn, “limit” is defined as “something that bounds, constrains, or confines. During

conditions of high stream flows and low loads, Bonneville is, at the least, “limited” in its

2% Complaint at 47.
2% Webster’s Third New Int’l Dictionary at 1312 (1976).
291

Id.
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ability to allow Complainants to generate, for if Bonneville allowed unlimited generation
it would either compromise reliability or violate its environmental obligations.

C. Environmental Redispatch Constitutes a Force Majeure Under Article 16 of
the LGIA

Complainants also argue that Environmental Redispatch does not constitute a
Force Majeure under Article 16 of the LGIA. “Force Majeure” is defined under Article 1
of the LGIA as “any order, regulation or restriction imposed by governmental, military or
lawfully established civilian authorities, or any other cause beyond a Party’s control.”
This includes environmental law and requirements, as ordered by the U.S. District Court.
Complainants argue that Environmental Redispatch is based on an “economic hardship”
and, pursuant to section 16.1.1 of the LGIA, does not qualify as a Force Majeure event.**?
The Force Majeure event, however, is the existence of high water, low loads, continuing
non-Federal generation, and the need to comply with the U.S. District Court’s order.
These phenomena are what require Bonneville to generate more hydro power and non-
Federal generation to back down. Bonneville’s policy not to pay negative prices to
induce non-Federal generation to reduce generation is grounded in the limits of
Bonneville’s statutory authority, and its Environmental Redispatch policy is necessary to
meet environmental responsibilities and preserve reliability. It is not simply an economic
decision, as Complainants try to characterize it. Under these circumstances, the events
necessitating Environmental Redispatch constitute a Force Majeure.

Here, a court order has been imposed. Further, Bonneville has fully complied

with the provisions for declaring a Force Majeure set forth in Article 16.1.2. Bonneville

92 Section 16.1.1 states that “economic hardship is not considered a Force Majeure event.”
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has given all Interconnection Customers, including Complainants, written notice that
Bonneville is declaring a Force Majeure, with full particulars, and the timeframe when
the Force Majeure is reasonably expected to end.

D. Bonneville Has the Unilateral Right Under Article 9.3 to Amend Appendix C
of the LGIA to Include Operational Requirements

Article 9.3 of the LGIA states:
Transmission Provider shall cause the Transmission System and
Transmission Provider's Interconnection Facilities to be operated,
maintained and controlled in a safe and reliable manner and in accordance
with this LGIA. Transmission Provider may provide operating instructions
to Interconnection Customer consistent with this LGIA and Transmission
Provider's operating protocols and procedures as they may change from
time to time. Transmission Provider will consider changes to its operating
protocols and procedures proposed by Interconnection Customer.
Complainants argue that Bonneville does not have the right to unilaterally amend
Appendix C under any circumstances. Not only is Complainants’ position based on a
tortured reading of Commission precedent, but would be unworkable in practice.
Bonneville acted here on the basis of a prior Commission order. When
Bonneville filed its LGIA for reciprocity approval, among the deviations for which it
sought approval was a change to Article 9.4 of the LGIA to clarify that the Transmission
Provider had the unilateral right to modify its reliability requirements and incorporate
them in Appendix C to the LGIA.>”* The Commission rejected Bonneville’s request as
unnecessary, reasoning that Article 9.3 already gives the Transmission Provider “the

responsibility for establishing the Interconnection Customer’s operating instructions and

operating protocols and procedures.”

293 Bonneville Power Admin., 112 FERC 61,195, P 19 (2005).
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Because these instructions, protocols, and procedures will include

reliability requirements, article 9.3 already gives the Transmission

Provider responsibility for modifications to Appendix C. The same

provisions give the Interconnection Customer the right to propose changes

for the Transmission Provider to consider, but not the right to make

unilateral changes. In light of this provision, we conclude that BPA’s

proposed change is unnecessary. . . .>*
Bonneville’s request to amend Article 9.4 to clarify that the transmission provider had the
unilateral right to amend Appendix C could be “unnecessary” only if the transmission
provider already had that right. Moreover, transmission providers could not function if
they needed customer consent for revising operating instructions, protocols, and
procedures or to implement changes in reliability standards. For example, what if even
one or merely a few interconnection customers refused consent? The transmission
provider would either be prevented from making necessary amendments to its operations
or would have to establish different operating procedures for different customers — either
one an unworkable situation.

Complainants also argue that Article 30.10 requires mutual agreement to amend
the Appendices, including Appendix C. Article 30.10 states:

The Parties may by mutual agreement amend the Appendices to this LGIA

by a written instrument duly executed by the Parties. Such amendment

shall become effective and a part of this LGIA upon satisfaction of all

Applicable Laws and Regulations.
It is a general canon of contract interpretation that specific terms control over general

> While Article 30.10 does state that the Parties may amend the Appendices by

terms.
mutual agreement, the Commission was clear in its order that Article 9.3 gives the

Transmission Provider the authority to unilaterally amend Appendix C to include

294
Id. at P 20.

2% See Hills Materials Co. v. Rice, 982 F.2d 514, 517 (1992) (“Where specific and general terms in a

contract are in conflict, those which relate to a particular matter control over the more general language.”)
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operating instructions, protocols, and procedures. In light of this authority, Article 9.3
controls over Article 30.10. Bonneville cannot amend Appendix C to the LGIA for any
reason whatsoever, but is limited to establishing operational requirements. That is what it
has done here.

Complainants also argue that the Commission has a well-established policy not to
make retroactive changes to interconnection agreements that are already in effect.””® This
argument misleadingly suggests that the Commission frowns on parties changing existing
agreements. The orders Complainants cite are rulemakings in which the Commission
adopted new tariff provisions for wind generation but declined to require retroactive
changes to existing agreements.297 These orders have no application to the situation here
where the contract gives BPA the right to make the changes.

XVI. THE COMMISSION MAY HAVE TO CONSULT UNDER THE
ENDANGERED SPECIES ACT PRIOR TO ISSUING AN ORDER

The Endangered Species Act (ESA) requires Federal agencies to consult with
NOAA Fisheries and the U.S. Fish and Wildlife Service to ensure that their actions are
not likely to jeopardize listed species or destroy or adversely modify designated critical
habitat. ESA § 7(a)(2). The ESA also requires any person, including federal agencies and
private entities, to avoid illegal take of listed species.””® Federal agencies can be exempt

from section 9 illegal take by consulting with the consultation Services and complying

2% Complaint at 54.
27 Integration of Variable Energy Resources, 133 FERC 4 61,149, P 64 (2010); Interconnection for Wind
Energy, Order No. 661, FERC Stats. & Regs. 131,186, P 116 (2005).
2% ESA §9, 16 U.S.C. § 1538(a)(1)(B) (2009).
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with the terms and conditions of an incidental take statement issued in connection with
the BiOp.*”

To avoid jeopardy to thirteen threatened and endangered salmon and steelhead
species listed under the ESA and the adverse modification of their critical habitat,
Bonneville, the Corps of Engineers, and the U. S. Bureau of Reclamation completed
consultations with NOAA Fisheries, which issued a comprehensive FCRPS Supplemental
BiOp in 2010. These action agencies then committed to implement the Reasonable and
Prudent Alternative (RPA) formulated by NOAA to avoid jeopardy and adverse
modification, and to follow the requirements specified in the 2010 FCRPS Supplemental
BiOp.

One RPA, Measure No. 29, places limits on the amount of spill to improve
juvenile fish passage, while avoiding high TDG supersaturation levels or adult fallback
problems. Fish passage spill levels are required to be managed to the maximum extent
practical to avoid exceeding state TDG water quality standards and applicable criteria
adjustments, including waivers.”” Excess TDG harms fish, and exceeding the state
water quality standards and applicable criteria adjustments, including waivers, for
voluntary spill for fish passage is inconsistent with the RPA that incorporates those

limits.*"!

29 1d. § 1536.
39 5ee Attachment C, Connolly Affidavit at P 23-30; 2008 FCRPS BiOp, Reasonable and Prudent
Alternative Table, at 32 (Measure No. 29). RPA 29 states, “The Corps and BPA will provide spill to
improve juvenile fish passage while avoiding high TDG supersaturation levels or adult fallback problems.
Specific spill levels will be provided for juvenile fish passage at each project, not to exceed established
TDG levels (either 110 percent TDG standard, or as modified by State water quality waivers, currently up
to 115 percent TDG in the dam forebay and up to 120 percent TDG in the project tailwater, or if spill to
these levels would compromise the likelihood of meeting performance standards....” (Emphasis added.)
3912008 FCRPS BiOp, Reinitiation of Consultation, p. 12-3. The 2008 FCRPS BiOp, incorporated into the
2010 FCRPS Supplemental BiOp, requires additional consultation on material departures from RPA
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For spring and summer 2011, the spill levels for juvenile fish passage spill were
included in the Fish Operation Plans that were adopted by court order. On March 24 and
June 14, 2011 in Portland Oregon, Federal District Court Judge James Redden issued
Court Orders in the on-going Biological Opinion litigation requiring that 2011 spring and
summer fish operations be conducted consistent with the 2011 Spring and Summer Fish
Operation Plans (“FOPs”) and other operative documents including the 2010 FCRPS
Supplemental Biological Opinion. The 2011 FOPs require that, to the extent practicable,
from April through August, the Corps of Engineers manage spill levels for fish passage to
avoid exceeding 120% TDG in project tailraces, and 115% in the forebay of the next
project downstream, consistent with the current State of Washington TDG waiver

302

limits.”™~ The Corps of Engineers manages spill at the Lower Columbia and Snake River

dams though a system-wide TDG management plan.**
Bonneville adopted its Environmental Redispatch policy, in part, to meet its

environmental responsibilities and to ensure compliance with the Court Orders. If, as a

result of a Commission order, Bonneville is unable to implement its Environmental

measures, such as RPA 29, where such departure causes effects not previously considered by the agencies,
Consultation must be reinitiated if the amount or extent of taking specified in the incidental take statement
is exceeded or is expected to be exceeded; if new information reveals effects of the RPA that may affect
listed species in a way not previously considered; if the RPA is modified in a way that causes an effect on
listed species that was not previously considered; or if a new species is listed or critical habitat is
designated that may be affected by the action (50 C.F.R. § 402.16).
2008 FCRPS BiOp, Reinitiation of Consultation, p. 12-3. (Emphasis added.)
392 See supra, n.68. Due to the limited hydraulic capacity of most of the FCRPS dams, these standards do
not apply above certain flow levels (the highest 7 day average over 10 years or the 7Q10 flow) because the
ability to limit TDG through changes in hydro operations is limited. On the Snake River, the 7Q10 flow is
214 kefs.
3% These TDG levels are translated into “spill caps” the amount of spill necessary for TDG levels to reach
the gas cap ceiling. A TDG Management Plan is developed annually by the Corps of Engineers (USACE)
and is included as Appendix 4 in the annual Water Management Plan. This TDG Management Plan
provides detailed information addressing TDG management measures, the process for setting spill caps,
TDG management policies, and the TDG monitoring program and modeling. See Attachment C, Connolly
Affidavit at P 24-29.
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Redispatch Policy, it may be forced to pay negative prices to address high water/low
Federal load events. But negotiations on negative prices may fail because the parties are
unable to reach a middle ground. In that situation and in the absence of any other
satisfactory alternative to Environmental Redispatch, Bonneville must be able to
implement its Environmental Redispatch tool to facilitate compliance with its
environmental obligations; otherwise, it risks being held hostage by market
counterparties who know Bonneville is short of alternatives to paying exorbitant negative
prices.

At a minimum, the potential impact of a Commission order invalidating the
Environmental Redispatch and Negative Pricing policy raises the question of whether the
Commission must consult under the ESA prior to issuing such an order because it may
have an effect on listed species. Because Endangered Species Act regulations on
interagency cooperation require federal agencies to consult on actions that “may affect”
listed species, the Commission’s action of invalidating the Environmental Redispatch
Policy may require consultation with NOAA prior to issuing its order.’"*

The Commission’s order may also require consultation to avoid illegal take of
listed species.’® Federal agencies avoid illegal take by consulting with NOAA Fisheries
and complying with the terms and conditions of an incidental take statement issued in

306

connection with the BiOp.”™ The Commission’s consultation and compliance with a

BiOp on its order would meet this requirement.

3% 50 C.F.R. § 402.14(a); see also Bennett v. Spear, 520 U.S. 154, 158 (1997) (“If an agency determines
that action it proposes to take may adversely affect a listed species, it must engage in formal
consultation. . . .”).
35 BSA § 9(a)(1)(B).
3 ESA § 7(0).
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XVII. CONCLUSION

Faced with a difficult situation and the need to balance a myriad of statutory
responsibilities, Bonneville explored a variety of options and ultimately adopted its
Environmental Redispatch policy. This policy has effectively maintained the reliability
of the transmission system and reduced the harm to endangered species. The
Commission should not take action that could remove this critical tool from the agency as
it continues its efforts to integrate wind generation into its system while meeting its
statutory obligations consistent with its contractual rights and responsibilities. The
Complaint should be dismissed.

DATED this 19th day of July, 2011.

Respectfully submitted,

/s/ Randy Roach

Randy Roach — Executive VP and General Counsel
Steve Larson — Attorney

Barry Bennett — Attorney
Bonneville Power Administration
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ADMINISTRATOR’S FINAL RECORD OF DECISION ON BPA’S INTERIM
ENVIRONMENTAL REDISPATCH AND NEGATIVE PRICING POLICIES

l. INTRODUCTION

This Final Record of Decision (“ROD”) documents the Bonneville Power Administration
(“BPA”) Administrator’s decision to adopt, after consideration of public comments, the
Environmental Redispatch and Negative Pricing Policies described in this document, on
an interim basis, to ensure BPA can meet its legal responsibilities while BPA explores
alternative solutions with stakeholders. The policies set forth in this Final ROD will take
effect upon the Administrator’s execution of this ROD and remain in place until March
30, 2012.

Environmental Redispatch is designed to ensure BPA is taking all reasonable efforts to
meet its legal responsibilities under the Clean Water Act (“CWA”"), Endangered Species
Act (“ESA”), and court order (collectively, “environmental responsibilities), as well as
BPA'’s legal obligations under its authorizing legislation, such as the Pacific Northwest
Electric Power Planning and Conservation Act (“Northwest Power Act”), the Federal
Columbia River Transmission System Act (“Transmission System Act”), the Pacific
Northwest Power Preference Act (“Preference Act”), and the Bonneville Project Act
(collectively, “statutory responsibilities”), under specific hydro and load conditions, and
after all reasonably practicable mitigating measures have been implemented. In addition,
Environmental Redispatch will help provide options for BPA to maintain system
reliability by balancing loads and resources within BPA’s Balancing Authority Area
while meeting BPA’s environmental and statutory responsibilities.

When system conditions trigger Environmental Redispatch, BPA will replace scheduled
generation in BPA’s Balancing Authority Area with Federal hydropower at no cost.
However, BPA will not pay negative energy prices under these conditions.
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1. BACKGROUND

BPA issued a Draft ROD on February 18, 2011, detailing its proposed Environmental
Redispatch and Negative Pricing policies, and requested public comment on the Draft
ROD. BPA received 41 comments on the Draft ROD both in support of and against
BPA'’s proposals. After consideration of public comments, BPA is adopting the policies
set forth in this Final ROD on an interim basis.

The following sections describe factors that affect BPA’s ability to manage high flows
for system reliability and to meet its environmental and statutory responsibilities. These
sections will detail the evolution of the Federal Columbia River Power System
(“FCRPS”), the operation of the FCRPS, and how BPA responded to the overgeneration
events of June 2010.

A. Evolution of the Federal Columbia River Power System and Federal
Columbia River Transmission System

BPA was established pursuant to the Bonneville Project Act of 1937* to dispose of
electric energy generated in the operation of the Bonneville Project located in the States
of Washington and Oregon. The project was constructed and is operated by the U.S.
Army Corps of Engineers (“Corps”). The BPA Administrator's authority to market
power was expanded over the years as other Federal dams were built throughout the
Pacific Northwest by the Corps and Bureau of Reclamation (“Bureau”).? These facilities,
and the transmission lines built by BPA to move the power generated, generally became
known as the Federal Columbia River Power System (FCRPS).?

With the passage of the 1974 Transmission System Act,* the Administrator was, with
minor exceptions, “designated as the marketing agent for all electric power generated by
Federal generating plants in the Pacific Northwest” constructed by the Corps and the
Bureau.”> Many of the generating plants comprising the FCRPS are part of multiple
purpose projects that are operated for many public purposes, including flood control, fish
and wildlife protection, irrigation, power production, navigation, recreation, municipal
water supply, and other purposes.® The Transmission System Act placed BPA on a “self-
financing” basis, which removed BPA from the Congressional appropriations process for

116 U.S.C. § 832 (2009).

Z See, e.q., The Flood Control Act of 1944, 16 U.S.C. § 825s; Executive Order 8526, 5 Fed. Reg. 3390
(1940); see also Aluminum Co. of Am. v. Central Lincoln Peoples' Util. Dist., 467 U.S. 380, 386 n.5
(1984); U.S. Dep’t of Energy, Bonneville Power Admin., 29 FERC { 63,039, at 65,122 (Nov. 27, 1984).

® See, e.g., H.R. Rep. No. 976, 96th Cong., 2d Sess., pt. 2, at 26; 16 U.S.C. § 839a(10)(A).

16 U.S.C. § 838-838k (2009).

° 1d. § 838f.

® See, e.q., Bonneville Project Act, 16 U.S.C. § 832 (2009); 43 U.S.C. § 485h(a)-(b) (2009); Federal Water
Project Recreation Act, 16 U.S.C. 88 4601-12, 4601-13, 4601-18 (2009); Flood Control Act of 1962, Pub. L.
No. 87-874, § 203, 76 Stat. 1180 (1962); Flood Control Act of 1950, Pub. L. No. 81-516, § 204, 64 Stat.
170 (1950); Rivers and Harbors, Improvements Act, Pub. L. No. 79-14, 59 Stat. 10 (1945); Columbia Basin
Project Act, 16 U.S.C. 8 835]; H.R. Rep. No. 80-1507, at 2 (1948).
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financing. As such, BPA funds its operations through revenues and borrowing authority
granted to it under the Transmission System Act and subsequent acts. Today, BPA
markets power generated at 30 Federal hydroelectric projects in the Pacific Northwest,
and several non-Federal projects.’

The Federal Columbia River Transmission System (FCRTS) was developed
simultaneously with hydroelectric development. BPA transmission lines were originally
built to interconnect Federal generating resources and move the generation to the load
areas. Over time, BPA transmission lines were also used to transmit power generated by
non-Federal resources. The capability of the transmission system is tied to generation
levels, especially at the critical hydroelectric projects along the Lower Columbia and
Lower Snake Rivers.

Integrated operation of the Federal power and transmission facilities is reflected in the
various statutory directions to the Administrator, which state that transmission service is
to be made available to third parties if BPA transmission:

»8

“is not required for the transmission of Federal energy;

e isin “excess of the capacity required to transmit electric power generated or
acquired by the United States;””

e “isnot in conflict with the Administrator's other marketing obligations;”™" and

e can be provided “without substantial interference with his power marketing

program.”*

»10

The inter-related nature of generation and transmission is recognized throughout BPA’s
organic statutes when it comes to finance, cash management, and cost recovery
requirements.*?

As indicated earlier, the Administrator is to make available transmission service to third
parties once BPA’s needs have been met. The Federal Energy Regulatory Commission
(*Commission™), starting in 1996, has issued several major orders designed to encourage
competition and discourage public utilities that own, operate or control interstate
transmission facilities from using them in a manner that favors the transmission
provider’s power merchant function over other power suppliers.®* A key feature of this

" See Ass’n of Pub. Agency Customers v. Bonneville Power Admin., 126 F.3d 1158, 1163 (9th Cir. 1997)
[hereinafter APAC].

16 U.S.C. § 837e. The priority is "to the needs of the Government." H. R. Rep. No. 93-1375 at 56 (Sept.
25 1974).

916 U.S.C. § 838d.

10 1d. § 839f(i)(1)(B).

1 1d. § 839f(i)(3).

12 See, e.q., Federal Columbia River Transmission System Act, 16 U.S.C. § 838(a); 16 U.S.C. §§ 838i(a),
838i(b)(12); I1d. § 838k(b), as amended , Pub. L. 96-501, § 8(c), (d), 94 Stat. 2728 (1980); Bonneville
Power Administration Financing, 1974: Hearings on S. 3362 Before the Subcomm. on Water and Power
Resources, 93rd Cong., 2d Sess. 121-122 (1974).

3 Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by
Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888,
FERC Stats. & Regs. [Regs. Preambles 1991-1996] { 31,036 (1996), Order No. 888-A, on reh'g, 11l FERC
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initiative has been the establishment of Open Access Transmission Tariffs (“OATT”)
providing for transmission services that meet the Federal Power Act’s just and
reasonable, and not unduly discriminatory standard applicable to public utilities.* BPA
has historically provided transmission access to others and is not a public utility under the
Federal Power Act. However, as a matter of policy, in 1996, BPA adopted an OATT
hewing closely to the Commission’s OATT, with changes designed to meet BPA’s and
the region’s needs and practices.” At the time that BPA first adopted the OATT, and for
some time thereafter, wind resources were practically non-existent in the Pacific
Northwest.

Stats. & Regs. [Regs. Preambles] { 31,048 (1997), Order No. 888-B, on reh'g, 81 FERC { 61,248 (1997),
Order No. 888-C, on reh'q, 82 FERC 1 61,046 (1998), aff'd in part and remanded in part sub nom.,
Transmission Access Policy Study Group, et al. v. FERC, 225 F.3d 667 (D.C. Cir. 2000), cert. denied,
Board of Water, Light & Sinking Fund Comm'rs v. FERC, 121 S.Ct. 1188, cert. granted, New York v.
FERC, , cert. granted, Enron Power Mktg., Inc. v. FERC, 69 U.S.L.W. 3574, 2001 D.A.R. 1983 (U.S. Feb.
26, 2001): Open Access Same-Time Information System (formerly Real-Time Information Networks) and
Standards of Conduct, Order No. 889, FERC Stats. & Regs. [Regs. Preamble 1991-1996] 1 31,035 (1996),
order clarified, 76 FERC 1 61,009 (1996), order aff’d in part, remanded in part, Transmission Access
Policy Study Group v. FERC, 225 F.3d 667 (D.C.Cir. 2000), cert. granted in part , New York v. FERC, 69
U.S.L.W. 3281 (U.S. Feb. 26, 2001), cert. granted, Enron Power Marketing, Inc. v. FERC., 69 U.S.L.W.
3382 (U.S.Dist.Col. Feb. 26, 2001), cert. denied, Board of Water, Light and Sinking Fund Comm'rs of the
City of Dalton, Georgia v. FERC, 69 U.S.L.W. 3382 (U.S. Feb 26, 2001): Regional Transmission
Organizations, Order No. 2000, FERC Stats. & Regs. [Regs. Preamble] 1 31,089 (2000), on reh’g, FERC
Stats. and Regs. 1 31,092, 90 FERC 161,201 (2000), cert. denied, Public Utility District No. 1 of
Snohomish County, Washington v. FERC, 272 F.3d 607 (D.C. Cir. 2001); Preventing Undue
Discrimination and Preference in Transmission Service, Order No. 890, FERC Stats. & Regs. 1 31,241
(2007) , order on reh’g, Order No. 890-A, FERC Stats. & Regs. 1 31,261 (2007), order on reh’g, Order No.
890-B, 123 FERC 1 61,299 (2008), order on reh’g, Order No. 890-C, 126 FERC { 61,228, order on
clarification, Order No. 890-D, 129 FERC 61,126 (2009).

14 See, e.q., Federal Power Act, 16 USC 824e(a).

1> These tariffs apply transmission terms and conditions to all transmission users on a comparable, non-
discriminatory basis. As noted in the 1996 Final Transmission Terms and Conditions Proposal,
Administrator’s Record of Decision, at 5:

Similarly, the Public Generating Pool (PGP) stated

Comparability is a critical issue for all BPA customers who purchase transmission
services from BPA. Much of the transmission terms and conditions testimony by PGP
and others has focused on whether BPA's proposal meets comparability requirements. ..
. The proposed NT and PTP tariffs, as modified by the settlement, are a realistic
approach to the needs of BPA in operating the Federal Transmission System while
maximizing the customers' ability to use the system. PGP believes that the proposed
tariffs contain terms and conditions which are generally consistent with FERC's pro
forma tariffs. They appropriately balance the obligation to substantially conform to the
pro forma tariffs with the specific needs of BPA's customers in the Northwest. PGP
believes that NT and PTP tariffs under the Settlement Agreements are equal to or better
than the FERC pro forma tariffs when considered in light of the particularities of the
Northwest hydro system and the historical usage of the Federal Transmission System.

PGP Brief, WP-96-B-PG-01/TC-96-B-PG-01, at 5-6.

Page 4 of 87



There has been a dramatic surge of wind generation in the Pacific Northwest in recent
years, and the amount of wind generation is expected to double in the next several years.
This has occurred as a consequence of a number of factors, including BPA’s decision to
adopt an OATT and other related policy decisions that have aided the development of
wind generation in BPA’s Balancing Authority Area. Recent events and the expected
growth in wind generation have revealed the need for BPA to take action in order to
ensure FCRPS operations remain reliable and consistent with BPA’s environmental and
statutory responsibilities.

B. Operation of the FCRPS Projects

BPA’s marketing directives are diverse and often competing. BPA is, for example,
required to establish rates to assure timely repayment to the U.S. Treasury, while keeping
rates as low as possible consistent with sound business principles.'® At the same time,
BPA must act to protect, mitigate, and enhance fish and wildlife, including spawning
grounds and habitat, of the Columbia River and its tributaries.’

The Administrator and other Federal agencies responsible for managing, operating, or
regulating hydroelectric projects on the Columbia River and its tributaries must exercise
their responsibilities “in a manner that provides equitable treatment for such fish and
wildlife with the other purposes for which such system and facilities are managed and
operated.”*® The Administrator must act “consistent with” the Pacific Northwest Electric
Power Planning and Conservation Council’s (*“Council”) Fish and Wildlife Program (“the
program”).*® The Administrator and Federal water managers must take the program “into
account . . . to the fullest extent practicable” at each relevant stage of decision making.?

High flows create specific fish-protection needs. When water is spilled over a spillway at
a dam, it creates bubbles of air in the water. As the water plunges into the deep pool at
the base of the dam, the air bubbles carried to a certain depth are subjected to hydrostatic
pressure that forces them to dissolve into the water. The amount of Total Dissolved Gas
(“TDG”) generated varies with water temperature, spill volumes, and spillway plunge
depth.

16 See, e.g., 16 U.S.C. § 838g.

716 U.S.C. § 839(6).

18 1d. § 839b(h)(11)(A)(i). BPA provides equitable treatment to fish and wildlife by undertaking mitigation
measures on a system-wide basis as described in greater detail in Northwest Environmental Defense Center
v. Bonneville Power Admin., 117 F. 3d 1520, 1532-34 (9" Cir. 1997). In other contexts, the Ninth Circuit
Court of Appeals has determined that BPA has authority to protect fish and wildlife by imposing
restrictions on transmission access. California Energy Res. Conservation and Dev. Comm’n v. Bonneville
Power Admin., 831 F.2d 1467, 1477-78 (9™ Cir. 1987), cert denied, 488 U.S. 818 (1988).

1% The program, by statute, consists of “measures to protect, mitigate, and enhance fish and wildlife affected
by the development, operation, and management of [hydroelectric facilities on the Columbia River and its
tributaries] while assuring the Pacific Northwest an adequate, efficient, economical, and reliable power
supply.” 16 U.S.C. § 839b(h)(5). Congress directed the Council to include in the program measures that
would “provide flows of sufficient quality and quantity between [the dams] to improve production,
migration, and survival of such fish. .. .” Id. § 839b(h)(6)(E)(ii).

20 1d. § 839b(h)(11)(A)(ii).
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TDG is a serious concern in the Columbia River because excessive TDG levels threaten
the health of the aquatic ecosystem, and salmonids in particular. Excessive TDG
produces physiological problems known as gas bubble trauma that in extreme cases can
be fatal to fish. The states of Washington and Oregon have delegated authority to set
TDG levels under the CWA. Currently, the water quality standard for TDG levels is
110% for both states based on biological considerations.

The water management offices of the Corps, Bureau, and BPA plan and operate the
hydroelectric facilities. These agencies determine the volume and pathway (generator,
spillway, removable spillway weir, etc.) of water released at hydroelectric projects, with
the goal of operating FCRPS projects consistent with state TDG standards.

For a number of years, the FCRPS Biological Opinions (“BiOps”) have included flow
augmentation and spill operations for fish passage to benefit ESA listed fish at the Corps’
mainstem Columbia and Snake River projects. The spill operations can sometimes
generate TDG levels in excess of the 110% TDG level. Consequently, Oregon and
Washington provide “waivers” with criteria for generating TDG for a 12 hour average up
to 120% at the project tailrace.”> Washington has an additional limit of 115% at the
project forebay when conducting operations to benefit ESA listed fish during the months
of April to August. These waiver levels are designed to allow some spill flexibility for
fish passage while limiting biological harm. TDG constraints remain at 110% outside the
fish migration period.

In considering the ecological objectives of the ESA and CWA, operations are planned to
comply with the ESA Biological Opinions (“BiOps™) % and applicable state and tribal
water quality standards, to the extent practicable.”® For Spring 2011, these spill and
water quality constraints have also been adopted by court order. On March 24, 2011,
Judge James A. Redden issued a Court Order in the on-going BiOp litigation mandating
that 2011 spring fish operations be conducted as set forth in the 2011 Spring Fish

21 Washington’s waiver allows a maximum TDG one hour average of 125%. Oregon’s waiver allows a
maximum TDG two hour level of 125%.

22 | Natl. Wildlife Federation v Natl. Marine Fisheries Serv., Judge Redden states, “BPA's choice,
however, ‘to operate certain turbines outside the 1% peak efficiency requirement’ standard set out in the
2000 and 2004 FCRPS BiOps, and sacrifice the biological needs of listed species to satisfy its sales
commitments to customers was wrong. This was not a system emergency. It was a marketing error, and
ESA-listed salmon and steelhead paid the price. This, the law does not permit. Under the circumstances
here, threatened and endangered species must come before power generation." No. CV 01-640-RE, 2007
WL 1541730 at 2 (D. Or. May 23, 2007)

2 In the NOAA 2008 BiOp, NOAA'’s Reasonable and Prudent Alternative action (“RPA™) provides: “The
Corps and BPA will provide spill to improve juvenile fish passage while avoiding high TDG
supersaturation levels or adult fallback problems. Specific spill levels will be provided for juvenile fish
passage at each project, not to exceed established TDG levels (either 110 percent TDG standard, or as
modified by State water quality waivers, currently up to 115 percent TDG in the dam forebay and up to 120
percent TDG in the project tailwater, or if spill to these levels would compromise the likelihood of meeting
performance standards....” NOAA FCRPS 2008 BiOp, Appendix, Reasonable and Prudent Alternative
Table, RPA Action 29 at 32 (May 5, 2008) (available at https://pcts.nmfs.noaa.gov/pls/pcts-
pub/pcts_upload.summary

_list_biop?p_id=27149).
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Operation Plan (“FOP”).** The 2011 Spring FOP states that, from April to August, the
Corps will manage spill levels for fish passage to avoid exceeding 120% TDG in project
tailraces, and 115% in the forebay of the next project downstream consistent with the
current State of Washington TDG upper limits. BPA anticipates that a summer FOP will
be adopted in the near future.

Many structural changes have been made at FCRPS dams to lower the TDG levels
created by spill. These changes consist of spillway flow deflectors® at every lower
Snake and mainstem Columbia River FCRPS project included in the FCRPS BiOp, with
the exception of The Dalles Dam.?® Based upon preliminary information, the United
States Army Corps of Engineers (“Corps”) and BPA have collectively spent over $100
million on the design, construction, and operation for spillway flow deflectors on the
Snake River and mainstem Columbia River projects to help alleviate TDG conditions in
the rivers.

Releasing water through generators produces less TDG compared to releases through the
spillway and other structures. However, water cannot be released through generators
unless there is load for the energy produced to serve. Therefore, during periods of excess
spill, avaliable federal hydroelectric turbines need to be run for environmental reasons, as
keeping the generators loaded minimizes TDG.

BPA, as the Balancing Authority, must ensure that there is balance between loads and
resources in order to maintain transmission system reliability. Because the FCRPS
projects need to be run for environmental reasons, BPA must reduce other generation in
its Balancing Authority Area to maintain balance and comply with mandatory Reliability
Standards developed by the North American Reliability Corporation (“NERC”) and
approved by the Commission.?’

Since the 1970s, BPA and other Northwest hydro producers have routinely sold surplus
power produced during times of high flows at very low prices to utilities in the Northwest
and California to encourage operators of coal, oil, natural gas, and other power plants to
reduce the output of their plants and replace it with surplus hydropower when available.?®
Over the years, however, a number of factors have made it increasingly difficult to
manage TDG levels due to high flows. In the 1990s, the wholesale power market was
deregulated. In this environment, load and resource balance is no longer managed by

2 Natl. Wildlife Federation v. Natl. Marine Fisheries Serv., No. CV 01-640-RE, Order for 2011 Spring
Operations (Mar. 29, 2011).

% Flow deflectors are structural devices that redirect water as it comes over the spillway of a dam in a
manner that reduces the depth the water plunges into the pool below, helping to reduce the TDG levels.
% At the Dalles, flow deflectors were not considered effective due to existing spillway design. Other
structural modifications, however, including a fish training wall, have been constructed to help improve
juvenile fish survival.

%" For example, NERC Reliability Standard BAL-001-0.1a requires Balancing Authorities to “maintain
Interconnection steady-state frequency by real power demand and supply in real-time.”

%8 However, when river flow cannot be physically stored and power houses are fully loaded, so-called
“involuntary” spill can still result in excess of TDG limits. Some involuntary spill occurs in almost all
years.
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utilities alone. Rather, generation has increasingly been developed by private parties
independent of load requirements and sold outside the balancing authority area where the
generation resides. The source balancing authority is left to deal with balancing loads
and resources using the resources available to the balancing authority, such as the
FCRPS. In addition, as previously explained, BiOp requirements have resulted in higher
flows during fish migration season. Despite these complexities, the system has been
managed consistent with all environmental and statutory responsibilities, and system
reliability has been maintained.

C. The Growth of Wind Generation

In recent years, nearly 3,400 megawatts of wind power capacity has connected to the
FCRTS, adding variable renewable generation to the hydro base of the Columbia River
system. The amount of wind generation interconnected to BPA’s transmission grid is
expected to double in the next few years. The majority of this wind generation is
exported out of BPA’s Balancing Authority Area and the wind generation operates
independently of load demand, increasing the likelihood of overgeneration conditions.
The following graph illustrates the recent growth of wind generation in BPA’s Balancing
Authority Area:

WIND GENERATION CAPACITY IN THE BPA BALANCING AUTHORITY AREA
Sequential Increases in Capacity, Based on Date When Actual Generation First Exceeded 50% of Nameplate
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The rapid increase in wind power in the Northwest has increased the Northwest power
system’s maximum generation output significantly. It also requires balancing reserve
capacity to compensate for within-hour movement and forecast error. Providing this
capacity now consumes a significant portion of the operating flexibility of the FCRPS.
Maintaining balancing reserve capacity through overgeneration conditions reduces BPA’s
ability to manage such conditions.

The provision of balancing reserves is necessary to maintain system reliability in BPA’s
Balancing Authority Area. BPA must use the FCRPS as a backstop for variations in the
amount of generation and load that occur during an operating hour compared to the
hourly schedule generators and load serving entities provide prior to each operating hour.
Almost all loads and generators have some amount of variation between their actual
hourly energy used or provided and the amount scheduled. As the Balancing Authority,
BPA is responsible for maintaining the balance between overall generation and load
required to maintain a reliable system.

The actual output of wind generation varies from the scheduled amount more frequently
and in greater magnitude than loads or traditional thermal generators. BPA has had to
significantly increase the amount of capacity it maintains for meeting its reliability
obligations as the amount of wind generation interconnected to the system has increased.

This capacity is provided in the form of either incremental (inc) balancing reserves or
decremental (dec) balancing reserves. To provide inc balancing reserves, BPA must
ensure that enough flows are available to increase FCRPS generation to counterbalance
output of the wind generation fleet below the submitted hourly schedule. When
providing dec balancing reserves, BPA must ensure that water can be spilled or stored in
order to decrease FCRPS generation if power produced by the wind generation fleet
increases above the submitted hourly schedule. Failing to address the need for this
reservation of capacity could affect BPA'’s ability to reliably operate the FCRPS.

The amount of reserves that BPA holds is partially a function of the hourly scheduling
timeframe. BPA is participating in regional efforts to expand intra-hour scheduling and
has a number of internal initiatives underway to allow for more flexible means for
scheduling energy. To the extent these efforts successfully help accommodate the
variability of wind generation, BPA hopes to be able to partially reduce reserve amounts.
Continued growth of wind generation, however, will require BPA to increase the amount
of reserves it must carry. As a result, while intra-hour scheduling may help reduce
reserves in the near term, it will not solve the overgeneration condition itself since the
region will still face more on-line generation than there is load to absorb it.

D. The June 2010 Events

High flows in the Columbia River system can create conditions where water can no
longer be stored or spilled and need to be run through FCRPS generators in order to
operate consistent with BPA’s environmental responsibilities. In June 2010, the BPA
Balancing Authority Area faced a potential oversupply of generation due to surging
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spring runoff and high generation levels from wind generators. The generation levels in
the BPA Balancing Authority Area would have exceeded load and export commitments if
generation was not reduced. BPA at all times maintained system reliability; however,
excess generation in relation to loads and exports creates high frequency, which, if
unmitigated, could negatively impact system reliability. These conditions also led to a
lack of demand for Federal hydropower even at zero cost and threatened to create adverse
water conditions in the Columbia River system.

High flows in the Columbia River system are not rare; there is a one-in-three chance of
flows at least as high as those of early June 2010 occurring in any year and lasting for one
month or more. High flows are more likely to occur in spring runoff periods, when the
winter snow begins to melt, increasing river flows. Managing high flow events
consistent with BPA’s environmental responsibilities can require operation of FCRPS
power generation to avoid certain levels of spilled water over the dams.

The events of early June 2010 illustrate how the increase in wind generation has
influenced the ability to manage high flows on the Columbia River.?® After a dry winter,
spring 2010 river flows were expected to stay fairly low. Throughout April and May,
FCRPS operation focused on providing enough river flow and spill to meet objectives
designed to protect ESA listed juvenile salmon migrating to the Pacific and on refilling
reservoirs in ldaho, Montana and Washington by July. In early June, however, a strong
Pacific jet stream brought storm systems with heavy precipitation and runoff. Snake
River streamflows nearly tripled, and Columbia River streamflows nearly doubled. The
resulting flows exceeded those needed to meet flow and spill objectives for fish passage.
Federal water management staff focus shifted to developing strategies and modifying
operations to reduce excess spill and minimize excessive TDG production to the extent
practicable.

BPA worked with the Corps, Bureau, and Northwest and California utilities to reduce
spill in excess of the required levels in the BiOp and shift spill away from the fish
passage routes on the Columbia and Snake rivers. To reduce excess spill, system
operators:

e Reduced generation of the Columbia Generating Station nuclear plant to the
lowest level possible without risking its ability to return to full power.

e Cancelled or delayed non-essential generating unit outages and transmission
control maintenance.

e Arranged to use 2 feet of flood control space at John Day Dam to reduce
involuntary spill and prevent lower Columbia flooding.

e Shaped Hungry Horse and Dworshak dams’ generation as much as possible into
heavy load hours.

e Coordinated a 5 kcfs reduction at Arrow Dam with B.C. Hydro.

e Reduced flows at Albeni Falls Dam as much as possible.

% BPA released a report detailing the events that occurred in June 2010 and the steps BPA took to mitigate
the situation. The report is available at:
http://www.bpa.gov/corporate/Agency Topics/ColumbiaRiverHighWaterMgmt/.
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e Reduced decremental wind balancing reserves.

e Coordinated to move generation around the system to minimize capacity
reduction on intertie lines to California while maintaining transmission reliability.

e Disposed of over 73,000 MWh of BPA power at zero sales price for the month of
June.

After all these steps were taken, TDG levels were managed consistent with BPA’s
environmental responsibilities. Operationally, there was very little else that could have
been done to reduce excess spill and manage system TDG levels. Because BPA was not
able to find sufficient load for turbines to avoid involuntary spill, spill volumes were
incurred up to the TDG standards equivalent to 745,000 megawatt-hours or about 1,000
average megawatts for lack of load in June.

During this time, most Northwest thermal generation shut down or reduced to minimum
operating levels. These generation owners obtained low-cost or free Federal hydropower
to replace thermal generation. Thermal generation normally finds it economical to
displace their fuel with lower-cost hydropower since they can store or conserve their fuel
while they receive hydropower.

However, due to differing economic considerations, the roughly 3,000 megawatts of wind
power projects located in BPA’s Balancing Authority Area did not respond to the
availability of free Federal hydropower. Wind power projects cannot store their fuel and
are generally eligible to receive Federal Production Tax Credits (PTC) and/or state
Renewable Energy Credits (REC). Wind power output ranged from zero to nearly full
output, depending on wind conditions.

To help ensure BPA could meet its environmental obligations, BPA reduced dec
balancing reserve capacity because water storage capacity was at its maximum, and
spilling additional amounts of water would have exacerbated TDG levels. With reduced
dec balancing reserves, wind generators that are generating more than scheduled are more
likely to be required to reduce generation in order to stay closer to the scheduled amount
of generation. Even with this reduction in dec balancing reserves, BPA delivered all
wind power that was scheduled and produced and operated consistent with its
environmental responsibilities. As the amount of wind generation in BPA’s Balancing
Authority Area continues to grow, however, the steps taken by BPA to reduce spill in
2010 will likely be insufficient to continue to produce such results.

Unlike thermal operators, wind operators have an economic incentive to operate as much
as possible, regardless of system conditions. The PTC is currently $21 per megawatt-
hour (“MWh”) and state RECs are generally in the $8 to $20 per MWh range, so this
incentive is significant. While all wind power projects are eligible to receive RECs for
production, most new wind power projects have opted not to take the PTC and instead
opted for the Investment Tax Credit (“ITC”) or other grants that provide up-front
financial benefits tied to the cost of the project and not actual production. Wind power
projects that opt for the ITC or other grants receive the full financial benefit of these
incentives regardless of project output.

Page 11 of 87



E. Negative Prices

Up until now, BPA anticipated that it could meet, and has met, its various statutory
objectives under an open access transmission regime. Under current circumstances, BPA
believes it can continue to meet these various objectives by providing no-cost BPA
hydropower when necessary to displace non-Federal generation in order to satisfy BPA’s
environmental obligations, while at the same time ensuring load service. However, BPA
believes that its statutory responsibilities and the objectives of the Northwest Power Act
would be frustrated if BPA were required to pay negative prices in order to ensure
compliance with BPA’s environmental responsibilities.

Payment of negative prices to sell Federal hydropower is inconsistent with BPA’s
obligations under the Northwest Power Act. The Northwest Power Act provides that
transmission access and services are to be provided subject to any existing legal
obligations and without substantial interference with the Administrator’s power
marketing program.*® While one purpose of the Northwest Power Act is to encourage the
development of renewable power in the Pacific Northwest through BPA’s acquisition
authority, that is one purpose among many that BPA must meet, including assuring the
Northwest has an economical power supply, providing environmental quality, continuing
to repay the U.S. Treasury on a current basis, and protecting, mitigating and enhancing
fish and wildlife of the Columbia River and its tributaries.®* In that last regard, the
Northwest Power Act directs that,

[t]he Administrator shall use the [BPA] Fund and the authorities available
to the Administrator . . . to protect, mitigate, and enhance fish and wildlife
to the extent affected by the development and operation of any
hydroelectric project of the Columbia River and its tributaries in a manner
consistent with [the Council’s power plan and fish and wildlife program],
and the purposes of th[e] [Northwest Power Act].*

In addition, paying negative prices to displace renewable generation to ensure BPA’s
environmental responsibilities are met is neither socially optimal nor consistent with
traditional principles of cost causation. BPA'’s statutory preference customers would end
up paying the costs of displacing renewable generation that is currently almost entirely
serving the loads of utilities outside of the BPA Balancing Authority Area. The costs of
Federal and state production incentives should be borne by a broad group of taxpayers
and ratepayers receiving the wind power, not concentrated on smaller subsets of
consumers with limited economic interest or benefits from the renewable generation.

F. Additional Mitigation Measures

BPA continues to work with the region to identify additional steps it could take in future
years when similar overgeneration events occur. After receiving input at public

%016 U.S.C. § 839f(d)(2) & (i)(3).
%116 U.S.C. § 839.
%216 U.S.C. § 839b(h)(10)(A).
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workshops on October 12 and December 3, 2010, BPA is actively exploring the
following additional tools that could assist managing TDG levels during overgeneration
events:

e BPA is working actively with multiple counterparties to ensure that the thermal
displacement market is as active and liquid as possible. BPA is committed to
trying to maximize displacement of the region’s thermal resources prior to
implementing Environmental Redispatch.

e Discussions are taking place with multiple utilities for possible 2011
implementation of time-shifted irrigation pump load. While this likely will start
small, the hope is that the concept can be grown in future years.

e BPA initiated conversations with the Bureau of Reclamation and Idaho
Department of Water Resources to increase diversions to replenish irrigation
aquifers. While there is very little potential for 2011 implementation due to
limited infrastructure, the longer-term potential may be on the order of 5 kcfs.

e Through an effort known as the Transmission Utilization Group (TUG), BPA has
been working with Northwest and California utilities to explore and mitigate
potential barriers to maximizing utilization of the interties to California. A draft
report of this group is expected to be released sometime this spring.

e BPA may reduce inc reserves as well as dec reserves as a step to manage TDG
levels. Reducing inc reserves allows for the potential to increase on-peak FCRPS
generation, which decreases the need for additional spill in off-peak hours.

BPA has assigned teams of subject matter experts to actively pursue these options and
will continue efforts to find solutions to avoid overgeneration events. However, with as
much as 3,000 MW of additional wind generation expected to come on line in the next
few years, these steps may be insufficient to ensure consistency with BPA'’s
environmental and statutory responsibilities. The use of traditional market mechanisms
involving the sale of zero price hydropower does not appear to be a viable strategy for
displacing renewable generation that faces the loss of Federal and state production
incentives when not producing power.

As a result, given its statutory obligations and legal authorities, BPA will implement
Environmental Redispatch on an interim basis this spring and provide no-cost Federal
hydropower as necessary to displace non-Federal generation in BPA’s Balancing
Authority Area under the conditions described in this Final ROD. BPA will continue to
explore alternative solutions with stakeholders before deciding whether to continue these
policies in the future. These conditions and additional details of the rationale for BPA’s
Environmental Redispatch and Negative Pricing Policies are discussed in more detail
below.
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I11.  ENVIRONMENTAL REDISPATCH

Under Environmental Redispatch, BPA will temporarily substitute renewable, carbon-
free hydropower for other generation when necessary to ensure FCRPS operations are
consistent with BPA’s environmental, statutory, and reliability responsibilities. During
an Environmental Redispatch, utilities and consumers who purchase wind power or other
energy would continue to receive the full energy deliveries associated with their
transmission schedules, but the energy would originate from the FCRPS instead of other
resources.

As explained in the previous section, during times of high flows, all reasonably
practicable actions must be taken to operate the FCRPS consistent with BPA'’s
environmental responsibilities. During the June 2010 events, in order to match this
generation with load, BPA offered free hydropower to generators within BPA’s
Balancing Authority Area, resulting in most of the thermal generators in the Northwest
shutting down. With another 3,000 MW of wind generation expected to interconnect to
the BPA transmission system over the next few years, and with the potential for even
higher flows than those experienced in June 2010, the proposed Environmental
Redispatch protocol is now necessary to ensure consistency with BPA’s environmental,
statutory, and reliability responsibilities.

BPA would perform Environmental Redispatch only as a last resort to avoid harm to
listed salmon and other aquatic species during high water periods that result in
overgeneration in the BPA Balancing Authority Area and dangerous TDG levels in the
Columbia River system, and to provide options to reduce generation in BPA’s Balancing
Authority Area in order to maintain system reliability, while meeting its environmental
and statutory responsibilities.

A. Conditions for Environmental Redispatch

Before implementing Environmental Redispatch, BPA will take all reasonable actions to
reduce excess spill, including:

Sales through bilateral marketing, including offering to sell at zero cost;
Cutting prescheduled Pacific Northwest Coordination Agreement storage;
Deferring scheduled generation maintenance activities;

Deferring scheduled transmission maintenance activities;

Increased pumping into Banks Lake at Grand Coulee;

Seeking flow reductions with BC Hydro;

Seeking additional load under hourly coordination with Mid-Columbia Hydro
Projects;

Seeking access to additional reservoir storage space at Federal Projects;

e Generation Reductions at Columbia Generating Station;

e Requesting adjustments to mutually agreeable transactions;
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e Operating hydro projects inefficiently and at speed-no-load, within BiOp
parameters;

e Implementing additional spill at FCRPS projects per the Corps’ spill priority
list within prevailing water quality standards; and

e Reducing available balancing reserves to maximize turbine flows.

This is a list of known actions that are typically available and effective to relieve excess
spill conditions. BPA is continually evaluating additional measures to add to this list.

In the event that BPA determines that these actions collectively will be insufficient to
manage spill past unloaded turbines, BPA will implement Environmental Redispatch if:
(1) high flow conditions at hydroelectric projects risk spill in excess of spill required for
fish passage set in the BiOp resulting in TDG levels above prevailing water quality
standards; (2) there is unloaded turbine capacity at those projects to potentially relieve
spill; and (3) there is online generation that can be displaced with Federal power without
compromising system reliability.

B. Environmental Redispatch Implementation

1. Environmental Redispatch Priority

BPA will first redispatch thermal generators, who can avoid fuel costs and do not receive
economic incentives such as RECs and PTCs. BPA will redispatch thermal generators to
as low of a generating level as possible without threatening reliability.** Most thermal
generation, however, will likely have accepted low-cost or free FCRPS generation and
should already be offline. Second, if BPA determines that additional generation relief is
needed after redispatching thermal generators that do not have reliability requirements,
BPA will redispatch variable energy resources (“VERs”),** such as wind generation, on a
pro rata basis. VERs will include all generators that are characterized by an energy
source that: (1) is renewable; (2) cannot be stored by the facility owner or operator; and
(3) has variability that is beyond the control of the facility owner or operator. This
includes, for example, wind, solar thermal and photovoltaic, and hydrokinetic generating
facilities. This does not include, for example, hydroelectric, biomass, or process steam
generating facilities. VERSs will be redispatched to achieve the necessary relief, which
may result in such generators being moved completely offline.

* The reduction in output of some thermal generators may have negative impacts to system reliability.
Examples include generation that supports the reactive stability of the transmission system, minimum
generation to provide capacity for ancillary service obligations, or minimum generation to meet future peak
load.

%% In the future, VERs other than wind, such as solar energy, may be developed within BPA’s Balancing
Authority Area.
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2. Environmental Redispatch Protocols

BPA has developed and received comments on the Environmental Redispatch Business
Practices (“Business Practices”) BPA will use to implement Environmental Redispatch
for this year.>® The Business Practices detail the generators that will be subject to
Environmental Redispatch and the communication mechanisms for notification that an
Environmental Redispatch event is imminent, when an event is declared, and when an
event is over. The Business Practices also detail how generation limits for redispatched
generators will be communicated and the procedures for thermal and non-federal hydro
generators to set minimum generation levels which they cannot be redispatched below for
reliability reasons. Further, the Business Practices address how BPA will treat
Generation and Energy Imbalance accounting to avoid adverse economic impacts to
customers from Environmental Redispatch.

3. Expected Duration of Environmental Redispatch

The conditions that lead to an Environmental Redispatch are of greatest likelihood during
spring runoff periods. During spring runoff periods, Environmental Redispatch is more
likely to be triggered in nighttime and shoulder periods, as regional loads are lower and
unloaded turbine spill is more prevalent. During peak daytime hours, turbines are more
likely to be loaded to full capacity, which reduces the likelihood for Environmental
Redispatch. BPA will match the period of redispatch with the expected duration of the
conditions necessitating Environmental Redispatch. Depending on the conditions,
Environmental Redispatch could last anywhere from a minimum of several hours up to
several weeks. BPA has also released peer-reviewed analysis that identifies scenarios
that illustrate the potential range in magnitude, duration and potential financial
implications of Environmental Redispatch events. These materials are available on
BPA’s website.*

4. Contractual Authority and Amendments

All generators interconnected to the FCRTS or within BPA’s Balancing Authority Area
have the obligation to reduce generation when ordered to do so by BPA. All generators
with an interconnection agreement with BPA, such as Large Generator Interconnection
Agreements (“LGIAs”), Small Generator Interconnection Agreements, Balancing
Authority Service Agreements, and other generation interconnection agreements, must
follow BPA’s Dispatch Orders. These interconnection agreements specifically provide
that generators are required to follow all Dispatch Orders issued by BPA, such as an
order to reduce generation during an Environmental Redispatch.>” BPA’s Dispatch
Orders must be followed to maintain system reliability.

% gee http://transmission.bpa.gov/ts_business_practices/ at Comments and Redline, Comments and Redline
Postings, Environmental Redispatch, V1.

* http://www.bpa.gov/corporate/Agency Topics/ColumbiaRiverHighWaterMgmnt/.

%" Failure to follow a dispatch order will subject the generator to a Failure to Comply Penalty Charge, as
specified in BPA’s Transmission Rate Schedules.
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Specifically with respect to LGIAS, Article 9.7.2 gives BPA the specific authority to
interrupt interconnection service for reliability reasons. The LGIA also conditions
interconnection service on BPA’s compliance with Applicable Laws and Regulations,
such as the legal responsibilities described in this document.®® Further, BPA believes that
situations such as those described in this document qualify as Force Majeure events under
all interconnection agreements, since the need to comply with BPA’s environmental
responsibilities constitutes an “order, regulation or restriction imposed by governmental
... authorities[.]"*°

For the sake of clarity, however, BPA will be unilaterally amending Appendix C of
LGIAs to specifically reference Environmental Redispatch.*® Because this Final ROD is
being issued on an interim basis, these amendments will terminate on March 30, 2012,
concurrent with the expiration of this Final ROD.

5. OATT Amendments

Environmental Redispatch does not affect a Transmission Customer’s transmission
rights, as all energy deliveries will be made. However, BPA will continue to explore in a
separate process whether to amend its OATT to more specifically delineate the effect of
BPA’s environmental and related statutory obligations on Transmission Service in order
to be absolutely clear regarding the terms and conditions of Transmission Service.

% See BPA OATT, Attachment L, Article 4.3 of the Standard Large Generator Interconnection Agreement;
BPA OATT Attachment N, Article 1.5.2 of the Small Generator Interconnection Agreement.

¥ See BPA OATT, Attachment L, Article 1 of the Standard Large Generator Interconnection Agreement.
“ The Commission has ruled that Transmission Providers have the unilateral right to amend LGIAs to
include operational requirements. See Bonneville Power Administration, 112 FERC { 61,195, P20 (2005).
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IV.  NEGATIVE PRICING POLICY

The Northwest energy market is a bilateral market, with most of the trading done at the
Mid-Columbia trading hub and the California Oregon border. Under certain conditions,
typically when electricity loads are light and there is an over-abundance of generation,
the Northwest electricity market can be susceptible to negative prices. Generally, the
magnitude and duration of negative prices is influenced by a number of factors, which
include:

e transmission constraints,

e volatile stream flows,

e the region’s growing number of VERSs that can operate economically at
negative prices due to PTCs and RECs,

e reliability-driven must-run thermal generators, and

e maintaining operations consistent with environmental laws.

These factors make generation forecasts difficult, limit exports, and inundate the region’s
resource stack with must-run generators and power that is profitable at negative prices for
those generators that receive Federal and state production incentives.

A. Negative Pricing Policy During Overgeneration Events

BPA will not pay negative prices during times when BPA needs to generate in order to
comply with its environmental responsibilities. The payment of negative prices could
result in opportunities to distort the market and presents an unreasonable cost shift from
those generators that can operate profitably during times of negative prices to BPA'’s fish
and wildlife program and/or to BPA ratepayers, and jeopardizes BPA’s ability to comply
with its statutory responsibilities, including cost recovery. To date, BPA has not been
required to pay negative prices during these situations. Similarly, when purchasing
energy, BPA will accept zero-priced energy rather than negatively-priced energy from a
generator that is required to generate energy due to operational constraints, such as
compliance with environmental laws. The only exception to this policy is when BPA is
bidding into auction markets at zero or positive prices and is awarded energy at negative
prices as a result of the auction.

As indicated earlier, BPA must act in a fashion that reasonably balances and
accommodates the multiple purposes of the Northwest Power Act.** Currently, BPA’s
fish and wildlife budget exceeds $750 million each year (over $440 million in direct
expenditures and over $300 million in foregone revenues). The difficulties BPA has in
balancing FCRPS generation to protect, mitigate, and enhance fish and wildlife and

* Section 4(h)(10)(A) of the Northwest Power Act obligates the Administrator to use his authorities to
“protect, mitigate, and enhance fish and wildlife to the extent affected by . . . any hydroelectric project of
the Columbia River and its tributaries,” consistent with the Council's Power Plan, the purposes of the
Northwest Power Act, and other provisions of law. See, e.g., Cal. Energy Comm'n v. Bonneville Power
Admin., 909 F.2d 1298, 1315 (9th Cir. 1990)
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maintaining an economical power supply are captured well in BPA’s ROD adopting the
2008 BiOp.*> BPA is already absorbing significant financial impact and risk by
providing free power during overgeneration events through Environmental Redispatch.
Payment of negative prices in order to protect fish and wildlife and to assure that the
value of a wind generators’ PTCs and/or RECs are not impacted could impose an
additional and unnecessary burden on BPA'’s fish and wildlife program costs and
compromise BPA’s cost recovery objectives and the need to maintain an economical
power supply. Environmental compliance is a fundamental part of BPA’s operations and
a major cost of doing business. Just like BPA’s customers, all generators interconnecting
to BPA’s system must take the system as it is, complete with environmental
responsibilities. Negative pricing would place a new financial burden on BPA’s fish and
wildlife program and BPA’s preference customers in order to ensure VERS are kept
whole, even though BPA’s preference customers are not purchasing or receiving benefits
from the VER generation.

Some parties may well argue that negative prices should not be viewed as a fish and
wildlife cost, occasioned by environmental limits, but as a transmission cost, since the
cause of the payment would be BPA’s open access transmission regime, i.e., but for open
transmission access, BPA would not be paying negative prices to meet its environmental
responsibilities. Were that the case, we would again be shifting the costs to BPA
ratepayers, albeit transmission ratepayers, and creating the risk of unreasonably high
transmission rates, a large percentage of which are paid by BPA’s preference customers.

Moreover, if BPA’s policy was to pay negative prices to meet its environmental
responsibilities, marketers and non-Federal generators would be presented with
opportunities to refuse BPA offers of low-priced or free power and wait until BPA was
forced to offer its power at negative prices in order to comply with its environmental
responsibilities. The fact that there is a large amount of publicly available hydro
generation, stream flow, and water storage data makes the region aware of those times
when hydro flexibility is tight and the potential of negative prices exists. If the region
knew that BPA was approaching conditions where it needs to generate in order to meet
its environmental responsibilities and BPA was willing to pay negative prices, there
would be less incentive for resources to back down economically in isolation and a higher
incentive to delay target purchases until prices went negative and approached the last
dispatchable resource in the region — renewable generation receiving Federal and state
production incentives. As a result, the marketplace is not an effective solution, as BPA
would be forced to accept the demands of the buyer. This would not only create undue
pressures on BPA’s budget and significant economic risk to BPA and its ratepayers, but
also reduce the ability to manage TDG levels in the river.

%2 Bonneville Power Administration Record of Decision Following the May 2008, NOAA Fisheries FCRPS
Biological Opinion on Operation of the Federal Columbia River Power System, 11 U.S. Bureau of
Reclamation Projects in the Columbia Basin and ESA Section 10 Permit for Juvenile Fish Transportation
Program, at 33-36 (Aug. 12, 2008), available at

http://www.bpa.gov/corporate/pubs/rods/2008/BPA ROD to Implement 2008 FCRPS BiOp RPA.pdf.
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BPA must plan the operation of FCRPS generation to keep the interconnected system of
projects within operational requirements, such as meeting load and ancillary service
obligations, maintaining reliability, and meeting environmental obligations. Meeting
BPA long-term preference customer load obligations forms the base of this operation,
and BPA purchases or sells power in the marketplace to reshape the net load to meet
operational requirements. These purchases and sales are made in differing timeframes
based on available information and the need to maintain reliability. If non-Federal
generators and marketers withheld offers to purchase FCRPS power until the market
turned negative, BPA could be presented with excessive uncertainty in market depth that
could result in additional spill due to the magnitude of sales exposure.

In addition, the sale of power at negative prices inappropriately shifts the cost burdens
associated with the PTC and RECs to BPA ratepayers. The PTC and RECs were
intended to facilitate carbon-free renewable energy production and are paid for by
Federal taxpayers and consumers of the renewable generation. BPA marketing activities
associated with balancing the system and meeting non-power constraints directly impact
the rates of BPA’s preference customers; thus, paying negative prices would be reflected
in these customers’ rates through future rate proceedings that would shift the cost burden
of the PTC and RECs to BPA’s preference customers. This represents an unnecessary
transfer of value between two carbon free generation resources.

While VERs would be kept whole financially if the costs of paying negative prices were
shifted to BPA’s preference customers, this outcome could have a detrimental effect on
the development of renewable resources in BPA’s Balancing Authority Area. Because of
the cost shifts presented by the payment of negative prices, strong opposition to efforts to
further develop and integrate VERs in BPA’s Balancing Authority Area could result.

Based on the peer-reviewed analysis conducted by BPA, the cost of paying the value of
lost PTCs and RECs alone could cost up to $50 million during 2012, if it proved to be a
year of high water and heavy wind conditions.** But these may not be the only costs that
a wind generator will consider, and that figure could be much higher in certain
conditions.** In addition, this study does not consider the potential for thermal generators
to seek negative-priced payments that they have not received before, creating a new
revenue stream for these generators. The payment of negative prices would shift the cost
burdens associated with the PTC and REC to BPA’s customers, jeopardize BPA’s cost
recovery objectives, and also hinder the ability of BPA to manage TDG levels. BPA,
however, has the statutory requirements to carry out its marketing obligations, including
keeping rates as low as possible consistent with sound business principles, recovering its
costs, and protecting fish and wildlife affected by operation of the FCRPS.* Such
outcomes would be inconsistent with these statutory principles. The twin goals of

** Northwest Overgeneration: An Assessment of Potential Magnitude and Cost, at 13 (available at
http://www.bpa.gov/corporate/AgencyTopics/ColumbiaRiverHighWaterMgmnt/BPA_Overgeneration_Ana
lysis.pdf).

4 See Comments of enXco at 8; Comments of Horizon at 8.

*® See 16 U.S.C. § 839f(i)(1)(B); 16 U.S.C. § 839f(i)(3); 16 U.S.C. § 839b(h)(10)(A); 16 U.S.C. §
839%(a)(1).
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protecting, mitigating, and enhancing fish and wildlife affected by the development,
operation, and management of hydropower facilities while assuring the Pacific Northwest
an adequate, efficient, economical, and reliable power supply will be put at an
unreasonable risk if BPA is forced to pay negative prices as a consequence of providing
transmission to VERs.*

B. Economic Impacts

Environmental Redispatch seeks to ensure generators are able to meet their power
delivery obligations. Different resources, however, will face different secondary impacts
from displacement under Environmental Redispatch. Thermal resources may face
reduced efficiency due to a change in operating level. This will likely be compensated
for by the fuel savings associated with the displacement, which explains why thermal
resources have traditionally accepted offers of low-priced hydro power during past
overgeneration events. As a result, there is expected to be only a very small amount of
thermal generation subject to Environmental Redispatch.

Depending on their financing arrangements and age, some VER resources may face the
loss of PTCs if they are displaced by FCRPS generation. VERs may also face the loss of
state-authorized RECs, which are assets that are marketable to meet some state
Renewable Portfolio Standards (“RPS”). BPA understands that these losses may fall to
the generation owners or to investors, depending on the contractual arrangements.
Consequently, BPA will only redispatch VERS to the extent necessary after thermal
generators are redispatched.

C. Proposed Legislative Approaches to Mitigate for Environmental Redispatch

Because the economic impacts on VERs stem from the loss of RECs and PTCs, BPA has
proposed to explore with VERSs and other regional stakeholders legislative solutions that
would allow those generators to remain eligible for PTCs and RECs when an
Environmental Redispatch occurs. Legislative solutions would mitigate the potential
economic impacts that Environmental Redispatch poses for VERs.

“® These principles were reaffirmed in BPA’s ROD adopting the 2010 Supplemental BiOp. In evaluating
the different approaches proposed by the various parties, the ROD stated: “To the extent that these
alternative operations would further reduce the generation of the hydrosystem or restrict its flexibility in
meeting load, they would escalate the costs and intensify the challenges of maintaining an adequate,
effective, economical and reliable power supply.” Bonneville Power Administration Record of Decision
Following the May 20, 2010, NOAA Fisheries Supplemental Biological Opinion to the May 2008 FCRPS
Biological Opinion for Operation of the Federal Columbia River Power System, 11 U.S. Bureau of
Reclamation Projects in the Columbia Basin and ESA Section 10 Permit for Juvenile Fish Transportation
Program, at 20 (June 11, 2010), available at http://www.bpa.gov/corporate/pubs/RODS/2010/.
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V. RESPONSE TO PUBLIC COMMENTS

BPA received 41 comments on the Draft ROD, both supporting and in opposition to the
proposals in the Draft ROD. This Final ROD incorporates changes based on public
comments, and below is BPA’s response to the specific issues raised by the public
comments.

A Statutory Authority

Al. Issue: Whether BPA’s decision not to pay negative prices constitutes market
manipulation prohibited under Section 222 of the Federal Power Act.*’

Commenters’ Positions:

BPA received multiple comments expressing concern that BPA’s Negative Pricing Policy
may constitute market manipulation prohibited under Section 222 of the Federal Power
Act. Iberdrola Renewables, Inc. (“Iberdrola”) commented that BPA’s proposal
“introduces a market distortion that can improperly influence prices in the Northwest”
and that BPA “must consider the risk that its proposal might be found to be inconsistent
with the Commission’s market manipulation rules” pursuant to Section 222 of the Federal
Power Act.”® Similarly, Puget Sound Energy, Inc. (“PSE”) states that “the Draft ROD
fails to explain how the proposed Environmental Redispatch Protocol and Negative
Pricing Policies complies with the spirit, if not the letter, of section 222 of the Federal
Power Act” and that “BPA should explain how its proposed Environmental Redispatch
Protocol and Negative Pricing Policy is consistent with [the] statutory prohibition”
against market manipulation.*® Portland General Electric Company (“PGE”) also
commented that it “is concerned that BPA’s proposed policy consists of the employment
of a device or artifice to manipulate market prices and will therefore cause BPA and its
customers to violate [the Commission’s] anti-market manipulation rules. PGE requests
that BPA address this issue before approving the Draft ROD.”*® Finally, PacifiCorp
commented that “BPA fails to show compliance with section 222 of the Federal Power
Act,” that “BPA has not shown how the proposed policies are consistent with the market
manipulation prohibition,” and that, consequently, BPA’s proposed policy “contravene[s]
multiple federal laws.”™"

Evaluation of Positions:

BPA disagrees that its decision not to pay negative prices implicates Section 222 of the
Federal Power Act. None of the comments submitted specifically explain how BPA’s
decision implicates Section 222, but simply cite the statute. Section 222 of the Federal
Power Act prohibits any entity engaged in a transaction that is subject to the FERC

716 USC § 824v(a).

8 Comments of Iberdrola at 12-13.
49 Comments of PSE at 16.

%0 Comments of PGE at 4.

> Comments of PacifiCorp at 9.
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jurisdiction, from the use of “any manipulative or deceptive device or contrivance.”

Section 222 provides:
It shall be unlawful for any entity . . . , directly or indirectly, to use or
employ, in connection with the purchase or sale of electric energy or the
purchase or sale of transmission services subject to the jurisdiction of the
Commission, any manipulative or deceptive device or contrivance . . ., in
contravention of such rules and regulations as the Commission may
prescribe as necessary or appropriate in the public interest or for the
protection of electric ratepayers.

The parties’ comments are misplaced and fail to recognize the application of section 222
to prevent manipulation of the market. In Order 670, the Commission adopted
regulations for implementing Section 222.°2 FERC’s regulations provide:

(@) It shall be unlawful for any entity, directly or indirectly, in connection
with the purchase of or sale of transmission services subject to the
jurisdiction of the Commission,

(1) To use or employ any device, scheme or artifice to defraud,
(2) To make any untrue statement of a material fact or to omit to state a
material fact necessary in order to make the statements made, in the light

of the circumstances under which they were made, not misleading, or

(3) To engage in any act, practice, or course of business that operates or
would operate as a fraud or deceit upon any entity.*

In Blumenthal v. ISO New England, Inc., et al, the Commission defined “fraud” as “*any
action, transaction, or conspiracy for the purpose of impairing, obstructing or defeating a
well-functioning market.””* The Commission further qualified the term “fraud” as
requiring that the “actual facts . . . must have been purposefully concealed.”> None of
BPA'’s actions rise to the level of the required element of fraud or deception. BPA has
been open and transparent with respect to what actions it will be taking and the reasons
for those actions. BPA has held multiple public meetings to discuss its policy decision,
and has allowed for stakeholders to submit written comments. Thus, BPA has no intent
to conceal any information in order to manipulate the market.

Further, as part of its authority granted by statute, BPA has the discretion to “exercise
control over the marketing of electricity generated in the Pacific Northwest” in order to
meet its statutory obligations.”® The Ninth Circuit Court of Appeals has upheld BPA’s

218 C.F.R.§1c.2.

%% |d. (emphasis added).

> 132 FERC 63,017 at P90 (2010) (quoting Order 670 at P50).

55 M

% See, e.q., Dep’t of Water and Power v. BPA, 759 F.2d 684, 685 (9" Cir. 1985) (upholding BPA’s Intertie
Access Policy).
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policies favoring BPA’s access to the Pacific Northwest-Pacific Southwest Intertie in
order to avoid wasteful spilling of water at FCRPS projects due to a lack of market in the
Northwest that would jeopardize BPA’s ability to recover its costs.”’ In this case, not
only are BPA’s Environmental Redispatch and Negative Pricing Policies required to
protect BPA’s ability to recover its costs and to keep rates low consistent with sound
business principles, but BPA must also avoid spill to operate consistent with
environmental laws. Further, under Environmental Redispatch, BPA will be providing
FCRPS power at zero cost to non-federal generators to meet the scheduled power
delivery. BPA has been mindful of the effects of its proposed policy on competition and
has sought to ensure that any arguable effects were warranted by BPA’s other statutory
obligations. In this situation, where BPA is providing Federal hydropower at no cost to
displaced generators in order to operate consistent with its environmental and statutory
responsibilities, BPA is exercising its responsibilities reasonably.

Decision:
BPA’s decision not to pay negative prices does not constitute market manipulation
prohibited under Section 222 of the Federal Power Act.

A2. Issue: Whether Environmental Redispatch violates Section 6 of the
Preference Act.

Commenters’ Positions:

Iberdrola believes that BPA will ““take’ non-Federal transmission for Federal needs, and
that it intended to use the firm transmission rights of existing wind generators to displace
wind energy deliveries and instead deliver Federal hydropower to such generators’ power
purchasers under the Environmental Redispatch protocol.”® Iberdrola argues that
Environmental Redispatch “is inconsistent with Section 6 of the [Preference Act],”
because “Section 6 of the Preference Act makes it clear that firm contracts for
transmission of non-Federal energy shall not be affected by ‘any increase, subsequent to
the execution of such contract, in the requirements for transmission of Federal energy.””

Evaluation of Positions:
BPA disagrees that Environmental Redispatch violates Section 6 of the Preference Act.
Section 6 of the Preference Act provides:

Any capacity in Federal transmission lines connecting, either by
themselves or with non-Federal lines, a generating plant in the Pacific
Northwest or Canada with the other area or with any other area outside the
Pacific Northwest, which is not required for the transmission of Federal
energy . . . shall be made available as a carrier for transmission of other
electric energy between such areas. The transmission of other electric
energy shall be at equitable rates[.] No contract for the transmission of

> 1d. at 687.
%8 Comments of Iberdrola at 5.
> |d. at 5-6.

Page 24 of 87



non-Federal energy on a firm basis shall be affected by any increase,
subsequent to the execution of such contract, in the requirements for
transmission of Federal energy|.]

Section 6 of the Preference Act establishes that BPA must use Federal transmission
capacity first to serve BPA’s needs, and second, to the extent transmission capacity is not
required to serve BPA’s needs, Federal transmission is to be made available to non-
Federal users. Section 6 also establishes that, once BPA has sold Federal transmission
capacity, it may not subsequently breach those contracts if BPA later determines it may
need that transmission capacity.

Iberdrola’s argument that Environmental Redispatch violates Section 6 of the Preference
Act is based on the premise that BPA is taking back transmission capacity that it has
already sold in breach of its transmission contracts.®® Iberdrola’s assertion is
unpersuasive because Environmental Redispatch does not affect a customer’s
transmission contracts; rather, Environmental Redispatch is a limitation on the use of a
generation interconnection contract. Environmental Redispatch is a tool that will help
manage overgeneration and reliability in BPA’s Balancing Authority Area and TDG
levels in the river by limiting the amount of non-federal generation. This is a limit on
generation, and is not a limitation on the use of a customer’s transmission contract. Due
to the limitation on a generator that may be associated with the transmission contract,
BPA will be ensuring that the delivery of power is completed using FCRPS generation.

This action is not an infringement of transmission customers’ rights under their respective
transmission contracts. ® Generation interconnection contracts and transmission
contracts are separate and distinct contracts. BPA’s OATT makes this clear. For
example, Article 4.4 of BPA’s standard LGIA provides that “execution of this LGIA does
not constitute a request for, nor the provision of, any transmission delivery service under
Transmission Provider’s Tariff, and does not convey any right to deliver electricity to any
specific customer or Point of Delivery.” Therefore, a limitation contained in a
generator’s interconnection agreement does not mean that transmission service from that
generator is also affected. BPA has the obligation as the Balancing Authority to ensure
that generation and load are balanced to maintain reliability. Environmental Redispatch
will ensure that firm transmission rights are maintained by delivering the quantity of
energy scheduled using those transmission rights and that BPA’s Balancing Authority
Area stays reliable.

Moreover, Environmental Redispatch is consistent with how the Federal transmission
system is currently operated. Environmental Redispatch is similar to the provision of
imbalance energy, which no party has ever stated is an infringement of transmission
contract rights. BPA provides imbalance energy when a generator in BPA’s Balancing
Authority Area, for whatever reason, cannot meet the generation levels committed to in

60

1d.
8 Even if the contract at issue were the generation interconnection contracts and not the transmission
contract, Section 6 of the Preference Act would still not be implicated because, as explained in this Final
ROD, BPA is not in breach of those contracts. Infra at 8§ V.B.1-4.
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the associated transmission schedule. BPA makes up the difference between the
generation levels and the transmission schedule by increasing generation on the FCRPS.
During Environmental Redispatch, non-Federal generators in BPA’s Balancing Authority
Area have their ability to generate limited, and BPA will make up the difference by
meeting the scheduled amount with FCRPS energy.

Decision:
Environmental Redispatch does not violate Section 6 of the Preference Act.

A3. Issue: Whether BPA’s Environmental Redispatch and Negative Pricing
Policies conflict with BPA'’s statutory obligation to encourage the
development of renewable resources.

Commenters’ Positions:

Iberdrola argues that, by “targeting wind resources with its ... Environmental Redispatch
protocol, [BPA] violates one of the fundamental purposes of the Northwest Power Act,”
namely “encouraging renewable resource development.”®* Iberdrola believes, therefore,
that the “Draft ROD proposals discourage the development of renewable resources in
contravention to [BPA’s] Northwest Power Act directives.”®® The Public Power Council
(“PPC™) generally supports BPA’s statutory authority to implement the Environmental
Redispatch and Negative Pricing policies, as does the Western Public Agencies Group
(“WPAG”) and Pacific Northwest Generating Cooperative (“PNGC”).

Evaluation of Positions:

BPA disagrees that BPA’s policies adopted in this Final ROD conflicts with Section 2 of
the Northwest Power Act. First, BPA’s Environmental Redispatch proposal does not
only apply to wind resources. Rather, BPA has made a commitment to take all steps
reasonably available to avoid Environmental Redispatch, and when Environmental
Redispatch is triggered, BPA will first attempt to solve the overgeneration issue by
redispatching thermal resources. As a result, BPA’s Environmental Redispatch policy
goes to great lengths to ensure wind generation is not affected.

Second, encouraging the development of renewable resources cannot be viewed in
isolation as the sole purpose of the Northwest Power Act.** Section 2 of the Northwest
Power Act specifies the Congressional Declaration of Purpose of the Northwest Power
Act. While “encouraging” the development of renewable resources is one listed purpose,
Section 2 of the Northwest Power Act also provides that the Northwest Power Act was
intended to “assure the Pacific Northwest of an adequate, efficient, economical and
reliable power supply.”® Moreover, Section 2 of the Northwest Power Act requires that
the purposes be “construed in a manner consistent with applicable environmental laws.”

62 Comments of Iberdrola at 8.

63 M

% See Dep’t of Water and Power v. BPA, 759 F.2d. at 685 (BPA’s policy decisions “involve[] a complex
web of four federal statutes and a complex factual background.”)

% 16 USC § 839(2) (emphasis added).
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Therefore, the language in Section 2 of the Northwest Power Act should be read as
putting compliance with environmental laws and assuring an adequate, efficient,
economical and reliable power supply as affirmative purposes of the Northwest Power
Act, while encouraging renewable resources should be read as a goal.

Third, the Northwest Power Act and BPA’s other governing statutes require it to establish
“the lowest possible rates to consumers consistent with sound business principles,”® to
provide “equitable treatment for [] fish and wildlife . . . .,”®" and to recover its costs.®®
BPA believes that its Environmental Redispatch and Negative Pricing Policies strike the
appropriate balance between these competing statutory obligations. The payment of
negative prices when BPA is forced to generate energy in order to reduce spill would
have enormous financial consequences for BPA, and may threaten BPA’s ability to
recover its costs.”® As earlier stated, BPA embarked on its open access transmission
regime with a view that Federal needs could be met. The policy here assures that this
continues to be the case. Payment of negative prices does not. Further, BPA’s decision
not to pay negative prices keeps power and transmission rates low consistent with sound
business principles, and BPA’s decision to implement Environmental Redispatch gives
BPA the tools necessary to continue the development of wind in the Pacific Northwest
while ensuring the protection of fish and wildlife.

Further, it is unclear whether the payment of negative prices would actually encourage
the development of renewable resources, as the parties suggest. Paying negative prices
and shifting those costs to BPA'’s preference customers could draw significant opposition
to the development of any more renewable resources in the Pacific Northwest, as further
development of renewable resources would lead to increased overgeneration events and
increased costs to BPA’s preference customers. BPA’s preference customers would
likely oppose any further integration of VERS.

As a result, BPA does not view Environmental Redispatch as unduly discouraging the
development of renewable resources. As explained previously, BPA’s decision to adopt
an OATT and related policies have encouraged the development of wind generation in
the Pacific Northwest. Specifically, wind generators have interconnected in BPA'’s
Balancing Authority Area far beyond the expectations and targets contemplated in
regional power plans promulgated by the Council. For example, in the Council’s 2005
Fifth Power Plan, it forecast up to 6,000 MW of installed wind capacity in the Pacific
Northwest during the next 20 years.”® The Pacific Northwest has already reached 6,000
MW of installed wind capacity, with over 3,000 MW in BPA’s Balancing Authority
Area. BPA cannot, however, allow the unfettered development of wind within its
Balancing Authority Area if to do so would hinder BPA’s ability to comply with its
environmental, statutory, and reliability responsibilities.

%16 USC § 838g.

6716 USC § 839b(h)(11)(A)(i).

%816 USC § 838g.

® Supra § IV.A.

" Fifth Northwest Electric Power and Conservation Plan at 50 (available at
http://www.nwcouncil.org/energy/powerplan/s/).
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Decision:

BPA’s Environmental Redispatch and Negative Pricing Policies do not discourage the
development of renewable resources, but are necessary to continue to interconnect more
wind resources in the region.

A4. Issue: Whether BPA’s policy not to pay negative prices ensures the lowest
possible rates to consumers as required by the Northwest Power Act and
Transmission System Act.

Commenters’ Positions:

PSE argues that BPA’s Environmental Redispatch and Negative Pricing Policies will
keep rates lower for power customers but increase costs for transmission customers. PSE
states that the Northwest Power Act and Transmission System Act mandates that BPA’s
policies establish “the lowest possible rates for consumers,” and that such mandate
applies both to Power and Transmission rates.”* PSE also implies that BPA has no
obligation to protect Power rates, as preference customers do not have a “preference to
price.”’® PPC supports BPA’s proposal to not pay negative prices, stating it “protects
powers customers from unreasonable costs,” as well as “unreasonable costs to its fish and
wildlife program and its cost recovery obligations.” In addition, PPC commented that
BPA should not “guarantee [generators’] receipt of state and federal payments” for RECs
and PTCs. ”® PNGC also supports BPA’s decision not to pay negative prices in order to
keep electricity costs “reasonable and affordable.”

Evaluation of Positions:

The fact that some VERs receive additional financial benefits from PTCs and RECs that
may be affected by BPA’s policies does not mean that BPA’s actions do not ensure the
lowest possible rates for all consumers. PSE’s argument suggests that BPA’s
Environmental Redispatch policy will impact the rates paid by BPA’s transmission
customers. This is simply not the case. The decision to not pay negative prices when
selling FCRPS power to any entity during a high water event may impact the ability of
some parties to receive RECs and PTCs, but this does not implicate transmission rates.
BPA’s Environmental Redispatch and Negative Pricing Policies are simply not
ratemaking and thus do not affect rates, as these policies do “not impose any charge at all
or define any formula for computing charges.”’* As PPC and PNGC point out, the
payment of negative prices when selling FCRPS power under the situations described in
this Final ROD would result in unreasonable costs to BPA, and, ultimately, result in
increased rates to BPA’s customers. As indicated earlier, BPA would expect arguments
to be made that the payments are caused by TDG limits to protect fish and should be
borne by Power customers, while others would argue that they are necessitated by BPA’s
open access transmission policies and should therefore be allocated to Transmission
customers. In either case, rates would be needlessly burdened. Thus, the policies in this

™ Comments of PSE at 10.

72 m

® Comments of PPC at 3.

7 Cal. Energy Res. Conservation and Dev. Comm’n v. BPA, 831 F.2d 1467, 1472 (9" Cir. 1987).
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Final ROD do ensure the lowest possible rates for both Power and Transmission
customers.

Moreover, BPA’s obligation to establish the lowest possible rates to consumers must be
consistent with “sound business principles.” " As stated in this Final ROD, peer-
reviewed studies conducted by BPA estimate the possible cost of paying negative pricing
to be up to $50 million, based on an estimated combined value of RECs and PTCs of $38
MWh. As pointed out by enXco and Horizon Wind, however, the cost could potentially
be up to $121 MWh, making it possible that the payment of negative prices may be much
more costly to BPA.”® Further, the peer-reviewed study did not account for the potential
for thermal generators to also hold out for negative-priced power because BPA needs to
generate at any cost to meet its environmental responsibilities. Because of the potential
financial impact the payment of negative prices could have on BPA’s rates and BPA’s
ability to recover its costs, and the unreasonableness of shifting the costs of RECs and
PTCs to BPA’s power customers, BPA does not believe that paying negative prices in
order for BPA to meet its environmental obligations is consistent with sound business
principles.”’

Finally, BPA must consider the overall regional impacts. As parties have noted, the
Pacific Northwest has always experienced periodic episodes of overgeneration. The
addition of significant quantities of generation that is non-responsive to overgeneration
events will cause such events to be more frequent and increase the risk that FCRPS
operations will be inconsistent with BPA’s environmental obligations. Shifting the costs
that arise from this situation away from the parties that are causing the incremental
impact would not only inappropriately transfer costs, but also ignore the operational
realities of the Pacific Northwest load/resource dynamics in the development of new
resources.

Decision:

BPA’s policy not to pay negative prices does not violate BPA’s statutory directive under
the NWPA and Transmission System Act to establish the lowest possible rates for
customers.

516 USC 838g.

76 Comments of EnXco at 7-8; Comments of Horizon Wind at 7-8,

77 See Public Power Council v. BPA, 442 F.3d 1204, 1210-11 (9" Cir. 2006) (deferring to BPA’s
determination that it is acting according to “sound business principles” where “‘the agency is responding to
unprecedented changes in the market.”” (quoting Ass’n of Pub. Agency Customers v. BPA, 126 F.3d 1158,
1171 (9" Cir. 1997)).
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A5.  Issue: Whether BPA’s Environmental Redispatch and Negative Pricing
policies violate Section 7(g) of the Northwest Power Act.

Commenters’ Positions:

Iberdrola asserts that any “costs associated with payment of negative prices should be
treated like other fish and wildlife costs and allocated to power rates pursuant to
Northwest Power Act Section 7(g),” because “these costs ... are caused by the fish and
wildlife requirements of the generating facilities whose output [BPA] markets.“’

Evaluation of Positions:

Section 7(g) of the Northwest Power Act provides, in part:
[TThe Administrator shall equitably allocate to power rates, in accordance
with generally accepted ratemaking principles and the provisions of this
chapter, all costs and benefits not otherwise allocated under this section,
including, but not limited to, conservation, fish and wildlife measures,
uncontrollable events, reserves . . . and the sale of or inability to sell
excess electric power.™

Iberdrola characterizes BPA’s Environmental Redispatch and Negative Pricing Policies
as implicating only fish and wildlife concerns, and thus arguing that the costs should be
allocated to power rates. As explained above, however, BPA’s decision not to pay
negative prices aims to balance multiple statutory obligations, including protecting fish
and wildlife, keeping rates low consistent with sound business principles, and ensuring
cost recovery. In addition, reasonable arguments might well be raised that but for BPA’s
provision of open access transmission, negative prices would not be paid and, as such,
they should be viewed as a transmission cost, not a fish and wildlife cost. The payment
of negative prices to guarantee the profits of wind generators is an unreasonable cost that
should not be borne by BPA’s customers. The costs of lost RECs and PTCs should be
borne by the consumers of such energy and federal taxpayers, and not by BPA’s
customers.

Further, under Environmental Redispatch, BPA provides free FCRPS generation to meet
the energy obligations of all generators within BPA’s Balancing Authority Area. The
cost of foregone power revenues incurred by spilling water and providing free power in
order to comply with environmental obligations will already be reflected in power rates,
absent rate case arguments leading to a different result. While BPA’s policy may have an
economic impact on some VERS, such impacts are not common to all generators and are
due to policies beyond BPA’s control, such as RPS and the PTC. Compensating
generators for these lost profits would inappropriately shift the burden of these costs to
BPA customers, and should be borne by the consumers and taxpayers that benefit from
the renewable generation and the generator itself, since the generator contributes to the
overgeneration problem.

8 Comments of Iberdrola at 8-9.
716 U.S.C. § 839(g).
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Decision:
BPA’s Environmental Redispatch and Negative Pricing policies do not violate Section
7(g) of the Northwest Power Act.

A6. Issue: Whether Environmental Redispatch violates Section 6 of the
Transmission System Act.

Commenters’ Positions:

Iberdrola and PSE argue that Environmental Redispatch would violate Section 6 of the
Transmission System Act because of perceived discrimination in the allocation of
transmission capacity. Iberdrola asserts that Section 6 of the Transmission System Act
obligates BPA to “make available on a fair and nondiscriminatory basis, any capacity in
the Federal transmission system which [is] in excess of the capacity required to transmit
electric power generated or acquired by [BPA].”®® PSE argues that “the proposal would
require BPA’s transmission customers to bear costs of generation compliance with
environmental restrictions,” resulting in a shifting of costs to non-Federal transmission
customers from power customers, which is “unduly discriminatory and preferential and is
not fair and nondiscriminatory.”®

Evaluation of Positions:

Iberdrola’s argument appears to be based on the premise that BPA is discriminating
against wind generation by taking back firm transmission rights. However,
Environmental Redispatch is intended to solve an overgeneration issue by limiting a
generator’s ability to generate. Generation interconnection agreements and transmission
contracts are separate and distinct. Restrictions on a generator under a generation
interconnection agreement do not affect a transmission customer’s transmission rights.
Under Environmental Redispatch, BPA is ensuring that the energy delivery associated
with transmission rights is being fulfilled. Thus, there is no discrimination with respect
to the allocation of transmission capacity.

In addition, BPA disagrees that Environmental Redispatch unfairly shifts costs to non-
federal generators, as PSE asserts. BPA is ensuring that all energy deliveries are met at
no cost to the generator or transmission customer. The fact that some generators, such as
wind generators, receive other economic benefits for the production of energy beyond
BPA'’s control does not constitute an unfair or discriminatory cost shift. BPA should not
be the guarantor of economic benefits beyond the physical delivery of energy.

Finally, as noted earlier, the Administrator is obligated to use all his authorities, power
and transmission, to assure equitable treatment of fish and wildlife. At the same time, the
ESA applies to BPA, not just its Power function. In this situation, where the provision of
open access contributes to the problem we are addressing here, it is unreasonable to
expect that BPA should do even more than it has proposed here, which is the offering of

8 comments of Iberdrola at 10; 16 USC § 838d.
81 &
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free Federal hydropower as a temporary substitute for other generation when necessary to
avoid exceeding TDG limits.

Decision:
Environmental Redispatch does not violate Section 6 of the Transmission System Act.

A7. Issue: Whether Environmental Redispatch violates Section 2 of the
Preference Act.

Commenters’ Positions:

Charles Pace, PhD, comments that all energy generated from the FCRPS that is
“delivered for sale/use outside the region . . . including power provided for peaking or for
purposes of “balancing” wind generation, must be limited to surplus peaking capacity and
surplus energy as required by 16 U.S.C. § 837a.”%% Mr. Pace also asserts that “30 days
prior to executing any contract for the sale, delivery or exchange of such energy,”® BPA
must give customers “written notice that such contracts are pending and make them
available upon request.”®

Evaluation of Positions:

According to Mr. Pace, because the vast majority of the wind power developed in recent
years moves over BPA’s high-voltage transmission system, and is delivered for sale/use
outside the region, any energy that is generated at federal hydroelectric plants, including
power provided for peaking or for purposes of balancing wind generation, must be
limited to surplus peaking capacity and surplus energy pursuant to 16 U.S.C. § 837a.
Mr. Pace also asserts that “section 837a requires at least 30 days prior to executing any
contract for the sale, delivery or exchange of such energy with extra-regional entities, the
Administrator must provide Bonneville’s existing customers written notice that such
contracts are pending and make them available upon request.”®

Mr. Pace’s comments focus on BPA’s provision of balancing services to wind generators,
rather than BPA’s Environmental Redispatch proposal. This Final ROD, however, is
narrowly focused on a solution to the overgeneration issues in the Pacific Northwest.
Issues regarding the provision of balancing reserve capacity for wind balancing services
are beyond the scope of this Final ROD. BPA also respectfully disagrees with Mr. Pace
to the extent he implies that the replacement of non-federal energy with federal hydro-
based energy during an Environmental Redispatch event constitutes a sale of surplus
energy or surplus peaking capacity.

With regard to sales of surplus energy and surplus peaking capacity, section 837a of the
Pacific Northwest Power Preference Act (“Preference Act”) states:

82 Comments of Charles Pace at 2.
83
1d.
84 M
|d. at 2.
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Subject to the provisions of this chapter, the sale, delivery, and exchange
of electric energy generated at, and peaking capacity of, Federal
hydroelectric plants in the Pacific Northwest for use outside the Pacific
Northwest shall be limited to surplus energy and surplus peaking capacity.
At least 30 days prior to the execution of any contract for the sale,
delivery, or exchange of surplus energy or surplus peaking capacity for
use outside the Pacific Northwest, the Secretary shall give the then
customers of the Bonneville Power Administration written notice that
negotiations for such a contract are pending, and thereafter, at any
customer’s request, make available for its inspection current drafts of the
proposed contract.®

Section 837a of the Preference Act is clear that a contract is necessary to trigger the
notice requirements for sale, delivery, or exchange of electric energy generated at the
Federal hydroelectric plants in the Pacific Northwest. Environmental Redispatch,
however, does not involve a contract for sale, delivery or exchange of energy from BPA;
therefore, the requirements of the Preference Act are not triggered. It occurs only when
BPA has not found additional buyers of Federal power and must instead displace other
generation to avoid excessive TDG levels. If BPA replaces non-federal generation with
federal hydro generation during an Environmental Redispatch event, BPA is providing
free renewable hydropower to redispatch non-federal generators in the Pacific Northwest.
Furthermore, the act of redispatching non-federal generators with federal hydropower is
not a sale or exchange of surplus energy for use outside the region within the meaning of
the Preference Act. Simply stated, BPA is not selling surplus energy or peaking capacity
during an Environmental Redispatch event.

Mr. Pace also discusses 16 U.S.C. § 837b in relation to BPA’s provision of balancing
services to wind generators. As discussed above, BPA’s decision to provide balancing
reserve capacity for general wind balancing service is beyond the scope of this Final
ROD. Nevertheless, section 837b(a) also relates to a “contract for the sale or exchange of
surplus energy for use outside the Pacific Northwest, or as replacement, directly or
indirectly, within the Pacific Northwest for hydroelectric energy delivered for use outside
that region by a non-Federal utility . . .”®" Since BPA is not engaging in a contract for the
sale or exchange of surplus energy or peaking capacity for use outside the Pacific
Northwest or replacement of energy delivered for use outside the region by a non-Federal
utility, section 837b of the Preference Act simply does not apply to the issues at hand.

Decision
BPA’s Environmental Redispatch policy is consistent with sections 837a and 837b of the
Preference Act.

816 U.S.C. § 837a (emphasis added).
5716 U.S.C. § 837h(a).
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B. Interconnection Contracts

B1l.  Issue: Whether Article 4.3 of the LGIA gives BPA the authority to
implement Environmental Redispatch.

Commenters’ Positions:

BPA received numerous comments disputing BPA’s ability to implement Environmental
Redispatch. PSE argues that the “Draft ROD erroneously asserts that BPA currently has
the contractual right to implement the proposed Environmental Redispatch Protocol”
pursuant to Article 4.3 of existing LGIAs because “[n]o law or regulation requires BPA
to unilaterally replace scheduled generation in BPA’s Balancing Authority Area with
federal hydropower to comply with CWA and ESA obligations,” and “to the extent that
negative power prices are available to BPA to achieve such compliance, the Applicable
Law provisions do not authorize the proposed Environmental Redispatch Protocol.”®

PGE states that “no law or regulation requires BPA to unilaterally replace scheduled
generation in BPA’s Balancing Authority Area with federal hydropower to comply with
[CWA] and [ESA] obligations” and that “to the extent that negative power prices are
available to BPA to achieve such compliance, the Applicable Law provisions do not
authorize the proposed Environmental Redispatch policy.”®

PacifiCorp argues that “nothing in the [LGIAs and SGIAs] suggests that BPA is entitled
to redispatch scheduled generation and replace it with Federal hydropower in order to
comply with the CWA or ESA.”® PacifiCorp states that “BPA may still comply with
both the CWA and ESA without invoking any sort of redispatch, and BPA still has the
option of paying negative power prices to comply with both the CWA and the ESA.”*

Horizon Wind Energy, LLC (“Horizon”) and enXco Development Corporation
(*enXco”) argue that BPA’s reliance on compliance with “Applicable Laws and
Regulations” in Article 4.3 of the LGIA is a “red herring,” as BPA “can comply with the
CWA and ESA whether or not this policy is adopted.”®* Horizon and enXco state that
the purpose of BPA’s proposed policy “is to limit [BPA’s] costs in disposing of excess
federal energy.”

Iberdrola argues that BPA has not “provided support for the argument that [BPA] is
required to implement the Environmental Redispatch protocol in order to comply with its
environmental compliance requirements.”® To the extent that BPA can pay negative
prices (or use other options proposed by Iberdrola), Iberdrola believes that “Article 4.3
does not authorize implementation of the proposed Environmental Redispatch

8 Comments of PSE at 11.
8 Comments of PGE at 3.
% Comments of PacifiCorp at 6.
91
1d.
%2 Comments of Horizon at 5; Comments of enXco at 5.
93
1d.
% Comments of Iberdrola at 14-15 (emphasis in original).
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protocol.”® Iberdrola also states that Article 4.3 “does not state — or even imply — that
the provisions of the LGIA can be modified unilaterally under the auspices of compliance
with statutory requirements.”®® In addition, Iberdrola believes that “the Draft ROD
makes it clear that economics are driving the proposed protocol, not reliability or
statutory compliance.”®’

Evaluation of Positions:

All generators with an LGIA are required by Appendix C of the LGIA to follow all BPA
Dispatch Orders, such as the redispatch of generation under Environmental Redispatch.
Thus, Environmental Redispatch is not a breach of the LGIA, as generators are required
to follow Dispatch Orders. However, assuming for the sake of argument that
Environmental Redispatch orders are not proper Dispatch Orders under Appendix C of
the LGIA, BPA would still not be in breach under Article 4.3 of the LGIA.

Article 4.3 of the LGIA provides that a “Party shall not be deemed to be in Breach of this
LGIA” if it is “required or prevented or limited in taking any action” by Applicable Laws
and Regulations. Article 1 of the LGIA defines “Applicable Laws and Regulations” as
“all duly promulgated applicable federal, state and local laws, regulations, rules,
ordinances, codes, decrees, judgments, directives, or judicial or administrative orders,
permits and other duly authorized actions of any Governmental Authority.” Both BPA’s
responsibilities under environmental laws and its statutes fall within the scope of this
definition. As a result, if BPA is prevented from continuing to provide interconnection
service to a generator in order to meet its environmental and statutory responsibilities,
Article 4.3 provides that such actions are not a breach of the LGIA.

In order to operate consistent with its environmental responsibilities, flows need to be run
through the turbines at the Federal hydro projects and electricity must be generated.
When BPA is in such a must-run condition, parties know that BPA is in a situation where
it must dispose of the energy.®® If BPA were to pay any price to dispose of the energy, it
would provide opportunities for parties to hold BPA hostage by holding out until the
price reached levels that would allow parties to reap a significant profit. As explained in
this Final ROD, such a result would threaten BPA’s ability to keep rates low consistent
with sound business principles and to recover its costs, as mandated under BPA’s
authorizing legislation. Thus, the payment of negative prices so that generators will
voluntarily reduce generation is not an option that BPA can take to meet its
environmental responsibilities. As a result, when BPA is in a must-run situation due to
environmental laws, BPA cannot allow non-federal generators to continue to generate in
order to balance loads and resources. Thus, BPA must limit the ability of generators
within BPA’s Balancing Authority Area to operate in order to be able to comply with
“Applicable Laws and Regulations,” as specified in Article 4.3 of the LGIA. BPA is not
unilaterally amending the LGIA under Article 4.3 to allow for Environmental Redispatch,
as Iberdrola asserts. Rather, Article 4.3 deems actions taken that are necessary to comply

% |d. at 15.

96 M

97 M

% Supra at § IV.A.
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with Applicable Laws and Regulations are not a breach of the LGIA. As will be
discussed later, BPA will unilaterally amend LGIAs pursuant to Article 9.3.%°

Decision:
Article 4.3 of the LGIA gives BPA the authority to implement Environmental Redispatch.

B2. Issue: Whether Environmental Redispatch constitutes a Force Majeure
event under Article 16.1.1. of the LGIA.

Commenters’ Positions:

PSE states that “to the extent that the proposed Environmental Redispatch Protocol
reflects a BPA response to the costs of complying with environmental laws, the Force
Majeure provisions of the LGIA do not authorize such policies,” because “compliance
with environmental obligations does not require BPA to utilize Environmental
Redispatch, and the ability of BPA to comply with its CWA and ESA obligations is
wholly within its control.”*%

PGE states that “to the extent that the proposed Environmental Redispatch policy reflects
a BPA response to the costs of complying with environmental laws, the Force Majeure
provisions of the LGIA do not authorize such policies” because “Section 16.1.1 of the
LGIA seglcifically provides that ‘[e]Jconomic hardship is not considered a Force Majeure
event.””

PacifiCorp argues that “BPA incorrectly determines that the Force Majeure provisions
can be invoked to allow for establishing the Environmental Redispatch Protocol or the
Negative Pricing Policy.”*%? PacifiCorp states that “[s]ince BPA is attempting to
implement the proposed protocol and policy to alleviate the high cost of complying with
its environmental obligations” and the LGIA states that “[e]Jconomic hardship is not
considered a Force Majeure event,” it follows that “the Force Majeure clause cannot be
used as support for unilaterally implementing Environmental Redispatch or avoiding
Negative Pricing.”'%®

Horizon and enXco argue that “under the circumstances under which [BPA] would
assert” its rationale for the proposed policies, “it would be ‘economic force majeure,’
which is not permitted under [BPA’s] LGIA,” because BPA'’s “policy decision is based
on cost-avoidance and [BPA] has not stated that compliance with the CWA or ESA are
outside of [BPA’s] control, absent this policy.”*%*

% Infra § V.B.3.

100 comments of PSE at 11-12.

101 Comments of PGE at 3.

192 Comments of PacifiCorp at 6.

103 Id

104 Comments of Horizon at 5; Comments of enXco at 5.
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Iberdrola asserts that “the issue of whether compliance with environmental requirements
qualifies as a Force Majeure event under the LGIA and SGIA is irrelevant here, as
[BPA’s] proposed Environmental Redispatch protocol is not in fact required by statute or
regulation, but rather driven by economics.”*% In addition, Iberdrola argues that since
Section 16.1.1 excludes economic hardship from the definition of Force Majeure and
BPA'’s proposed approach “reflects [BPA’s] response to the costs of complying with
environmforgtal laws, the Force Majeure provisions of the LGIA do not authorize such
policies.”

TransAlta states that “BPA has not explained how [CWA and ESA] environmental
requirements compel BPA to displace non-Federal generation without compensation for
the economic and operational impacts arising from such displacement.”*®" TransAlta
states that, while it “might be a Force Majeure event” if “BPA has no alternative but
unilateral displacement of non-Federal generation,” this is not the case because “the Draft
ROD identifies, but rejects, a market solution that would avoid unilateral
displacement.”*%

Evaluation of Positions:

Under Article 16.1.1 of the LGIA, neither party to the LGIA will be considered to be in
Default of the LGIA due to a Force Majeure event. Force Majeure is defined as “any
order, regulation or restriction imposed by governmental . . . authorities, or any other
cause beyond a party’s control.” BPA’s statutory and environmental responsibilities fall
within the scope of this language. In addition, the trigger for Environmental Redispatch
is a combination of high flows and high winds, acts of nature that are beyond BPA’s
control.

As explained in the previous section, Environmental Redispatch is not merely an
economic choice. The payment of negative prices is not an option for BPA to meet its
environmental responsibilities, as to do so would present a conflict between BPA’s
competing statutory obligations. As a result, in order for BPA to operate the FCRPS
consistent with its environmental and statutory responsibilities, BPA must implement
Environmental Redispatch.

Decision:
Environmental Redispatch constitutes a Force Majeure event under Article 16.1.1. of the
LGIA.

105 comments of Iberdrola at 15.
106 1d. at 15-16.

107 Comments of TransAlta at 7.
108 |,
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B3. Issue: Whether BPA has the unilateral right to amend Appendix C of the
LGIA to include Environmental Redispatch.

Commenters’ Positions:

BPA received several comments disagreeing with BPA'’s position that it has the unilateral
right to amend Appendix C of the LGIA to specifically reference Environmental
Redispatch. PGE disagrees with the BPA’s interpretation of the Commission order cited
as evidencing BPA’s right to unilaterally amend Appendix C of the LGIA. PGE states
that “[t]he Order cited merely indicates that the “Transmission Provider has the
responsibility for establishing the Interconnection Customer’s operating instructions and
operating protocols and procedures’” and that “[n]othing in the Order provides BPA with
the right to unilaterally amend an existing LGIA.”%°

PacifiCorp argues that the “order does not provide BPA with the unilateral ability to
amend Appendix C for reasons that do not involve reliability criteria or operating
instructions, protocols or procedures” and that, therefore, “BPA does not have the
authority to unilaterally amend Appendix C of the LGIA in order to adopt Environmental
Redispatch or the Negative Pricing Policy.”*'

PSE states that the “Draft ROD erroneously asserts that transmission providers have ‘the
unilateral right to amend interconnection agreements to include control area
requirements.””*** PSE argues that nothing in the cited part of the order “provides to
BPA a right to amend Appendix C to the LGIA unilaterally, particularly when an
amendment to implement the proposed Environmental Redispatch Protocol would not
concern either operating instructions or operating protocols or procedures.”**?

Iberdrola argues that BPA “drastically overstates the application of this order and ignores
both the well-settled Commission policy against making retroactive changes to LGIAs or
SGIAs already in effect and the language of the LGIA itself, which requires mutual
consent to modify terms.”** Iberdrola believes that “nothing in the [order] grants any
party the right to amend Appendix C to the LGIA unilaterally.”**

Evaluation of Positions:

BPA disagrees with the commenters’ position that the Commission’s order does not
interpret Article 9.3 of the LGIA as giving the Transmission Provider the unilateral right
to amend Appendix C to include control area requirements.**> On February 4, 2005,
BPA filed with the Commission for approval certain changes to the pro forma LGIA.
Included in those changes was specific language in Article 9.3 that clarified that BPA has
the unilateral right to modify Appendix C in order to avoid arguments with the
Interconnection Customer that agreement must be obtained in order to change Control

199 Comments of PGE at 4.

119 comments of PacifiCorp at 7.

1 Comments of PSE at 12.

112 1d. at 13.

13 Comments of Iberdrola at 18.

114 1d. at 19.

11> Bonneville Power Admin., 112 FERC { 61,195, P 20 (2005).

Page 38 of 87



Area reliability requirements.!'®

the Commission stated:

While rejecting BPA’s proposed change to Article 9.3,

While the Interconnection Customer does have the right to agree to
modifications to the agreement, the LGIA should be read as granting the
Transmission Provider the right to determine the applicable reliability
criteria. Moreover, under LGIA article 9.3 (Transmission Provider
Obligations), the Transmission Provider has the responsibility for
establishing the Interconnection Customer’s operating instructions and
operating protocols and procedures. Because these instructions,
protocols, and procedures will include reliability requirements, article
9.3 already gives the Transmission Provider responsibility for
modifications to Appendix C. The same provision gives the
Interconnection Customer the right to propose changes for the
Transmission Provider to consider, but not the right to make unilateral
changes. In light of this provision, we conclude that BPA’s proposed
change is unnecessary . . .. **’

The Commission’s order is clear and unambiguous. 1f BPA were required to obtain
mutual agreement to update Appendix C to include operational requirements, as some
commenters suggest, a customer could pick and choose which requirements it wishes to
follow by simply refusing to amend Appendix C. This would make the provisions of
Article 9.3 meaningless and could potentially jeopardize reliability, which is contrary to
the Commission’s policies.

While Article 30.10 does provide that mutual agreement is required to amend the
Appendices to the LGIA, as the Commission recognized, the Commission has
specifically ruled that Article 9.3 gives BPA the right to unilaterally amend Appendix C
to specify operational requirements. Not only was the Commission clear on this point, it
is a general canon of contract interpretation that specific terms control over general
terms.’® Thus, the specific terms of Article 9.4 that allow BPA to unilaterally amend
Appendix C control over the terms of Article 30.10.

Comments were also submitted stating that, even if BPA does have the unilateral right to
amend Appendix C, Environmental Redispatch is not within the scope of that right.**°
These comments are misplaced, as Environmental Redispatch is intended to maintain
reliability and ensure BPA’s environmental and statutory responsibilities are met. First,
there is no question Environmental Redispatch is an operational protocol. Environmental
Redispatch limits a generator’s operation when the FCRPS hydro projects need to
generate due to environmental constraints and other generation in BPA’s Balancing
Authority Area must be limited in order to maintain balance between loads and resources.

1% |d. at P19.

117 1d. at P20 (emphasis added).

118 See Hills Materials Co. v. Rice, 982 F.2d 514, 517 (1992) (“Where specific and general terms in a
contract are in conflict, those which relate to a particular matter control over the more general language.”)
119 Comments of PSE at 13.
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Second, Article 9.3 contemplates statutory requirements that may affect operations.
Article 9, in general, is intended to address operational issues. Article 9.1, titled
“General,” provides:

Each Party shall comply with the Applicable Reliability Council
requirements. Each Party shall provide to the other Party all
information that may reasonably be required by the other party to
comply with Applicable Laws and Regulations and Applicable
Reliability Standards.'®

Read together with Article 9.3, the correct conclusion is that Article 9.3 was intended to
address any issues that may affect operations, such as reliability and compliance with
Applicable Laws and Regulations.

Further, Appendix C in most of the LGIAs already contains a contractual commitment
from the interconnection customer to follow all Dispatch Orders, such as orders to reduce
generation pursuant to Environmental Redispatch, so that BPA can maintain load
resource balance and reliable operations. The purpose of unilateral changes to Appendix
C to specifically reference Environmental Redispatch is to make absolutely clear to the
interconnection customer that it must follow BPA’s Environmental Redispatch orders.

Decision:
BPA has the unilateral right to amend Appendix C of the LGIA to include Environmental
Redispatch.

B4.  Issue: Whether Article 9.7.2 allows BPA to interrupt interconnection service
for environmental reasons.

Commenters’ Positions:

PSE cites to the LGIA Article 9.7.2, which addresses interruption of service to an
Interconnection Customer, and states that, “[t]o the extent that the proposed
Environmental [Red]ispatch Protocol would allow BPA to interrupt or reduce service for
only non-federal generators for purposes other 