BPA Personnel Letter 630-01-08
Human Capital Management
February 5, 2013



BONNEVILLE POWER ADMINISTRATION
HUMAN CAPITAL MANAGEMENT
Portland, Oregon


PERSONNEL LETTER (PL):  630-01, Chapter 8		DATE:  February 5, 2013

SUBJECT:  Leave Administration – Family and Medical Leave Act (FMLA)
[bookmark: _Toc306364146][bookmark: _Toc344977851]PURPOSE
This Personnel Letter describes Bonneville Power Administration’s (BPA) policy and procedural requirements for absence and leave under the Family and Medical Leave Act.
Revisions
· Adds a new definition of a family member in loco parentis.
· Adds Attachment A:  Full Definition of Serious Health Condition and Continuing Treatment.
· Adds Attachment B:  USERRA-FMLA Questions and Answers:  7/25/2002 – The Effect of the Uniformed Services Employment and Reemployment Rights Act on Leave Eligibility under the Family and Medical Leave Act.
· Removes the definition of Serious Health Condition from the body of the PL.
· Adds new provisions for Military Family Leave and Military Exigency Leave consistent with the Office of Personnel Management’s (OPM) Guidance and the National Defense Authorization Acts of 2008 and 2010.
· Updates the format and structure.
· Supersedes PL 630-01, Chapter 8 dated August 2003.
[bookmark: _Toc306364148][bookmark: _Toc344977852]POLICY SUMMARY
This policy outlines requirements and BPA procedures for use of leave under the Family Medical Leave Act (FMLA), as amended by the National Defense Authorization Acts (NDAA) of 2008 and 2010.  FMLA entitles employees to unpaid leave for up to 12 weeks within a 12-month period to meet certain family and medical needs.  Such needs include those related to the birth, adoption, and/or care of a child, for the employee’s own serious health condition, and to care for a family member with a serious health condition.

The NDAA of 2008 amended the FMLA to permit 12 weeks of FMLA leave to be used for exigencies related to active military duty, and the NDAA of 2010 provided a total of 26 weeks of unpaid leave in a 12-month period to care for a covered service member with a serious injury or illness (the combined total of “regular” FMLA and military caregiver FLMA cannot exceed 26 weeks).  Paid leave may be substituted for leave without pay in accordance with applicable policies and regulations (e.g., use of paid sick leave must conform to PL 630-01, Chapter 3).  Unpaid FMLA leave entitlement may be used in addition to any accrued annual leave, sick leave, or other paid leave or compensatory time to the employee’s credit.
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I. [bookmark: _Toc344977853]COVERAGE
	All federal employees who have completed at least 12 months of service (does not have to be 12 consecutive months and may include previous Federal service) are eligible to request FMLA leave.  Employees on temporary appointments with a time limitation of one year or less, employees on intermittent work schedules, and contract workers are not covered by this policy.
II. [bookmark: _Toc344977854]DEFINITIONS
Child
As referred to under qualifying military exigencies (Section VI.B.1.), means a biological, adopted, or foster child, a stepchild, or a legal ward of a covered military member, or a child for whom a covered military member stands in loco parentis, who is either under the age of 18 or who is incapable of self-care because of a mental or physical disability.

Covered Active Duty
(A) In the case of a member of a regular component of the Armed Forces, duty during deployment of the member with the Armed Forces to a foreign country; and
(B) In the case of a member of a reserve component of the Armed Forces, duty during the deployment of the member with the Armed Forces to a foreign country under a call or order to active duty under a provision of law referred to in Section 101 (a)(13)(B) of Title 10, United States Code (U.S.C.).  The call or order to active duty must be covered by one of the following specific provisions in Title 10 of the U.S.C.: 688, 12301(a), 12302, 12304, 12305, or 12406, Chapter 15 (which includes Sections 331, 332, and 333) or any other provision of law during a war or national emergency declared by the President or Congress.
(C) For purposes of military exigency leave, covered active duty for a member of a reserve component of the Armed Forces does not include voluntary active duty under 10 U.S.C. 1203(d) or annual training duty under 10 U.S.C. 10147 or 12301(b).

Covered Military Member
Employee’s spouse, son, daughter, or parent on covered active duty or called to covered active duty.

Covered Service Member
(A) A member of the Armed Forces (including a member of the National Guard or Reserves) who is undergoing medical treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the temporary disability retired list, for a serious injury or illness; or
(B) A veteran who is undergoing medical treatment, recuperation, or therapy, for a serious injury or illness and who was a member of the Armed Forces (including a member of the National Guard or Reserves) at any time during the period of 5 years preceding the date on which the veteran undergoes that medical treatment, recuperation, or therapy.

Foster Care
24-hour care for children in substitution for, and away from, their parents or guardians, made by or with the agreement of the State or as a result of a judicial determination.

Health Care Provider
(A) Licensed Doctor of Medicine or Doctor of Osteopathy; 
(B) Any health care provider recognized by the Federal Employees Health Benefits Program who is licensed or certified under Federal or State law to provide service, or who is authorized to practice in a country other than the United States;
(C) Christian Science practitioner listed with the First Church of Christ, Scientists, in Boston, Massachusetts; or
(D) Native American who is recognized as a traditional healing practitioner by native traditional religious leaders.

In Loco Parentis 
An individual who has day-to-day responsibility for the care or financial support of a child.  A biological or legal relationship is not necessary.  This includes day-to-day care or financial support that establishes an in loco parentis relationship where the employee intends to assume the responsibilities of a parent with regard to a child.  In all cases, whether an employee stands in loco parentis to a child will depend on the particular facts.  

Incapacity
For purposes of FMLA means the inability to work, attend school or perform other regular daily activities due to the serious health condition, treatment therefore or recovery there from.  (See Attachment A.)

Inpatient Care
Typically an overnight stay in a hospital, hospice, or residential medical care facility, including any period of incapacity or subsequent treatment in connection with or consequent to such inpatient care.

Intermittent Leave
Leave taken in separate blocks of time rather than for one continuous period of time, and may range from 1/2 hour to several weeks.

Next of Kin
For purposes of military caregiver leave, the nearest blood relative of a covered service member.

Outpatient Status 
The status of a member of the Armed Forces assigned to:
(A) A military medical treatment facility as an outpatient; or
(B) A unit established for the purpose of providing command and control of members of the Armed Forces receiving medical care as outpatients.

Parent
A biological parent or an individual who stands or stood in loco parentis to an employee when the employee was a child; parent does not include “in-law” parents. 

Reduced Work Schedule 
A work schedule under which the usual number of hours of regularly scheduled work per workday or workweek of an employee is reduced.  The number of hours by which the daily or weekly tour of duty is reduced are counted as leave for the purpose of FMLA. 

Serious Health Condition 
An illness, injury, impairment, or physical or mental condition that involves inpatient care or continuing treatment.  (See Attachment A for full definition.) 

Serious Injury or Illness (Member of Armed Forces and Veteran)
An injury or illness incurred by a covered service member in the line of duty on active duty in the Armed Forces (or which existed before the beginning of the member’s active duty and was aggravated by service in the line of duty on active duty in the Armed Forces) that may render the member medically unfit to perform the duties of the member’s office, grade, rank, or rating.  In the case of a veteran (including a member of the National Guard or Reserves), the qualifying injury or illness may have manifested itself before or after the member became a veteran.

Son or Daughter
A biological, adopted, or foster child, a stepchild, a legal ward or a child of a person standing in loco parentis who is under the age of 18 years or over the age of 18 years and incapable of self-care because of a mental or physical disability.  A son or a daughter incapable of self-care requires active assistance or supervision to provide daily self-care in several of the “activities of daily living.” 
III. [bookmark: _Toc344977855]RESPONSIBILITIES
A. Managers
1. Inform employees of their entitlements and responsibilities under FMLA.
2. Approve FMLA leave and, as applicable, substitution of paid leave. 

B. Employees
1. Request and provide notice of FMLA leave following requirements in this PL.
2. Provide timely documentation as required.

C. Chief Human Capital Officer through his/her delegate
Provides overall guidance and direction in administration of FMLA in BPA.

D. Human Capital Management Medical Program Manager
1. Reviews medical documentation, determines if condition qualifies under FMLA, and provides written summaries as needed.
2. Maintains medical documentation in employee medical file in compliance with applicable privacy and employee medical file system of record regulations.

E. Human Capital Management Leave Program Manager
1. Reviews and advises managers and employees on FMLA requests.
2. Logs and tracks FMLA requests and use of FMLA.
IV. [bookmark: _Toc344977856]FAMILY AND MEDICAL LEAVE 
A. Entitlement:  Full-time employees are entitled to up to 12 administrative workweeks of FMLA in a 12-month period for qualifying events listed in Section V. and for Military Exigency leave, and up to 26 administrative weeks for Military Caregiver Leave outlined in Section VI.  Once a 12-month period has ended, employees may invoke FMLA in the subsequent 12-month period for the same event or for a new event.   An employee may take only the amount of leave needed to manage the circumstances that prompted the need.

B. Proration:  Employees who are on a part-time tour of duty are entitled to a prorated amount of unpaid leave under FMLA.  The amount of leave is calculated on an hourly basis and is 12 times the average number of hours in the employee’s regularly scheduled workweek.   If an employee’s regularly scheduled workweek varies from week to week, a weekly average of the hours scheduled over the 12 weeks prior to approval of FMLA will be the basis for the prorated amount of leave.  

C. Dual entitlement:  When both parents work at BPA, each parent working a full-time tour of duty is entitled to 12 administrative workweeks of unpaid leave under this Chapter for the birth, adoption, or foster care of a son or a daughter.  This entitlement also applies to both parents when they are caring for a son or a daughter with a serious health condition, and siblings who work at BPA who are caring for a parent with a serious health condition.  Part-time employees using this entitlement will receive a prorated amount of unpaid leave.   

D. Retroactive entitlement:  FMLA cannot be used retroactively for any previous absence from work unless an employee and/or the employee’s personal representative is physically or mentally incapable of invoking FMLA.  If both are incapable of invoking FMLA during the entire period of the employee’s absence, the employee may retroactively invoke FMLA within 2 workdays after returning to work.  Documentation of incapacity of both the employee and personal representative will be required as provided for in regulations.

E. Intermittent and reduced leave schedule:  FMLA leave may be taken intermittently or on a reduced leave schedule.  Approval of intermittent or reduced leave schedule is subject to the following requirements: 
1. Management’s approval is discretionary when FMLA is for birth or adoption/foster care placement. 
2. Management must approve when FMLA leave is taken for the serious medical condition of an employee or his/her spouse, son, daughter, or parent, or for military caregiver leave when the intermittent or reduced schedule is medically necessary and documented as required in Section VI.  
3. BPA may place an employee temporarily in an alternative position for which qualified that better accommodates recurring periods of leave when the intermittent or reduced leave schedule is foreseeable based on planned medical treatment or recovery at the same grade and pay or equivalent.  Upon return the employee is entitled to his/her permanent position or an equivalent position as described in Section VIII. with the same grade and pay or equivalent. 
4. Management must approve when FMLA is taken for Military Exigency leave subject to documentation requirements in Section VII.C.2. 

F. Substitution of paid leave:  Employees may elect but cannot be required to substitute paid leave for all or part of FMLA leave taken.  Use of paid leave must comply with the rules governing its use (e.g., sick leave may be substituted as outlined in PL 630-01, Chapter 3).  An employee must request substitution of paid leave before the payroll is processed for the pay period in which absent on FMLA leave.  Requests to retroactively substitute paid leave will not be granted.  For purposes of this Chapter, paid leave includes:
1. Accrued annual or sick leave; 
2. Advanced annual or sick leave that has been approved consistent with the requirements of Chapter 2 and/or 3 of this Personnel Letter, as appropriate; or
3. Leave donated to the employee under Chapter 12 of this Personnel Letter.

G. Requesting leave without invoking FMLA:  Invoking FMLA is voluntary and an employee may request leave for any FMLA qualifying event without invoking entitlement to family and medical leave.  Managers are not required to approve such leave requests other than sick leave requested for purposes authorized in Chapter 3 of this Personnel Letter.  Managers should be aware that when an employee does not invoke FMLA, the employee still has a right to subsequently request FMLA with no reduction in the amount of time entitled because of the previously approved leave.
V. [bookmark: _Toc344977857]QUALIFYING EVENTS AND TIMEFRAMES
A. The birth of a son or a daughter of the employee and the care of such son or daughter:  The 12-month period may begin prior to or on the actual date of birth and will expire no later than 12 months after the date of birth or from the date it began if prior to birth.  Intermittent or reduced schedule leave under this event is subject to management’s approval.

B. The placement of a son or a daughter with the employee for adoption or foster care:  The 12-month period may begin prior to or on the actual date of adoption or foster care and will expire 12 months after the date of placement or the date it began if prior to placement.  Intermittent or reduced schedule leave under this event is subject to management’s approval.  

C. The care of a spouse, son, daughter, or parent of the employee who has a serious health condition:  Regardless of when invoked, the 12-month period begins on the date the employee first takes leave related to this event.  Intermittent or reduced schedule leave under this event must be granted when medically necessary and documented appropriately (see Section VII.).  

D. A serious health condition of the employee that makes the employee unable to perform the essential functions of his or her position:  Regardless of when invoked, the 12-month period begins on the date the employee first takes leave related to this event.  Intermittent or reduced schedule leave under this event must be granted when medically necessary and documented appropriately (see Section VII.).
VI. [bookmark: _Toc344977858]MILITARY FAMILY LEAVE ENTITLEMENTS
The National Defense Authorization Acts for Fiscal Year 2010 (Section 565) and for Fiscal Year 2008 (Section 585) amend FMLA for federal employees to include military caregiver leave and military exigency leave.   Both of these Military Family Leave entitlements may be used intermittently and are prorated for part-time employees just like regular FMLA as described in Section IV.B.

A. Military Caregiver Leave:  An employee who is the spouse, son, daughter, parent, or next of kin of a covered service member or veteran with a serious injury or illness shall be entitled to a total of 26 administrative workweeks of FMLA leave during a 12-month period to care for the covered service member.  An employee’s entitlement to Military Caregiver Leave combined with other FMLA leave (i.e., Military Exigency Leave or regular FMLA leave) cannot exceed 26 weeks in a single 12-month period.   For example, an employee who has used 12 weeks of regular FMLA described in Section IV. is entitled to no more than 14 weeks of Military Caregiver Leave in that same 12-month period.

B. [bookmark: _GoBack]Military Exigency Leave:  An employee who is the spouse, son, daughter, or parent of a covered military member who is on covered active duty or who has been notified of an impending call or order to covered active duty in the Armed Forces is entitled to up to 12 administrative workweeks of FMLA in any 12-month period to manage exigencies and circumstances related to the covered active duty or call to covered active duty of a covered military member.  Qualifying exigencies:  Each exigency outlined below must arise from or be tied to the covered active duty or call to covered active duty status.
1. Short-notice deployment:  To address any issue that arises from the fact that a covered military member is notified of an impending call or order to covered active duty 7 or fewer calendar days prior to deployment.  Leave for the purpose may not exceed 7 calendar days beginning on the date of notification of the call or order.
2. Military events and related activities:  To attend any official ceremony, program, or event sponsored by the military that is related to the call to or covered active duty; and/or to attend family support or assistance programs and informational briefings sponsored or promoted by the military, military service organizations, or the American Red Cross that are related to the call to or covered active duty.
3. Childcare and school activities:  To arrange for alternative childcare; to provide childcare on an urgent, immediate need basis (not routine, regular or everyday); to enroll in or transfer to a new school or a daycare facility; and/or to attend meetings with school staff or a daycare facility staff when such needs arise from the call to or covered active duty.  Child for this purpose is as defined in Section II., “Definitions.”
4. Financial and legal arrangements:  To make or update financial or legal arrangements to address the military member’s absence while on covered active duty or call to covered active duty status; and/or to act as the covered military member’s representative before a Federal, State, or local agency for purposes of obtaining, arranging, or appealing military service benefits while the military member is on call to or covered active duty and for 90 days following the termination of the covered active duty.
5. Counseling:  To attend counseling provided by someone other than a health care provider for oneself, for the covered military member, or for a child (see Section II., “Definitions”) of the military member provided that the need arises from the call to or covered active duty.
6. Rest and recuperation:  To spend time with a covered military member who is on short-term, temporary rest and recuperation leave during the period of deployment.  Eligible employees may take up to 5 days of leave for each instance of rest and recuperation.
7. Post-deployment activities:  To attend arrival ceremonies, reintegration briefings and events, and any other official ceremony or program sponsored by the military for a period of 90 days following the termination of the covered active duty; and/or to address events related to the death of a covered military member including funeral arrangements.
8. Additional activities:  Employees may be entitled to additional events under Military Exigency Leave when the event is related to the covered active duty and when the employee and manager agree to the timing and duration of the leave.
VII. [bookmark: _Toc344977859]REQUESTING AND DOCUMENTING FMLA LEAVE
A. Notice:  Employees must give notice to management as follows when taking FMLA leave:
1. Requests based on birth, placement for adoption or foster care, or planned medical treatment:  The employee should submit leave request to the manager at least 30 calendar days before the date the leave is to begin.  When the date is unforeseeable or requires leave to begin within 30 calendar days, the employee must provide notice to the manager as soon as practicable.
2. Requests based on planned medical treatment:  The employee must make a reasonable effort to schedule treatment so as not to unduly disrupt work operations.  The manager, for valid work-related reasons, may request that the employee re-schedule treatment subject to the approval of the health care provider.
3. Military Exigency leave requests:  If foreseeable, the employee must provide notice as soon practicable no matter how far in advance.  
4. Unforeseeable FMLA leave (e.g., medical emergency):  Employee or an employee’s personal representative (e.g., family member or other responsible party) must provide as much notice as possible.   Generally, leave cannot be delayed or denied by the manager when an event is unforeseeable.  

B. Request Form:  Employees should submit BPA Form 3510.04e, Application/ Notice for Leave under the Family and Medical Leave Act, and supporting documentation, or BPA Form 3780.02e, Certification of Health Care Provider, or other evidence that is administratively acceptable to Human Capital Management (HCM) within 15 calendar days.  BPA Form 3510.04e, Section 6, must be completed and submitted to the HCM Leave Program Manager when leave is to be taken on a reduced leave schedule.  All forms are available through BPA’s Forms Library (eForms) on BPA Connection.

C. Documentation:
1. FMLA leave for birth or adoption:  Employee must provide evidence of birth or placement (adoption or foster care) that is administratively acceptable to HCM.  The employee must provide evidence at the time the leave is requested or as soon as practicable thereafter.
2. Military Exigency leave:  Employee must provide his/her manager a copy of the covered military member’s active duty orders or other documentation issued by the military which indicates that the covered military member is on covered active duty or call to covered active duty status.  The employee must provide this documentation only once to cover all qualifying exigencies arising out of the covered active duty or call to covered active duty status.  A copy of new orders or other documentation must be provided for subsequent requests based on exigencies arising out of different covered active duty or call to covered active duty status.
Employees must also provide a signed statement or description to support each exigency for which leave is requested.  The facts must be sufficient to support the need for leave, must include information on the type of qualifying exigency (see Section VI.B.1.), and any available written documentation that supports it.  If appropriate, third party contact information should also be provided. 
3. FMLA leave for serious health condition of the employee or employee’s spouse, son, daughter or parent; or FMLA Military Caregiver Leave:  Written medical certification by health care provider on BPA Form 3780.02e.  Certification will be provided to HCM or to the Medical Program Manager as directed within 15 calendar days of application or management’s request.
a. Medical Program Manager:  As needed, will provide a summary memo to the employee’s manager describing any work-related impacts identified by the health care provider on BPA Form 3780.02e, such as limitations, duration of condition or treatment, length of absence, and other non-medical information.
b. Extension of deadline:  If it is not practicable under the particular circumstances to provide the documentation within 15 calendar days of application or request despite diligent and good faith efforts, the employee must provide it within a reasonable period but no later than 30 calendar days after management’s request.  Management will determine what action to take on the FMLA leave request when the medical provider does not provide required certification and the employee has documented effort to obtain certification. 
c. Additional medical opinions:  BPA may obtain the medical opinion of another health care provider at its own expense when management doubts the validity of any medical statement provided by the employee.  HCM’s Medical Program Manager will process additional opinion requests.  The second health care provider cannot be employed or under contract to BPA.  BPA may at its own expense require the employee to obtain the opinion of a third health care provider designated or approved jointly by BPA and the employee when the second opinion differs from the first.  The opinion of the third health care provider will be binding on the employee and BPA. 
d. Provisional leave:  Management will grant FMLA on a provisional basis pending final written medical certification when an employee is unable to provide required medical documentation before leave begins or when management doubts the validity of the original certification and has requested a second opinion.  Management may either charge the employee AWOL or allow the employee to request that the provisional leave be charged to LWOP or to annual or sick leave, as appropriate if the employee fails to provide required documentation after the leave has commenced.  Management will consider non-responsiveness by a medical provider and the employee’s diligent, good faith efforts to obtain documentation when deciding whether to charge AWOL or permit charge to LWOP or paid leave.  Management should, if possible, notify the employee as soon as practicable of its decision to charge the employee with AWOL.  
e. Subsequent medical re-certification:  BPA may, at its own expense, require subsequent medical re-certification from the health care provider on a periodic basis, but not more often than every 30 calendar days.  Re-certification requests may be required more frequently than every 30 calendar days if the employee requests that the original leave period be extended, the circumstances described in the original medical documentation have changed significantly, or BPA receives information that casts doubt upon the continuing validity of the medical documentation.
f. Documentation security:  All documentation related to FMLA requests shall be kept in secured systems.  Access to such documentation will be limited to those with a need to know.  The Certification of Health Care Provider and any supporting documentation of an employee’s health condition will be filed in the Employee Medical File (EMF).  HCM’s Medical Program Manager will establish and maintain a secured file for medical documentation of a family member’s health condition in the employee’s EMF. 

D. Scheduling Leave:  Employees must submit a leave request documenting their request to take FMLA leave.
VIII. [bookmark: _Toc344977860]PROTECTION OF EMPLOYMENT AND BENEFITS
A. An employee who takes FMLA leave is entitled to return to the same position held before leave began or an equivalent position with equivalent benefits, grade, pay, status, and other terms and conditions of employment.  An equivalent position must have the same or substantially similar duties and responsibilities, which must entail substantially equivalent skill, effort, responsibility, and authority.

B. Managers must consult with HCM’s Employee Relations staff if an employee will not be returned to his/her previous position at the conclusion of FMLA leave. 

C. Under OPM regulations, an employee is not protected from displacement if the employee’s position was eliminated due to a reduction in force (RIF).  

D. An employee’s decision to invoke FMLA leave does not prohibit management from proceeding with appropriate conduct or performance-based actions.

E. An employee using FMLA because of his/her own serious health condition must obtain medical clearance to return to work when his/her position has specific medical standards or physical requirements or is covered by a medical evaluation program under 5 CFR Part 339.  This requirement does not apply to employees who take FMLA intermittently or on a reduced leave schedule.  The health care provider must certify that the employee is able to perform the essential functions of his/her position and meets the specific physical qualifications and/or medical standards for his/her position.  (Such certification is all that is required.  Information identifying the employee’s actual medical condition is unnecessary and shall not be solicited.)  For an employee subject to this requirement, the manager must notify the employee of the requirement before the leave begins, or to the extent practicable in emergency medical situations.  In addition, BPA shall pay the cost, or reimburse employees the cost, for obtaining such certification. 
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/s/ Roy B. Fox

Roy B. Fox
Chief Human Capital Officer
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ATTACHMENT A:  

FULL DEFINITION OF SERIOUS HEALTH CONDITION 
AND CONTINUING TREATMENT

I. SERIOUS HEALTH CONDITION is an illness, injury, impairment, or physical or mental condition that involves: 
A. Inpatient care:  Typically means an overnight stay in a hospital, hospice, or residential medical care facility, including any period of incapacity or subsequent treatment in connection with such inpatient care; or
B. Continuing treatment:  By a health care provider that includes (but is not limited to) examinations to determine if there is a serious health condition and evaluations and continuing treatment of the serious condition.  Continuing treatment by a health care provider may include one or more of the following:
1. A period of incapacity of more than 3 consecutive calendar days, including subsequent treatment or period of incapacity relating to the same condition, that also involves:
a. Treatment two or more times by a health care provider, by a health care provider under the direct supervision of the affected individual’s health care provider, or by a provider of health care services under orders of, or on referral by, a health care provider; or 
b. Treatment by a health care provider on at least one occasion which results in a regimen of continuing treatment under the supervision of the health care provider (e.g., a course of prescription medication or therapy requiring special equipment to resolve or alleviate the health condition).
2. Any period of incapacity due to pregnancy or childbirth, or for prenatal care, even if the affected individual does not receive active treatment from a health care provider during the period of incapacity or the period of incapacity does not last more than 3 consecutive calendar days.
3. Any period of incapacity or treatment for such incapacity due to a chronic serious health condition that:
a. Requires periodic visits for treatment by a health care provider or by a health care provider under the direct supervision of the affected individual’s health care provider; 
b. Continues over an extended period of time (including recurring episodes of a single underlying condition); and
c. May cause episodic rather than a continuing period of incapacity (e.g., asthma, diabetes, epilepsy, etc.).  The condition is covered even if the affected individual does not receive active treatment from a health care provider during the period of incapacity or the period of incapacity does not last more than 3 consecutive calendar days.
4. A period of incapacity which is permanent or long-term due to a condition for which treatment may not be effective.  The affected individual must be under continuing supervision of, but need not be receiving active treatment by, a health care provider (e.g., Alzheimer’s, severe stroke, or terminal states of a disease).
5. Any period of absence to receive multiple treatments (including any period of recovery) by a health care provider or by a provider of health care services under orders of, or on referral by, a health care provider, either for restorative surgery after an accident or other injury, or for a condition that would likely result in a period of incapacity of more than 3 consecutive calendar days in the absence of medical intervention or treatment (e.g., chemotherapy/radiation for cancer, physical therapy for severe arthritis, dialysis for kidney disease).
II. SERIOUS HEALTH CONDITION DOES NOT INCLUDE: 
A. Routine physical, eye or dental examinations; 
B. A regimen of continuing treatment that includes the taking of over-the-counter medications, bed rest, exercise, and other similar activities that can be initiated without a visit to the health care provider;
C. A condition for which cosmetic treatments are administered, unless inpatient hospital care is required or unless complications develop;
D. An absence because of an employee’s use of an illegal substance, unless the employee is receiving treatment for substance abuse by a health care provider;
E. Ordinarily, unless complications develop, the common cold, the seasonal flu, earaches, upset stomach, headaches (other than migraines), routine dental or orthodontia problems, and periodontal disease;
F. Allergies, restorative dental or plastic surgery after an injury, removal of cancerous growth, or mental illness resulting from stress may be serious health conditions only if such conditions require inpatient care or continuing treatment by a health care provider. 
[bookmark: _Toc344977863]
ATTACHMENT B:  

USERRA-FMLA QUESTIONS AND ANSWERS:  7/25/2002 
THE EFFECT OF THE UNIFORMED SERVICES EMPLOYMENT 
AND REEMPLOYMENT RIGHTS ACT ON LEAVE ELIGIBILITY 
UNDER THE FAMILY AND MEDICAL LEAVE ACT


1. What is the Uniformed Services Employment and Reemployment Rights Act (USERRA)?
USERRA is a Federal law that provides reemployment rights for veterans and members of the National Guard and Reserve following qualifying military service.  It also prohibits employer discrimination against any person on the basis of that person’s past military service, current military obligations or intent to join one of the uniformed services.  Enacted in 1994, USERRA traces its roots to 1940.  It is codified at 38 U.S.C. § 4301 to 
§ 4333.
2. What is the Family and Medical Leave Act (FMLA)?
FMLA is a Federal law that provides “eligible” employees of a covered employer the right to take up to 12 workweeks of unpaid, job-protected leave, during any 12 months, for the birth and care of a newborn, adoption or foster care, or a serious health condition of the employee or certain family members.  An “eligible” employee is one who meets certain requirements specified in the statute.  FMLA was enacted in 1993 and is codified at 29 U.S.C. § 2601 to § 2654 and at 5 U.S.C. § 6381 to § 6387, relating to Federal civil service employees.
3. What effect does USERRA have on these requirements?
USERRA requires that service members who conclude their tours of duty and who are reemployed by their civilian employers receive all benefits of employment that they would have obtained if they had been continuously employed, except those benefits that are considered a form of short-term compensation, such as accrued paid vacation.  If a service member had been continuously employed, one such benefit to which he or she might have been entitled is leave under the FMLA.  The service member’s eligibility will depend upon whether the service member would have met the eligibility requirements outlined above had he or she not performed military service.
4. How should the 12-month FMLA requirement be calculated for returning service members?
USERRA requires that a person reemployed under its provisions be given credit for any months he or she would have been employed but for the military service in determining eligibility for FMLA leave.  A person reemployed following military service should be given credit for the period of military service towards the months-of-employment eligibility requirement.  Each month served performing military service counts as a month actively employed by the employer.  For example, someone who has been employed by an employer for 9 months is ordered to active military service for 9 months after which he or she is reemployed.  Upon reemployment, the person must be considered to have been employed by the employer for more than the required 12 months (9 months actually employed plus 9 months while serving in the military service) for purposes of FMLA eligibility.  It should be noted that the 12 months of employment do not have to be consecutive to meet this FMLA requirement.
5. Where can I get more information about USERRA? 
The Department of Labor’s Veterans’ Employment and Training Service (VETS) administers USERRA, provides technical assistance/educational outreach, and investigates complaints.  Information about USERRA is available on the VETS Web site.  The address is http://www.dol.gov/vets/.  There you will find USERRA information as well as a directory of local VETS offices.
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