Department of Energy

Bonneville Power Administration
P.O. Box 3621
Portland, Oregon 97208-3621

PUBLIC AFFAIRS

January 27, 2012

In reply refer to: DK-7

A Professional Law Corporation
Attn: Daniel Minutillo

841 Blossom Hill Road, Suite 206
P.O. Box 20698

San Jose, CA 95160-20698

FOIA #BPA-2012-00330-F
Dear Mr. Minutillo:

This is a partial response to your request for information that you made to the Bonneville Power
Administration (BPA) under the Freedom of Information Act (FOIA), 5 USC § 552.

You requested the following:

e Biomark’s offer submitted to BPA in response to the PIT Tags solicitation which is the
subject of the protest as attached, including, but not limited to business proposal/
specifications, representations and certifications, signed offer and award form and related
documents, and any other document included in Biomark’s offer.

Response:

Exemption 3 of FOIA requires the withholding of information that is prohibited from disclosure
by another federal statute. 5 USC 552(b)(3). 41 USC 253b(m) prohibits an agency from
disclosing under FOIA a proposal that is in the possession or control of the agency, unless that
proposal is set forth or incorporated by reference in a contract between the agency and the
contractor. The losing proposals cannot be released, and since the winning proposal was not set
forth or incorporated by reference into the contract, it cannot be disclosed either. Therefore,
BPA cannot release any of the proposals, or any correspondence that discuss or clarify those
proposals.

Also, further Exemption 4 review is ongoing for documents found associated with the awarded
contract.

e Any document(s) containing the technical specifications of the Biomark PIT Tags provided
to BPA regarding the awarded contract.

Response:
Further Exemption 4 review is ongoing for documents found associated with the awarded
contract.



e The contract for PIT Tags between Biomark and BPA which is the subject of the protest as
attached, and any addendum or attachment thereto.

Response:
Further Exemption 4 review is ongoing for documents found associated with the awarded
contract.

e Any document containing any pricing information for the Biomark PIT Tags provided to
BPA from Biomark regarding the awarded contract.

Response:
Further Exemption 4 review is ongoing for documents found associated with the awarded
contract.

e Any document which waves any I1SO requirement mentioned in the above mentioned
solicitation.

Response:
No responsive documents.

e Any document regarding the subject procurement which mentions 1SO requirements.

Response:
Supplied in initial RFP. No responsive documents.

e Any and all document(s) containing technical specifications of the reader system used in the
actual operation of the dam and in the testing protocol for sample transponders provided to
BPA by offerors regarding the above mentioned solicitation, including, but not limited to,
design documents, blueprints, parts lists, software specifications, and white papers.

Response:
Further Exemption 4 review is ongoing for documents found associated with the awarded
contract.

e Any and all documentation or materials submitted by Biomark or other vendors referring to
the glass encapsulation of PIT Tags and/or bio-compatibility thereof.

Response:

Documents submitted in the proposals - Exemption 3 of FOIA applies - see above Exemption 3
description. Also, further Exemption 4 review ongoing for documents found associated with the
awarded contract.



Pursuant to 10 CFR 1004.8, if you are dissatisfied with this determination, or the adequacy of the
search, you may appeal in writing within 30 calendar days of receipt of a final response letter.
The appeal should be made to the Director, Office of Hearings and Appeals, HG-1, Department
of Energy, 1000 Independence Avenue, SW, Washington, DC 20585-1615. The written appeal,
including the envelope, must clearly indicate that a FOIA Appeal is being made.

Due to the extensive processing time of this request there are no applicable fees. A further response will
be provided upon completion of the Exemption 4 review.

| appreciate the opportunity to assist you. Please contact Kim Winn, Communications Specialist at
503-230-7305 with any questions about this letter.

Sincerely,
/s/Christina J. Munro

Christina J. Munro
Freedom of Information Act/Privacy Act Officer



Department of Energy

Bonneville Power Administration
P.O. Box 3621
Portland, Oregon 97208-3621

PUBLIC AFFAIRS

May 16, 2012

In reply refer to: DK-7

A Professional Law Corporation
Attn: Daniel Minutillo

841 Blossom Hill Road, Suite 206
P.O. Box 20698

San Jose, CA 95160-20698

FOIA #BPA-2012-00330-F
Dear Mr. Minutillo:

Thisisthefina response to your request for information that you made to the Bonneville Power
Administration (BPA) under the Freedom of Information Act (FOIA), 5 USC § 552.

In the partial release dated January 27, 2012 (enclosed), BPA informed you that further
Exemption 4 review was required on five of the eight items you had requested. This review was
completed on May 11, 2012. Theindividual responses are below.

You requested:
e Any document(s) containing the technical specifications of the Biomark PIT Tags provided
to BPA regarding the awarded contract.

Response:

BPA isreleasing the specifications in the contract with Biomark. Those standards were provided
to BPA by the co-agency on the project, the National Oceanic and Atmospheric Administration,
and are therefore not protected under Exemption 4. See “Part B — Technical” of the enclosed
contract (pages 27, 28, 30 and 31).

e Any document containing any pricing information for the Biomark PIT Tags provided to
BPA from Biomark regarding the awarded contract.

Response:
BPA iswithholding the unit pricing information in the contract under Exemption 4.

Under Exemption 4, information may be exempt from disclosure if it is“commercia” in nature,
is“obtained [by BPA] from a person (Biomark),” and is “ privileged or confidential.” Here, there
IS no question that the unit pricing information in the contract is commercial in nature, and that



BPA obtained it from Biomark. In addition, the unit prices consist of commercial information
submitted involuntarily to BPA.

BPA has determined that Biomark’s requested redactions are warranted. The Contracting
Officer (CO) for the BPA-Biomark contract confirmed that Biomark operates in a competitive
market. BPA has also concluded that Biomark has met its burden to show alikelihood of
substantial competitive harm if these prices were to be released.

e Any and all document(s) containing technical specifications of the reader system used in the
actual operation of the dam and in the testing protocol for sample transponders provided to
BPA by offerors regarding the above mentioned solicitation, including, but not limited to,
design documents, blueprints, parts lists, software specifications, and white papers.

Response:
What information BPA has in regard to the reader system is reflected in the contract and released
inits entirety.

e Any and all documentation or materials submitted by Biomark or other vendors referring to
the glass encapsulation of PIT Tags and/or bio-compatibility thereof.

Response:

What information BPA has in regard to the glass encapsulation of PIT Tags and/or bio-
compatibility that isin the contract and released in its entirety. See “Part A — General” of the
enclosed contract (pages 26). The other documentation in regard to the glass encapsulation of
PIT Tags and/or bio-compatibility was in the Biomark bid and is withheld under Exemption 3 as
explained in the partia release dated January 27, 2012.

Pursuant to 10 CFR 1004.8, if you are dissatisfied with this determination, or the adequacy of the
search, you may appeal in writing within 30 calendar days of receipt of afinal response letter.
The appeal should be made to the Director, Office of Hearings and Appeals, HG-1, Department
of Energy, 1000 Independence Avenue, SW, Washington, DC 20585-1615. The written appeal,
including the envelope, must clearly indicate that a FOIA Appeal is being made.

Due to the extensive processing time of this request there are no applicable fees.



| appreciate the opportunity to assist you. Please contact Kim Winn, Communications Specialist, at
503-230-7305 with any guestions.

Sincerely,
/s/Christina J. Munro
ChristinaJ. Munro

Freedom of Information Act/Privacy Act Officer

Enclosed: CD with responsive documents.



UNITED STATES

PURCHASE ORDER 3

nevi Jower

GOVERNMENT Admuistration
Mail Invoice To: Purchase Order 00054893
fwinvoices@bpa.gov Revision
F & W Invoices - KEWB-4 Release 00000
P. O. Box 3621 Printed 10/13/11
Portland OR 97208-3621 Page : 1
Contractor: Please Direct Inquiries to:
BIOMARK INC
703 S AMERICAN BLVD KRISTI J. VAN LEUVEN
SUITE 150 Title: CONTRACT SPECIALIST
BOISE ID 83702 Phone: 503-230-3605
Fax : 503-230-4508
SHIPMENT & INVOICE MUST BE MARKED WITH
Attn: Dean Park BPA PO # TO BE ACCEPTED. NOTIFY CONTACT
ABOVE WITH UPDATED SHIPPING SCHEDULES
#x%% BLANKET ORDER TEMPLATE ##%%*
Payment Terms % Days Net 30  Days ERS: N Tax Exempt: 93-0334712 ||
Blanket Purchase Order Effective From 10/01/11 through 09/30/14

Max Value:

$10,000,000.00

Min Rel Value: Max Qty:

Freight Term
FOB DEST, PREPAID, CHARGED

Final Destination

Line Oty up Item Description Uit Price Extended Price
0001 EA Catalog ID: 0001006963 0 Ex 4

TAG, PASSIVE INTEGRATED, RADIO

FREQUENCY IDENTIFICATION, 12 48MM.
Line Oty uvrP Item Description Unit Price Extended Price
0002 EA Catalog ID: 0001013597 0

Ex 4

TAG. PASSIVE INTEGRATED, RADIO
FREQUENCY IDENTIFICATION, 23MM,
HIGH PERFORMANCE PIT TAG.
Mfr/Vendor: BIOMARK INC

Model BIO23.B.01

Part


Ex 4

Ex 4


UNITED STATES PURCHASE ORDER Bonneville Power
GOVERNMENT Adminisnation

Mail Invoice To: Purchase Order  : 00054893
fwinvoices@bpa.gov Revision :

F & W Inyoices - KEWB-4 Release ;00000

P. O. Box 3621 Printed : 10/13/11
Portland OR 97208-3621 Page v 2

Purchase Order Total Amount

. TOTAL THIS POy
BPA Chlktracling Officer _.;_;_;’ v

Yo L

ar Signature (1f Red'd) 2 )
i A ) faess et~

7
pateSignea L0/ L) 22 1/ Signed / 4 / / 7,/ /

* * % Fnd of Purchase Order * * *




BONNEVILLE

Fower Administration

Master Contract 54893

Passive Integrated Transponder (PIT) Tags
Master Contract 54893

BPA TECHNICAL POINT OF CONTACT (COTR): SHARON GRANT (503) 230-5215
BPA CONTRACTING OFFICER REPRESENTATIVE: KRISTI VAN LEUVEN (503) 230-3605

This contract includes the following documents:
Face page and page 2 with Signature
This page 3 and page 4

Terms and Conditions

Specification

Quality Assurance

b S

Purchase of tags under this contract shall be made in accordance with the terms and
conditions and through the issuance of Releases for purchase. The delivery date and
location will be indicated on the Release.

The BPA COTR is authorized to perform the following:

Inspect and review work performed;

Inspect or witness test presentations or other activities;

Interpret Technical Specifications;

Approve submitted deliverables/reports (including property inventory reports);
Approve invoices;

Reject nonconforming services, materials, or equipment; and

Maintain a file of all Contractor property acquisition and disposition documents.

The COTR is not authorized to perform the following:

Contract Modifications that change the contract price, technical requirements or time
for performance;

Suspension or termination of the Contractor's right to proceed, either for default or
for convenience of BPA;

Final decisions on any matters subject to appeal, as provided in a disputes clause

Please mail invoices with contract # to: Bonneville Power Administration
Attn: Fish & Wildlife Invoices | KEWB-4
PO Box 3621
Portland, OR 97208-3621
fwinvoices@bpa.gov

We now have a central mailbox to use for invoices. It is located at fwinvoices@bpa.gov.
All invoices should be submitted in PDF format. Please put the following information in

|95 ]

Contract 54893



BONNEVILLE

Fower Administration

Master Contract 54893

the email subject line: entity/contract number/invoice performance period/invoice
#invoice amt. when mailing future invoices. A separate email is required for each

invoice.

Contract 54893
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UNIT 1 — SCHEDULE

CONTRACT TYPE (7-1)
(SEP 98)(BPI 7.10)

This is a master contract with firm fixed price releases to be issued as indicated iin Clause 7-5.

INDEFINITE-QUANTITY CONTRACT: ORDERING (7-5)
(SEP 02)(BPI17.2.5.1.1)

(a)

(b)

(©

(d)

This is an indefinite-quantity contract. The Contractor shall furnish to BPA, when and if ordered, the supplies
or services specified in the Schedule of ltems. The quantities of supplies and services specified in the
Schedule of Items are estimates only and are not purchased by this contract. Delivery or performance shall
be at locations designated in orders.

Only orders placed by individuals, or by BPA offices, that are specifically designated in writing by the
Contracting Officer, are valid orders. If mailed, a delivery order is considered "issued" when BPA deposits the
order in the mail. Orders may also be issued orally or by facsimile. Orders may also be issued electronically
as an unalterable, electronic read-only formatted document transmitted via the Internet. A binding order will
be formed when the Contracting Officer or his/her authorized representative transmits to the Contractor a
complete and legible order that includes an order (release) number and the contract number, and receives
from the Contractor a written or facsimile or electronic Internet confirmation. An order or confirmation
transmitted via facsimile or the Internet will be deemed “writings.”

Except for any limitations on quantities shown below, there is no limit on the number of orders that may be
issued.

(1) Minimum, Individual Order: $1,000
(2) Maximum, Individual Order: $3,500,000

All orders are subject to the Terms and Conditions of this contract. In the event of conflict between an order
and this contract, the contract shall control.

Contract 54893 Page 7



PERFORMANCE PERIOD (7-7)
(SEP 98)(BP17.2.7.1)

This is a three year contract. The period of performance may be extended for an additional 3 years if agreed by

both parties. A revised Schedule of Prices for the additional period will be negotiated.

SCHEDULE OF PRICES (22-51)
(MAY 08)

The contractor shall provide the following in accordance with the attached Specification/Statement of Work, the
attached Terms and Conditions and the Quality Assurance information. Note: Items 3 and 4 are provided to BPA
with a minimum purchase of 1million of the 12mm tags. Items 3 and 4 will be provided at no cost during the 3 year

period of performance.

Item No. Description Quantity Unit
1 12 mm Tag SST1 TBD Each
2 23 mm Tag TBD Each
3. 20/20 Readers (Model DF202 FS1001 40 max Each
Replacement)
4. Professional Service Hours Up to Each
300
annually

Minimun and Maximimum order quantites are provide in Section B.1 of the Specifications below.

Ex 4

Contract 54893
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Ex 4

Ex 4

Ex 4

Ex 4


UNIT 2 — CONTRACT CLAUSES
PAYMENT AND TAXES

ELECTRONIC FUNDS TRANSFER PAYMENT (22-20)
(OCT 07)(BPI 22.6.2)

(a)

(b)

(c)

(d)

(e)

®

(9)

Payment Method. Payments under this contract, including invoice and contract financing payments, will be
made by electronic funds transfer (EFT). Contractors are required to provide its taxpayer identification
number (TIN) and other necessary banking information as per paragraph (c) of this clause to receive EFT
payment.

Contractor EFT arrangement with a financial institution or authorized payment agent. The Contractor shall
designate to BPA, as per paragraph (c) of this clause, and maintain at its own expense, a single financial
institution or authorized payment agent capable of receiving and processing EFT using the Automated
Clearing House (ACH) transfer method. The most current designation and EFT information will be used for all
payments under all BPA contracts, unless the BPA Vendor File Maintenance Team is notified of a change as
per paragraph (d) of this clause. An initial designation should be submitted after award, but no later than
three weeks before an invoice or contract financing request is submitted for payment.

Submission of EFT banking information to BPA. The Contractor shall submit EFT enrollment banking
information directly to BPA Vendor File Maintenance Team, using Substitute IRS Form w9e, Request for
Taxpayer Identification Number and Certification. This form is available either from the Contracting
Officer(CO) or from the Vendor File Maintenance Team. Submit completed enrollment form to the Vendor
Team. Contact and mailing information:

Bonneville Power Administration

PO Box 491

ATTN: NSTS - MODW Vendor Maint.
Vancouver, WA 98666-0491

E-mail Address: VendorMaintenance@BPA gov
Phone: (360) 418-2800
Fax: (360) 418-8904

Change in EFT information. In the event that EFT information changes or the Contractor elects to designate
a different financial institution for the receipt of any payment made using EFT procedures, the Contractor shall
be responsible for providing the changed information to the BPA Vendor File Maintenance Team office. The
Vendor Maintenance Team must be notified 30 days prior to the date such change is to become effective.

Suspension of Payment. BPA is not required to make any payment under this contract until receipt of the
correct EFT payment information from the Contractor.

EFT and prompt payment. BPA shall pay no penalty on delay of payment resulting from defective EFT
information. BPA will notify the Contractor within 7 days of its receipt of EFT information which it determines
to be defective.

EFT and assignment of claims. If the Contractor assigns the proceeds of this contract as provided for in the
Assignment of Claims clause of this contract, the assignee shall provide the assignee’s EFT information
required by paragraph (c) of this clause.

PAYMENT (22-12)
(AUG 11)(BPI 22.2.5)

(a)

Payment Due Date. Payment (including partial payments or progress payments, if authorized, shall be due
not later than thirty (30) calendar days after the later of the date on which BPA actually receives a proper
invoice in the designated billing office or the date when the items delivered or completed services are
accepted by BPA. According to the Prompt Payment Act, a proper invoice to a Federal Agency is to include

Contract 54893 Page 9



(b)

()

(d)

bank account information requisite to enable Electronic Funds Transfer (EFT) as method of payment. For
purposes of payment only, items will be deemed accepted not later than seven (7) calendar days after proper
delivery. If delivered items or completed services are found defective, the provisions of this paragraph will be
reapplied upon receipt of a corrected item or service.

Billing Instructions.

(1) Invoices must include the contractor's name and address, invoice date, contract number, task order
number (if applicable), contract line item number, description of products delivered or work performed,
price and quantity of item(s) actually delivered or rendered (amounts billed for work performed under a
task order must be separately identified by task order number), and the name and address of the person
to whom payment will be made, and name (where practicable), title, phone number, mailing address of
person to be notified in event of a defective invoice and bank account information required to enable
Electronic Funds Transfer (EFT) as method of payment (Invoices will not require banking information if
the contractor has that information on file at BPA). Failure to submit a proper invoice may result in a
delay in payment including a rejection of invoice pending receipt of a properly amended invoice.

(2) Contractors may bill monthly, or at more frequent intervals as may be agreed to by the CO. The
contractor may submit invoices electronically (e-mail, fax, etc.).

Payment Method. Payments under this contract will be made by electronic funds transfer whenever possible,
or by check in very limited circumstances, at the option of BPA.

Prompt Payment Act. This contract is subject to the provisions of the Prompt Payment Act (31 U.S.C. 3901 et
seq.), and regulations at 5 CFR Part 1315.

Interest Penalty Payments. If interest penalty payments are determined due under the provisions of the
Prompt Payment Act, payment shall be made at the rates determined by the U.S. Treasury Section 12 of the
Contract Disputes Act of 1978 (41 U.S.C. 811).

DISCOUNTS FOR PROMPT PAYMENT (22-10)
(SEP 98)(BPI 22.2.5)

In connection with any discount offered for prompt payment, time shall be computed from the date shown on the
invoice or if no date is shown then from the date BPA receives the invoice. For the purpose of computing the
discount earned, payment shall be considered to have been made on the date which appears on the payment
check or the date on which an electronic funds transfer was made.

FEDERAL, STATE, AND LOCAL TAXES (22-15)
(SEP 98)(BPI 22.5.3.4)

(a)
(b)

(c)
(d)

®

The contract price shall include all applicable Federal, State, and local taxes and duties.

The contract price shall be increased by the amount of any after-imposed Federal excise tax or duty, provided
the Contractor warrants in writing that no amount for such newly imposed Federal excise tax or duty or rate
increase was included in the contract price.

The contract price shall be decreased by the amount of any after-relieved Federal excise tax or duty.
The contract price shall be decreased by the amount of any Federal excise tax or duty, except social security
or other employment taxes, that the Contractor is required to pay or bear, or does not obtain a refund of,

through the Contractor's fault, negligence, or failure to follow instructions of the CO.

No adjustment shall be made in the contract price under this clause unless the amount of the adjustment
exceeds $250.

Notwithstanding any of the above provisions for adjustment of the contract price in the event of a change in a
Federal excise tax or duty after the contract date, no increase in the contract price shall be made for any duty

Contract 54893 Page 10



imposed under the Tariff Act of 1930, as amended, (19 U.S.C. 1303) or the Anti-dumping Act of 1921, as
amended (19 U.S.C. 160-171).

INTEREST ON AMOUNTS DUE BPA (22-13)
(SEP 98)(BPI 22.3.1)

(a) Notwithstanding any other clause of this contract, all amounts that become payable by the Contractor to BPA
under this contract (net of any applicable tax credit under the Internal Revenue Code (26°U.S.C."1481)) shall
bear simple interest from the date due until paid unless paid within 30 days of becoming due. The interest
rate shall be the interest rate established by the Secretary of the Treasury as provided in Section 12 of the
Contract Disputes Act of 1978 (Public Law 95-563), which is applicable to the period in which the amount
becomes due, as provided in paragraph (b) of this clause, and then at the rate applicable for each six month
period as fixed by the Secretary until the amount is paid.

(b) Amounts shall be due at the earliest of the following dates:
(1) The date fixed under this contract;

(2) The date of the first written demand for payment consistent with this contract, including any demand
resulting from a default termination;

(3) The date BPA transmits to the Contractor a proposed supplemental agreement to confirm completed
negotiations establishing the amount of debt; and

(4) If this contract provides for revision of prices, the date of written notice to the Contractor stating the
amount of refund payable in connection with a pricing proposal or a negotiated pricing agreement not
confirmed by contract modification;

(c) Payment will be due within 30 days of the date of the invoice. The collection actions available under the Debt
Collection Act of 1982 (Public Law 97-365), as amended, and the revised Federal Claims Collections
Standards (4 CFR 102), will be utilized. Administrative charges and penalties will be charged in accordance
with 31 USC 3717, except where prohibited or explicitly provided for by statute or regulation required by
statute.

GENERAL CONTRACT ADMINISTRATION

APPLICABLE REGULATIONS (1-1)
(NOV 08)(BP11.3.1)

Purchases made by the Bonneville Power Administration are subject to the policies and procedures outlined in
the Bonneville Purchasing Instructions. The BPI is available without charge on the Internet at http://www.bpa.gov.
Copies are available for purchase from the Head of the Contracting Activity. The public may purchase unbound
copies of the BPI from the Head of the Contracting Activity — DGP-7, Bonneville Power Administration, P.O. Box
3621, Portland, Oregon 97208. The cost is $30.00. Subscriptions are not available.

Contract 54893 Page 11



POST AWARD ORIENTATION (14-19)
(SEP 07)(BPI 14.5.3)

The successful offeror will be required to participate in a post award orientation as designated by the Contracting
Officer.

SUBCONTRACTS (14-7)
(SEP 98)(BP114.9.1)

The Contractor shall not subcontract any work without prior approval of the Contracting Officer, except work
specifically agreed upon at the time of award. BPA reserves the right to approve specific subcontractors for work
considered to be particularly sensitive. Consent to subcontract any portion of the contract shall not relieve the
contractor of any responsibility under the contract.

CONTRACT ADMINISTRATION REPRESENTATIVES (14-2)
(SEP 98)(BPI 14.3.2)

(a) In the administration of this contract, the Contracting Officer may be represented by one or more of the
following: Contracting Officer's Representative for administrative matters, and Contracting Officer's Technical
Representative, Receiving Inspector, and/or Field Inspector for technical matters.

(b) These representatives are authorized to act on behalf of the Contracting Officer in all matters pertaining to the
contract, except: (1) contract modifications that change the contract price, technical requirements or time for
performance, unless delegated field modification authority (see clause 24-25); (2) suspension or termination
of the Contractor's right to proceed, either for default or for convenience of BPA; and (3) final decisions on
any matters subject to appeal, as provided in a disputes clause. In addition, Field Inspectors may not make
final acceptance under the contract.

STOP WORK ORDER (14-14)
(SEP 98)(BPI 14.12.1)

(a) The Contracting Officer may order the Contractor to suspend all or any part of the work of this contract for the
period of time that the Contracting Officer determines appropriate for the convenience of BPA.

(b) The contractor shall immediately comply with the Contracting Officer's order and take all reasonable steps to
minimize the incurrence of costs allocable to the work covered by the order.

(c) If a stop work order is issued for the convenience of BPA, the Contracting Officer shall make an equitable
adjustment in the delivery schedule or contract price, or both, if the order results in a change in the time
required for, or the costs properly allocable to, the performance of any part of this contract.

(d) A claim under this clause shall not be allowed (1) for any cost incurred more than 20 days before the
Contractor notified the Contracting Officer of the basis of the claim in writing, and (2) unless the claim stating
the amount of time or money requested, is asserted in writing as soon as practicable after the termination of
the delay or interruption, but not later than the day of final payment under the contract.

CHANGES - FIXED-PRICE (14-8)
(SEP 98)(BPI 14.10.5.1.1)

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, make
changes within the general scope of this contract to any one or more of the following:

(1) Drawings, designs, or specifications when the supplies to be furnished are to be specially manufactured
for BPA in accordance with the drawings, designs, or specifications.

(2) Method of shipment or packing.
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(b)

(c)

(d)

(e)

®

(3) Place of delivery or performance.

(4) Description of services to be performed.

(5) Time of performance (i.e., hours of the day, days of the week, etc.).
(6) BPA-furnished property.

(7) Place of inspection or acceptance.

If any such change causes an increase or decrease in the cost of, or the time required for, performance of
any part of the work under this contract, whether or not changed by the order, the Contracting Officer shall
make an equitable adjustment in the contract price, the delivery schedule, or both, and shall modify the
contract.

The Contractor must assert its right to an adjustment under this clause within 30 days from the date of receipt
of the written order, but not later than final payment.

Failure to agree to any adjustment shall be a dispute under a disputes clause if one is included in this
contract. However, nothing in this clause shall excuse the Contractor from proceeding with the contract as
changed.

Constructive Changes. If the Contractor considers that a BPA action or inaction constitutes a change to the
contract (constructive change), and the change is not identified as such in writing and signed by the CO, the
Contractor shall promptly notify the CO in writing. No equitable adjustment will be made for costs incurred
more than 20 days before the Contractor gives written notice of the constructive change.

Notwithstanding other provisions herein, only the Contracting Officer, or persons specifically delegated
authority to do so by the Contracting Officer, are authorized to orally modify or affect the terms of this
contract. Contractor response to oral direction from any other source is at its own risk of liability.

PRICING OF ADJUSTMENTS (14-12)
(SEP 98)(BPI 14.10.5.1.1)

When costs are a factor in any determination of a contract price adjustment pursuant to the Changes clause or
any other modification in connection with this contract, such costs shall be in accordance with the contract cost
principles and procedures in Part 13 of the Bonneville Purchasing Instructions which are in effect on the date of
this contract.

EXAMINATION OF RECORDS (12-3)
(SEP 98)(BP112.8.8.1)

(a)

(b)

The contractor shall keep accurate and complete accounting records in support of all cost-based billings to
BPA in accordance with generally accepted accounting principles and practices. The Comptroller General of
the United States, the Contracting Officer, or their representatives, shall have the right to examine, audit, and
reproduce any of the Contractor's pertinent records involving transactions related to this contract or any
subcontract hereunder. Records includes, but is not limited to, books, documents, and other information
regardless of form (e.g., machine readable data) or type (e.g. data bases, applications software, data base
management software, utilities, etc.) including computations and projections related to proposing, negotiating,
pricing, subcontracting, modifying or performing the contract. The purpose of such examination shall be to
determine the accuracy, completeness, and currency of costs charged under the contract and/or to verify cost
or pricing information submitted to BPA.

Such documents shall be available for three (3) years after final payment or, in the case of termination, three
(3) years from the date of any final termination settlement. Records relating to appeals under the Disputes
clause or to litigation or the settlement of claims arising under or relating to this contract shall be made
available until such appeals, litigation, or claims have been disposed of.
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(c) The contractor shall insert a clause containing all the terms of this clause, including this paragraph (c), in
other than fixed price subcontracts over $100,000, altering the clause as necessary to identify the contracting
parties and the Contracting Officer under the prime contract.

ORDER OF PRECEDENCE (14-3)
(SEP 98)(BPI 14.4.1.1)

Any inconsistency in this solicitation or contract shall be resolved by giving precedence in the following order: (a)
the Schedule (excluding the specifications or statement of work); (b) contract clauses; (c) the specifications or
statement of work; and (d) other documents, exhibits, and attachments.

BANKRUPTCY (14-18)
(OCT 05)(BPI 14.19.1)

In the event the Contractor enters into proceedings relating to bankruptcy, whether voluntary or involuntary, the
Contractor agrees to furnish written notification of the bankruptcy to the Contracting Officer responsible for
administering the contract. This notification shall be furnished within five days of the initiation of the proceedings
relating to bankruptey filing. This notification shall include the date on which the bankruptcy petition was filed, the
identify of the court in which the bankruptcy petition was filed, and a listing of Government contract numbers and
contracting officers for all Government contracts against final payment has not been made. This obligation
remains in effect until final payment under this contract.

STANDARDS OF CONDUCT AND BUSINESS PRACTICES

CERTIFICATION, DISCLOSURE, AND LIMITATION REGARDING PAYMENTS TO INFLUENCE CERTAIN
FEDERAL TRANSACTIONS (3-3)
(SEP 98)(BPI 3.5.6)

(a) As used in this clause:
"Covered Federal action” means:
(1) The awarding of any Federal contract.
(2) The extension, continuation, renewal, amendment, or modification of any Federal contract.

"Indian tribe" and "tribal organization" have the meaning provided in section 4 of the Indian Self-Determination
and Education Assistance Act (25 U.S.C. 450B) and includes Alaskan Natives.

"Influencing or attempting to influence" means making, with the intent to influence, any communication to or
appearance before an officer or employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with any covered Federal action.

"Local government" means a unit of government in a State and, if chartered, established, or otherwise recognized
by a State for the performance of a governmental duty, includes a local public authority, a special district, an
intrastate district, a council of governments, a sponsor group representative organization, and any other
instrumentality of a local government.

"Person" means an individual, corporation, company, association, authority, firm, partnership, society, State, and
local government, regardless of whether such entity is operated for profit or not for profit. This term excludes an
Indian tribe, tribal organization, or any other Indian organization with respect to expenditures specifically permitted
by other Federal law.

"Reasonable compensation" means, with respect to a regularly employed officer or employee of any person,
compensation that is consistent with the normal compensation for such officer or employee for work that is not
furnished to, not funded by, or not furnished in cooperation with the Federal Government.
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"Reasonable payment" means, with respect to professional and other technical services, a payment in an amount
that is consistent with the amount normally paid for such services in the private sector.

"Recipient” includes all contractors and subcontractors. The term excludes an Indian tribe, tribal organization, or
any other Indian organization with respect to expenditures specifically permitted by other Federal law.

"Regularly employed" means, with respect to an officer or employee of a person requesting or receiving a Federal
contract, an officer or employee who is employed by such person for at least 130 working days within one year
immediately preceding the date of the submission that initiates agency consideration of such person for receipt of
such contract. An officer or employee who is employed by such person for less than 130 working days within one
year immediately preceding the date of the submission that initiates agency consideration of such person shall be
considered to be regularly employed as soon as he or she is employed by such person for 130 working days.

"State" means a State of the United States, the District of Columbia, the Commonwealth of Puerto Rico, a territory
or possession of the United States, an agency or instrumentality of a State, and a multi-State, regional, or
interstate entity having governmental duties and powers.

(b) The offeror, by signing its offer, hereby certifies to the best of his or her knowledge and belief that:

(I) No Federal appropriated funds have been paid or will be paid to any person for influencing or attempting
to influence an officer or employee of any agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress on his or her behalf in connection with the awarding
of any Federal contract or the extension, continuation, renewal, amendment, or modification of any
Federal contract.

(2) If any funds other than Federal appropriated funds (including profit or fee received under a covered
Federal transaction) have been paid or will be paid to any person for influencing or attempting to influence
an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an
employee of a Member of Congress on his or her behalf in connection with this solicitation, the offeror
shall complete and submit, with its offer, Standard Form-LLL, Disclosure of Lobbying Activities, to the
Contracting Officer.

(3) He or she will include the language of this certification in all subcontract awards at any tier and that all
sub-recipients of subcontract awards in excess of $100,000 shall certify and disclose accordingly.

(c) Submission of this certification and disclosure is a prerequisite for making or entering into this contract
imposed by section 1352, title 31, U.S. Code. Any person who makes an expenditure prohibited under this
provision or who fails to file or amend the disclosure form to be filed or amended by this provision, shall be
subject to a civil penalty of not less than $10, 000 and not more than $100,000 for each such failure.

(d) A contractor who requests or receives from an agency a Federal contract shall file with that agency a
disclosure form, OMB standard form LLL, Disclosure of Lobbying Activities, if such person has made or has
agreed to make any payment using non appropriated funds (to include profits from any covered Federal
action), which would be prohibited under this clause if paid for with appropriated funds.

(e) The contractor shall file a disclosure form at the end of each calendar quarter in which there occurs any event
that materially affects the accuracy of the information contained in any disclosure form previously filed by
such person under paragraph (b) of this clause. An event that materially affects the accuracy of the
information reported includes--

(1) A cumulative increase of $25,000 or more in the amount paid or expected to be paid for influencing or
attempting to influence a covered Federal action; or

(2) A change in the person(s) or individual(s) influencing or attempting to influence a covered Federal action;
or

(3) A change in the officer(s), employee(s), or Member(s) contacted to influence or attempt to influence a
covered Federal action.
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(f) The contractor shall require the submittal of a certification, and if required, a disclosure form, by any person
who requests or receives any subcontract exceeding $100,000 under the Federal contract.

(g) All subcontractor disclosure forms (but not certifications), shall be forwarded from tier to tier until received by
the prime contractor. The prime contractor shall submit all disclosure forms to the Contracting Officer at the
end of the calendar quarter in which the disclosure form is submitted by the subcontractor. Each
subcontractor certification shall be retained in the subcontract file of the awarding contractor.

(h) Any person who makes an expenditure prohibited under this clause or who fails to file or amend the
disclosure form to be filed or amended by this clause shall be subject to a civil penalty as provided by 31 U. S.
Code 1352. An imposition of a civil penalty does not prevent the Government from seeking any other remedy
that may be applicable.

CONTRACTOR POLICY TO BAN TEXT MESSAGING WHILE DRIVING (3-4)
(MAY 11) (BPI 3.7.1)

(a) Definitions. As used in this clause--

“Driving"™—(1) Means operating a motor vehicle on an active roadway with the motor running, including while
temporarily stationary because of traffic, a traffic light, stop sign, or otherwise. (2) Does not include
operating a motor vehicle with or without the motor running when one has pulled over to the side of, or
off, an active roadway and has halted in a location where one can safely remain stationary.

“Text messaging” means reading from or entering data into any handheld or other electronic device, including
for the purpose of short message service texting, e-mailing, instant messaging, obtaining navigational
information, or engaging in any other form of electronic data retrieval or electronic data communication.
The term does not include glancing at or listening to a navigational device that is secured in a
commercially designed holder affixed to the vehicle, provided that the destination and route are
programmed into the device either before driving or while stopped in a location off the roadway where it is
safe and legal to park.

(b) This clause implements Executive Order 13513, Federal Leadership on Reducing Text Messaging while
driving, dated October 1, 20089.

(c) The Contractor should adopt and enforce policies that ban text messaging while driving —(1) Company-owned
or -rented vehicles or Government-owned vehicles; or (2) Privately-owned vehicles when on official
Government business or when performing any work for or on behalf of the Government.

(d) Subcontracts. The Contractor shall insert the substance of this clause, including this paragraph (d), in all
subcontracts that exceed $10,000.

DRUG-FREE WORKPLACE (3-6)
(SEP 98)(BPI 3.6.4)

(a) The contractor agrees that with respect to all employees to be employed under this contract it will provide a
drug-free workplace as described in this clause.

(b) Definitions. As used in this clause "Controlled substance" means a controlled substance in schedules |
through V of section 202 of the Controlled Substances Act (21 U.S.C. 812), as from time to time amended,
and as further defined in regulation at 21 CFR 1308.11-1308.15, as amended.

"Conviction" means a finding of guilt (including a plea of nolo contendere) or imposition of sentence, or both,
by any judicial body charged with the responsibility to determine violations of the Federal or State criminal
drug statutes.

"Criminal drug statute" means a Federal or non-Federal criminal statute involving the manufacture,
distribution, dispensing, possession or use of any controlled substance.
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()

"Drug-free workplace" means the site(s) for the performance of work done by the contractor in connection
with a specific contract at which employees of the contractor are prohibited from engaging in the unlawful
manufacture, distribution, dispensing, possession, or use of a controlled substance.

"Employee” means an employee of a contractor directly engaged in the performance of work under a
Government contract. "Directly engaged” is defined to include all direct cost employees and any other
contractor employees who have other than a minimal impact or involvement in contract performance.
“Individual” means an offeror/contractor that has no more than one employee including the offeror/contractor.
The Contractor, if other than an individual, shall -- within 30 calendar days after award (unless a longer period
is agreed to in writing for contracts of 30 calendar days or more performance duration); or as soon as possible
for contracts of less than 30 calendar days performance duration--

(1) Publish a statement notifying its employees that the unlawful manufacture, distribution, dispensing,
possession, or use of a controlled substance is prohibited in the contractor's workplace and specifying the
actions that will be taken against employees for violations of such prohibition;

(2) Establish an on-going drug-free awareness program to inform such employees about--

(A) The dangers of drug abuse in the workplace;
(B) The contractor's policy of maintaining a drug-free workplace;

(C) Any available drug counseling, rehabilitation, and employee assistance programs; and

(D) The penalties that may be imposed upon employees for drug abuse violations occurring in the
workplace.

(3) Provide all employees engaged in performance of the contract with a copy of the statement required by
subparagraph (c)(1) of this clause;

(4) Notify such employees in writing in the statement required by subparagraph (c)(1) of this clause that, as a
condition of continued employment on this contract, the employee will--

(A) Abide by the terms of the statement; and

(B) Notify the employer in writing of the employee's conviction under a criminal drug statute for a violation
occurring in the workplace no later than five (5) days after such conviction.

(5) Notify the Contracting Officer in writing within ten (10) days after receiving notice under subdivision
(c)(4)(B) of this clause, from an employee, or otherwise receiving actual notice of such conviction. The
notice shall include the position title of the employee;

(6) Within 30 days after receiving notice under subparagraph (c)(4)(B) of this clause of a conviction, take cne
of the following actions with respect to any employee who is convicted of a drug abuse violation occurring
in the workplace:

(A) Taking appropriate personnel action against such employee, up to and including termination; and/or
(B) Require such employee to satisfactorily participate in a drug abuse assistance or rehabilitation
program approved for such purposes by a Federal, State, or local health, law enforcement, or other

appropriate agency.

(7) Make a good faith effort to maintain a drug-free workplace through implementation of subparagraphs
(c)(1) through (c)(6) of this clause.
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(d) In addition to other remedies available to the Government, the Contractor's failure to comply with the
requirements of paragraph (c) of this clause may, pursuant to BPI| 3.6.3 render the contractor subject to
suspension of contract payments, termination of the contract for default, and suspension or debarment.

RESTRICTION ON COMMERCIAL ADVERTISING (3-9)
(OCT 05) (BPI 3.8.1)

The Contractor agrees that without the Bonneville Power Administration’'s (BPA) prior written consent, the
Contractor shall not use the names, visual representations, service marks and/or trademarks of the BPA or any of
its affiliated entities, or reveal the terms and conditions, specifications, or statement of work, in any manner,
including, but not limited to, in any advertising, publicity release or sales presentation. The Contractor will not
state or imply that the BPA endorses a product, project or commercial line of endeavor.
