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In reply refer to:  NN-1 
 
Patrick Barton 
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FOIA #BPA-2013-01443-F 
 
Dear Mr. Barton: 
 
This is the final response to your request for records that you made to the Bonneville Power 
Administration (BPA), under the Freedom of Information Act (FOIA), 5 U.S.C. 552.  
 
You requested the following: 
“All legal filings and transcripts associated with pretrial events, the trial itself, and any settlement 
agreements associated with the age bias class action lawsuit heard in 1999 before U.S. District 
Court Magistrate John Jelderks.” 
 
Response: 
BPA was represented in this case by the U.S. Attorney’s Office and as a result, BPA is not the 
agency of record.  These records are not required to be maintained, and have not been maintained 
by BPA. One document was found and is released in its entirety. 
 
To obtain a copy of these records please contact: 
 
U.S Attorney’s Office 
District of Oregon 
1000 SW Third Ave, Suite 600 
Portland, Oregon 97204 
(503)727-1000 
 
Pursuant to 10 CFR 1004.8, if you are dissatisfied with this determination, or the adequacy of the 
search, you may appeal this FOIA response in writing within 30 calendar days of receipt of a 
final response letter. The appeal should be made to the Director, Office of Hearings and Appeals, 
HG-1, Department of Energy, 1000 Independence Avenue, SW, Washington, DC 20585-1615. 
The written appeal, including the envelope, must clearly indicate that a FOIA Appeal is being 
made. 
 
Fees are being waived for this request. 
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I appreciate the opportunity to assist you. Please contact Kim Winn, FOIA Specialist, at  
503-230-7305 with any questions about this letter. 
 
Sincerely, 
 
 
 
/s/Christina J. Munro 
Christina J. Munro 
Freedom of Information Act/Privacy Act Officer 
 
Enclosure: Responsive document 
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1000 S.W. Third Avenue, suite 600 
Portland, OR 97204-2024 

Attorneys for Defendant 

3ELDERKS, Magistrate Judge: 

PatriCk Fox, Patricia Weber, and Douglas Montgomery are 

tne class representatives in this age discri~ination action 

brought against defendants William Richardson, United States 

Secretary of Enerqy, and the Bonnevi11e Power Administration 

(BPA). The class consists of those current and former BPA 

employees who were 50 years or age or older anytime during 

1994, un~uccessfully applied for a promotion during the BPA 

reorganization carried out during that year, and who did not 

opt out of this action. 

This action is based upon the Age Discrimination in 

Employment Aot (ADEA), 29 U.S.C. § 633a. Plaintiffs 

originally asserted both a disparate treatment claim, alleging 

that BPA intentionally discri~nated against them on account 

of thei~ age in the selection of employees for pro~otion 

during the reorganization, and a disparate i~act claim 

alleging that they were harmed by a facially neutral policy 

that "forcefu1ly emphasized the promotion of women, 

minorities, and younger workers" during the transformation. 

dismissed this latter claim before trial because it failed 

to allege that plaintiffs were disparately affected by a 

policy that was in fact facially neutral: A pOlicy that 

"forcefully emphasi~ed· the promotion of particular groups, 
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specifically including "younger 'W'orkers" cannot be 

characte~ized as facially neutral, and cannot be analyzed as a 

disparate impact claim. See,~, Rose v. Wells fargo & Co., 

902 F.2d 1417, 1424 (9th cir. 1990) (plaintiff must identify 

facial~y neutral policy or p~actice in order to state ~rima 

facie disparate impact claim).l 

Plaintiffs' claim of intentional discrimination was 

presented to the court during a seven-day trial that began on 

Hay 3, 1999, and ended on May 12, 1999. Pursuant to Fed. R. 

eiv. P. 52(a), my factual findings and legal conclusions are 

set out below. 

FINDINGS OF FACT 

BPA~ a federal · agency within the Department of Energyf is 

a major producer, distributor, and marketer of electricity in 

IDismissal of this claim makes it unnecessary to reach the 
question whether disparate t.pact cases are viable in actions 
brought pursuant to the ADM following the Supreme Court's 
decision in Hazen Paper Co. y. Biggins, 507 U.S. 604 (1993). 
Though the Ninth Circuit bas not directly addressed this issue, 
five Qtber circuits have either answered that question neqatively 
or cast doubt upon the continued applicability of disparate 
iJDpact analysis in a.ge discrimination dctions. See Mullin v. 
Raytheon Co., 164 F.ld 696 (1st eire ~999)i Ellis y. United 
Air1ines, Inc., 73 F .ld 999 (10th Cir.)# cert. denied, 116 5. ct. 
2500 (1996); EEOC v. francis W. Parker School, 41 F.3d 1073 (7th 
eire 1994); Lyon v. Ohio Educ. Ass'n & Professional Staff Union, 
53 F.3d 135 (6th eir. ~99S)J DiBiase v. Smith Kline Beecham 
Corp., 48 F.3d 719 (3d eir. 1995). Two circuits continue to 
recognize disparate impact claims in actions brought pursuant to 
the ADEA. pistrict Council 37 v.NeS{ York city Dep't of Earks 
and Recreation, 113 F.3d 347 (2nd eire 1997); Houghton V. SIPCO. 
~, 38 F.ld 953 (8tb cir. 1994). In a recent opinion issued 
in this district, the Honorable Carr Kinq concluded that "the 
disparatQ impact theory of liability is not cognizable under the 
ADEA•••• " EEOC v. Forest Grove; School pie;t. No. 1.5, No. 98-497., 
slip OPe at 9 CD. Or. Feb. 3, 1999). 
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se~eral states in the western United States. This class 

action arises from a major reorganization of BPA known as the 

"Transformation" which was conducted during 1994. BPA 

officials who planned and initiated the reorganization thought 

that the Transformation ~a6 necessary in order for the agency 

to o~erate ~ore efficiently and to carry out its mandated 

objectives in a de-regulated electric utility industry. In 

carrying out the Transformation. BPA sought to reassign its 

employees into positions more like those associated with 

priVate industry, and attempted to adopt an organizational 

structure that was more like that employed in the private 

sector. 

BPA began to implement the Transformation in early 1994 

with a reorganization of Senior E~ecutive Service (SES) level 

positions. These are the highest level positions in BPA, and 

are held by persons who are technically not BPA employees; but 

instead are employees of the united States Department of 

Energy. The SES positions in the reorganized BPA were filled 

by transferrinq a number of existing SES-level personnel into 

new positions, and by recruiting and promoting several General 

Services (GS) level-15 employees to SES status. The highest 

level SES elilployees, known as "senior vice presidents" in the 

reorganized BPA, reported to Sue Hickey, who was selected by 

Randy Hardy, 8PA Administrator at the time, as BPA's Chief 

Operating Office~. The secon~ tier SES employees, known as 

"vice presidents" in the reorganized SPA, reported to the. 

senior vice presidents. The SES positions in the new 
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organizational structure were filled by late Karch 1994, with 

the SES level employees assuming new responsibilities and also 

functioning in their old positions until the Transformation 

was completed. 

After the new SES positions were filled, the 

Transformation proceeded on a grade-by-grade basis. Most of 

the positions from SES down to the GS-IJ level were assigned 

new titles. Some of the "new" positions were very similar to 

existing positions, while the functions of other positions 

were significantly altered. A few positions were exempted 

from these changes, and were not opened for a competitive 

~pplication process during the Transformation. Almost all 

employees in GS-13 leyel and ~iqherpositions were placed in 

positions with new titles, many of which had new funotions. 

All employees were assured that they would be offered 

positions with pay and grade at least equa1 to those that they 

held before the Transformation was instituted. No employees 

were involuntarily terminated as part of the Transformation, 

though some accepted an offer to leav~ the agency through a 

Voluntary Separation Incentive (VSI) p~ogram that was 

instituted to help attain the goal of ~educing the total 

number of employees. 

During the Transformation process, the newly-created 

and/or newly-titled positions were publicized to the BPA work 

force through Vaoancy Announcements. These announcements were 

circulated internal1y, because virtually all of the positions 

were filled !rom within the organi~ation. The announcements 
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specified the skills, knowledge, and abilities sought for 

each position. Employees were encouraged to apply for new 

positions, ~nd could apply for as many positions as they 

wished. Some employees applied for many positions. Some 

applied for only one position or for a few positions. With 

the knowledge that everyone had secure employment, some 

employees filed no app1ications. Applications were screened 

so that only those applicants satisfying the minim~ 

qualifications established for each position would be 

considered. Because SPA chose not to use a rating system, the 

names of all applicants who met the mini~~ qualifications for 

a position were presented to the relevant selecting officer. 

The vacancies to be filled' during the Transformation ~ere 

not announced as lateral appointments or promotions, but 

instead were simply announced by job title and GS level. 

The~efore, Whether selection for a given position constituted 

a promotion Or a lateral transfer for the 6elected candidate 

depended on the successful applicant's pre-selection GS level. 

BPA ~anagement did not instruot the managers making the 

selection decisions to consider whether or not the position 

would be a promotion for any particular app1icant, and there 

is no evidence that managers considered whether appointments . 

would constitute promotions in considering the applicants. 

Approximately 816 positions were filled fro~ the GS-13 through 

GS-15 levels during the Transformation. Approximately 249 of 

the appointments were promotions for the individuals selected. 

.•.. 
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The employees who were not promoted ~etained their GS level 

and rate of compensation. 

During the T~ansformation, designated "selecting 

officialslf--generally supervisory el\lployees who had themselves 

been recently selected into pOsitions during an earlier stage 

of the Transformation--cnose the employees who would be 

working under their supervision. Under this system, those 

selected to fill the SES positions became the selecting 

officers for the new positions C~eated at the GS-15 level. 

The managers selected at the GS-15 level in turn selected the 

successful applicants for the GS-14 positions, and GS-14 level 

managers in turn selected the applicants who filled the new 

GS-13 positions. The selecting officials were provided with 

the candidates' application materials and a job description 

setting out the essential knowledge, skills, and abilities 

required for the positions. The ages of the applicants were 

not compiled or made avai1able to the seleoting officials. 

The se1ectin~ officials typically interviewed applicants. 

They were often assisted by advisory panels, and sometimes 

sought information about the applicants fram other sources 

within BPA. More than 150 individual selecting officials 

chose the applicants to fil~ the vacancies created during the 

Transformation. 

After selection of GS-13 level eroployees was completed, 

all the remaining positions below that level, including all 

of the secrQtarial positions, were moved into the various 

organizations that made up the newly-reorganized BPA. During' 
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this process, some employees were reassigned, some employees 

were promoted, and other employees retained their old 
-

positions I but were technically shifted into a new 

organizational structure in a transition referred to as a 

"realignment. It 

Because ~any employees applied for more than one of the 

new positions that were announced during the Transformation, a 

particular candidate was sometimes the preferred applicant for 

more than one position. In order to ~ddress this situation, 

BPA instituted a process known as "Collaboration," applicable 

to the selection of candidates at the GS-13 and higher levels, 

through which selecting officials at each level were able to 

learn if. other selecting officials had also chosen their 

preferred applicant for a given position. Otficials conferred 

to determine whether the same applicant had been selected for 

more than one position, and to determine whicb position was 

more appropriate for the applicant where such conflicts 

existed. The SES selectinq officials enqaqed in 

NCollaboration" to resolve conflicts in selection of GS-~5 

level employees. Before finalizing their" selections for the 

new GS-14 ~evel positions, the GS-~5 level ~naqers conducted 

a ··Collaboration." Successful candidates for GS-14 level. 

management positions subsequently conduoted a "Col.laboration" 

in making final selections for GS-13 level positions. 

During the Transrormation and the phases of 

Collaboration, high-level BPA managers reminded selecting 

officials to fully and carerully consider applications from 
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ethnic minority and female employees. These instructions were 

consistent with an effort to increase the representation of 

women and minorities in management positions that had been 

going on for a number of years as BPA sought to redress what 

the agency recognized as a long standing under-~epresentation 

of these groups in management. 

The objective of increasing the advancement opportunities 

for women and minorities was never stated in terms of 

numerical targets or quotas, and did not comp'el the selection 

of any female or minority candidates for positions for which 

~les or non-minority applicants were found to be more 

qualified. selecting officials were not told to give 

preference to minority and female candidates over other more 

qualified candidates, and were never told that a particular 

position should be ~illed by a female or mino~ity applicant. 

Likewise, there is no evidence that selecting o~~icials were 

ever instructed or urged, directly or indirectly, to qive any 

preference to younger workers in filling vacanoies durin9 the 

Transformation. The selecting officials who testified at 

trial and whose declarations were admitted into evidence 

uniformly stated that they filled the vacancies by ChOOSing 

the candidates who they thought were most qualified without 

regard to race, gender, or age. These witnesses included 

former as well as current BPA employees. That testimony was 

credible and is consistent with the documentary evidence, and 

find that the selection process carried out during the 


Transformation Was merit-based. In makinq this findinq, 
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I need not conc1ude that the candidate who was truly the most 

qualified was selected in every placement decision. "Merit" 

cannot alwa~s be quantified with scientific precisian, and 

it is likely that some errors ~ere made in evaluating the 

relative merits of applicants. However, the evidence clearly 

establishes that BPA intended that selections be made on the 

basis of merit, and that selecting officials attempted to make 

their selections on that basis. 

The Transformation was carried out in several phases, 

starting ~ith selection of the SES leve1 candidates in 

March 1994, and concluding with the reassignment, promotion, 

and realignment of the positions lower than GS-13 that was 

largely completed by the end of september of that year. In a 

report to the Department of Energy dated September 8, 1994, 

SPA Administrator Hardy stated that the restructuring was 

nearly complete, and that the reorganization would be 

effective on October 2, 1994. 

At trial, the named plaintiffs and several other class 

members presented evidence that they unsuccessfully applied 

for positions that would have been promotions for them during 

the Transformation, and that the successful applicants for 

some of those positions were less than 50 years old at the 

time. In response, BPA p~oduced credible and persuasive 

evidence that the selection for each of the positions in 

question was based upon merit, and established that the 

se1ecting officials had valid, non-discriminatory reasons for 

their decis~ons. I find that the specific selections that 
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c~ass representatives and other c~ass members directly 

challenged at trial were made upon the basis of me~it, and 

that plaintiffs have not established that age was a motivating 

factor in selecting the successful candidates for these 

positions. 

BPA does not have complete information concerning all of 

the applicants and applications for the positions filled 

during the Transforbation. The parties therefore could not 

determine the characteristics of all the successful and 

unsuccessful candidates for each of the hundreds of positions 

filled. Plaintiffs' expert statistician created data sets for 

the employees for whom information was available. Statistical 

analysis of this data shows that more employees under age 50 

than would be expected und~ plaintiffS' ~del were selected 

for positions that oonstituted promotions for those 

individuals. Conversely, the analysis showed that fewer 

employees OVer the age of 50 than would be expected under 

plaintiffs' model ~ere selected for positions that constituted 

promotions. Plaintiffs· statistician presented data for the 

GS-~3 through GS-15 levels showing that gender and minority 

status correlated positively to being selected for a position 

that was a promotion for the successful candidate. 

Plaintiffs' statistician found that age correlated even more 

positively, with the likelihood of being selected to a 

position constituting a promotion increasing by a factor of 

two for employees ~ess than 50 years old. 
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~he statistical evidence appears to provide support for 

plaintiffs' assertion that BPA treated workers more than 50 

years old less favorably than workers less than 50 years o~d 

during the Trans£o~ation. However, the peculiar nature of 

BPA's reorganization and certain limitations inherent in the 

method used by plaintiffs' statistician render this analysis 

less useful and significant than it might first appear. The 

standard kind of statistical analysis performed here is 

clearly helpful in the usual case in which employees with 

relatively comparable skills and experience have applied for 

positions that the employer understands at the outset to 

constitute promotions to any successful candidates. The usual 

sort of statistical analysis is of dubious applicability here, 

where a la~e employer undertook an extremely complicated 

reorganization involving hundreds of vacancy announcements 

for unique positions, thousands of applications submitted by 

applicants with widely varied skills, education, and 

experience, with the guarantee that no entployees would be 

terminated or p1aced into a lower leve~ than they currently 

held. The reorqanization and selection process involved here 

is far different from the circumstances described in any of 

the reported decisions I have round addressing the use of 

statistical evidence in this type of litigation. 

During the Transformation, unlike the more usual 

pro~otion case, vacancies were simply announced and filled 

without consi.deration as to whether a particular selection 

would be a promotion for the applicant se~ected. BPA did no~ 
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announce and fill promotions, but instead announced and filled 

vacancies. Applicants often applied both for lateral 

positions and positions that would be promotions if they were 

selected. The selecting officials were not concerned as to 

whether particular selections were promotions for the 

applicants involved, but instead had every incentive to simply 

select the candidate whom they considered best qualified. 

From the perspective of a selecting official, any applicant 

selected for a position was the "successful" candidate 

regardless of whether the position was a pro~otion for that 

individual. The fact that both selections constituting 

promotions and selections constituting lateral transfers 

reflected successful applications greatly complicates analysis 

of the treatment of class members, and is not acco~nted for in 

plaintiffs' statistical analysis. That analysis simply makes 

no provision for the important fact that a class member's 

selection for a position that was a ~ateral transfer could 

evidence a preference for the class member over a younger 

worker. 

In sum, I find that plaintiffs' statistical model is not 

adequately responsive to the complexities and realities of the 

selection process that SPA used during the Transformation. 

It is not clear that a statistical model could be devised that 

would adequately address all of the factors--inc~udin9 the 

effect of successfu1 applications for lateral positions--that 

need to be considered in order to draw reliab~e inferences 

regarding BPA's treatment of plaintiffs· class during the 

FINDINGS OF FACT AND CONCLUSIONS OF .LAW - 1.3 

.• 


_ _ • • ~___ ..... . ,.... . _ ... .... _I r-,..,-' rt-, I • 



Transformation. However, it is clear to me that plaintiffs' 

statistical analysis dOQS not. 

CONCLUSIONS OF LAW 

The ADEA requires employers to evaluate their employees 

on their merits and not on their age. Western Air Lines, Inc. 

v. Criswe11, 472 U.S. 400, 422 (1985). In order to prevail in 

this action, plaintiffs must establish that BPA intentionally 

discriminated against employees Who were more than 50 years 

old on the basis of their age in carrying out the ~994 

Transformation. See~, Hazen ~aper Co. v. Biqqin§, 507 

u.s. 604. 608 (~993). Circumstantial, di~ect, and statistical 

evidence can be used to make that showing. Sengupta v. 

MOrrison-KnUdsen Co., Xnc., B04 F.2d 1072, ~075 (9th cir. 

1986). 

Based upon my review of the evidence, I conclude that 

plaintiffs have not established that BPA ~tentionally 

discriminated against the class representatives or the class 

on the basis of age. Plaintiffs presQnted m~nimal and 

unpersuasive nonstatistical evidence supporting their 

intentional discrimination claim. Although plaintiffs' 

statistical evidence provides some support for plaintiffs' 

claim, it is inSUfficient to support the conc~usion that BPA 

intentionally discriminated against class members on the basis 

of their age, because the analysis failed to address the 

complex and hiShly unusual nature of the transformation 

process, or to aocount for the effect of lateral transfers. 
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** 91' 3'Jtkj ~101 ** 

Even if I concluded that plaintiffs' statistical evidene~ was 

sufficient to create a prima facie case of intentional 

discrimination, I would find in BPA's favor because it has 

established through substantial, credible, and convincing 

evidence that selections Were based upon factors other than 

age during the transformation. BPA is entitled to judgment in 

its favor. 

DATED this 21."'t. day of June, 1999. 

..•u.s. Magistrate Judge 
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