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Local and Regional Input

 Prior to BPA decision to fund, projects 
are vetted through sub-basin plans, 
Council and ISRP review, and in many 
cases, expert panels.

 Local knowledge about site conditions is 
key to identification of hazardous 
substances

 There are many levels of review and 
analysis for BPA projects
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BPA Environmental Management System

BPA implements an Environmental 
Management System organized around the 
Plan-Do-Check-Act system, this includes:

 Establishment of an environmental policy. 

 Identifying and characterizing environmental 
impacts.

 Managing and minimizing environmental impacts, 
including monitoring and adapting.

 This system is audited internally and externally by 
Dept. of Energy (DOE).

3
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Internal Controls for Habitat Actions
 NEPA/Environmental Compliance (EC)

• An EC lead is assigned to each BPA project.
• NEPA Compliance Officer reviews all NEPA documents 

(Categorical Exclusions, Environmental Assessments 
(EA), and Environmental Impact Statements (EIS)) for 
compliance with DOE regulations and federal law.

• BPA legal staff reviews all EAs and EISs for compliance 
and meets monthly with BPA Environment group to 
review compliance.

• EC Lead monitors implementation during construction of 
some projects each year.  Improvements in process or 
mitigation action may be identified.

• Land Compliance Monitoring Program
4
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BPA Environmental Responsibilities

As a federal agency, BPA is required to evaluate any 
action we fund to see whether the action triggers the need 
to comply with a variety of federal environmental laws, 
such as: 

• Endangered Species Act
• National Historic Preservation Act
• Clean Water Act
• National Environmental Policy Act
• CERCLA, FIFRA, etc.

5
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Fish and Wildlife Implementation Plan 
(FWIP) EIS/Supplemental Analysis

 The guiding Programmatic NEPA document for the 
majority of actions under the Fish and Wildlife Program.
 A “validation process” is used to identify the level of 

NEPA compliance needed and verify site specific 
environmental compliance is incorporated into project 
actions.
 This process is tracked in Pisces and must be marked 

complete before implementation. 

6
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Environmental Review

Projects still require review under other environmental laws:
 Any projects involving listed species or their habitat will 

require ESA compliance
−Habitat projects usually find coverage through the 

programmatic HIP III with NMFS and USFWS.
 Any projects involving ground disturbance will require 

cultural resources review
 Projects with in-water construction or wetland impacts 

require water quality permits
 Project sponsors typically conduct public outreach as 

part of the process. 

7
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Action Requiring Specific EA-EIS-SA

 Controversial or sensitive species or area (ESA listed 
spp., historic resource, mine tailings, etc.)
 New hatchery construction, re-construction, new or 

changing artificial production programs.
 Actions on other 

Federal lands requiring 
joint NEPA

8
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Other Reviews
 The Clean Water Act

• Wetland and Floodplain protection (Section 404 
Permit administered by the Corps) Notification to 
Corps is required prior to construction in wetlands 
and floodplains or waterways. 

• Water quality – NPDES permits (states, EPA)
 Land Audits – A Pollution Prevention and Abatement 

specialist is called in to perform an environmental land 
audit if toxic materials are identified as a concern.

9
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Clean Water Act and Permitting
 Each state has different permitting processes for meeting 

Clean Water Act standards, including: waste, discharge, 
storm water run off, and wetland and floodplain 
protection, as well as regulation of underground tank 
storage and hazardous materials. The project sponsor is 
responsible for obtaining these permits and if requested, 
the BPA  EC lead will assist the sponsor. 

 In Oregon, there is a Regional General Permit (RGP#6 
(NWP-2011-127)) for implementation of BPA habitat 
improvement projects with standard conservation terms 
and conditions. Nationwide permits are generally used 
elsewhere.

10
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Questions

Local Input
Site Specific Analysis
Multiple layers of review
Multiple agency review
Monitor and adapt

11
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From: McNary,Sarah R (BPA) - A-7
To: Senters,Anne E (BPA) - LN-7; Sweet,Jason C (BPA) - KEWR-4
Cc: Barco III,John W (BPA) - A-7
Subject: Fw: 2014 Draft CCT Fish and Wildlife Program Amendments
Date: Thursday, August 22, 2013 3:11:32 PM
Attachments: Colville Confederated TribesAmendments.docx

FYI
 
From: Bill Towey [mailto:bill@ucut-nsn.org] 
Sent: Thursday, August 22, 2013 03:04 PM Pacific Standard Time
To: McNary,Sarah R (BPA) - A-7; Maslen,Bill (BPA) - KEW-4 
Cc: Randall Friedlander <Randall.Friedlander@colvilletribes.com> 
Subject: 2014 Draft CCT Fish and Wildlife Program Amendments 
 
Sarah and Bill- Please find the attached draft amendment document that we would 
like you to review prior to our August 28th meeting.  We are planning on providing 
you a copy of the UCUT recommendations as soon as the document is ready for 
external distribution.  I would be happy to discuss anything prior to the meeting on the 
28th.  Thank you!

Bill Towey, Policy Analyst
Office of ESA Management
Phone: 509-209-2416
Fax: 509-209-2421
Cell: 
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Colville	Confederated	Tribes	1	
Northwest	Power	Planning	and	Conservation	Council	2	

DRAFT	2013‐2014	Fish	and	Wildlife	Program	Amendments	3	
	4	

The	Colville	Confederated	Tribes	(CCT)1	submit	the	following	recommendation	to	5	
the	Northwest	Power	and	Conservation	Council’s	Columbia	River	Basin	Fish	and	6	
Wildlife	Program	(Program)	amendment	process.	7	
	8	
The	CCT	has	successfully	implemented	a	suite	of	projects	identified	in	the	2008	9	
Memorandum	of	Agreement	between	the	CCT	and	the	FCRPS	Action	Agencies,	one	of	10	
several	agreements	constituting	the	Columbia	River	Fish	Accords	(Accord).		These	11	
mitigation	projects	address	restoration,	protection	and	enhancement	measures	for	12	
anadromous	fish,	resident	fish	and	wildlife.		All	Accord	projects	have	been	13	
thoroughly	vetted	through	the	Council’s	Independent	Science	Review	Panel	and	14	
address	elements	of	the	Northwest	Power	Act,	Endangered	Species	Act,	FCRPS	15	
Biological	Opinion,	resident	fish	substitution	policy,	wildlife	crediting	policy	and	the	16	
Upper	Columbia	Salmon	Recovery	Plan.		The	CCT	reaffirms	its	commitments	made	17	
under	the	2008	Accord,	which	are	integral	to	implementing	the	2008/2010	FCRPS	18	
biological	opinion.	The	CCT	recommends	that	the	Council	incorporate	the	CCT’s	19	
Accord,	along	with	the	FCRPS	biological	opinion,	into	the	Program.	20	
	21	
The	CCT	recommends	that	the	amended	Program	include	the	core	initiatives	that	22	
were	identified	in	the	2008	CCT	Accord	(designated	as	current)	and	initiatives	23	
forecasted	for	a	post	2018	Accord	(future).		The	core	initiatives	include:	24	
	25	
Anadromous	Fish		26	

 Okanogan	Subbasin	Implementation	Plan	(current	and	future)	27	
 Omak	Creek	restoration	Project	(current	and	future)	28	
 Salmon	Creek	restoration	project	(current	future)	29	
 Okanogan	Land	and	Water	Acquisition	(current	future)	30	
 Locally	Adapted	Okanogan	Steelhead‐3‐Step	Process	and	future	production	31	

facility,	including	O&M	and	RM&E	(current	and	future)	32	
 Chief	Joseph	Dam	Hatchery	O&M	and	RM&E	(current	and	future)	33	
 Broodstock/Adult	Management	program‐Selective	Harvest	Program	34	
 ESA	Enforcement	Project	(current	and	future)	35	
 Okanogan	Basin	Monitoring	and	Evaluation	Program	(current	and	future)	36	
 Future	habitat	and	artificial	propagation	programs	to	enhance	and	re‐37	

establish	historical	anadromous	fish	species	assemblages	in	the	UCR,	38	
specifically	in	the	Wenatchee,	Entiat,	Methow	and	Okanogan	basins	(e.g.	coho	39	
salmon,	Pacific	Lamprey)		(future)	40	

																																																								
1	Together,	twelve	tribes	comprise	the	membership	of	the	Confederated	Tribes	of	
the	Colville	Reservation	(CTCR).		These	include	the	Colville,	Nespelem,	San	Poil,	
Lake,	Palus,	Wenatchi	(Wenatchee),	Chelan,	Entiat,	Methow,	southern	Okanogan,	
Moses	Columbia	and	Nez	Perce	of	Chief	Joseph’s	Band.	
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 Establishment	of	in‐lieu	fishing	sites	in	the	Upper	Columbia	River	Basin	41	
(future)	42	

	43	
Resident	Fish	44	

 Chief	Joseph	Kokanee	Enhancement	(current	and	future)	45	
 Lake	Roosevelt	Rainbow	Habitat	Improvement		(current	and	future)	46	
 Colville	Resident	fish	hatchery	(current	and	future)	47	
 Resident	fish	RM&E	(current	and	future)	48	
 Twin	Lakes	Enhancement	(current	and	future)	49	
 Rufus	Woods	Creel	and	Supplementation	(current	and	future)	50	
 Lake	Roosevelt	Burbot	population	assessment	(current	and	future)	51	
 Lake	Roosevelt	White	Sturgeon	enhancement	(current	and	future)	52	
 Rufus	Woods	Net	Pen	(current	and	future)	53	
 Mountain	Whitefish	assessment	and	enhancement	(future)	54	
 CCT	Reservation	(including	the	North	Half)	Habitat	Improvement	Project	55	

(future)	56	
 Land	Acquisitions	tied	to	the	Resident	Fish	Loss	Assessments	(future)	57	
 Sturgeon	and	Burbot	enhancement	projects	above	Chief	Joseph	Dam	(future)	58	
 Sturgeon	enhancement	Wells	Pool	and	Okanogan	River	(future)	59	

	60	
	61	
Wildlife	62	

 Wildlife	Mitigation	O&M	(current	and	future)	63	
 Wildlife	Habitat	Restoration	and	RM&E	(future)	64	

	65	
The	CCT	recommends	that	the	Council	amend	the	Program	to	include	the	following	66	
language	to	support	the	implementation	of	the	2008	CCT	Accord	projects	67	
(designated	as	current)	and	post	2018	Accord	initiatives	(designated	as	future):	68	
	69	

 Water	and	flow	management	actions,	hydro	spill	and	dam	passage	strategies,	70	
performance	standards,	and	inriver	survival	targets	reflected	in	the	71	
2008/2010	FCRPS	BiOp	and	the	2008	CCT	Accord.	(current)	72	

	73	
 Preclude	any	prioritization	among	anadromous	fish,	resident	fish	and	74	

wildlife	programs	and	projects	within	the	CCT	Accords,	once	the	CCT	75	
biological	opinion	metrics	are	met.	(current	and	future)	76	

	77	
 Develop	and	implement	strategies	to	control	non‐native	invasive	fish	where	78	

they	negatively	impact	salmon,	steelhead,	and	native	resident	fish.	(current	79	
and	future)	80	

	81	
 Provide	strategies	to	include	environmental	risk	assessments	of	all	flora	and	82	

fauna	impacts	to	native	species	basin	wide.	(current	and	future)	83	
	84	
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 Support	actions	that	suppress	flora	and	fauna	populations	that	directly	or	85	
indirectly	adversely	affect	native	fish	and	wildlife	populations	or	habitats.	86	
(current	and	future)	87	

	88	
 The	state	and	federal	agencies	and	tribes	should	work	cooperatively	with	89	

NOAA	Fisheries,	states,	tribes,	and	the	Council	to	review,	evaluate,	develop,	90	
and	implement	strategies	to	reduce	non‐native	piscivorous	predation	on	91	
native	fishes,	including	salmon	and	redband	trout	(both	anadromous	and	92	
resident),	and	white	sturgeon,	especially	by	smallmouth	bass,	channel	93	
catfish,	walleye,	and	northern	pike.	(current	and	future)	94	

	95	
 Restore	and	increase	the	abundance	of	native	resident	fish	species	96	

throughout	their	historic	ranges	when	suitable	habitat	conditions	exist	or	can	97	
be	feasibly	restored	or	improved.	(current	and	future)	98	

	99	
 Include	a	goal	of	a	restored,	resilient	and	healthy	Columbia	River	Basin	that	100	

includes	ecosystem	based	function.		Specific	river	and	reservoir	operations	101	
are	recommended.	(current	and	future)	102	

	103	
 Support	artificial	production	(based	on	species	identified	by	CCT)	to	104	

substitute	for	lost	salmon	and	steelhead	in	the	blocked	areas.	(current	and	105	
future)	106	

	107	
 Protections	for	wild	salmon	should	also	be	applied	to	other	native	fish.	108	

(current	and	future)	109	
	110	

 Identify,	protect	and	restore	habitat	areas	and	ecological	functions	that	are	111	
associated	with	productive	spawning,	resting,	rearing,	and	migrating	salmon	112	
and	steelhead,	white	sturgeon,	and	other	native	fish	in	the	Columbia	River	113	
mainstem;	including	the	blocked	areas.	(current	and	future)	114	

	115	
 Protect,	enhance,	restore	and	connect	freshwater	habitat	in	the	mainstem	116	

Columbia	River	for	the	life	history	stages	of	anadromous	and	resident	fishes.	117	
(current	and	future)	118	

	119	
 Provide	conditions	that	support	the	needs	of	resident	fish	species	in	the	120	

mainstem	Columbia	River	and	its	tributaries.	(current	and	future)	121	
	122	

 Enhance	the	abundance	and	productivity	of	white	sturgeon	in	the	mainstem	123	
in	order	to	rebuild	self	sustaining	populations	able	to	support	harvest.		124	
Operate	the	hydropower	system	to	maximize	spawning	and	rearing	success	125	
of	white	sturgeon	and	other	native	fish	species	in	the	Columbia	River.	126	
(current	and	future)	127	

	128	
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 Provide	the	conditions	necessary	to	protect	and	restore	populations	of	native	129	
fish	in,	and	adjacent	to,	Lake	Roosevelt	to	levels	capable	of	supporting	130	
harvest	consistent	with	the	goals	in	the	CCT’s	management	and	mitigation	131	
plans	and	recommendations.	(current	and	future)	132	

	133	
 Implement	actions	to	protect	and	enhance	native	fish	populations	in	Lake	134	

Roosevelt,	Okanogan,	Methow,	Wenatchee,	Entiat	Rivers	and	Mainstem	135	
Columbia	River.	(current	and	future)	136	

	137	
 Implement	actions	to	restore	natural	recruitment	in	Columbia	River	white	138	

sturgeon	populations	and	to	recover	listed	Kootenai	River	white	sturgeon.	139	
(current	and	future)	140	

	141	
 Expand	the	water	temperature	model	capabilities	to	include	the	Columbia	142	

River	from	Hugh	Keenleyside	to	Bonneville	dams	to	assess	the	effects	of	143	
hydropowere	operations	or	flow	depletions	on	summer	water	temperatures.	144	
(current	and	future)	145	

	146	
 Allocate	at	least	45%	of	Program	funding	for	the	geographic	area	above	Chief	147	

Joseph	and	Grand	Coulee	Dams	(where	40%	of	documented	losses	have	148	
occurred	and	nearly	50%	of	the	federal	system’s	electricity	is	produced),	149	
while	maintaining	funding	to	fully	fund	the	CCT	anadromous	fish	projects	to	150	
close	the	largest	ESA	gap	for	recovery	above	Priest	Rapids	Dam. (future)	151	

	152	
 Establish,	maintain	and	operate	an	Upper	Columbia	Data	Management	153	

Program	consistent	with	the	ongoing	CCT	monitoring	and	data	management	154	
programs.	Support	post	processing	of	data	in	a	timely	manner.	(future)			155	

	156	
 Provide	a	phased	approach	for	fish	passage	into	their	historic	ranges	157	

including	studies	on	the	scientific	feasibility	and	testing	salmon	158	
reintroduction	and	interim	fish	passage	facilities	at	Grand	Coulee	and	Chief	159	
Joseph	Dams.	(future)	160	

	161	
 Establish	and	coordinate	a	leadership	forum	where	governmental	entities	162	

can	discuss	and	develop	a	regional	toxic‐reduction	strategy;	and,	assess	163	
whether	operational	changes	to	hydropower	projects	can	help	mitigate	the	164	
deposition	and	transport	of	toxic	substances	due	to	the	Columbia	River	165	
Hydropower	System.	(future)	166	

	167	
 Allow	for	the	development	of	wildlife	projects	in	areas	of	the	Columbia	Basin	168	

altered	by	the	loss	of	anadromous	fish	through	long‐term	wildlife	settlement	169	
agreements	or	other	mechanisms.	(future)	170	

	171	
 Allow	for	substituting	lost	anadromous	fish	above	Wells	Dam	with	resident	172	

fish	and	wildlife	resources.		Due	to	the	tremendous	shift	from	past	use	of	173	
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anadromous	fish	(estimated	at	300,000	pounds	per	year	for	summer	Chinook	174	
salmon	alone;	Scholz	et	al.,	1985)	to	an	increased	reliance	on	other	175	
terrestrially	based	tribal	first	foods.		Tribes	in	the	Upper	Columbia	need	the	176	
ability	to	enhance	and	maximize	terrestrial	wildlife,	resident	fish,	and	plants	177	
to	help	offset	the	loss	of	salmon	production.	(future)	178	

	179	
 Evaluate	the	importance	of	connectivity	among	sturgeon	populations;	assess	180	

whether	the	mainstem	dams,	including	Chief	Joseph	and	Grand	Coulee	Dams,	181	
isolate	sturgeon	population;	and	if	so,	evaluate	the	feasibility	of	mitigation.	182	
(future)	183	

	184	
 Conduct	limiting	factor	analysis	assessing	constraints	to	abundance	and	185	

productivity	of	Pacific	Lamprey	in	the	UCR,	including	mainstem	Columbia	186	
River	hydro‐passage,	tributary	passage	and	habitats	contributing	to	187	
freshwater	life‐history	Lamprey.	(future)	188	

	189	
 Implement	actions	to	enhance	the	abundance	and	productivity	of	Pacific	190	

Lamprey	in	the	UCR,	including	mainstem	passage,	tributary	passage	and	191	
tributary	habitat	actions	that	enhance	productivity	of	Pacific	Lamprey.	192	
(future)	193	

	194	
	195	
	196	
	197	
	198	
	199	
						200	
	201	

BPA1500301F_0017



From: McNary,Sarah R (BPA) - A-7
To: Senters,Anne E (BPA) - LN-7; Sweet,Jason C (BPA) - KEWR-4; Foster,Marchelle M (BPA) - DIT-7; "Peters, Rock

D NWD"; "Kathryn J Puckett (KPuckett@usbr.gov)"
Cc: Maslen,Bill (BPA) - KEW-4; Bettin,Scott W (BPA) - KEWR-4
Subject: F&W Program Amendment Recommendation - UCUT
Date: Tuesday, August 27, 2013 10:00:29 AM
Attachments: UCUT 2014 amends draft 130821.docx

FYI – I have not yet reviewed.
S
 

From: Bill Towey [mailto:bill@ucut-nsn.org] 
Sent: Tuesday, August 27, 2013 9:57 AM
To: McNary,Sarah R (BPA) - A-7; Maslen,Bill (BPA) - KEW-4
Subject: <no subject>
 
Sorry for the delay, just got UCUT approval to share the draft 2014 UCUT
amendment document.  Thanks!
 
Bill Towey, Policy Analyst
Office of ESA Management
Phone: 509-209-2416
Fax: 509-209-2421
Cell: 
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From: Lut,Agnes (BPA) - KEWR-4
To: Key,Philip S (BPA) - LN-7; Sander,Stephen R (BPA) - KEP-4
Cc: Foster,Marchelle M (BPA) - DKT-7; Sweet,Jason C (BPA) - KEWR-4
Subject: RE: Toxics
Date: Thursday, October 31, 2013 8:12:39 AM
Attachments: Toxics Contamination.docx

Phillip
Thanks for including me.  I have no comments on your attachment.  I think you covered the main
points well and were clear regarding BPA’s position.
 
FYSA-  
 
Both the states of OR and WA have Toxics reduction guide documents that identify actions that
reduce pollution at the source, before pollution is generated.  Both states acknowledge that source
control actions are
more efficient and effective than those that require some type of management after the pollutant
enters the environment. 

·        ODEQ’s Toxics Reduction Strategy:
http://www.deq.state.or.us/toxics/docs/ToxicsStrategyNov28.pdf

·        WDOE’s Reducing Toxic Threats Strategy:
http://www.ecy.wa.gov/toxics/policy_trs.htm

Both State programs focus on the reduction and elimination of toxic pollutant containing products,
encourage “turn in events” such as House Hold Hazardous Waste Events, give relief to “sinks” (such
as waste water treatment facilities) and focus on “source” control (product control and smart
application processes such as pesticide applications) by implementing product toxic reduction
efforts, taking toxic containing products out of use, requiring alternatives to be used)
 
In regards to the most recent fish consumption advisories for the Columbia River for PCBs (a legacy
pollutant) and mercury (currently used), the major sources are likely due to non-point (erosion, run-
off), with the exception of a few point source contributors such as Boardman Coal Fired Power Plant
and some municipal waste water facilities in the basin that discharge to either tributaries of or into
the mainstem Columbia River.  Due to the volcanic soils in the Pacific Northwest, which contain
mercury, and air deposition direct from China, mercury will be an issue for all species in the Pacific
Northwest.  I worked on statewide mercury issues for the state of OR and we knew that the state
would see an increase in mercury fish consumption advisories as fish tissue monitoring continues
across the region. 
 
a-

From: Key,Philip S (BPA) - LC-7 
Sent: Wednesday, October 30, 2013 4:40 PM
To: Sander,Stephen R (BPA) - KEP-4; Lut,Agnes (BPA) - KEWR-4
Cc: Foster,Marchelle M (BPA) - KEWR-4
Subject: Toxics
 
Hi Steve and Agnes,
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Toxics Contamination 

 

BPA believes that the Council struck the right note with its encouragement in the 2008 

program of “federal action agencies to collaborate on investigation of contaminant 

source identification and long‐term monitoring of priority toxic contaminants with 

federal, regional, and state agencies to better understand how contaminants are taken 

up by different fish and wildlife species.”1 Absent the FCRPS projects causing the need 

for these investigations and offsets, it would be inappropriate for the Council to try and 

disguise such actions as measures needed to mitigate the effects of the dams on fish and 

wildlife. 

 

BPA appreciates the importance of the toxics studies recommended by many entities, 

particularly NOAA Science Center, but all of the proposals seek to address fundamental 

scientific questions that arise outside the existence or operation of the FCRPS.  For 

example, studies on the environmental fate and persistence of contaminants, 

contaminant mixture interactions, or effective pollution control measures and 

mitigation strategies are wholly unrelated to the FCRPS.2   

 

EPA opines that dam and reservoir presence contribute to the accumulation and 

distribution of toxic substances in the environment.3 As noted in Appendix E—

Estimation of Anadromous Fish Losses—included in every program since 1987, the 

Columbia River Basin includes over 136 dams that should fall within the program’s 

scope.  Because most of the non‐federal dams are not on the mainstem, and they tend to 

be the older dams in the basin,4 they are most likely to be the first‐line dams and 

reservoirs accumulating biotoxins.  Any measures addressing dams and biotoxins needs 

to highlight the frontline effects non‐federal dams may have and integrate the 

mitigation they can be expected to undertake to keep the mainstem from being affected 

by the mining, agriculture, industry, and municipal uses that are the presumptive 

original sources for most of the contamination. 

 

Co‐managers nevertheless recommend that, “BPA should fund collaborative 

partnerships through a forum where governmental entities and co‐managers can 

discuss and develop regional toxic‐reduction strategies.”5  The co‐managers also 

recommend a measure to “support and fund actions that prevent toxic contamination 

                                                 
1 2008 Program at page 16. 
2 NOAA Science Center at page . 
3 EPA at page 3; Co‐managers at page 41. 
4 See, NOAA Fisheries at page 14, citing Feist et al. (2005). 
5 Co‐managers at page 37. 
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from entering the Columbia River Basin.”6 Because this is a call for coordinating 

program measures to “deal with impacts caused by factors other than the development 

and operation of electric power facilities and programs,” the program would have to 

ensure that “such additional measures are to be implemented in accordance with 

agreements among the appropriate parties providing for the administration and 

funding of such additional measures.”7  

 

That being said, BPA is very much concerned that program effectiveness is seriously 

compromised by toxics introduced by other entities (storm water runoff, pesticides, 

pharmaceuticals, mercury, etc.).  The Council should seek the means to assess the likely 

magnitude of toxic input risk, the entities responsible, and whether it the region could 

be compensated by the responsible parties.   

 

 

Finally, CRITFC calls for an amendment to direct BPA and the Corps to “fund and 

implement a programmatic review and assessment of hydropower project affects 

associated with toxic substances.”8  The CRITFC Accord does not include such a study, 

so this recommendation does not complement existing and future activities of CRITFC 

or the lower river treaty tribes and so does not meet the section 4h(6)(A) criterion for an 

appropriate amendment. 

 

                                                 
6 Co‐managers at page 39. 
7 16 USC § 839b(h)(8)(C). 
8 CRITFC at page 21. 
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From: Sharpe,Joseph C (BPA) - KEP-4
To: Foster,Marchelle M (BPA) - DKT-7
Cc: Dondlinger,Gregory J (BPA) - KEW-4; Hugill,Stuart G (BPA) - KEP-4; Lut,Agnes (BPA) - KEWR-4; Maslen,Bill

(BPA) - KEW-4; Sander,Stephen R (BPA) - KEP-4; Smith,Philip W (BPA) - KEP-4
Subject: RE: Spill & leakage at the dams & F&W Program Amendment
Date: Friday, November 08, 2013 11:47:06 AM

Hi Marcy
Allow me to preface my response by stating that KEP’s mission and authorities do not include
environmental guidance or oversight of any BOR or USCOE operations of the FCRPS.  Rather, we
oversee environmental compliance on BPA Transmission System pretty exclusively.
 
That being stated, all federal agencies have the same federal requirements to meet, and none are
exempt from the Clean Water Act and its SPCC requirements.  Steve Sander of KEP and Agnes Lut of
KEWR are the technical experts following the Columbia River toxics issue for EF&W.  Any dialog with
the Council should be coordinated with them and Lorri Bodi.  In my opinion, F&W should be
extremely careful not to take over BOR and USCOE environment regulatory compliance
responsibility for the Clean Water Act, Toxic Substances Control Act, or any other federal statute.
 
In short,  I would have simply replied to Council Member’s question by stating that the BOR and
USCOE have an obligation to comply with existing federal laws within existing appropriations and
funding. 
 
Thanks,
Joseph
 
Joseph Sharpe  - KEP-4
Manager, Pollution Prevention & Abatement

 
 

From: Foster,Marchelle M (BPA) - KEWR-4 
Sent: Thursday, November 07, 2013 12:24 PM
To: Sharpe,Joseph C (BPA) - KEP-4
Subject: Spill & leakage at the dams & F&W Program Amendment
 
Hi Joseph,
 
Bill Maslen and I attended the Council meeting yesterday in Boise and a question came up from one
of the members concerning how we reduce or contain spill and leakage of toxic contaminants at the
dams. Can you provide us some information to share with Council members to help better inform
their discussion while making decisions on amendments to the F&W Program?
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Information requested in regards to spill and leakage at the dams, and testing for toxic 
contamination at habitat restoration sites and land acquisitions.  

 
Environmental Stewardship: “As a federal agency, BPA is subject to stronger environmental 
review requirements than a private entity. Under the National Environmental Policy Act, BPA 
must evaluate the potential environmental consequences of all its prospective decisions and 
provide opportunities for the public to influence decisions that could have significant impacts. 
Prospective decisions are evaluated for effects on endangered and threatened species, water 
quality, cultural resources and other factors.”  From BPA publication: 
http://www.bpa.gov/news/pubs/GeneralPublications/gi‐BPA‐Committed‐to‐NW‐Values.pdf 

 

The following document is from our internal manual that outlines BPA’s Basic Environmental 
Policies and responsibilities:  

BPA Environmental 
Policy & Responsibilitie

 

The National Environmental Policy Act (NEPA) requires federal agencies to consider the 

potential environmental effects of proposed projects before making a final decision to fund, 

approve, or implement an action.  BPA has developed the F&W Implementation Plan 

Environmental Impact Statement (FWIP EIS) (DOE/EIS 0312, April 2003) and a Supplement 

Analysis (SA‐3) of the FWIP EIS for its fish and wildlife project funding decisions. These analyses 

provide NEPA compliance for a majority of the fish and wildlife program activities, including 

standard watershed and wildlife management actions. A BPA Environmental Compliance (EC) 

lead is responsible for reviewing each contract scope of work before the corresponding 

contract is issued to identify any potential environmental concerns.  The EC lead is also 

responsible for investigating potential impacts of each contract and validating that the contract 

meets environmental regulations prior to implementation.  If potential hazards are identified, a 

level I site assessment is conducted by a BPA Pollution Prevention and Abatement 

specialist.  Individual contracts that have extraordinary circumstances (such as hazardous 

waste) may not be addressed under the FWIP.  In such instances, an Environmental Assessment 

(EA) or an Environmental Impact Statement (EIS) would be prepared to fully analyze and 

disclose potential environmental effects before the decision is made whether to fund and 

implement the action, and extensive testing would take place prior to 

implementation.  Mitigation measures are identified in the EA or EIS to ameliorate potential 

effects, such as monitoring water quality during and after implementation and spill kits 

required on site during construction. 

As an example of what we do as part of EC, one of our EC Specialists in our Environmental 

group sent me this email in response to your inquiry: “On the Yankee Fork project, extensive 
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testing was completed before any groundbreaking [happened] to determine the levels of toxic 

metals in the soils and tailings. The results that came back [indicated] that the levels in the 

tailings were not higher than background for the area. Even so, there was periodic testing 

conducted during construction to ensure that hazardous materials did not exceed parameters. 

If there was such an event, work would have stopped to determine a proper course of action. 

The BOR and contractor had plans in place to prevent worker and stream contamination events 

as well.” 

For more on BPA’s EF&W Environmental Policies and Planning see our external webpage at: 

http://www.efw.bpa.gov/environmental services/environmentalplanning.aspx 

Toxic spill and leakage: It is the responsibility of the Corps of Engineers to handle any spill or 

leakage at the dams. The electrical equipment contains mineral oil that has low levels of PCB 

(much less than 50 PPM).  The Corps is required to follow the same Federal regulations as any 

agency or entity in the Basin (e.g., EPA, Clean Water Act, and have a SPCC plan, etc.).    

BPA’s Pollution Prevention and Abatement Team is a part of Environment, Fish and Wildlife. 

They are specifically involved with oversight for O&M on the FCRPS transmission system, and 

other BPA actions that may require their services, such as Phase 1 assessments for land 

acquisitions. The following are examples of what they do within their group:  

Pollution Abatement Clearances (PAC) – Conduct inspections and sampling on BPA property to 
determine if hazardous waste contamination or other environmental concerns exist 
Environmental Land Audits (ELA) – Environmental support required for the sale and acquisition 
of real property, evaluating encroachments and permit actions affecting BPA properties 

Land Use Request Reviews (LURR) – Environmental review of projects that may affect the 
environmental quality or long‐term environmental liability of BPA property (upon request from 
BPA Real Property Management 

Spill Prevention, Control and Countermeasures (SPCC) – BPA site‐specific plans, guidance, and 
training in the event of on‐site emergency spills. 

 

Our BPA Land Acquisitions Handbook offers guidance to sponsors purchasing land with BPA 
funds. As part of the acquisition process, a Phase 1 assessment for contaminants is done before 
purchase. Depending on the results, further testing may need to be done. It is quite possible 
that if there is extensive contamination, BPA could walk away from the purchase. Clean up of 
any contaminants or other recommendations from the assessment are the responsibility of the 
landowner, and need to be done prior to the release of escrow funds. BPA inspects for 
compliance.  

BPA also conducts an environmental review for each acquisition.  This includes compliance with 
requirements and procedures under the NEPA, the National Historic Preservation Act (NHPA), 
the Endangered Species Act (ESA), the Clean Water Act (CWA), and other related laws. 
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Environmental assessment information starts on page 19, but the document has other 
information that might be of interest to you:  

Handbook_BETA_4O
ct13.docx
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Co-managing the nation’s largest 
renewable resource

Federal hydropower from the dams of the Columbia 

River System is the nation’s largest renewable energy 

resource. The U.S. Army Corps of Engineers and 

the Bureau of Reclamation own and operate the 

federal dams; BPA sells the wholesale electricity 

they generate.

These three agencies coordinate with other public 

and private utilities that own dams and power plants 

in the Northwest, operating the entire system as 

if it had a single owner. This makes optimum use 

of Columbia River water and storage capacity, 

producing additional generation worth millions of 

dollars annually. 

RELIABILITY
Providing a dependable 
transmission highway

BPA’s huge transmission network gives the region 

tremendous flexibility to deliver electricity to 

where it’s needed. Other utilities often rely on 

BPA’s system rather than building their own lines.

BPA is working with other Northwest utilities 

to develop the same one-utility approach to 

transmission planning and operation that has 

worked so well for the region’s hydropower supply. 

BPA operates the Northwest portions of large 

“intertie” transmission lines to other regions. The 

interties allow utilities to buy power from outside 

the region or sell any surplus power. Surplus 

power sales help offset costs and keep Northwest 

rates lower.

Taking the long view

As a federal enterprise, BPA takes a long-term 

perspective to ensure adequate infrastructure for 

the future. Working with regional utilities, BPA and 

the Northwest Power and Conservation Council have 

developed a standard measure to signal when the 

region needs to acquire new power sources. 

BPA also has underwritten large-scale, long-term 

projects that will provide lasting benefi ts to future 

generations. These investments, such as 

transmission lines that connect regions and energy 

effi cient building codes, are critical to assuring the 

healthy reliability of the Northwest power system. 

Building Northwest infrastructure

BPA invests in needed Northwest infrastructure, 

including new transmission lines, energy effi ciency 

programs and fi sh and wildlife projects. 

BPA primarily uses its borrowing authority with the 

U.S. Treasury to fi nance needed new investments. 

All costs are repaid with revenues from BPA power 

sales and transmission services. BPA directly funds 

capital projects to maintain and enhance U.S. Army 

Corps of Engineers and Bureau of Reclamation 
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Building smart

BPA has used energy efficiency and high-tech 

investments to avoid building hundreds of miles of 

transmission lines across the Northwest and delay 

the need for others. BPA routinely considers these 

non-wires alternatives in addressing transmission 

problems because it’s cheaper and more 

environmentally friendly.

Where new lines must be built, BPA keeps impacts 

as low as possible. For example, to avoid 

disturbing delicate terrain, we fl y transmission 

towers over sensitive areas. We emphasize 

non-chemical right-of-way maintenance tools to 

maintain safe clearance for power wires. We work 

with local communities to provide compatible 

activities on rights-of-way such as dog parks and 

wildlife grazing areas. 

Protecting fi sh

BPA manages the nation’s largest fi sh and wildlife 

program, investing more than $700 million every 

year to protect fi sh and wildlife affected by the 

federal power system. 

In the last 15 years, the federal dams have been 

overhauled to make passage safer for fi sh, 

particularly migrating salmon. Today, juvenile fi sh 

arriving at each dam successfully pass downstream 

at survival rates as good as or better than before 

the four lower Snake River dams were built. Adult 

fi sh swimming upstream through Columbia system 

fi sh ladders survive at rates as good as or better 

than a free-fl owing river. 

BPA has invested more than $11 billion in the last 

30 years to protect fish in the Columbia River 

system. This fi gure includes costs of buying power 

to replace hydro production, and funding for fi sh 

hatcheries, habitat improvement projects, and 

research and monitoring. It also includes foregone 

revenues that occur when water is passed over 

dams’ spillways to help young fi sh migrate rather 

than through generators to produce electricity.

BPA fi sh projects meet Endangered Species Act 

requirements and measures called for in the 

Northwest Power and Conservation Council’s 

Columbia River Basin Fish and Wildlife Program 

and under Columbia Basin Fish Accords. 

Protecting wildlife

BPA also compensates for wildlife habitat lost or 

disturbed as a result of hydropower development. 

To date, we have funded protection of hundreds of 

thousands of acres of habitat for wildlife. We turn 

over ownership and management of the protected 

habitat to tribes, state and federal agencies and 

non-governmental conservation organizations. In 

some cases, we purchase conservation easements 

and grazing leases, which give wildlife managers 

control of the habitat. BPA has also set up state 

wildlife trusts.

Promoting energy effi ciency

Energy effi ciency is the cleanest and cheapest 

new energy source available in the Northwest. 

Investing in energy effi ciency helps preserve and 

stretch the value of Columbia River hydropower. 

Following targets set by the Northwest Power 

and Conservation Council, BPA has funded more 

than 1,000 average megawatts of conservation 
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Pioneering research 
and development

BPA funds research, development and 

demonstration in technologies that can increase 

the value of the federal power system and 

improve its effi ciency. 

For example, BPA has long promoted smart grid 

technologies to improve energy effi ciency by 

letting consumers participate interactively in 

the power system. BPA is part of a Northwest 

smart grid demonstration project that will link 

participating consumers served by 12 utilities in 

fi ve states to the latest smart grid technologies. 

The agency is also participating in a test to apply 

BPA-invented smart grid technology to improve 

transmission monitoring and controls across the 

Western states.

A number of BPA developments that improve 

system performance or reduce system costs have 

been adopted by other utility systems nationally 

and internationally. 

ACCOUNTABILITY
Involving the public in decisions 

Decisions made by BPA affect the economy and 

the ecosystem of the entire region. Important 

trade-offs are constantly being made. River 

operations affect fi sh, electricity rates, the regional 

economy, other river users and the operation of 

other resources that affect air quality. 

BPA provides extensive opportunities for public 

participation on its proposed programs, policies 

and projects such as new transmission lines, 

power sales contracts and fi sh passage projects. 

We are committed to transparency in our decision 

making and performance and to working 

collaboratively with others in relationships based 

on mutual respect. 

Practicing fi scal prudence

BPA sets its rates to recoup all costs, including its 

direct costs and more than 80 percent of the costs 

of Reclamation and Corps hydro facilities in the 

Northwest. 

Because Northwest electric ratepayers pay all the 

agency’s costs, the region’s utilities, congressional 

delegation and citizenry keep close watch on 

BPA’s spending and fi nancing. The agency’s 

budget is approved through the administration and 

submitted to Congress. Our rates are reviewed for 

adequacy by the Federal Energy Regulatory 

Commission.
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Working with tribal governments 

BPA recognizes its federal trust responsibility and 

government-to-government relationship with 

federally recognized Northwest tribes as sovereign 

entities. BPA was the fi rst federal agency in the 

Northwest to consult with tribes to formulate its 

Tribal Policy. BPA works collaboratively with the 

tribes on energy, environmental and cultural issues 

in business and resource management relationships 

and government-to-government consultations. 

BPA funds numerous fi sh and wildlife projects 

managed by tribes. In 2008, BPA, fi ve Northwest 

tribes and two Northwest states signed Columbia 

Basin Fish Accords to fund projects such as habitat 

restoration and hatchery improvements to benefi t 

both ESA-listed and non-listed species. Federal 

agencies guaranteed more than $900 million in 

funding over 10 years. Most of the money will 

come from BPA. The accords refl ect the region’s 

move away from litigation to collaboration to recover 

the Columbia River system’s treasured fi sh and 

wildlife resources. 

BPA is working with Northwest tribes interested in 

developing their own utility districts. Two tribes have 

established tribal utilities. BPA works with tribes to 

protect tribal cultural resources at the major federal 

reservoirs and on transmission rights-of-way. 

DOE/BP-4128    September 2010    2M

Bonneville Power Administration

P.O. Box 3621

Portland, OR 97208-3621 

Working with Canada 

A third of the Columbia River’s length and half its 

reservoir storage lie in British Columbia. The 

United States and Canada jointly developed the 

upper reaches of the river for fl ood control and 

power production under the 1964 Columbia River 

Treaty. BPA and the Corps administer this Treaty 

for the United States. This and other agreements 

with B.C. Hydro provide additional water storage, 

enhanced flood control, greater operational 

fl exibility and access to additional water for fi sh 

and other needs. 

For more information

For more information about BPA, go to www.bpa.gov. 

To request additional copies of this publication, call 

503-230-INFO (4636) or toll free 1-800-622-4520. 

Committed to Northwest Values
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BPA MANUAL  
Chapter 900: Basic Environmental Policies and 

Responsibilities 
Part 09:  Sustainability and Environment 

Page 
900-1 

Date 
7/10/2012 

 

Transmittal : DG-11-13 Supersedes: 4/18/2012 Responsible Organization: Environment, Fish 
and Wildlife

 

900.0 PURPOSE  
To establish policies and responsibilities for determining and fulfilling BPA’s obligations regarding protection and 
enhancement of the environment, including fish and wildlife, in the course of BPA’s overall mission and 
objectives. Combined with relevant law, regulations, and case law, this issuance governs BPA’s policy, and 
provides management delegations in administering BPA’s environmental program. Consistent with Delegation 
Order No. 00-033.00B, signed by the Secretary of Energy on July 20, 2009, this issuance also exempts BPA 
from the provisions of  related Department of Energy issuance, including DOE O 436.1, Departmental 
Sustainability and DOE O 451.1B, National Environmental Policy Act Compliance Program. 

900.1 DEFINITIONS 
No information in this section 

900.2 POLICY 
BPA strives to be a good steward of the Northwest Environment, conserving the region’s natural resources for 
future generations, conducting its activities to minimize impacts, promoting sustainability, pollution prevention, 
and waste minimization in compliance with applicable environmental laws and regulations, and continuously 
improving its practices through environmental monitoring and adaptive management.  

A. BPA is guided by established environmental laws, rules, and legal mandates (e.g., National 
Environmental Policy Act, Endangered Species Act, Clean Water Act, National Historic Preservation Act, 
appropriate State and local regulations and requirements, the Northwest Power Act, etc.), and sound business 
practices. 

B. Environment, Fish and Wildlife develops and maintains continuing relationships with other Federal 
Agencies, Native American Tribes, State and local governments, privately- and publicly-owned utilities, major 
manufacturers, professional groups, research and development organizations, Congressional delegations and 
committees, natural resource groups, and the public to achieve regional environmental coordination of agency 
activities.  

C. In consultation with appropriate Federal, State, and local agencies and the Tribes, all new and 
continuing BPA policies, plans, programs, and projects are developed and otherwise carried out with 
consideration of potential environmental impacts directly or indirectly caused by BPA action, and of prudent 
measures to mitigate those impacts. 
D. Environmental impact analysis of each proposed or recommended BPA policy, plan, program, or 
project with potentially significant environmental impact should commence sufficiently early during its 
planning to allow opportunity for effective participation by State, local, other Federal agencies, the Tribes, and the 
public in the agency decision process.  Impact analyses will be presented in a manner that facilitates objective, 
informed decision making. 
 
E. BPA recognizes that its activities may affect the economy as well as the environment of the region, 
and will include economic considerations in environmental impact statements.  BPA will operate its own facilities 
in compliance with applicable Federal, State, and/or local pollution-control standards and encourages each of its 
customers to comply as well. 
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900.3 RESPONSIBILITIES 
 
A. General.  Lines of authority and responsibility follow the normal organizational structure.  Authority and 
responsibility for specialized programs, functions, and activities are specifically assigned to certain key staff. 
 
B. The Administrator and Chief Executive Officer is responsible for BPA’s overall compliance with all Federal 
statutes and regulations regarding protection and enhancement of the environment and fish and wildlife. 
 
C. The Vice President for Environment, Fish and Wildlife is responsible for managing the environmental 
component of BPA’s transmission and power sales business.  This includes the planning, policy development, 
and implementation of policies and strategies for environmental, and fish and wildlife issues as they affect BPA’s 
responsibilities and its commitment to the integrity of the region’s environmental, natural, and cultural resources. 
 

1.  The Environmental Planning and Analysis function is responsible for guidance and direction on 
environmental issues as they relate to BPA’s business decision making.  This function is responsible for 
in-depth analysis of internal and external environmental requirements and for monitoring emerging 
environmental issues and technologies.  With other groups inside and outside BPA, it manages 
environmental policy development; group planning activities including results, critical success indicators, 
and baseline development; and environmental strategy development.  It is also responsible for providing 
groups inside BPA with environmental advice, developing National Environmental Policy Act (NEPA) 
strategy, conducting environmental impact analyses, preparing environmental documents, and involving 
the public in the environmental review process.  Additionally, general environmental management and 
analytical support is provided within BPA for activities such as Endangered Species Act (ESA) 
compliance; cultural resource regulation compliance, commitments and initiatives; power marketing; and 
transmission line maintenance and construction. 

 

2. The Fish and Wildlife function implements and participates in actions to meet BPA’s fish and wildlife 
mitigation responsibilities under the Northwest Power Act and the ESA.  BPA is required by law to 
mitigate the impacts to fish and wildlife to the extent affected by the construction and operation of the 
Federal Columbia River Power System (FCRPS).  BPA’s Fish and Wildlife group together with the other 
Action Agencies, the US Army Corps of Engineers (Corps), and the Bureau of Reclamation (BOR) 
implements ESA Biological Opinions on the impacts of the FCRPS on ESA listed fish and wildlife.  This 
function includes developing, reviewing, and commenting on mitigation activities in the Columbia River 
Basin proposed for BPA funding under either the Northwest Power and Conservation Council’s (Council) 
Fish and Wildlife Program or National Oceanic and Atmospheric Association (NOAA) Fisheries/U.S. Fish 
and Wildlife Service (USFWS) Biological Opinions.  It includes project implementation, contract, and 
project management activities.  This function also includes coordination of fish and wildlife resource 
issues with Power Services’ (PS) and Transmission Services’ (TS) real-time and long-term operations 
planning.  This function develops policies and procedures for implementing BPA’s fish and wildlife 
mitigation responsibilities and works closely with project sponsors who include individual tribes and state 
agencies, utilities, the Council, Corps, NOAA Fisheries, BOR, USFWS, and others. 

        a.      Business Operations Support guides and supports Fish and Wildlife managers and employees in 
the development, improvement, and deployment of business processes, in the identification, 
coordination, and management of supporting information technology, and the management of 
projects to develop, track, and monitor all costs for the Fish and Wildlife function.  The information 
systems coordinated include support for Fish and Wildlife financial management, project 
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management, and regionally shared systems.  This function provides financial data and audit 
support fulfilling both internal and external financial reporting needs regarding fish and wildlife 
contracts.  This function also supports program portfolio, project and contract level data needs; 
tracks critical success indicators; and processes, tracks and monitors Fish and Wildlife 
procurement actions. 

        b.      Policy and Planning develops plans by participating in Council processes and BPA’s ESA 
consultations with NOAA Fisheries and USFWS, providing critical BPA policy positions that 
integrate biological needs of listed species with the needs of PS and TS, and developing 
Biological Opinion (Bi-Op)-related annual and implementation plans that are coordinated with the 
Council’s Fish and Wildlife Program, and other legislative and legal mandates.  This function 
develops and maintains relationships with the Council, federal and state fish and wildlife agencies, 
Corps, BOR, Indian tribes, utilities, Columbia River hydroelectric system operators and regulators, 
special and private interest groups, and other interested parties.  This function monitors and 
participates in the multiple sub-regional, ecosystem and watershed planning efforts in the 
Columbia River Basin.  They represent BPA in various regional forums, such as NOAA Fisheries 
Regional Forum (System Configuration Team, Implementation Team, Technical Management 
Team), and Columbia Basin Fish and Wildlife Authority Members Committee.  This function 
provides the planning for habitat, hatchery, harvest, fish and wildlife aspects of hydropower 
mitigation, and research, monitoring, and evaluation components of the annual and five-year 
implementation plans.  This function also analyzes current and proposed individual dam and 
reservoir operations, system-wide hydro operations, and facilities resources.  With information 
from these analyses, the group participates in both long-term and real-time power marketing and 
operations decision making.  This function is involved in regional Research, Monitoring and 
Evaluation (RM&E), to ensure that research on critical uncertainties is performed and that Basin-
wide RM&E results are integrated into the regional policy development and decision-making 
process. 

        c.      The Fish and Wildlife Implementation units (Oregon Implementation, Washington Implementation, 
and Idaho/Montana Implementation) implement projects that mitigate for the effects of the FCRPS 
in the Columbia River Basin.  Projects are implemented as onsite and offsite mitigation efforts 
throughout the Basin for resident and anadromous fish, and wildlife, and may include, but are not 
limited to, habitat, hatchery, harvest, and RM&E efforts.  Examples of project types that have been 
funded in the past include resident fish substitution; resident fish culture facilities; resident and 
anadromous fish and wildlife habitat protection and enhancement; wildlife mitigation agreements; 
ecosystem coordination; watershed coordination and planning; project implementation and 
effectiveness monitoring; anadromous fish hatcheries; tributary fish passage and screening 
projects; water rights acquisition; supplementation and captive brood stock research programs; 
ESA safety net hatchery programs; Pacific lamprey reintroduction and studies, coded wire tag and 
Passive Integrated Transponder (PIT) tag fish marking, estuary habitat enhancement, and estuary 
and Columbia River plume research.   

Projects are contracted with a variety of state and federal fish and wildlife agencies, other state 
and local agencies, tribes, and private entities throughout the Columbia River Basin.  Close 
coordination and collaboration with entities such as the Council, Corps, BOR, NOAA Fisheries, 
USFWS, individual tribes, and others is an essential part of project development and project and 
contract management within the group.  This function represents BPA in various regional forums, 
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such as the Council’s Fish Committee, watershed councils, etc., for general program coordination 
and for specific projects for which the group has implementation responsibility. 

.   
3.   The Pollution Prevention and Abatement (PP&A) function is responsible for developing, coordinating, and 

managing the implementation of environmental actions and compliance requirements associated with the 
operation, maintenance, and construction of Bonneville’s transmission system, including cost 
management.  The function serves as the principal liaison and overall coordination point for EF&W with 
Transmission Services.  It is also responsible for the coordination of EF&W budgets and expenditures 
associated with Transmission Services.  The function develops, coordinates, and implements water 
protection, hazardous materials and herbicide management, erosion control, and other pollution 
prevention measures.  It manages the environmental training and herbicide licensing program, and 
establishes environmental standards and procedures for the transmission system.  The organization is 
also responsible for managing Bonneville’s environmental investigation, environmental remediation, oil 
spill containment, stormwater treatment, and PCB equipment replacement programs. The organization 
also manages overall Superfund liabilities for the Agency and coordinates project scheduling to integrate 
work with other Bonneville organizations.  In addition, it analyzes environmental laws, regulations, and 
policy initiatives for their implications on the operation and maintenance of the transmission system.  The 
organization oversees research and technological development initiatives in the pollution prevention and 
abatement field.  The organization administers Bonneville’s environmental land audit programs and is 
responsible for external relations and negotiations with environmental regulatory agencies. 

 
a. The Technical and Regional Services function provides scientific and technical environmental support 

to Transmission Services and other client organizations within the Agency.  It serves as liaison and 
coordination point for PP&A with Transmission Field Services regarding environmental compliance 
and implementation actions and measures.  The function provides scientific and technical support in 
the implementation of environmental actions and compliance requirements at field sites.  The function 
also assists field organizations in the proper handling and reporting of hazardous materials, providing 
environmental assistance in responding to spills, advising district managers on all environmental 
compliance issues, and providing client interface with district personnel.  The function has 
responsibility for providing scientific and technical support for PP&A program/project planning and 
implementation.  In addition, the organization is responsible for environmental inspections, 
assessments, cleanups, pollution prevention measures, and monitoring at field sites.  It is also 
responsible for environmental permits and plans for Bonneville facilities, as well as providing for 
Pollution Abatement clearances for transmission construction projects. 

 
900.4 PROCEDURES 
No content for this section. 
 
900.5 REFERENCES 
No content for this section. 
 
900.6 REVIEW 
This chapter is scheduled for review in 2018. 
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This is the beta version of BPA’s Lands Handbook.  While it represents the most up‐

to‐date practices and procedures BPA uses for funding land acquisitions, the newness 

of this compilation and the ever changing Columbia River Basin Fish and Wildlife 

Program environment dictate that BPA be flexible and anticipate updating the 

handbook at regular intervals.  Consequently, the practices and procedures in this 

handbook do not constitute a final agency action and are intended solely as guidance.  

Please check BPA’s Environment, Fish, and Wildlife website to determine the most 

current version of this handbook. 
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Why this Handbook? 
 
The Bonneville Power Administration developed this handbook to guide both 
internal BPA staff and external project sponsors in the steps necessary to 
successfully acquire, manage, monitor, and protect real property interests for the 
benefit of fish and wildlife.   
 

 Real property includes lands and anything permanently affixed to lands, 
such as buildings and anything permanently attached to them, and water 
rights, with exceptions.   

 Real property interest means a right in real property held by a certain 
person or entity.  Types of real property interests are varied, and occur in 
a spectrum between fee title interest (ownership of all rights in real 
property) and less-than-fee title interest.  Less-than-fee real property 
interests include, among other things, conservation easements, land or 
water right leases, right-of-way easements, and covenants running with 
the land.   

 
This handbook uses “acquisition” to refer to the purchase of real property 
interests, or to the process by which such a purchase occurs.  The guidance for 
acquisition in this handbook reflects Federal legal requirements, some applicable 
state statutory requirements, and other best standards and practices from the 
land conservation community.   
 
Anyone working on a project involving an acquisition funded in whole or in part 
by BPA—even a small part—should follow the guidance in this handbook.  
Whether a project includes 1 acre or 1000, or benefits resident fish, anadromous 
fish, or wildlife, this handbook serves as general guidance and provides the 
underpinnings for BPA acquisitions.     
 
This handbook guides project sponsors who already have a memorandum of 
agreement (MOA) with BPA covering acquisitions and those who don’t. For 
sponsors with an MOA, the MOA will continue to guide acquisitions, unless 
amended, and this handbook should guide anything that has been omitted from 
or is not clearly stipulated in the MOA.  While this handbook does not change 
the legal commitments in those existing agreements, it does provide the most up-
to-date guidance on the Federal laws and BPA guidelines covering mitigation 
projects that involve real property interests. The practices and procedures 
described in this handbook do not constitute a final agency action but are instead 
intended solely as guidance. For project sponsors without an MOA—probably 
the majority—following the procedures in this handbook may eliminate the need 
for one and cover everything necessary to successfully complete an acquisition 
from pre-acquisition planning to post-acquisition monitoring. And while this 
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handbook outlines BPA’s real property acquisition processes in written format 
for the first time, for the most part the substance is not new. Thus, sponsors 
working on projects involving the acquisition of real property will find most of 
the guidance familiar.     
 
The handbook provides BPA, project sponsors, and property owners a shared 
understanding of duties and restrictions on property use.  To achieve this goal, 
the handbook includes: 
 

 Templates, including template MOAs and easements, to help reduce 
project transaction time by clarifying and standardizing document 
preparation and interpretation. 

 Information needed to facilitate data gathering in Pisces, BPA’s land 
information system of records (aka LIS), and other appropriate databases, 
to account for and monitor fish and wildlife acquisitions. 

 
Reading Tips 

 
 Terms used in this handbook for the first time will appear in bold font, 

and will be followed by a definition. Commonly used acronyms are 
defined in Appendix I—List of Acronyms and Appendix II—Definitions. 

 
 Sections outlined in a box explain specific issues in greater detail, provide 

background, or encourage a best practice and will in the final document 
be set off in a text box. 
 
 

Projects Covered by this Handbook 

This handbook applies to all land acquisitions that BPA funds for mitigation 
purposes.  Whether the acquisition fulfills a fish or wildlife mitigation objective, 
or is consequent of ESA or the Northwest Power Act requirements, the 
guidelines and processes in this handbook apply.  This handbook covers all 
mitigation projects that include BPA securing or acquiring any real property 
interests including water rights, fee title acquisitions, conservation easements, 
covenants, and other property interests.  It does not apply where BPA funds 
other habitat-related mitigation activities but does not acquire a real property 
interest.  For example, when BPA funds a culvert replacement, large woody 
debris installation, or riparian fencing, it generally does so through a contractor, 
and neither BPA nor the contractor acquires a legal interest in the underlying real 
property.  
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The primary real property interests affected by this policy include the following: 

1. Fee ownership means buying the whole property.  Fee acquisitions 
involve BPA funding a sponsor—usually a tribe, state or Federal agency, 
or non-governmental entity—to acquire property in fee title.  Sponsors 
then grant BPA a conservation easement and access rights to the 
property.   

2.  Conservation easements are a permanent, non-possessory interest in real 
property imposing limitations or affirmative obligations on a landowner 
for conservation purposes. The restrictions remain even when the 
ownership changes. BPA funds sponsors to acquire easements and in 
return the underlying land owner grants BPA rights of entry and 
enforcement. 

3.  Covenants are restrictions placed on a property which are binding on the 
original landowner as well as successors in ownership.  Covenants 
funded by BPA are conveyed by deed and recorded.  Such deeds may 
include an executory interest for BPA.  An executory interest vests 
ownership in BPA if certain conditions arise. For example, an executory 
interest may be triggered if habitat values fall below a predetermined 
minimum level.  

4.  Life estates refer to acquisitions in fee title that allow the seller or others 
to use or remain on the land until his or her death.  This right cannot be 
passed on to an heir or an assign. 

5.  Leases give a person or entity the right to use the land or building for a 
specific time period, usually in exchange for compensation and create a 
lessor and lessee relationship.  

6.  Water rights establish the legal right to use water for purposes 
authorized by law—e.g., instream flow for fish and wildlife habitat—
and can be conveyed by both operation of law (i.e., fee title purchase of 
the appurtenant real property to which the water right is attached) and 
individual purchase (i.e., purchase of water rights separate or severed 
from the land). 

A contract or MOA is not a real property interest.  BPA typically has a contract 
in place with sponsors and partner(s) on a mitigation project as a companion 
document to help structure the transaction, define roles and responsibilities, and 
establish commitments. 
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Existing Policies Remain in Place 

This handbook relies on BPA’s existing policies.  The following policies remain in 
effect and unchanged by this handbook. 

 Bonneville Purchasing Instructions.1  These procurement guidelines 
control BPA’s acquisition of goods and services.  BPA follows the “bip-ee” 
(BPI) in its fish and wildlife contracts providing for pre- and post-
acquisition services on fish and wildlife habitat projects. 

 Capitalization Policy.2  This policy allows BPA to capitalize land 
acquisitions where the acquisition retires a known portion of an 
established fish or wildlife mitigation debt. 

 In Lieu Policy.3  This ensures that acquisitions comply with the 
prohibition in the 
Northwest Power Act 
that prevents BPA 
from funding 
mitigation that other 
entities are responsible 
for. 

 Wildlife Crediting 
Policy.4  This applies 
to wildlife habitat 
acquisitions unless 
expressly agreed 
otherwise.  All BPA 
wildlife agreements 
either call for 1:1 credit or, in the case of the Willamette Wildlife 
Agreement, for example, set acreage requirements instead of using habitat 
units or crediting ratios.  Absent other arrangements, this policy applies to 
all fish or wildlife habitat acquisitions made with BPA funds.  In most 
cases, BPA and the project sponsor expressly address crediting in a letter 
or agreement related to the acquisition. 

 

                                                 
1 http://www.bpa.gov/corporate/business/bpi/ 

2 http://efw.bpa.gov/IntegratedFWP/FW%20Capitalization%20Policy%2011-4-04.pdf 

3 See, e.g., BPA’s 2007-2009 Fish and Wildlife Program decision documents.  
http://efw.bpa.gov/IntegratedFWP/docs/2007/FY07-09_Decision_Enclosure_revised_2_26_07.pdf 

4 http://efw.bpa.gov/IntegratedFWP/WildCredMar02.pdf 

 
BPA Attorney Anne Senters holding a mandible upside down. 
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 Tribal Policy.  BPA developed a policy in 1996 for consultation and 
coordination with federally recognized Indian tribes affected by BPA’s  
work.5  

 
Taking a Business-Like Approach to Land Acquisitions  

 and Habitat Management 

Land acquisitions comprise a significant portion of BPA’s past and continuing 
fish and wildlife program expenditures.  Consequently, BPA is obligated to 
invest on behalf of ratepayers to ensure what is being purchased provides real 
and lasting value to fish and wildlife.  The positions described below provide a 
foundation for supporting the land acquisition elements of the fish and wildlife 
program.  

 Each land acquisition that BPA funds must provide demonstrable or 
estimable value for fish or wildlife.  Simply put, the Northwest Power Act   
directs the Administrator to “protect, mitigate, and enhance” fish and 
wildlife and their habitats, so every acquisition project under the program 
must help fulfill this obligation.   

 Acquisitions should provide for permanent habitat protection and the 
means for achieving it.  Absent a compelling reason to secure a real 
property interest for some limited duration rather than in perpetuity, 
acquisitions should include permanent, perpetual protection.  BPA’s 
mitigation responsibility presumably lasts as long as the Northwest Power 
Act and the Federal Columbia River Power System (FCRPS) dams 
remain.  The dams will have a finite life, but we don’t know how long that 
is.  To ensure the mitigation BPA funds today is secure until the agency’s 
obligations expire or have been fulfilled, land acquisition protections 
should be permanent. 

 The Northwest Power Act calls for mitigation for the effects of the FCRPS 
on fish and wildlife.  These actions often provide both direct and indirect 
benefits to human communities.  While the Northwest Power Act focuses 
expressly on fish and wildlife, BPA does not ignore the communities, 
particularly the tribes, deeply affected by the FCRPS dams.  BPA embraces 
land acquisition projects that not only protect and mitigate fish and 
wildlife but also restore these resources to the communities and tribes that 
lost them.  This approach protects tribal rights and promotes tribal 

                                                 
5 http://www.bpa.gov/pages/results.aspx?k=tribal%20policy 
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sovereignty and independence.6   

 The most successful land acquisition projects include public participation. 
Acquisitions acquired in fee, as well as some easements, often ensure 
appropriate public access.  BPA or the sponsor provides public notice 
prior to an acquisition, especially to local governments, agencies, tribes, 
and local utility customers. Where it doesn’t interfere with the fish and 
wildlife purposes of the acquisition or its safe and effective management, 
BPA encourages project sponsors to include public access to the property 
as an integral part of the land management plan for each acquisition. 

 Land ownership liabilities—that is, the responsibility for all incidents of 
ownership and indemnity—remain with the entity that owns the real 
property.   

 

I. Pre-Acquisition Steps 

The steps necessary to close on an acquisition encompass requirements 
covering both Federal and state law. BPA’s acquisition process reflects sound 
business practices and follows recommendations from the Council.  These 
steps have become more numerous and detailed over time for two reasons.  
First, BPA has added steps, such as an initial intake call, to help identify and 
minimize problems earlier, and maximize the likelihood of a successful 
acquisition.  Second, legal requirements and acceptable industry standards 
have changed. BPA needed a more formal and consistent approach to both 
incorporate best management practices and ensure full legal compliance for 
each transaction. The pre-acquisition steps discussed in this section track and 
build on Work Element 5—Land Purchase and/or Conservation Easement 
found on PISCES, BPA’s fish and wildlife contract management database 
which is available for free to the public.7 

The table on the following page contains a list of pre-acquisition steps. 

 

                                                 
6 Although tribes are one of the largest sectors of BPA contractors for fish and wildlife mitigation work, the 
contracts are still initiated for the benefit of fish and wildlife, and are not, by virtue of tribes as contractors, 
automatically considered contracts “for the benefit of Indians” as such contracts are defined in other 
statutes, such as the Indian Self-Determination Act, 25 U.S.C. § 450f.  
7 http://efw.bpa.gov/contractors/usingpisces.aspx 

BPA1500301F_0060



     

                

          
     

        

 
      

    
 

         
       

   

 
        

   
           

        
 

          
        

            

     
       

  
          

      
  

             

 
          

     

 
            

 
      

   
   
 

           

          
    

  
         

        
 

          
          

   

          
    

             
  

           
     

  

 
          

 

 
        

 

 
         

    
         

     
        

       
    

           

 
       

    
    

            
            

  

 
        

        
         

      

         
   

 
          

    

              
  

 



Warning: This document has not been finalized or approved by Bonneville management.   BETA 
Version 10/04/2013 

8

 

Timing.  Acquisitions using Federal funds are time consuming.  Early in 
discussions with sellers, sponsors should emphasize that they’re working 
with Federal funds and with those funds come numerous procedural steps.  
Some acquisitions need extra time to clear the title; others have improper or 
flawed legal descriptions and require a survey.  A closing date should not be 
established until BPA completes its review of the preliminary title report and 
approves the appraisal.  Sponsors should inform sellers of these conditions 
early in the process to avoid unrealistic expectations and disappointment 
about closing.   

A. Contracting. As applicable, sponsors should ensure that they have a 
current funding contract with BPA that covers the pre-acquisition.  If the pre-
acquisition work leads to a purchase, BPA will provide its share of acquisition 
costs provided through escrow, and not the sponsor’s contract, at closing. 

B. Initial Intake Call. Immediately upon identification of a potential 
acquisition and an interested seller, and prior to negotiations with the owner, 
the sponsor and BPA project manager should contact Real Property Services, 
the BPA environmental lead (environmental compliance and pollution 
abatement), public involvement, Legal Services, and Tribal Affairs to discuss 
project details and confirm the acquisition process and steps. Appendix IV 
lists points to cover in an initial intake call.  

This call and the checklist will inform early decisions regarding whether to 
pursue the property or encourage the sponsor to discontinue an attempt to 
acquire a parcel. Issues that would cause BPA to decide to discontinue the 
attempt to acquire a property include, but are not limited to, the following 
examples. 

 Properties ineligible for Farm Service Administration funding because 
of wetland filling or agricultural practices on highly erodible soils.   

 Properties with hazardous wastes and toxic contaminants, or cultural 
resources that would require significant remediation. 

 Certain clouds on title—that is encumbrances that would undermine 
the fish and wildlife purposes of the acquisition. 

 Property recommended to mitigate for a dam that BPA has no 
mitigation responsibility  (e.g., Idaho Power Company’s Hells Canyon 
Complex) or has been fully mitigated (e.g., the Willamette dams).  
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BPA is a Federal agency within the U.S. Department of Energy.  Thus, BPA—
like any other Federal agency involved in land acquisition and 
management—takes only jurisdictional management and control over a 
property.  Actual ownership is vested in “the United States of America and its 
assigns,” where title is reviewed according to the standards set forth by the 
U.S. Department of Justice. Consequently, properties already protected by 
conservation easements or other similar restriction do not provide additional 
demonstrable value to fish and wildlife habitat and the acquisition wouldn’t 
reflect fiduciary responsibility to the rate payers.  

 

C. Internal BPA Work. BPA has historically funded certain internal tasks 
that BPA staff perform to facilitate the acquisition process.  Those tasks have 
involved assistance from Real Property Services—title and appraisal review, 
relocation assistance, and surveying; and Environmental Compliance—
NEPA, ESA, environmental land audits, and cultural resources assessments. 
BPA does not charge the project budget for support from General Counsel, 
Public Affairs, or the Fish and Wildlife Division.  BPA may need to charge the 
project budget to pay outside contractors assisting in this work. Initially, the 
BPA project manager works with the sponsor and develops appropriate work 
orders, contracts, and task orders.   

 

D. Corporate Finance Review. Obtain corporate finance review of 
acquisitions that propose to use capital as opposed to expense dollars.  BPA’s 
Financial Services office decides whether a project meets the agency’s 
capitalization policy.8  Project sponsors should work with the project manager 
to provide Financial Services an accurate description of the project to 
determine if it meets the capitalization criteria. 

 

E. Preliminary Title Report.  The preliminary title report provides 
ownership information, a legal description and a list of recorded 
encumbrances, such as easements, covenants, liens, and rights of way that 
affect the real property. It is important to obtain and review the title early on, 
in conjunction with Real Property Services and sometimes Office of General 
Counsel, to determine if time consuming issues that will slow or thwart the 
acquisition. For example, if a property lacks a proper legal description then a 
survey, boundary line adjustment, or quitclaim deed may need to be 
performed, prepared, reviewed, and recorded prior to closing to both ensure 
that the legal description is appropriate and that the encumbrance is lifted 
from title. 

                                                 
8 http://efw.bpa.gov/IntegratedFWP/FW%20Capitalization%20Policy%2011-4-04.pdf 
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Along with the preliminary title report, sponsors should provide a 
topographic map showing the project area outlined in a format that allows 
verification of the legal description.  This map needs to include property 
boundaries in relation to section, township, and range lines and any other 
features, such as roads, creeks, or lake shores, that are part of the legal 
description. The map also needs to be at a scale sufficient to depict distances 
and features adequately to corroborate the written narrative description of 
the property.   

 

F. Water Rights.  Sponsors should work with the project manager to 
complete a water survey form (Appendix X) in Pisces, and provide 
appropriate documentation supporting any water rights certificates, claims, 
permits, or licenses appurtenant to or applied to the property to support the 
statements made in the form.  The form documents the existence and extent 
of legal water rights. If any water rights appurtenant to the property are 
proposed for exclusion from the purchase, BPA will work with the sponsor to 
assess the effects of not obtaining the water rights. The sponsor will need to 
explain why the water rights are not needed for the purposes for which the 
land is being acquired or why an owner’s retained use of such rights will not 
adversely impact the conservation values BPA is trying to protect. In some 
cases, an extent and validity determination may be required before 
acquisition of the water rights.  Sponsors may also need to work with Real 
Property Services and General Counsel to adequately describe the water 
rights obtained or excluded from the purchase, for purposes of legally 
describing the water in the deed conveying the land, and in any purchase and 
sale agreement language. 

 
Site visit to plan a restoration project in the estuary near Astoria, Oregon. 
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G. Site Visit.  Sponsors should work with project managers to ensure that 
all BPA staff who need to have the opportunity visit the property.  Staff who 
usually need to visit sites include Real Property Services, General Counsel, 
Public Affairs, and Environmental Compliance, as well as the Fish and 
Wildlife Division project manager.  

 

H. Survey.  The cornerstone of an acquisition is the property’s legal 
description, and the best legal descriptions are usually based on surveys.   
Without a legal description that meets U.S. Department of Justice and BPA 
standards, BPA will not fund an acquisition.  BPA’s Real Property Services 
must, at a minimum, review and approve all legal descriptions for proposed 
acquisitions—the sooner in the process that legal description issues are 
submitted to BPA for review, the sooner that issues can be spotted and 
addressed.  BPA expects new or updated surveys for all acquisitions 
involving any of the following: 

 Where legal descriptions do not close—i.e., the description does not 
describe a polygon that goes from point of origin around the property 
boundary and back to the point of origin. 

 Where the title or other evidence indicates that the boundaries are in 
dispute. 

 Where the sponsor contemplates any improvements to the land—e.g., 
structures, fences, roads, or trails along boundaries. 

 Sites where the acquisition involves part of a larger property and new 
boundaries or tax parcels are being created or changed. 

 When the property will be managed in distinct zones or for multiple 
purposes—e.g., an agricultural use zone and flood plain restoration 
zone or a building envelope.  

The title evidence should include or be accompanied by a plat or plan, based 
on a survey by a competent surveyor or engineer, sufficient for review by an 
attorney to locate the land described in the title evidence. Any encroachments 
or rights of way, on or over the land, should be shown or noted on the 
survey.  Survey work should be performed under the direction of a licensed 
professional surveyor, and the ultimate product should be suitable for 
recording as determined by BPA review. Surveys should be done according 
to county and state standards and should show easements of record and 
occupation lines.  Sponsors should anticipate that BPA will need at least 60 
days prior to closing to review any survey depicting land rights in which BPA 
has, or will have, a legal interest.  
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I. Finalize MOAs, cost sharing arrangements, and other agreements.  An 
MOA is a contract. Do we need a contract for a given project? While this 
handbook eliminates the need for many agreements by explaining the 
processes related to land acquisition and management, at times an MOA may 
further the goals of BPA and the sponsor and eliminate confusion about roles 
and responsibilities. Contact BPA’s Office of General Counsel to inquire 
about developing a new agreement or reviewing an existing agreement for 
specific requirements of the acquisition. 

 

BPA Funds Used for Cost-Share.  Project sponsors and other Federal 
agencies often ask whether BPA can provide the non-Federal cost share in 
another agency’s grant program.  The answer will vary based on the Federal 
agencies involved. 

BPA is a Federal power marketing agency within the U.S. Department of 
Energy.  Instead of receiving annual appropriations from Congress, BPA 
funds its operations with revenue earned from its power and transmission 
marketing activities.  Though these revenues originate from ratepayers rather 
than taxpayers, BPA’s funds are Federal dollars, in part because BPA deposits 
its revenues into a special fund within the U.S. Treasury. 

Many projects involve other Federal funds to one of BPA’s mitigation 
partners.  The grant programs run by the other Federal agencies typically call 
for a “non-Federal cost share” to complete the funding package for the 
project.  BPA believes its funds retain their Federal character whether 
provided directly to another agency by BPA or through a mitigation partner.  
Only the granting Federal agency, however, can decide if its program accepts 
BPA funding as non-Federal funds.  If the granting agency decides BPA funds 
are non-federal, then BPA can make its funding available to the mitigation 
partners to use as the non-Federal cost share. 

WARNING: Funds provided by BPA do not meet the criteria for non-Federal 
funds for most programs administered by agencies within the Department of 
the Interior. To qualify for those programs, a stature must expressly authorize 
that agency’s program to use BPA funding as a non-Federal match. Projects 
under the North American Wetlands Conservation Act cannot use PPA funds 
for either a non-Federal cost share or as “pooled” funds. Presently, only two 
Department of the Interior programs consider BPA funds for non-Federal cost 
share, based on express statutory language: the Yakima River Water 
Enhancement Project Act and the Fisheries Restoration and Irrigation 
Mitigation Act. 

 

BPA1500301F_0066



Warning: This document has not been finalized or approved by Bonneville management.   
BETA Version 10/04/2013 

13

J. Conservation Easements. Many project sponsors propose conservation 
easement acquisitions for BPA to fund.  Conservation easements vary in the 
restrictions and affirmative obligations placed on the underlying land 
owner’s use of the property.  Some conservation easements approach habitat 
protection with a working landscape perspective which allows timber 
harvest, farming, or grazing, for example, but in a manner and at a rate that 
still ensures protection of high quality fish and wildlife habitat.  Proceeds are 
typically used to enhance the property.  Other easements essentially restrict 
all activities that would harm or degrade the conservation values—the site-
specific features that make the property valuable mitigation habitat.  The 
conservation easement may, however, allow activities to restore or enhance 
habitat that could adversely affect habitat temporarily for the benefit of 
species in the long-term (e.g., removing a dike to restore prior floodplain 
habitat).   

 

Conservation easements become part of BPA’s mitigation portfolio in one of 
two ways.  First, a sponsor can propose a project that calls for the acquisition 
of a conservation easement, without also acquiring the underlying fee.  In 
such instances, the sponsor or another entity holds the easement and BPA is 
granted third party enforcement rights. See Appendix VIII.  Second, a 
sponsor can propose a project that calls for acquiring fee title of the property.  
In such instances, the sponsor directly grants a conservation easement to BPA 
over the property.  See Appendix VI. 

 
Columbia Basin shrub steppe. 
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While not required, BPA may agree to develop a programmatic MOA with 
sponsors who plan to acquire more than a single conservation easement.  The 
MOA will make the concept-to-closing steps for the acquisitions clear, define 
post acquisition obligations, and also provide a template for future easements 
customized to that entity and the kind of projects it plans to propose. 

 
While each easement is unique, they all include provisions to protect the 
ratepayers’ investment in the property as well as the focal fish and wildlife 
habitat. BPA developed standard protective provisions after studying the 
easement language recommended by the Land Trust Alliance, an entity that 
provides advice and support to the land trust community. The Alliance 
tailors its guidance to meet the Internal Revenue Service’s requirements for 
tax deductible easement donations.9 BPA believes that its ratepayers deserve 
no less value for their dollar or protection of their investment than the 
taxpayers. In addition, BPA includes provisions that, based on experience, 
improve the clarity, coverage, or enforceability of the easement. 
Consequently, each easement should have all of the following elements. The 
template in Attachment VI illustrates and describes these elements more 
fully. 

 
1. BPA’s real property interests in the easement—as a grantee or third 

party with rights of enforcement—must be conveyed to the United 
States of America and its assigns in a general warranty deed. Deeds 
should recite the true consideration, contain a legal description pre-
approved by BPA of the property and the easement, and not include 
any reservations, exceptions, or clouds on title unless pre-approved by 
BPA.  All Federal agencies take real property interests in the name of 
the United States and in accordance with DOJ title standards, and BPA 
is no exception. 

 
2. The easement should perpetually protect the purposes (e.g., fish and 

wildlife habitat).  
 
3. Whether a proposal is characterized as one for “fish” or “wildlife”, 

project, if it has dual benefits—i.e., if it benefits both fish and wildlife—
then the easement needs to protect both. 

 
 
 
 
 

                                                 
9 I.R.C. § 1.170A-14(h). 
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Dual Fish and Wildlife Benefits.  Regardless of whether BPA funds a 
project using dollars identified for fish or for wildlife, projects often 
provide dual benefits, that is, they benefit both.  If a project provides 
dual benefits, ratepayers deserve all credit that accrues—even if that 
credit isn’t readily identifiable at the outset. BPA takes wildlife credit 
from fish projects with wildlife habitat attributes that meet the 
crediting guidance in the Northwest Power and Conservation 
Council’s (Council) 2009 program. Specifically, BPA has begun to 
work with the criteria identified in the program to assess which fish 
projects merit wildlife credit, and to fund the Regional HEP Team to 
evaluate the amount of credit to assign a parcel.  Where wildlife 
projects provide fish habitat attributes that help meet program goals 
and objectives, ratepayers expect to receive fish credit as appropriate. 

4. Easements must protect the conservation values from material harm 
or interference. 

 
Material Harm or Interference 

 
BPA protects the conservation values in part by restricting any activity 
that would “materially harm or interfere” with them. This is defined as 
any action “significant enough that a prudent person would expect 
[the grantor] to use every reasonable effort to avoid the adverse effects. 
It will include both permanent negative effects to habitat or on the life 
cycle of any species” listed as protected in the easement and any action 
that would violate a statute or regulation, such as the ESA. The term is 
intended to provide a consistent standard throughout the easement or 
agreement by which to gauge the significance of activities on the 
property. It is also intended to avoid confusion about allowable 
activities, particularly in working easements or when restoration 
actions are contemplated by the parties to the easement. Restoration 
actions often temporarily interfere with the conservation values 
identified in the easement. The “material” standard distinguishes 
between this kind of temporary harm, inflicted for the long-term 
habitat health, and permanent degradation of habitat. 

 
Because the significance of harm caused by an activity could be cause 
for disagreement between the parties, BPA will have sole discretion 
when deciding whether a particular harm rises to the level of 
“material.”  

 
5. The conservation easement should permit future BPA transmission 

facility development. See Appendix VII.  When BPA funds a fee 
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acquisition with ratepayer dollars, it should receive the future right to 
acquire a transmission easement on such property at no additional 
cost. Why? By paying for the entire value of the property, BPA has 
already paid for the all the rights associated with the property once, 
and should not pay again at a later date for a subset of those rights. 
Moreover, the number of conservation properties that already have 
transmission facilities show that properly sited and managed 
transmission facilities are compatible with conservation stewardship. 

 
These rights are critical to BPA’s purposes.  Nonetheless, some entities 
worry that granting this right could either conflict with state statutes 
governing land in conservation or affect a project’s Federal tax-exempt 
status.  BPA, however, implicitly retains its condemnation authority 
over the property and in this way ameliorates such concerns.  
Moreover, the easement language does not increase the likelihood that 
BPA would site a transmission facility on the property.  Therefore, 
BPA thinks that reserving future transmission rights in a conservation 
easement does not diminish that easement’s value or the protection it 
provides.  To the contrary, the language BPA uses to reserve future 
transmission rights explains how BPA will work with the fee owner 
and resource managers. Future facilities would be sited in a manner 
least intrusive to the conservation values being protected, and BPA 
will work to mitigate the adverse affects of the new facility.  If BPA 
must resort to condemnation, the sponsor has much less opportunity 
to influence how the new facility will be developed and maintained. 
 
Under special circumstances, BPA may decide to forgo or modify the 
language it uses to reserve future transmission facility rights in an 
MOA or an easement. These are case-by-case determinations.   

 
6. Each acquisition, or where appropriate “group” of acquisitions, should 

have a land management plan that elaborates on how the rights and 
restrictions on the property will be exercised and honored.  For 
example, while an easement may prohibit constructing additional 
buildings, the sponsor and the grantor may use the management plan 
to exempt a semi-permanent greenhouse to cultivate native plants for 
use in restoring the site.  BPA will begin its analysis with the following 
criteria when deciding whether to allow a management plan to include 
actions otherwise prohibited under an easement. 

 
 Does the action further the fish and wildlife management 

purposes?   
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 Was the action contemplated in the project proposal or at the 
time of acquisition?  

 Will the action materially harm or interfere with the purposes of 
the easement? 

 Is the action an exception that will allow commercial or 
industrial use? 

 
A project might not need a management plan if the easement includes 
restrictions and retained rights that need no further elaboration.  
Typically, such projects involve high quality habitat that remains in 
private ownership and which contemplate no new or different habitat 
management actions.   
 
BPA retains the right to review and approve draft plans, or draft 
amended plans, before they become final.  Draft plans also need to 
involve the public as described in greater detail in section IV.   

 

K. Covenants. Covenants may be acceptable in rare circumstances.  
Covenants can be either affirmative or restrictive.  Affirmative covenants 
commit the grantor to do something.  Restrictive covenants prohibit certain 
actions.  An affirmative covenant might, for example, commit a duty to 
protect conservation purposes.  A restrictive covenant might prohibit 
development to single family dwellings. Covenants may be established for a 
limited duration or in perpetuity.  In either case, the covenant binds the 
landowner and subsequent landowners, heirs, and assigns.  Covenants can be 
included in the deed conveying fee, be recorded as a separate deed, or be a 
statement on a recorded plat or survey.   

 
Covenants are rarely sufficient for BPA’s fish and wildlife habitat mitigation 
purposes.  Covenants are creatures of Old English law, and may have some 
legal vulnerabilities related to enforceability or survival of the covenant itself 
(e.g., the "privity of estate" requirement). For example, historically the person 
benefitting from a covenant had to own land adjacent to the parcel being 
restricted by the covenant. A covenant protecting the conservation values for 
BPA could, in some circumstances, be unenforceable if BPA didn’t own land 
adjacent to the burdened property. 

 
Modern legal developments emphasize blending covenants, easements, and 
servitudes into "equitable servitudes" so that the Old English rules no longer 
apply.  Thus, some states, such as Washington, now treat conservation 
easements and covenants the same—as long as the less-than-fee interest in 
question is for conservation and open space purposes.  Being cautious while 
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this area of the law settles, BPA strongly favors conservation easements as the 
first tool in the mitigation toolbox.  Given the difference in state laws and 
specific projects, BPA has not developed a template covenant to use for 
habitat acquisitions. Habitat project sponsors interested in covenants should 
be prepared to justify their preference for a covenant and address BPA’s 
concerns. BPA does use covenants on some real property acquired for 
hatcheries because the parcels tend to be small and have little or no habitat 
value. Hatchery project sponsors should see Appendix XI for a sample of a 
covenant for a hatchery. 

 

L. Uniform Relocation Assistance and Real Property Acquisition 
Policies Act (Uniform Act).  When BPA funds land acquisitions for fish and 
wildlife mitigation purposes, it is providing Federal financial assistance and 
thus has certain responsibilities under the Uniform Act.  Project sponsors and 
project managers should work together as early as possible in the first stages 
of an acquisition and coordinate with BPA's Real Property Services regarding 
Uniform Act obligations.  At a minimum, before appraisals or environmental 
land audits begin, the project sponsor or the BPA project manager should 
notify Real Property Services of anyone other than the landowner who lives 
on or uses the property for any purpose, including grazing, mining, or 
agricultural use. If necessary Real Property Services will develop a Uniform 
Act compliance plan. 

 

M. Complete appraisal to Federal Yellow Book standards.10 The project 
sponsor should select and hire an appraiser familiar with Federal “Yellow 
Book” standards, established by the U.S. DOJ, which BPA must follow.   BPA 
staff can recommend appraisers in an area if a sponsor desires assistance with 
selection.  For conservation easements appraisers need special training and 
must perform the appraisal consistent with guidelines in Appendix V.   

 

Sponsors that execute purchase and sale agreements before receiving BPA 
approval of the appraisal do so at their own risk—and the risk is committing 
to a selling price greater than what BPA will fund and being unable to 
renegotiate a lower price.  

 

N. Review Appraisal. A BPA appraiser reviews all appraisals submitted 
for fish and wildlife acquisitions.  BPA’s appraisers' review all appraisals 
following “Yellow Book” standards and the standards in Appendix V – 

                                                 
10  Uniform Appraisal Standards for Federal Land Acquisitions at http://www.justice.gov/enrd/land-
ack/Uniform-Appraisal-Standards.pdf 
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appraisals not meeting those standards will be rejected. BPA appraisers 
require at least 120 days for an appraisal review—and the 120 days does not 
include the time it takes to fix any issues with the appraisal.  Sponsors hoping 
to close an acquisition on or before the end of the Federal fiscal year, 
September 30, must therefore submit appraisals to BPA no later than June 1.  
Submitting an appraisal by June 1 does not, however, guarantee closing by 
September 30. 

 

O. Hazardous Waste.  Project sponsors need to coordinate with project 
managers to complete an environmental land audit (ELA)—i.e., a hazardous 
waste assessment. BPA can perform these audits or the project sponsor can 
hire its own contractor to perform the audit.  If BPA does not perform the 
audit, BPA environmental staff will need to review and approve it. BPA 
typically does not release funds from escrow to the seller until any hazardous 
waste remediation activities or other recommendations identified in the audit 
are certified complete by the sponsor and inspected by BPA. 

 
P. Environmental Compliance. BPA conducts environmental review for 

each acquisition.  This includes compliance with requirements and 
procedures under the National Environmental Policy Act (NEPA), the 
National Historic Preservation Act (NHPA), the Endangered Species Act 
(ESA), the Clean Water Act (CWA), and other related laws.  

NEPA – Simply funding an acquisition and transferring title doesn’t 
adversely affect the environment. So providing acquisition funds to a 
sponsor does not represent a commitment to undertake actions that may 
significantly affect the human environment.  Likewise, funding an 
acquisition does not commit BPA to enable additional fish and wildlife 
mitigation; whether to fund additional mitigation involves a separate, 
later decision.  Finally, at the time of acquisition, there is often little to no 
available information concerning the type and nature of potential 
mitigation that could occur, and this limits BPA’s ability to analyze 
environmental effects. Consequently, BPA conducts NEPA review for the 
acquisition phase of a project separately from the mitigation phase.  

1. BPA’s action of providing funding for an acquisition typically falls 
within a categorical exclusion (CX) under NEPA.11  

                                                 
11 Under the Department of Energy NEPA regulations, BPA typically applies either category B1.25 
(specific to property transfers for fish and wildlife habitat protection and management) or B1.24 
(general transfer of property where use remains unchanged) to acquisitions.  See, Subpart D, 10 
C.F.R. § 1021.   
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2. For each acquisition, a determination that it qualifies for a CX 
would be documented in an environmental clearance 
memorandum prepared by BPA’s project environmental lead.  All 
such environmental clearance memorandums are posted on BPA’s 
external website and documented in Pisces under the NEPA 
section.   

3. Acquisitions vary, however, as do subsequent mitigation projects, 
and they can present unique circumstances that may affect the 
proper NEPA compliance approach for that action; Consequently, 
BPA examines each proposed acquisition to ensure full NEPA 
compliance.   

4. For any separate and subsequent fish and wildlife mitigation 
activities on a property that has been acquired by a sponsor, BPA’s 
approach to NEPA compliance depends on the nature, extent, and 
timing of the proposed activities (see Section IV for more 
information on NEPA requirements for mitigation activities). 

 
Q. Cultural Resources. BPA must comply with the NHPA, which 

addresses cultural and historic resources. Historic resources may include, but 
are not limited to, archaeological sites above or below ground, rock images, 
structures, or artifacts, as well as cultural resources. Cultural resources 
include traditional cultural properties, which are associated with practices 
and beliefs of a living community.  

 
BPA environmental staff lead NHPA compliance efforts.  BPA staff 
archaeologists, working with information provided by the project sponsor 
and project manager, conduct a 
background literature search for the 
property to determine whether a cultural 
resources survey of the property will be 
necessary.   Surveys are generally not 
required in advance of land acquisitions, 
because there is limited potential for 
ground-disturbing activity on the site.    
If a survey is necessary, it is conducted 
following development of plans or 
projects funded by BPA that include 
ground disturbing activity.  

 
If a cultural resource survey is not 
required, compliance with NHPA is 
complete and no further action is 
necessary. If a reconnaissance-level 

The Yakama Nation opens BPA mitigation property 
to public hunting. 
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survey becomes necessary, BPA’s archaeologist and project manager will 
coordinate that effort with the sponsor.  If a full survey is necessary, sponsors 
must cooperate with BPA and its contractors as necessary.  If the sponsor is a 
Tribe, the Tribe’s cultural resources staff may undertake the survey.  As the 
agency proposing the Federal action, BPA remains responsible for review of 
the information and consultation under the NHPA.  BPA makes and effects 
determination, and identifies appropriate mitigation, in consultation with the 
parties mentioned above. 

 
R. Endangered Species Act. BPA activities involve a range of projects, 

some which have the potential to “take” or “harm” a species or habitats 
protected under the ESA.  Usually, however, acquisition alone lacks the 
potential to harm a listed species, so ESA compliance is unnecessary until the 
land management planning and implementation phase of a project.  See 
Section IV. 

 
S. Other Environmental Laws. The location of a parcel, its existing 

condition, or other sensitivities could trigger the need for BPA to comply with 
other environmental laws such as the Clean Air Act, the Coastal Zone 
Management Act, and the Migratory Bird Treaty Act. 

 
 T. Baseline Documentation Report.  The entity holding an easement as 
grantee should prepare the baseline report.  BPA will typically contract with 
the project sponsor or grantee to prepare the report.  For example, if a tribe is 
buying property in fee and BPA will hold the easement, BPA should prepare 
the baseline report.  Baseline reports must document existing property 
conditions at the time of acquisition which include natural and man-made 
features and uses and relevant biological conditions on the land proposed for 
acquisition.  The report should reflect the purposes for which the property is 
being acquired, and whether, or to what extent, the property currently 
exhibits the desired conservation values.  In addition, the report should 
identify any existing limiting factors that may adversely affect the potential to 
maximize or retain its conservation values.   Following the outline provided 
in Attachment XII will streamline and expedite the report drafting and review 
process.  Funding for the report will come from the project budget.  Reporting 
costs rarely exceed more than a few thousand dollars.  See also Appendix XIII 
for a baseline acknowledgement form.  
 
For Accord projects, the sponsor and project manager should confer to 
determine if a fish survival benefit review or assessment needs to be 
produced. 
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U. Purchase and Sale Agreement.  The sponsor should obtain a draft 
purchase and sale agreement from the seller after BPA approves the 
appraisal.  BPA will review and comment on the draft as appropriate. All 
sponsors should consult the template purchase and sale agreement provided 
in Appendix XI.    
 
Purchase and sale agreements should always be contingent on two things.  
First, on unfinished processes and reviews; e.g., NEPA, cultural resources 
environmental land audits, hazardous waste response activities, title review, 
and permitting.  Second, these agreements depend on the availability of 
funding.  Sponsors with experience securing acquisitions using BPA funds 
may choose to use their own purchase and sale agreements.  Others may 
follow the sample provided in Appendix XI.  BPA recommends that entities 
seek BPA review of draft agreements.  Whether BPA reviews the draft 
agreement, the sponsor remains solely responsible for the commitments in 
the agreement. 
 
BPA’s commitment to fund a particular acquisition will not be guaranteed 
until BPA completes the Department of Justice title review and BPA either:  
(1) accepts, by signature, the conveyance document, or (2) provides a fully 
executed contract.  Sponsors proceed at their own risk when they contract to 
purchase property, or purchase property with the expectation of being 
reimbursed by BPA prior to one of the two conditions, above, being met.  It is 
important for both Sponsors and potential sellers of property to understand 
that BPA funding for pre-acquisition activities is an important step in the 
property acquisition process but does not guarantee funding for purchasing 
the property.   
 
BPA typically does not fund or reimburse entities for payments to cover 
property or excise taxes.  Property taxes are payments in advance for the use 
and enjoyment of the property in the coming year, and as such are an incident 
of ownership that the owner needs to plan to pay for.  Excise taxes, such as 
the one in Washington State, are dictated by statute and apply to all sellers. A 
project sponsor who agrees in an option or purchase and sale agreement to 
pay taxes does so at its own risk and should not expect BPA to reimburse 
these tax payments.  

 

V. Public notice. Public notice should take place a minimum of 15 days 
prior to closing on an acquisition, but many of the steps take several weeks to 
complete.  Several months before closing, BPA’s project manager and 
environmental compliance staff will begin working with BPA Public Affairs 
staff and the project sponsor to develop a landowner and interested party 
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letter and map describing the property and purpose for the acquisition. If the 
project is unique or otherwise exceptional, then BPA may work with the 
sponsor to develop a fact sheet describing the purchase, its conservation 
value, and the partnerships that made it possible.   

 

One of the purposes of the Northwest Power Act is to provide public 
participation in the development of the fish and wildlife program. This is to 
ensure that the program provides environmental quality. BPA carries the 
spirit of public involvement into the program implementation process by 
coordinating with state, local, and tribal governments on actions that may 
affect them.  Consequently, prior to making an acquisition, the sponsor needs 
to assist BPA in providing public notice of the upcoming action.  
Acquisitions, however, do not require public involvement, e.g., the 
opportunity to provide input and influence site use and management 
decisions.  Instead, BPA works to assist sponsors in providing public 
involvement when developing and amending land management plans. 

 

To ensure that BPA fulfills its commitments for providing low rates consistent 
with sound business practices, responsible environmental stewardship, and 
accountability to the region, BPA’s regional relations—including tribal, 
power, and tribal account executives and staff— need time during the public 
notice process to contact stakeholders including elected officials, tribal 
governments and customers in proximity to the acquisition.  Project sponsors 
and BPA public involvement staff should ensure the regional relations staff is 
aware of pending acquisitions several weeks before publishing the public 
notice.   

 

BPA provides public notice of all acquisitions.12 This notice allows informs 
the public of the proposed acquisition prior to it taking place. There are three 
primary modes of notice: 1) placement of newspaper ads in the community 
where the acquisition will take place; 2) mailing letters and maps to adjacent 
land owners and other interested parties; and 3) posting other information 
and maps on BPA’s website. While BPA’s notice does not initiate a public 
comment period, if anyone provides comments or expresses opinions about 
an acquisition prior to closing, BPA will consider them. 

 

BPA places newspaper ads in at least two local publications at least 15 days 
before closing. A typical ad identifies BPA, the nature of the acquisition (e.g., 
fee or easement), the purpose of the acquisition, the sponsor and its partners, 

                                                 
http//www fws.gov/refuges/realty/pdf/DOJ_2001.pdf  
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and the BPA website where additional information is posted. In the case of an 
easement acquisition, the ad may also identify the fee holder. Ads also 
include contact numbers for the project manager and the sponsor.   

 

Letters, along with the map and other information, must be mailed to ensure 
at least 15 days for comments prior to closing. BPA’s environmental staff will 
develop a distribution list including all landowners within one-quarter mile 
of the property, interested parties, county commissioners, and affected tribes. 
Sample letters and maps are on BPA’s website at 
http://efw.bpa.gov/IntegratedFWP and in Appendix III.  Letters should not 
include personal information about property owners or individuals on the 
mailing list.  

 

 

 

 

 

 

 

 

 

 

 

With the public notice comes the opportunity to prepare for issuing press 
releases and press packets celebrating a new acquisition.  Sponsors should 
coordinate with BPA’s Public Affairs staff, the project manager, and 
environmental compliance staff to develop messages and materials that all 
participants in the project will use.  Projects funded in whole or in part by 
BPA should highlight BPA’s role and contribution in all written and 
electronic materials as well as in spoken statements. No information should 
be released to the media without prior BPA review and approval. 

 

W. U.S. Department of Justice (DOJ) Title Review. Complete the 
Preliminary U.S. Department of Justice “DOJ” Title Review of the final draft 
easement and preliminary title report, according to DOJ title standards.13  
BPA performs these preliminary reviews internally before closing.  As noted 

                                                 
13  http://www.fws.gov/refuges/realty/pdf/DOJ 2001.pdf 

Public involvements helps create public support for the Fish & Wildlife Program. 
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above in Section I.E., “Preliminary Title,” obtaining and reviewing title with 
Real Property Services and Office of General Counsel allows time for a 
preliminary review before the formal DOJ title review allows staff to spot and 
correct issues early on and is highly recommended. 

 

Because BPA is obtaining certain real property interests when it funds fish 
and wildlife habitat acquisitions in the name of the United States—BPA is 
either obtaining a conservation easement or rights of enforcement and access 
to a conservation easement—BPA must confirm that the United States is 
receiving adequate title to those interests. This may involve analysis of legal 
access, mineral rights, and other encumbrances to title or reserved rights in 
the chain of title.  Once the majority of the steps in the acquisition process 
have been completed and conservation easement is finalized, BPA will 
conduct a preliminary title review (Real Property Services and Office of 
General Counsel) of the title report issued to BPA.  See Appendix XVII for a 
list of “DOJ” review documents.  BPA has no authority to pay for an 
acquisition until the DOJ review process is completed and any problems with 
receiving adequate title have been addressed.  For all acquisitions, the DOJ 
review should include the final or nearly final draft easement and any draft 
deed intended to convey fee to avoid delays from repeated reviews. 

 

Mineral Rights  

 

Owners of property do not always hold rights to minerals and related 
materials (e.g., gravel) on the property, as mineral and other subsurface rights 
can be sold separately from the land itself.  In the Columbia River Basin given 
historic and current interests in oil, gas, gravels, and hard rock minerals, it is 
not at all uncommon to have subsurface mineral rights “severed” from the 
surface ownership and held by a third party.  Mineral interests are frequently 
held by railroads, mining and oil companies, and individuals. 

 
If a third party has rights to minerals or other materials on or under the 
property, that entity may have express or implied rights to explore and 
extract (e.g. drill or dig), and remove those materials from the land without 
requiring permission from the property owner or easement holder.  In 
addition, the property owner or easement holder may have limited ability to 
require mitigation or protection of property interests affected by the exercise 
of those mineral rights.  Because the exploration or removal of minerals from 
a property has the potential to materially interfere with BPA fish, wildlife and 
their habitat protection purposes, the project sponsor should undertake the 
following steps for every property proposed for acquisition. 
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1. Identifying third party mineral rights. Valid mineral rights held by 

others will sometimes be identifiable from the preliminary title report 
for a property (see Section I.E).  A title search may not always reveal 
mineral interests, because many are unrecorded or recorded in a place 
not normally searched by title companies in review of the public 
record (e.g., BLM Office of Mineral Rights).  Field observation to 
establish whether there are mineral interests associated with a parcel is 
important for the pre-acquisition and acquisition phases.  Project 
managers and sponsors should confirm firsthand whether a site has 
been mined.    Knowledge of the history of the area may enable 
sponsors and managers to identify issues (e.g., coal mining history or 
gravel mining in recent past in nearby area).  Real Property Services 
and the Office of General Counsel can help ensure identification of any 
mineral interests in relation to the property.  Because identifying and 
addressing mineral rights can take time and may affect project 
documentation (such as the conservation easement, NEPA 
documentation, and the internal documentation for the title review), 
mineral rights should be identified as early in the acquisition process 
as possible.    
 

2. Evaluate the effect of the mineral rights. If mineral rights held by a 
third party are identified, the Office of General Counsel and Real 
Property Services will help the project manager interpret the nature 
and extent of the mineral rights held by others.  The project manager 
should review this information with Real Property Services to 
determine whether the rights, if exercised, could affect the 
conservation purpose of the property acquisition.  In some cases, the 
mineral rights may be very limited, or restricted to minerals or 
extraction methods that would not adversely affect the conservation 
values.  In other cases, exploration and removal of the minerals could 
adversely impact or even destroy the fish and wildlife habitat values.  
BPA has a strong preference for clearing the title of mineral rights 
during the due diligence process. 

 
If the mineral rights are not of a type or location to impact the fish and 
wildlife habitat values, this can be documented as part of the title 
review process with the Office of General Counsel (see above, “DOJ 
Title Review” process), and BPA can in some instances still fund the 
acquisition with the mineral right encumbering the property.  

 
If, however, the project manager, in consultation Real Property 
Services, determines that the rights, if exercised, could adversely 
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impact the purposes for which the property is proposed for 
acquisition, the next step is to evaluate the likelihood that the site 
would actually be mined. In some cases, the mineral right may be very 
old and there is no evidence of current mining activity or interest. 
Depending on the circumstances, there may be sufficient information 
to indicate the likelihood of mining as very low, allowing BPA to 
proceed with the acquisition. All risk determinations need to be 
included for the DOJ title review. 

 
Where there is inadequate information to draw a reasonable 
conclusion as to risk, the project manager or Real Property Services 
should consult BPA’s staff geologist, whose services can be obtained 
through the task order to help undertake additional investigations and 
evaluate the risks.  A sponsor may be required to obtain a mineral 
remoteness report from an outside contractor.   

 
3. Addressing risks from mineral rights.  If an existing mineral right 

poses an unacceptable risk to the fish and wildlife purposes of the 
acquisition, BPA considers a variety of options, including: 

 
 Asking the mineral rights holder to voluntarily relinquish its 

rights.  
 Purchasing the mineral rights and prohibiting mining as a 

condition of BPA funding for the property. 
 Entering into a non-disturbance agreement or similar easement 

with the mineral rights 
holder. 

 Having the sponsor 
agree to compensate 
BPA with additional 
habitat at no cost 
should the mineral 
rights be exercised and 
permanently impair 
the fish and wildlife 
values that were 
intended for 
acquisition. 

 Engaging state agency 
processes to have the 
mineral rights 
extinguished (e.g., this 

 
Moon and clouds at sunrise in the Columbia basin. 
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is practiced in Washington State).  
 Declining to fund sites where high acquisition costs create a 

high risk that the value of the ratepayer investment could 
significantly diminish. 

 
These options and others will be considered on a case-by-case basis 
and in consultation with the project manager, Real Property Services, 
and the Office of General Counsel.   

 

X. Obtain Mitigation Credit. Obtain an estimate of any applicable 
mitigation credit from the project sponsor.  This applies whether the 
crediting currency used is habitat units, stream kilometers, survival benefit 
units, or other metrics.  

Ecosystem Service Credit 

Mitigation and recovery actions can create or increase ecosystem services. 
These services can include things like sequestering carbon dioxide, 
purifying air or water, and reducing water temperature. An ecosystem 
services market provides a structure for buying and selling units of 
environmental benefit, known as credits. 

BPA will support other entities cost-sharing on projects and taking an 
appropriate share of ecosystem service credits.  For its investment, BPA 
will take fish and wildlife credit against its statutory obligations.  Other 
entities may claim, and then trade or sell, other remaining credits.   
 
Projects where ecosystem service credits may come into play should 
incorporate the cost-share and contribution plans as early in the project 
development phase as possible but no later than the land management 
and restoration planning stage.  Prospective cost-share partners who seek 
credit for ecosystem services must provide BPA the necessary maps, 
photographs, inventories, crediting formulas, and calculations for BPA to 
make an informed decision on the proposal.  BPA will work with 
prospective cost-share partners to document and certify the credits 
sought. However, the project sponsor and partner remains solely 
responsibility for securing their credit. BPA assumes no liability for any 
entity’s credit except its own. 
 
In developing proposals for ecosystem service credit projects, BPA expects 
cost-share partners to plan on the following: 

 Written approval from BPA and any other easement holder on the 
project. 
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 Strict compliance with applicable easement and mitigation 
agreement terms. 

 That the cost-share partner will bear the cost, responsibility, and 
liability related to establishing, documenting, and maintaining its 
ecosystem service credits. 

 No credit may be double counted or in any way jeopardize BPA’s 
credit. 

 

Y. Escrow instructions are sent approximately a week prior to the closing 
date agreed to by BPA. BPA will provide escrow instructions to the sponsor 
and to the escrow company.   BPA will review and comment on the project 
sponsor’s draft escrow instructions and provide its own instructions to the 
escrow company.   

 

Sales commissions and agent fees are often part of real property transactions 
and are a seller paid cost that BPA does not cover.  Employees of sponsors 
should not receive commissions from BPA funded acquisitions. 

 

Z. Payment:  Fair Market Value.  BPA uses appraisals to determine the 
fair market value (FMV) of properties proposed for acquisition. Sellers often 
seek more than FMV. But BPA does not pay more.  Instead, out of 
consideration to the ratepayers and to the other property transactions in the 
area whose prices may be affected by overinflated comparables, the agency is 
firm that the fish and wildlife program should not pay more than FMV for an 
acquisition.  Moreover, even when BPA contributes less than the full 
purchase price, the total of all contributions should not exceed 100% of the 
appraised FMV.  

 
BPA recognizes that extraordinary circumstances may occasionally 
necessitate or compel a purchase at a price in excess of FMV. These 
extraordinary circumstances are rare, and BPA will consider each individual 
project on a case-by-case basis. The decision to pay more than FMV is at 
BPA’s sole discretion. All justifications for funding more than FMV must be 
supported by a written justification prepared by a Real Property Services 
specialist and be approved by BPA’s Realty Officer. Generally, such 
exceptions should be justified by some compelling ecological or biological 
function of a mitigation strategy that can only be effectively satisfied by the 
purchase. 
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BPA funds voluntary acquisitions when purchasing property for fish and 
wildlife program purposes.  To comply with the Uniform Act provisions 
covering voluntary transactions, BPA or its contractor must inform the seller 
in writing of what it believes to be the property's market value and that BPA 
will not use its power of condemnation to acquire the property if negotiations 
fail to result in an amicable agreement.  

A1. Miscellany at Closing.  By closing, BPA will need to document that 
the following steps have all been completed.  

1. Complete Certificate of Inspection and Possession.  As part of its 
obligations to comply with U.S. DOJ title standards, a BPA 
representative, typically from Real Property Services, will conduct 
a site visit to inspect a property, where the results of inspection are 
documented in a “Certificate of Inspection and Possession.”  This 
site visit and documentation of it should occur before closing, 
where possible, to inform the DOJ Title Review. If the inspection 
and report haven’t been completed before closing, they should be 
done at closing. 

 

2. Signature Authority.  Government or corporate entities need to 
provide proof of authority to sign a deed and purchase a real 
property interest as part of BPA’s mitigation program.  This 
includes tribes, state agencies, other entities authorized by state law 
such as public utility districts.  BPA prefers that the mitigation 
partner identify any applicable statue, constitution, bylaws, or 
articles of incorporation that authorize the partner to make the legal 
commitments necessary to consummate the deal.  Then BPA needs 
the partner to show how it will comply with the applicable law 
when signing the land acquisition documents.  For example, a tribe 
could provide a web link and citation to its constitution and the 
chairman’s authority to commit the tribe, and then provide a 
signed council resolution approving the chairman to sign the 
agreement securing a particular acquisition. 

 

3. Complete Acquisition Deliverables (after funding wired to escrow 
and escrow closes); e.g., record easement and deliver copy to BPA. 
BPA will make a final inspection of the property and will close and 
scan the file after all final documentation is obtained; i.e. final 
closing statement, final title policy, recorded deeds, etc. 
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4. Signatures.  The seller needs to sign the deed exactly as his or her 
name appears as the grantee in the prior conveyance to him or her; 
and account for any unavoidable difference by a recital identifying 
the seller from the previous conveyance.  In a community property 
state, if the seller is married, the spouse needs to sign the deed as 
well thereby conveying  his or her contingent interest to the 
buyer—even when the spouse is not named on the title—and 
acknowledge he or she is doing so for the consideration paid.  

 
SAMPLE LANGUAGE for a purchase and sale agreement where 
the spouse is not a party to the agreement: 
Spouse of Jane Buck:  For good and valuable consideration, and 
intending to be legally bound, the undersigned, husband of the 
seller Jane Buck, approves and supports the sale and agrees to join 
his wife in executing and acknowledging this warranty deed.  
Signed:  John Doe, spouse of Jane Buck 

 

 

II. Acquiring Water Rights 
 
BPA funds water rights acquisitions, both surface and ground water, as part of 
its mitigation efforts to protect instream flows, provide water for hatcheries and 
acclimation sites, aid in habitat restoration, and create and protect vegetation and 
wetlands for wildlife.   
 
BPA typically funds water acquisitions and transfers to apply the rights instream 
to improve fish habitat. Sometimes BPA purchases and holds water rights in the 
name of the United States on behalf of BPA, but more often it funds project 
sponsors to secure these water rights through contracts with water right holders. 
For some projects water rights are transferred instream through state agency 
processes and held in a state trust water system. In other projects the water rights 
may be held by the owner of the water right or an irrigation district, but may be 
contractually and legally dedicated to mitigation purposes. In most cases where 
BPA does not own the water rights, it secures the ability to control the rights 
through contracts, leases, or easements. 
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As discussed above in 
section I, for land 
acquisitions, sponsors 
will typically complete a 
Water Survey form14 
(Appendix X) and 
submit appropriate 
supportive 
documentation 
describing any water 
rights appurtenant to the 
lands to be acquired and 
how they plan to use the 
water rights, particularly 
if the project sponsor 
does not plan to transfer the water rights instream for fish and wildlife purposes.  
Water rights appurtenant to lands acquired for fish purposes will generally be 
transferred instream into trust through the applicable state water agency.15   
 
Acquiring Instream Flows 
 
BPA usually secures water rights for instream purposes—securing water, but no 
other property interests, to protect or enhance fish and wildlife habitat—using 
Work Element 16416 for Acquire Water Instream as part of the Columbia Basin 
Water Transactions Program (CBWTP).  It involves the purchase or transfer of 
water rights for instream purposes, such that the water rights remain in the 
stream to benefit fish and wildlife consistent with the water program. Sponsors 
seeking to secure water rights instream will coordinate with the CBWTP process 
which will partner them with an entity qualified through the water transaction 
program. The project will proceed through the water transaction program review 
process using criteria approved by the Council through its Independent Scientific 
Review Panel.17  There are some exceptions in which the CBWTP might not be 
used.  For example, when water will be donated for instream water rights or 
                                                 
14 The water survey form is located at: http://www.efw.bpa.gov/IntegratedFWP/WaterSurveyForm.doc. 
15 Water is transferred instream through the Oregon Water Resources Department in Oregon, the 
Washington Department of Ecology in Washington, the Idaho Water Resource Board in Idaho, and the 
Montana Department of Natural Resources in Montana.   BPA utilizes the Columbia Basin Water 
Transactions Program (CBWTP) qualified entities to enable project implementers to put water instream 
from BPA funded fish and wildlife projects. 
16http://www.cbfish.org/WorkElement mvc/Summary/164 or 
http://efw.bpa.gov/contractors/work categories/work elements/we164.aspx ; see also, Work Element 154 
for Develop and Negotiate Water Right Transactions. 
17 See Work Element 164 and www.cbwtp.org for additional information on water transactions and the 
Columbia Basin Water Transactions Program.   

BPA employee Jenna Peterson with Shoshone  Paiute Elder and staff  
at the Pole Creek Ranch. 
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when a project transfers water conserved in an irrigation efficiency project into 
an instream right.  Sponsors should coordinate with BPA project managers 
beginning with the initial intake call to determine the most appropriate means to 
secure instream water rights for their projects.  If the project involves transferring 
water rights instream, the CBWTP will usually prepare the transaction program 
checklist and associated documentation.   
 
Acquiring Land with Water Rights 
 
For land acquisitions that also include water rights, as identified in the Water 
Survey form (Attachment X), the BPA Office of General Counsel will work with 
the BPA project manager and project sponsor beginning with the initial intake 
call to describe and quantify the water rights and their planned use in any 
applicable interagency agreement, conservation easement, and purchase and sale 
agreement. Typically, these transactions proceed as a part of the land transaction.   
 
 
If the land transaction includes water rights destined for instream protection and 
use, BPA will generally require that a qualified entity18 working under the 
Columbia Basin Water Transfer Program help assist the project sponsor in 
completing the transaction checklist19  and the state agency process to transfer 
water rights.  When a sponsor uses a qualified entity to assist with the water 
component of an acquisition, BPA funds the qualified entity from the water 
program project budget or the acquisition project budget, depending on the 
scope and scale of the work involved. In most land transactions with significant 
water rights, BPA will expect the appraisal to reflect separate values for the land 
and the water. In a two part closing, BPA typically funds the land component at 
closing, and then a subsequent payment is made through escrow when the state 
completes an extent and validity determination or otherwise recognizes the 
instream transfer.  
 
For All Land Acquisition Projects Including Water Rights: 
 
Because the sponsor seeks funds for its project from United States through BPA, 
the land acquisition project involving water rights must follow all the steps for 
acquiring a real property interest with Federal funds.  In addition to the steps for 
acquiring a real property interest with Federal funds, BPA requires sponsors to 
complete the following additional steps for water right acquisitions prior to 
closing.   

                                                 
18 A qualified entity is one pre-certified under the Columbia Basin Water Transaction Project to develop 
and implement water projects in the fish and wildlife program. 
19 http://www.cbwtp.org/jsp/cbwtp/partners/FinalChecklist 04 06 09.doc - Link to CBWTP water 
transaction checklist form 
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 Sponsors need to document to BPA’s satisfaction that the water right and 
point of diversion exist in the capacity needed to fulfill the underlying 
purpose of the project.  BPA will not make an unconditional, binding 
funding commitment on a project until it receives satisfactory 
documentation of the water right and agrees on the planned uses of the 
water rights.  This may include information on the extent of use of the 
water right.20   

 If the project needs a change in the time, place, or character of use of the 
water right, then the sponsor should secure approval for those changes 
from the applicable state agency prior to closing. These processes usually 
take several months to complete, so sponsors should incorporate this in 
their project timelines. 

 The sponsor or underlying owner must secure BPA approval before 
transferring, changing a point of diversion, changing the purpose of use, 
or otherwise significantly changing any protected property water right. 

 The deed for the water rights should include the seller’s warranty that he 
or she has not forfeited, abandoned, or diminished the water rights.  

 Sponsors must show that the acquisition will secure all the buildings and 
equipment needed to exercise the water right and fulfill the purpose of the 
project.  For example, if water needs to be pumped for a habitat 
restoration project, the sponsor must ensure that the acquisition covers the 
seller’s pump and distribution system.  

 

WARNING:  Even properly completed appraisals may not provide a firm or 
verifiable value of the water right.  Depending on the nature and complexity of a 
project, BPA may require more due diligence; e.g., having the seller obtain a 
finding from a state water agency regarding the validity and extent of a water 
right.  In such circumstances a multi-part process, and carefully drafted purchase 
and sales agreement, may be necessary to ensure BPA funds remain in escrow 
until the state agency renders its findings.  
 
 
 
 
 
 

                                                 
20 Previous use of the water right, particularly during the previous five years, is an important component in 
the quantification of the extent of a water right.  Evidence of water use, such as gauge records, aerial 
photos, crop records, etc. for the acreage covered under the water right is important for these 
determinations.  
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State law governs water rights—their acquisition, use, and disposition—and each 
of the Northwest states have different water laws. The water related steps in this 
handbook build on the states’ requirements for water rights and add elements 
tailored to inform the Fish and Wildlife Program and better achieve its goals in a 
transparent, accountable, and cost-effective manner. Nevertheless, sponsors may 
need to work with Real Property Services and General Counsel to adequately 
describe the water rights obtained or excluded from the purchase, for purposes 
of legally describing the water in the deed conveying the land, and in any 
purchase and sale agreement language. 

  

 

III. Acquiring Property In Relation to BPA-Funded Fish 
Facilities 

 

As a general rule, fish or wildlife mitigation projects involving the transfer or 
acquisition of a real property interest need to follow this guidance.  Some fish 
projects in particular do, however, present different issues or include different 
requirements when compared to wildlife projects.  For example, permanent 
hatchery facilities typically do not need extensive deed restrictions to protect the 
habitat in the portions of the property not used for hatchery purposes because 
the hatchery uses are prescriptively determined by the physical built structures. 
This section describes several commonly funded facilities and ways to approach 
their acquisition. 
 
Projects securing real property interests for fish facilities—particularly smaller 
tracts with little fish or wildlife habitat value—can often forgo the following 
steps in the acquisition process. 

 Baseline documentation:  If habitat protection is not part of the project, a 
baseline documentation report isn’t necessary.  If habitat protection is part 
of the project, the baseline report may exclude the area occupied by the 
hatchery facilities. 

 Land Management Plan:  If BPA owns the facility, it will grant use rights 
to the sponsor or operator through a Land Use Agreement (see a sample 
at Appendix XIX) or possibly a memorandum of agreement.  Where the 
sponsor or other entity owns the site, BPA will establish or formalize its 
expectations for management in a MOA or statements of work for the 
operation and maintenance of the facility.  Thus, a separate land 
management plan is generally unnecessary. 

 Conservation Easement:  For larger permanent facilities, BPA may use a 
conservation easement focused on hatchery actions.  The hatchery 
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easements are usually less detailed than those for habitat protection 
projects. For other, smaller permanent facilities, a covenant may be 
adequate. 

 
Under the Northwest Power Act, fish and wildlife projects involving 
construction that costs $2.5 million or more and with an expected life of 15 years 
or more must receive congressional approval prior to construction.  Construction 
commences when ground is broken.  These capital construction projects go 
through the Council’s Three-Step Process which may take several years to 
complete before construction may begin.  
 
Water Rights 
 
Perhaps the most important real property interest related to fish projects is the 
water rights and whether they have been secured in the type and amount 
necessary to operate the facility.  BPA General Counsel, Real Property, and Fish 
and Wildlife staffs work with project sponsors to ensure that any transaction 
involving water rights will secure all the water necessary to fulfill the project’s 
objectives.  Section II above discusses water rights acquisition in detail. By Step 3 
in the Council’s Three-Step process, the project sponsor needs to show that the 
water and associated water rights necessary to ensure a projects success are 
available and can be secured. 
 
Fish Hatcheries 
 
Given the cost to build a hatchery and its expected useful life, BPA usually 
acquires the site in fee or through long-term renewable leases (e.g. 50 years).  The 
decision depends on many factors. BPA proceeds on a case-by-case basis in 
coordination with the project sponsor and resource managers to determine the 
length of the lease. 
 
Fish Acclimation Sites 
 
Fish acclimation facilities may be permanent or temporary and involve extensive 
construction and infrastructure—or very little.  Acclimation sites may be leased, 
secured by easement, or purchased in fee depending on the size, location, 
intended use, and landowner willingness to sell or lease. Despite the range of 
possible site configurations for acclimation, all share similar processes insofar as 
land acquisition and management are concerned.  
 
Generally, the acquisition process for acclimation sites is the same as for any 
other project.  The real property interests acquired need to be adequate to fulfill 
the project purposes. For example, a short-term lease may suffice for a site 
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needed for a two-year experiment, but fee title or a long-term easement might be 
necessary for permanent facilities associated with a long-term project. Project 
sponsors and managers should coordinate with Real Property Services to 
determine the appropriate real property interest necessary for each acclimation 
site within a project.   
 
Fish Screens 
 
Screening projects, unlike other projects, may require a fairly complex set of 
interrelated agreements and real property interests, depending on factors such as 
who owns the point of diversion, who uses the water, and who owns the land.  
These projects might require permission to enter a site to study the potential for a 
screen facility; temporary construction staging easements; and permanent 
easements to access, operate, maintain, repair, and replace the facility.   
 
Culvert Replacements 
 
BPA usually does not secure permanent property rights for culvert replacement 
projects.  Instead, the project sponsor and manager work with any cost-share 
partners to secure access, staging, and construction rights.  As needed, BPA Real 
Property Services and General Counsel can assist in securing the necessary 
permissions to enter a property, temporary easements, or leases necessary to 
implement a project.  Once the culvert has been installed operation and 
maintenance of the structure becomes the obligation of underlying land owner or 
perhaps the project sponsor, depending on the agreement.  
 
 
In U.S. v. Washington,21 Phase III, also known as the “Culverts Case,” Judge 
Ricardo Martinez found “that the right of taking fish, secured to the Tribes in the 
Stevens Treaties, imposes a duty upon the State to refrain from building or 
operating culverts under State-maintained roads that hinder fish passage and 
thereby diminish the number of fish that would otherwise be available for Tribal 
harvest.”  The court went on to declare “that the State of Washington currently 
owns and operates culverts that violate this duty.” The court has not issued its 
remedy.  Consequently, BPA uses caution when considering culvert replacement 
projects in western Washington, the case area, to avoid violating the in lieu 
funding prohibition found in the Northwest Power Act.  Funding culvert projects 
found to be the state’s responsibility would violate the prohibition.   
  
 
 

                                                 
21 United States v. Washington, No. 70-9213, 2013 U.S. Dist. WL 1334391 (W.D. Wash. Mar. 29, 2013).  
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Riparian Planting and Fencing 
 
BPA implements many kinds of 
riparian planting and fencing projects.  
BPA uses its contracts with project 
sponsors and partners to set the 
milestones and associated work 
elements, but the fencing or planting 
programs usually have their own 
rules for participation and 
compliance. Most rely on contracts 
and do not involve the acquisition or 
transfer of real property interests.  
Instead, they rely on contractual 
commitments by landowners to 
follow the program rules for a certain number of years. 
 
 

IV. Post-acquisition Responsibilities or Steps and Duties 

BPA’s fish and wildlife program includes over 800 real property interests, with 
more real property interests being acquired every year.  Asset protection 
monitoring ensures that project sponsors and others follow any conditions BPA 
placed on them as a condition of bringing the real property interest into the 
program. 

A. Asset Monitoring and Protection.  In recent years BPA began a 
concerted effort to create an inventory of all real property interests counted as 
fish and wildlife program assets. The inventory resides in the Land 
Information System (LIS) administered by Real Property Services. 
Simultaneously, with assistance from the Council and project sponsors, BPA 
updated PISCES to incorporate information regarding land transactions.  
 
With LIS and PISCES populated with the appropriate data, BPA developed a 
three-step protocol for monitoring real property interests.  The steps are self 
reporting, supplemental observation, and adaptive management. 

 
1. Self-reporting.  Many projects already include a requirement for 

annual reporting.  Self-reporting will largely incorporate the 
information many managers gather for annual reports.  Contracts 
currently without an annual or self-reporting work element will be 
amended during calendar years 2012 and 2013 to include one.  BPA 
will work with project sponsors to tailor the template reporting form 

 
BPA employees enjoy helping wildlife at Cherry Creek. 
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found in Appendix XIX for each project or site.   
 

For projects with water rights being the only real property interest 
acquired, BPA will continue to work with the Columbia Basin Water 
Transaction Program to survey active water transactions, including 
monitoring by other regional partners and non-BPA funded 
monitoring work. The survey and reporting will parallel the pilot 
project undertaken in 2009 which provided information and tables on 
the transactions and transaction type, general and specific monitoring 
activities, performance compliance (e.g., percent observed versus 
prescribed flow per the transaction), and lessons learned (e.g. 
responses to all applicable questions and updated reporting forms).   

 
2. Supplemental Monitoring.  Using remote sensing and satellite 

imagery such as ADAR, LIDAR, or Google Maps BPA will periodically 
monitor program properties. BPA will test this remote sensing 
capability through 2012 to determine the most appropriate scope, 
scale, and frequency of remote sensing methods.   
 
BPA staff from various offices—including Environmental Compliance, 
Fish and Wildlife, Real Property Services, and General Counsel—will 
also visit sites annually to ensure compliance with established 
agreements.    The number of sites visited, and the reasons for selection 
may vary.  At a minimum ten projects will be visited annually to 
follow-up on compliance issues, ownership changes, or large or 
unusual restoration efforts.  During each visit, the field team will:  

 Review easement and contract requirements for site 
management. 

 Compare current conditions to those established in baseline 
documentation.  See sample site review form, Appendix XVIII. 

 Ground truth annual reports. 
 Reaffirm or establish project manager and stakeholder 

communication about site purposes and goals. 
 

3. Adaptive Management.  As this monitoring effort matures it will 
undoubtedly need to be updated and revised.  BPA expects to learn 
from this experience, better practices for site management and effective 
monitoring. In addition, enforcement actions, if they need to be taken, 
will likely inform the nature, extent, and frequency of the monitoring 
needed to assure that fish and wildlife program assets continue to 
provide the value that ratepayers expected when BPA agreed to fund 
the acquisition. 
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B. Revenue 
1. Revenue generated from management or use of a property should be 

used to defray the costs associated with owning the property and 
implementing the site Management Plan (e.g., weed control, property 
taxes). 

 
2. All revenue generated from management or use of the property shall 

be separately identified and accurately accounted. 
 
3. Revenue generated from management or use of property may include 

income from contracts, leases, payments from conservation reserve 
programs, and other payments derived from management of the 
property; revenue also includes interest, as well as grants, donations, 
or other forms of financial assistance. 

 
4. Sponsors should provide annual accounting to BPA for the revenue 

generated from mitigation properties and expenditure of that revenue.  
Sponsors shall make their accounts available for BPA review upon 
request. 

 
Payments in lieu of taxes.  BPA does not provide funds to pay property taxes 
or make payments in lieu of taxes for fish and wildlife mitigation properties.  
Project sponsors must ensure that they can cover tax payments with funds 
coming from a source other than BPA.  Sponsors may use revenue generated 
from a mitigation site for taxes, payments in lieu of taxes, or other incidents of 
ownership, provided the revenue generating activity has been approved 
through the land management plan process. 

 
 C. Land Management Plans.  Management plans will usually guide 
management of BPA funded fee title acquisitions and some conservation 
easements to ensure compliance with underlying mitigation agreements and 
any conservation easement granted over that property. BPA typically 
requires management plans for real property interests secured with ratepayer 
funds, but will acknowledge exceptions expressly on a case-by-case basis.   
 

Why Prepare Management Plans? 

Management plans serve several purposes insofar as they become a 
blueprint for how, when, and where a new property will be enhanced or 
improved. Project proposals, MOAs, and easements provide broad 
parameters for how a sponsor manages a site.  In most instances these 
agreements provide less detail than that which is incorporated into the 
management plan.   
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Management plans should reference wildlife, fish, or plant species or 
habitats of interest on the property, known cultural resources on the 
property (with protections for actual locations), prohibitions to the use or 
conversion of 
these under the 
easement, 
reserved rights 
and allowable 
actions, and 
any restrictions 
or reservations 
from applicable 
MOAs.  The 
management 
plan should 
discuss each of 
those elements 
and explain 
how the sponsor will manage for that element.  For sensitive species, for 
example, the plan should state where and when the manager will take 
specific actions to protect and enhance that species.  For specific 
prohibitions in an easement—for example, no livestock grazing—the plan 
will discuss any limited and approved exceptions to the prohibition; e.g., 
the manager might plan to try using goats to control Himalayan 
blackberries. 

Based on the planned actions identified in the management plan, BPA will 
determine the extent to which additional environmental compliance may 
be necessary.    Once the sponsor identifies what resources may be 
changed, and how, then BPA can determine if additional NEPA, ESA 
consultation, or historic preservation compliance is necessary. 

BPA allows sponsors to acquire property without public involvement 
because a change in ownership does not affect the environment.   But 
management actions can alter the access and use of a property, 
necessitating public review of BPA’s plans for the parcel.  Based on this, 
BPA requires sponsors make draft management plans available to the 
public for public review and comment.  This assures that BPA fulfills its 
commitment to public participation and that the sponsor can take 
advantage of local knowledge to improve site planning and management. 

The land management planning process should examine a project from an 
ecosystem-based perspective, if that hasn’t occurred already.  Thus, a “fish 
project” of necessity examines potential for also providing benefits to 

 
“Seven Devils”, Snake River Salmon country. 
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wildlife, and vice versa. This maximizes the mitigation value of each 
project to fish and wildlife and its cost-effectiveness for ratepayers.   

Finally, management plans serve a purpose in compliance monitoring and 
conservation easement enforcement.  BPA uses management plans to 
customize each of the annual site visit monitoring template. See Appendix 
XVIII. 

 Monitoring examines whether the sponsor performed any 
mitigation required to fulfill environmental compliance 
commitments.   

 Monitoring ensures that the actions that the sponsor takes on the 
property were included in the management plan.  Monitoring can 
show whether the sponsor complied with the limits granted in 
exceptions to specific prohibitions.  

 Monitoring ensures that the sponsor complied with any easement 
prohibitions and did not violate them.  

 When necessary, compliance monitoring can verify that the 
sponsor has taken corrective action as agreed to address easement 
or agreement violations. 

BPA does not fund action effectiveness monitoring on acquired land 
generally, but will do so when the agency has taken action to fulfill 
specific needs such as in implementing the 2010 NOAA Fisheries 
Biological Opinion for the operation of the FCRPS.  

NEPA and Public Involvement Requirements for Management Plans 
and Post-Acquisition Actions  

After acquisition, BPA may take one of three approaches to ensure NEPA 
coverage for future actions proposed for a site.   
 

1. If the sponsor proposes no changes in land use and will maintain 
existing conditions, BPA will use a validation process that relies on 
the Fish and Wildlife Implementation Plan EIS22 and will document 
the results of the validation process in PISCES.  ESA and cultural 

                                                 
22 See, Supplement Analysis for the Fish and Wildlife Implementation Plan EIS at pages 9-11 (Oct. 5, 
2009). 
http://efw.bpa.gov/environmental services/Document Library/Implementation Plan/2009 FishWildlifePro
gramSA.pdf  
The validation process may in turn rely on the impact analysis for mitigation actions covered in the 
Wildlife Program Final EIS (1997) and Watershed Management Program Final EIS (1997).  Id. at 10. 
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resources will be covered as necessary to comply with applicable 
laws. 

2. If the sponsor proposes habitat restoration or other ground 
disturbing activities that may affect the environment, and those 
actions are covered in an existing programmatic EIS, then BPA will 
proceed as in the preceding scenario.   

In addition, BPA will ensure the sponsor includes the public and 
other interested entities—particularly resource management 
agencies and tribes, county commissioners, and adjoining 
landowners—in the development of the management plan for the 
project.  The sponsor must provide public notice of the availability 
of the draft plan, and hold at least one public meeting on the draft 
plan in order to receive public comment.  The final plan should 
reflect how the sponsor addressed any comments received.     

3. If the sponsor proposes a significant change in use that is not 
covered by BPA’s existing programmatic NEPA coverage—e.g. 
building a hatchery—then BPA will comply with NEPA using one 
of the following approaches: 

 A Supplement Analysis to an existing EIS23 

 A Record of Decision (ROD) tiered to BPA’s Fish and Wildlife 
Program EIS 

 A project-specific Environmental Assessment (EA) 

 A project-specific Environmental Impact Statement (EIS) 

In all circumstances, BPA needs for the accompanying public involvement 
to be appropriate to support the NEPA process and federal decision. 

 
Endangered Species Act Compliance 
 
While BPA considers effects to ESA-listed species during all phases of a 
project, generally the acquisition phase alone does not trigger specific 
actions that necessitate consultation pursuant to the ESA. Instead, when 
proposing to fund actions included in a land management plan or 
statement of work, BPA evaluates the effects on listed species, and if there 
are effects proceeds to consult under Section 7 of the ESA. Appendix XV 
depicts the flow of decision making and action taking needed to comply 
with Section 7. 

                                                 
23 For a description of a supplement analysis, see the Department of Energy NEPA regulations, 10 C.F.R 
1021, subpart C § 1021.314. 
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National Historic Preservation Act Section 106 Compliance 

While BPA considers effects to cultural resources during all phases of a 
project, generally the acquisition phase alone does not trigger specific 
actions that necessitate consultation under Section 106 of the NHPA.  
Instead, when proposing to fund actions included in a land management 
plan or statement of work, BPA evaluates the potential to cause effects on 
cultural resources, and if there are effects proceeds to consult under 
Section 106.   

Planning Overview 

Project sponsors acquiring fee title or easements with an active restoration 
phase should typically complete a draft management plan for BPA and 
public review within 18 months after closing. The plan should follow and 
comply with BPA’s applicable NEPA documents, particularly BPA’s 
Wildlife Mitigation Program, Watershed Management Program, and Fish 
and Wildlife Implementation Plan Final EISs and Records of Decision.24 
Plans should address management methods and, if necessary, mitigation 
for all resources addressed in the pertinent NEPA document. The 
management plan should identify activities the project manager believes 
are necessary to restore, rehabilitate, or enhance the property, and the 
activities necessary to maintain the habitat values of the property.  

To avoid violating the ESA, NEPA, NHPA, and other laws project 
sponsors should complete land management plans quickly after an 
acquisition—typically within 18 months of closing. Sponsors should not 
take or authorize ground disturbing activities until the alternatives and 
potential effects have been analyzed.   
 
Plans will often have three distinct phases.  In the initial phase, the plans 
should describe the need for any immediate stewardship actions, 
sometimes called stabilization, needed after acquisition to prevent 
damage to the conservation values and to keep long-term restoration costs 
down.  For instance, the project manager may need to fence boundaries 
early on to prevent trespass grazing or treat noxious weed infestations. 
This initial phase lasts until BPA approves the management plan.  

                                                 
24Wildlife Program EIS:  
http://www.efw.bpa.gov/environmental services/Document Library/Wildlife Mitigation/ 
Two other EIS incorporated into the Fish and Wildlife Implementation Plan EIS may provide additional 
guidance. 
Watershed Program EIS:  
http://www.efw.bpa.gov/environmental services/Document Library/Watershed Management/ 
 F&W Plan  EIS: 

http://www.efw.bpa.gov/environmental services/Document Library/Implementation Plan/ 
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4. A description of the allowable public access, if compatible with the 
habitat and resources to be protected on the property; 

5. A statement of desired future conditions and goals;  

6. Management actions proposed to achieve stated goals for the 
property particularly as they address limiting factors (e.g., invasive 
species) identified in subbasin plans, cultural resources surveys, 
Indian treaty and trust resources, ESA biological opinions and 
recovery plans;  

7. Monitoring and adaptive management strategies; and  

8. Any documentation necessary to complete NEPA;  

9. Other property management actions; e.g., renting structures or 
agricultural leases); 

10. But not the budget for managing the project. 

 
Management plans will inform but not drive BPA’s contract budgets for 
operating, maintaining, and enhancing an acquired parcel.  While the 
plans must include all the actions the sponsor proposes, BPA is not 
obligated or able to fund all of them.  BPA uses separate processes 
coordinated with the Council to address project management budgets. 

 
If the sponsor has more than one similarly situated BPA mitigation site, 
then the sponsor may opt to prepare a programmatic management plan 
for all the related sites.  The programmatic plan should cover routine 
management for sites with similar characteristics.  Site specific plans may 
then tier from the programmatic plan to address any unique 
characteristics, needs, and prohibitions for individual projects.  Because 
this programmatic management plan concept is similar to the 
programmatic ESA and NEPA documents that BPA uses, BPA’s 
environmental compliance staff may, upon request, be available to assist 
sponsors in designing a programmatic management plan. 

 
Amended Management Plans 
 
Over the life of a project, sponsors will usually need to prepare at least 
two management plans and maybe no more.  The initial plan will organize 
and schedule the desired restoration and transitional actions necessary to 
establish more self-sustaining native habitats—BPA’s default desired 
future condition.  In most cases it may take up to twenty years to complete 
the initial active maintenance and restoration work.  With the initial plan 
complete, the sponsor should develop a second plan targeting passive 
long-term management focused on maintaining established habitat 
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features and values.  Depending on site dynamics, plan usefulness, 
available budgets, and compliance monitoring results, BPA expects to 
review long-term plans with sponsors every five to ten years. 
 
BPA’s Right to Approve All Management Plans and Amendments   
 
BPA has the right to review and approve any draft management plan and 
subsequent amendments to ensure conformance with applicable MOAs, 
pertinent procurement contracts, environmental requirements, and any 
conservation easement or other deed restrictions either held by the 
sponsor or the United States (BPA).  This applies to plans for sites 
managed directly by a state agency or tribe as well as for sites where the 
project sponsor holds an easement and BPA holds a third party right of 
enforcement.   

BPA will consult with the sponsor regarding concerns about the draft or 
proposed amendments to a plan prior to making a decision about whether 
to approve the amended plan, and will provide its decision in writing if 
requested.  BPA will base its decision on whether the plan fulfills the 
purposes stated in the conservation easement and any applicable MOAs.  
If BPA does not approve a management plan or proposed amendment, it 
will work with the sponsor and other entities to resolve any specific 
issues.  

 

BPA’s review considers whether the plan or amendment is consistent with 
the agreements, easements, and law applicable to the project.  BPA’s 
approval simply means that the plan is consistent with the sponsor’s 
commitments governing the project.  Review and approval does not 
indicate BPA’s support or responsibility for any particular action. The 
plan may cover actions the sponsor wishes to take but are not related to 
BPA’s mitigation responsibilities; e.g., developing recreational or 
educational opportunities, experimental management techniques, or 
public outreach.  Consequently, BPA’s approval does not in any way 
imply or create a Federal responsibility for the costs or liabilities of the 
actions discussed in the plan. Responsibility and liability may only arise 
for BPA when it funds activities—i.e., enters into or amends a contract or 
statement of work for specific activities. 

 
Prior to BPA’s approval of the initial management plan, sponsors should 
not undertake any ground-disturbing activities, unless reviewed and 
approved by BPA in advance or expressly allowed by an easement or 
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other agreement. However, sponsors may undertake ground-disturbing 
activities (without prior BPA review or approval) if they determine that 
prompt action is necessary to deal with an emergency; for instance, 
response to a hazardous waste release.  See also the section on Land Use 
Agreements below. 

 
Transmission facility maintenance and maintenance of habitat values are 
not mutually exclusive.  This is evidenced by the numerous mitigation 
sites purchased with pre-existing high voltage distribution lines.  
Management plans should include provisions for these facilities. Where 
BPA has transmission facilities on a mitigation property, it will seek to 
promote both transmission system reliability and habitat protection. The 
North American Electric Reliability Corporation sets standards that BPA 
must follow regarding vegetation height and distance from transmission 
lines. To meet these standards and fulfill its responsibilities to fish and 
wildlife, BPA will work with site managers to include provisions for both 
sets of attributes in management plans.  With a focus on shared interests, 
such as improved safety and reduced costs, BPA will strive to work with 
site managers to avoid conflicts between two very important missions.   

 
Agreement and Easement Control if the Plan Conflicts   
 
Inevitably, somewhere, sometime, a conflict will arise between a management 
plan and an underlying MOA or easement.  Typically, MOAs and easements 
expressly establish the legal parameters that the management plans must 
work within. Management plans must follow MOAs and easements in both 
time and priority.  Plans do not expressly or impliedly amend or terminate 
underlying MOAs or easements.  Take for example an easement that 
prohibits grazing “except as provided in the management plan.”  In this case, 
if the sponsor and BPA determine that limited grazing to control weeds 
would benefit the protected values of the site, then the sponsor can graze the 
site and not violate or contradict the easement.  Any grazing beyond that 
approved for the site would violate the easement and be prohibited. 

 
Land Use Agreements 
 
At times, actions that may appear to violate the express terms of an easement 
need to be taken.  The easement could provide for a land management plan to 
provide a limited exception that doesn’t violate the easement.  Absent that, 
the actor could face criminal or civil liability depending upon the activity. See 
Appendix XXI for a sample easement encroachment policy and Appendix 
XXII for a sample easement encroachment letter.  In these situations, BPA can 
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approve and authorize the action through a land use agreement customized 
to address the specific site and circumstances.   
 
The need for a land use agreement typically arises in two circumstances.  
Sometimes a seller needs additional time to vacate her property after closing, 
and her continued presence violates the easement.  For example, a rancher 
sells her ranch.  At closing, the buyer records the conservation easement 
which prohibits grazing. But in the purchase and sale agreement, the seller 
retained the right to graze her cattle on the property for another three months 
after closing.  The sale agreement conveyed the right to graze from the buyer, 
but the sale agreement wouldn’t bind BPA or exempt the grazing from the 
easement restrictions.  To fix this, the seller needs to obtain a land use 
agreement from BPA authorizing the grazing. Otherwise, the grazing violates 
the easement and the seller could be liable for damage to the conservation 
values. 
 
The need for a land use agreement may also arise on projects with no land 
management plan.  There the easement prohibitions apply without the 
clarifications that a plan can add.  If an entity wants to use the site in a 
manner that might violate the easement, it needs to secure a land use 
agreement from BPA or face the legal risks inherent in violating an easement 
held by the United States.  See Attachment XIX, Sample Land Use Agreement 
(for Non-Conforming Uses). 
 
Asset Monitoring Checklist  
 
Land management plans also provide the basis for developing a compliance 
monitoring checklist.  Developing the plan provides sponsors and BPA 
project managers the opportunity to identify what should and should not 
happen on a mitigation site. The list serves as the starting point for periodic 
compliance reviews and monitoring site management and use.  Appendix 
XVIII provides a sample compliance monitoring checklist that project 
managers should develop prior to site visits. 
 
Future conveyance of real property interests 
 
Most properties acquired with BPA fish and wildlife program funds are 
owned by states, tribes, and other entities. Occasionally these program 
property owners need to transfer, sell, or exchange the property; for example, 
exchanging property with an adjoining landowner to consolidate holdings or 
resolve a boundary dispute.   
 
A transfer or sale typically involves the United States’ property interests in 
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one of two ways. In the first, an entity either wants to sell or trade a property 
over which the United States, through BPA, holds a conservation easement.  
In such cases, BPA can agree to extinguish the United States’ conservation 
easement.  If the sponsor is securing another mitigation property, it needs to 
work with BPA to execute a new conservation easement to protect the new 
acquisition.    
 
In other instances an entity wants BPA to convey the fee title held by the 
United States.  BPA can transfer the property to another Federal agency—
such as to the Bureau of Indian Affairs to be held in trust for a tribe as 
discussed in section V—with few if any legal constraints.  In such cases, BPA 
will seek to ensure the priority of any rights it needs to the property, whether 
for mitigation protection or transmission services. Each transaction will be 
different, but often they include executing both conservation easement and 
transmission right of way documents that bind the agency and sponsor 
assuming title to the land.   
 
But where the proposal would convey fee title from BPA to a non-Federal 
entity, then significant legal challenges arise because such disposals of real 
property usually must be facilitated by the General Services Administration.  
If a sponsor hopes to have BPA dispose of the United States’ fee interest in a 
property, the sponsor and BPA will need considerable time and extensive 
coordination to try and develop a legally supported approach to the disposal. 
 
So what if a sponsor does not want to take fee title to a mitigation property at 
the outset of a project but wishes to in the future? In those cases BPA will 
work with the sponsor and the seller to carefully structure the transaction.  
BPA could hold the fee initially and then after an agreed upon term of years 
the fee vests in the sponsor.  The United States then would receive a 
conservation easement to permanently protect the property.  Sponsors and 
project managers should contact the Office of General Counsel and Real 
Property Services early in the acquisition process to develop the appropriate 
deed language to achieve this result.  

 
BPA can permit sponsors to use revenue generated from a mitigation 
property to buy additional properties.  However, if the United States will 
receive a conservation easement or other real property interest as a 
consequence of the purchase, the sponsor needs to adhere to processes in this 
handbook to guide that acquisition.  
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Changed Circumstances and Selling Assets 
 
 If an easement holder or grantee wants to amend the conservation easement, 
the parties to the easement should carefully review the easement language—
particularly that regarding amendment and termination—and the law of the 
state governing the property. The parties should document a careful and 
transparent process to determine that the objectives of the original easement 
are either impossible or that changed circumstances will make it highly 
impractical or unwise to continue to uphold the terms of the easement.  
 
Assets secured with BPA fish and wildlife funding that will be sold or 
conveyed through the amendment or termination process need to be 
accounted for and, unless otherwise committed by contract or other operation 
of law, be returned to BPA’s custody or control upon BPA acceptance of 
them.  So, for example, if BPA provided funding for a fee acquisition that 
included land and structures, but later the project sponsor wishes to sell or 
otherwise divest itself of the structures, then BPA must still receive the 
benefit from the structures. That benefit could be using the income or sales 
proceeds to displace restoration or operations and management funding BPA 
might otherwise have provided. Each circumstance will likely be unique, so 
project sponsors should begin discussions well in advance of when they 
desire to actually divest themselves of fish and wildlife program assets. 

 
 

V. Special Issues Related to Tribes 

BPA leaves to each tribe the task of obtaining Bureau of Indian Affairs approval 
under 25 U.S.C. § 81, if applicable, for agreements or real property interests being 
bought or conveyed into trust.  BPA will assist as needed, largely by providing 
information. 

When a project involves Indian allotments, BPA requires that the interests of all 
allottees be extinguished prior to providing ratepayer funds for the acquisition.  
That is, for individual Indian lands (allotments) proposed for acquisition, the 
Tribe must acquire 100 percent of the allotment shares.  

Bureau of Indian Affairs regulations govern the transfer of fee lands into trust on 
behalf of a tribe.25 BPA will not oppose a tribe’s application to transfer title of a 
mitigation property into trust for the benefit of the tribe provided the tribe fulfills 
and agrees to the provisions below. BPA will examine the transfer to trust 
question on a case-by-case basis and to ensure the transfer complies with all 
BPA’s agreements and policies.   
                                                 
25 See 25 CFR Part 151.   
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BPA and the Department of the Interior’s Regional Solicitor’s Office have 
concluded that a conservation easement protecting fish and wildlife habitat in 
perpetuity does not create a restraint on alienation or otherwise restrict tribal use 
of the property in a manner that’s inconsistent with the tribe’s interests. 
Therefore, mitigation properties with conservation easements on them may be 
taken into trust. Where a property has an executory interest or covenant, the tribe 
may need to grant BPA a conservation easement and have BPA relinquish the 
other restrictive interest before the property can be taken into trust. 

 

Issues BPA will cover in fee to trust process include: 

 Ensure the fish and wildlife purposes of the acquisition in perpetuity.26 
 Clarify BPA’s existing rights, if any, and establish their priority in the 

future. 
 Ability to pursue future transmission facility development.  

 
 

                                                 
26 Or other appropriate duration agreed to during contracting. 
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Appendix I 
 

Acronyms 
BPA Bonneville Power Administration 
BPI Bonneville Purchasing Instructions 

CBWTP Columbia Basin Water Transaction Program 
CE Conservation Easement 
CO Contracting Officer 

COTR Contracting Officer’s Technical Representative 
CWA Clean Water Act 

CX Categorical Exclusion (documenting NEPA compliance) 
EA Environmental Assessment 

ECL Environmental Compliance Officer (for BPA) 
EIS Environmental Impact Statement 

ESA Endangered Species Act 
FCRPS Federal Columbia River Power System 

FMV Fair Market Value 
ISRP Independent Scientific Review Panel 

LIS Land Information System (BPA Internal Software) 
LMP Land Management Plan 
LUA Land Use Agreement 

MOA Memorandum of Agreement 
NEPA National Environmental Policy Act 
NHPA National Historic Preservation Act 
NOAA National Oceanic and Atmospheric Administration 

PSA Purchase and Sale Agreement 
ROD Record of Decision 

SHPO State Historic Preservation Officer 
THPO Tribal Historic Preservation Officer 
WAC Wildlife Advisory Committee (of the Columbia Basin Fish and 

Wildlife Authority) 
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Appendix II 
 

Definitions 
Asset Monitoring Site monitoring to ensure the property, a mitigation 

program asset, remains in the condition called for in any 
applicable agreements, easements, plans, etc. 

Baseline 
Documentation Report 

A report prepared by the easement grantee detailing the 
condition and features of a property at or near the time of 
acquisition.   

Bonneville Purchasing 
Instructions 

Procurement guidelines controlling BPA’s acquisition of 
goods and services. 

Capitalization Policy The financial policy that allows BPA to capitalize land 
acquisitions where the acquisition retires a known portion 
of an established fish or wildlife mitigation debt. 

Conservation Easement A less-than-fee real property interest that places 
restrictions or affirmative obligations on an owner’s use 
of the underlying property to further fish and wildlife 
purposes and protect fish and wildlife conservation 
values of the property, typically in perpetuity.  Because a 
conservation easement is a real property interest and a 
recorded deed, the restrictions remain on the property 
even if there is a change in ownership.  

Conservation Values The natural features and characteristics of a property, 
including the flora and fauna, warranting its protection. 

Corporate Finance 
Review 

Review of the proposed funding characterization—i.e., 
capital or expense—by BPA’s Financial Services for a 
project. 

Covenant An agreement or promise in a deed which is recorded. 
Covenants usually create a less-than-fee interest that 
places certain restrictions or affirmative obligations on an 
owner’s use of the underlying property.  Covenant can 
run with the land and bind both the original land owner 
and his or her successors in ownership.   

DOJ (Department of 
Justice) Title Review 

The review performed by BPA Office of General Counsel, 
under authorization by the U.S. Department of Justice, to 
ensure the proposed acquisition meets all requirements 
for the Federal government acquiring an interest in real 
property. Formerly known as a “945 review.” 

Ecosystem Services 
Credit 

Credit BPA, a sponsor, or funding entity may take for 
marketable environmental attributes, such as wetlands 
reserved or carbon sequestered, protected or enhanced 
through a project. 

Environmental 
Compliance 

A catch-all phrase encompassing the environmental 
issues that must be addressed prior to an acquisition (e.g., 
NEPA, NHPA, etc.).   
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Escrow Instructions The instructions provided by the sponsor and BPA to the 
escrow company facilitating closing. 

Executory Interest A future real property interest, sometimes included 
within a covenant, that vests ownership in BPA if certain 
conditions arise. 

Fair Market Value The value of a property as documented in an appraisal, 
after analysis of comparables. 

Federal Columbia River 
Power System 

The federal dams on the Columbia River and its 
tributaries that BPA sells surplus power from. 

Fee Ownership Complete ownership of a piece of land. 
Fish and Wildlife 
Program 

The Columbia Basin Fish and Wildlife Program, 
established under the Northwest Power Act, to guide 
BPA’s efforts to protect, mitigate, and enhance fish and 
wildlife affected by the development and operation of the 
FCRPS.  The program integrates the Endangered Species 
Act biological opinions covering the operation and 
maintenance of the Federal Columbia River Power 
System, as implemented by BPA. 

In Lieu Policy Policy to ensure that acquisitions comply with the 
prohibition in Northwest Power Act section 4(h)(10)(A), 
16 U.S.C. § 839b(h)(10)(A) that prevents BPA from 
funding mitigation that other entities are responsible for. 

Indian Allotments Lands once allotted to individual Indians and now held in 
trust for the original allotee’s heirs and assigns which can 
number in the dozens or more for a single tract. 

Initial Intake Call A formal, structured meeting between the project sponsor 
and BPA staff held as early as possible in the acquisition 
process to discuss the project and identify issues related 
to the proposed acquisition. 

Land Management Plan Plan prepared by site managers and approved by BPA 
which provides detailed description of how the property 
will be managed. 

Life Estate A temporary right retained by a seller or others to remain 
for the rest of their life on the land even though fee has 
been conveyed to others. 

Memorandum of 
Agreement 

A contract with BPA to perform mitigation actions. 

Mineral Rights Interests in oil, gas, gravels, and hard rock minerals 
which are often severed from the surface estate and held 
by a third party. 

Mitigation Credit Credit BPA takes against its legal obligations under 
various Federal laws such as the Endangered Species Act 
or the Northwest Power Act. 

Permanent Habitat 
Protection 

Ensuring a real property interest is protected primarily 
for fish and wildlife for 99 years or longer. 
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Pre-Acquisition Steps The steps BPA and a project sponsor must complete to 
acquire a property. 

Preliminary Title 
Report 

An offer of insurance from a title company which 
includes the legal description and all recorded 
encumbrances. 

Project Sponsor The entity proposing and performing the duties of 
securing a real property interest for the Fish and Wildlife 
Program. 

Public Access Use of a program mitigation property by the general 
public. 

Public Notice Notice to the general public of a pending acquisition. 
Real Property Interests Means a right in real property held by a certain person or 

entity. 
Review Appraisal The review BPA’s appraisers conduct of appraisals 

performed outside the agency. 
Uniform Act The Federal act governing certain responsibilities and 

policies of Federal agencies using Federal funds to 
acquire property from private owners. 

Water Rights The rights to use water for purposes authorized by law. 
Water Rights Survey 
Form 

BPA’s form for project sponsors to complete to inform 
decisions related to water on a property during the 
acquisition process. 

Wildlife Crediting 
Policy 

BPA’s 1:1 credit requirement applied program-wide for 
wildlife projects not covered by a settlement agreement. 

Work Orders  
Working Landscape A mitigation property managed to permit ongoing 

commercial use, such as grazing or logging, while 
improving and maintaining the conservation values. 

Yellow Book Federal appraisal standards. 
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Appendix III 
 

Steps to Complete Environmental Requirements and Public Notice 
Fish and Wildlife Land Acquisitions  

 
 
 

1. Gathering background information on the property 

a. The KEW COTR or the project proponent will notify the KEC environmental compliance 
lead (ECL), public affairs and lands about an upcoming land acquisition at the initial intake 
call if possible, but no later than when the purchase and sale agreement is signed, the 
appraisal is complete, or at least two months prior to closing. (See attachment A in 
Appendix for example)   

b. When Public Affairs is notified about the potential land acquisition, he will inform Tribal 
Affairs of the project.  Tribal Affairs will learn about the general description of the proposal, 
understanding that more accurate information will be made available to them in the form of 
the map and land owner notification letter when they are complete.  

c. As soon as feasible, the EC Lead should get the following information from the project 
manager or project proponent: 

o Desired closing date 
o Property location information, including: 

 a USGS 7.5 minute topographical map with the property boundaries clearly 
indicated,  

 the Township, Range and Section(s),  
 county and state,   
 name of the USGS Quad map, and 
 an aerial photograph or image with property boundaries clearly indicated.   

o Property description including size, habitat types, species present (including threatened, 
endangered, or other sensitive species and critical habitat), nearby rivers or streams, 
structures on-site, prior land use, nearest city or landmark, and any other notable features. 

o Determine whether there is an existing land management plan this property will be added 
to or a new land management plan will be developed. 

o Interim management activities that may occur before a new land management plan is 
finalized. 

d. The EC Lead should coordinate with the COTR and Lands for any visits to the property. 
e. The ECL will send GIS staff a GIS Service Request Form to create a Public Notification map 

for the public letter and factsheet (see step 4).  If possible, obtain a shape file of the property 
boundary from the project proponent and provide that file to GIS staff.  See example of a 
map in Attachment E.   

f. The ECL is responsible for obtaining and verifying a list of landowners and addresses 
within a ¼ mile radius of the proposed acquisition.  Use the same form in 1(e) to request a 
list of landowner names and addresses within ¼ mile radius of the land acquisition.  If the 
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parcel information is not in eGIS, GIS staff will contact Real Property Services notify to 
inform them that they will need to obtain the names and addresses “the traditional way.”   
 

2. Cultural Resource Compliance  

a. The ECL will forward the above information, along with a Cultural Resource Request Form 
to the archaeologist assigned to fish and wildlife projects.  The KEC archaeologist will 
conduct a background literature search for the property.  Based on the results of the 
literature search and analysis of the maps, BPA’s archaeologist will make a 
recommendation on whether a survey is required. An intensive survey will generally not be 
required if BPA’s archaeologist determines that the land acquisition and any identified 
management actions have no potential to cause effects to historic/cultural resources, 
assuming such historic properties were present.  However, in some cases a reconnaissance-
level survey may be required.  The ECL, archaeologist, and COTR coordinate to determine 
whether surveys will be conducted. 

b. If a survey is required, the ECL will coordinate with the COTR and BPA archaeologist to 
determine if a cultural resource survey will be completed by BPA or contracted out. The 
ECL will prepare an initial consultation letter with the APE map to be sent to the SHPO and 
applicable Tribes and/or the THPO. The SHPO, THPO and/or the Tribes have 30 days to 
respond. Once the survey and survey report are completed, the ECL will send the report 
and final determination letter to the SHPO and applicable Tribes and/or the THPO. The 
SHPO, THPO and/or the Tribes have 30 days to respond. SHPO concurrence should be 
received prior to purchase. 

c. If a survey is not required, no further action is required and compliance with the NHPA is 
complete. 
 

3. Write a Categorical Exclusion (CX) for purchase of the property 

The ECL will write the CX, including the CX checklist (CX Checklist – this is a template that 
should be saved as a separate filename after opening).  If the acquisition is for fee title, the 
ECL will consult with the KEW COTR to identify any anticipated ground-disturbing 
activities that may occur on the property before the development and approval of a 
management plan, and include these activities in the CX.   Save the CX and CX checklist 
together as one file and email sharepoint path line to the KEC secretaries for review.  They 
will submit it to the NEPA compliance Officer (NCO) for review and signature.  (If a CX is 
not sufficient for the particular acquisition, consult with the NCO.) 
   
After the NCO and ECL sign the CX, it will be distributed, uploaded into Sharepoint, and 
an email with the link to the CX will be emailed to KEC for posting on the NEPA 
documents website.   The CX must be signed prior to finalizing the fact sheet, public notice 
ad, and public letter, including posting it to the web site.  Use either A7 or B1.25 depending 
on the circumstances.  Refer to guidance at NEPA Guidance for Funding Fish and Wildlife 
Land Purchases.  See example CX at Big Island Acquisition CX. 
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4. Public Notification Process 

a. The ECL will draft the public letter based on information provided by the project proponent 
about 5-8 weeks before closing. Reference the CX and web site in the public letter. (See 
Attachment B below for a sample Public Letter.) 

b. The ECL will email the draft public letter to the project team (KEW COTR, project sponsor, 
PA lead, General Counsel, and Lands lead for review. Edits should be returned within one 
week. 

c. The ECL will coordinate creation of the mailing list with KEW, KEC, and PA.  Each mailing 
should at a minimum go to landowners within ¼ mile of the property, county 
commissioners, and affected tribes (if not the sponsor), in addition to any other interested 
parties identified by the project team.  PA should provide names obtained from 
Constituent, Tribal, Power, and Transmission Account Executives.  If there is a short 
turnaround time needed, KEC Administrative staff can help look up names and addresses 
of adjacent landowners in eGIS Tracts layer.  

d. The ECL will send an edited public letter and map to the Public Affairs lead who will 
review and edit the letter, draft the public notice, coordinate its publication notice and 
consider whether this acquisition warrants the development of a fact sheet. The Public 
Affairs lead will return the revised draft public letter to the ECL for final sign-off on the text 
from KEC Fish and Wildlife Core Team Lead four weeks prior to closing.  (See example at 
Attachment D of a Fact Sheet).  

e. The ECL will revise the public letter based on edits provided by the project team. 
f. The Public Affairs lead will coordinate development of the letter, map, and if needed a fact 

sheet and their posting on the website in three different locations: 
1) www.efw.bpa.gov,  

2) http://efw.bpa.gov/IntegratedFWP/, and  

3) http://www.efw.bpa.gov/IntegratedFWP/land.aspx,   
The Public Affairs lead will send a PDF of the final fact sheet to the ECL. The ECL will work with 
KEC Administrative staff to fill out a print shop requisition for the printing of the correct number 
of copies of the combined fact sheet/map for inclusion with the public letter (number tied to mail 
list).  

g. Public Affairs will coordinate ad design and placement of ads. John Tyler will work with 
Oregon Newspaper Association to place ads in local newspapers at least 15 days before the 
proposed closing.  Public Affairs will email ad placement plan to ECL, COTR, and lands.  
(See Attachment C below for sample Notice Ad.) 

h. The ECL will mail the public letters (including the map and fact sheet, if applicable) to all 
mail list contacts gathered in steps 1f and 4c above.  Public letters should be mailed 3 weeks 
prior to closing and at least 3 days before the public notice is published in the paper (this 
date should be provided by Public Affairs). 

i. The ECL will coordinate posting the CX on the NEPA document website.  Send an email to 
EKC with links to the document to be posted.     

j. Public Affairs will draft and mail an internal public affairs e-mail notification announcing 
the transaction.  
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k. Prior to the closing date, the ECL will contact the COTR, project proponent and Public 
Affairs to determine if any issues or concerns regarding the land acquisition were raised.  
The ECL will share this information with all potentially interested BPA staff.  If issues that 
could affect the closing have been raised, discuss how they will be addressed. ECL will 
document consideration of these issues in Pisces under the EC tab in the Public Involvement 
box. 

l. Lands lead will notify the ECL, COTR, and Public Affairs when the transaction closes. 
m. Public Affairs will prepare a short write-up on the transaction for the BPA Journal.  Public 

Affairs will work with media and project team to determine if the transaction should be 
publicized further.  
 

5. Final Steps 

a. The ECL will complete the Pisces tab for cultural resources and public involvement. 
b. The ECL will save administrative record documents into appropriate Sharepoint site.  The 

public letter stored in sharepoint should have the mail list included with the letter. 
________________________________________________________________________ 

 
  

BPA1500301F_0115



Warning: This document has not been finalized or approved by Bonneville management.   BETA Version 
10/04/2013 

62

Appendix III: Attachment A - Sample Notification Email from COTR 
 
To:  Realty, Survey, ECL, John Tyler, Chris Read 
From: COTR Name 
 
The purchase and sale agreement has been signed for a (type of acquisition) in (County, 
State).  

o The BPA project number is xxxx-xx-xxx;  
o the work order to purchase the property is Expense WO xxxxxxxx or Capital WO 

xxxxxxxxx;  
o the official name of the acquisition is ( ___________);    
o the parcel is xxx acres; and  
o the nearest town is (____________).  

 
The acquisition would provide BPA with mitigation for (wildlife, resident fish or 
anadromous fish) habitat losses due to the construction and inundation (or operation) of the 
(FCRPS/Willamette).  
  
We are now beginning the public notification process on this proposal.  The purchase is 
expected to close in 60 – 90 days (or target date, if known).  
  
CAEs: Please provide a list of county commissioners for (___________) and any other area 
officials who should receive official notice of our intent to purchase this property. Please 
reply within one week.  
  
If you have any questions about this proposal, please contact (COTR name) 
 
 
________________________________________________________________________ 
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Appendix III: Attachment C – Sample Notice Ad 
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Attachment V 
 

Definitions, References and Requirements  
For All Appraisals Submitted For Funding to the  

Bonneville Power Administration (BPA) Fish and Wildlife Program  
 

April 1, 2010  
 

I. COMPLIANCE DATE FOR THE ENCLOSED REQUIREMENTS AND GUIDELINES:  
 
The requirements and guidelines set forth in this transmittal take effect on April 1, 2010. 
Appraisal reports under contract before April 1, 2010 will be accepted for review by the BPA 
under the contract terms agreed to with the appraiser.  
 
II. COMPLIANCE WITH FEDERAL REQUIREMENTS AND GUIDELINES:  
All definitions and requirements to be included in the appraisal must be consistent with the 
following publications:  
 

1) Uniform Appraisal Standards for Federal Land Acquisitions [(UASFLA)  
“Yellow Book”] (http://www.justice.gov/enrd/land-ack/TOC.html). 
  
2) Uniform Relocation Assistance and Real Property Acquisition Regulations 
 for Federal and Federally Assisted Programs (49 CFR Part 24), revised in  
January 4, 2005 (Public Law 91-646)  
(http://www.fhwa.dot.gov/realestate/ua/index.htm).  
 
3) The Uniform Standards of Professional Appraisal Practice (USPAP)  
(Website Location to USPAP).  
 

III. SPECIFIC MINIMUM APPRAISAL REPORT COMPLIANCE ITEMS REQUIRED IN 
ALL REPORTS PREPARED FOR BPA USE:  
 

1. Proper documentation of the landowner contact and an invitation to the landowner to 
accompany the appraiser on the property inspection must be included in each appraisal report. 
Verification of the contact information can be included as a separate section/heading in the 
body of the report or in the appraiser’s Certification. Public Law 91-646 [49 CFR Part 24.102(f) 
Basic Acquisition Policies] and UASFLA “The Yellow Book”, Section D-14 Pages 100-101.  
 

2. Definition of “Market Value”: UASFLA “The Yellow Book”, Section A-9 Page 13.  
 

3. Highest and Best Use must be based on an economic use: UASFLA “The Yellow Book”, Section 
A-14 Page 18.  
 

4. The appraisal valuation conclusion must be based on an economic use and not a Public or Special 
Interest Use Value premise.  
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5. A ten-year sales history of the subject property(is) together with the last sale of the property 
irrespective of the date and any listings or prior offers within said time period are required: 
UASFLA “The Yellow Book,” Section A-13e Page 15.  
 

6. Note: “Comparison of USPAP and the Uniform Appraisal Standards for Federal Land 
Acquisitions:” UASFLA “The Yellow Book,” Section D-1 Pages 77-79.  
 

7. Reference linking the “Estimate of Value to a Specific Exposure Time” shall not be included in 
the appraisal report: UASFLA “The Yellow Book,” Section A-9 Page 13, Section D-1(b) Page 78.  
 

8. Scope of Work: The applicability of all standard approaches to value shall be discussed and the 
exclusion of any approach to value shall be explained: UASFLA “The Yellow Book,” Section A-8 
Page 12.  
 

9. All comparable sale data shall comply with the UASFLA “The Yellow Book” requirements cited 
under B-4 pages 37-40 and Section A-17 pages 20 to 22.  
 

10. Comparable sales (to and/or for other government agencies) requiring Extraordinary 
Verification and Treatment must be addressed in an appropriate manner: UASFLA “The Yellow 
Book,” Section D-9 Page 84.  
 

11. The Date of Value shall be the Date of Physical Inspection of the subject property by the 
appraiser.  
 

12. Submit appraisal report (s) to The BPA for review and approval through The BPA Project 
Manager.  
 

13. The larger parcel shall be identified and the impact of the acquisition on the larger parcel needs 
to be analyzed: UASFLA “The Yellow Book,” Section B-11, Pages 47 through 41 and Section B-
13 Pages 53 through 55.  
 

14. Color photographs of the subject and all comparable properties, together with a location map 
clearly exhibiting all sales in relation to the subject, must be included in all copies of the 
appraisal report. The photo caption should identify the subject of the photo, name of person 
taking the photo and date taken: UASFLA “The Yellow Book,” Section A-17 Pages 21-22. The 
location map must have appropriate distinguishing landmarks to assist the appraiser during a 
field inspection.  
 

15. A GPS coordinate or Quarter Section, Township, Range, legal description is required for the 
subject property(s) as well as for all comparable sales used in the report. The BPA will be using 
these coordinates and/or legal descriptions in completing a field review of the report.  
 

16. Discussion relative to the comparable properties used in the appraisal report shall include 
individual narrative comments and adjustment conclusions as to the value each comparable 
property indicates for the subject, together with an overall summary conclusion. If an 
adjustment grid tabulation is used, it shall be clearly presented containing all adjustments and 
supported through market sources: UASFLA “The Yellow Book,” Section A-17 Pages 21-22.  
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17. The Appraisal Certification shall include a statement indicating the contract appraiser has 
personally inspected the appraised property and all comparable sale properties used in arriving 
at the estimate of value.  
 

18. The Appraisal Certification shall include the appraiser’s opinion of the market value of the 
property appraised and the date of valuation. The appraisal will be rejected if these items are 
not present: UASFLA “The Yellow Book,” Section A-4 Pages 9-10.  
 

19. The enclosed checklist must be filled out and located in the addenda of the appraisal report. 
Failure to include this completed checklist will cause immediate rejection of this report.  
 
IV. DOCUMENTATION  
 
The appraiser(s) will provide an appraisal report both in hard copy and PDF electronic format 
to comply with the rules and regulations described by reference in this transmittal. BPA needs 
to be listed as either the client or an intended user of the report. It is further recommended that 
the phrase “For the United States Government Agencies and Bureaus (attention: The Bonneville 
Power Administration) use.” The appraisal employment contract including the appraisal 
instructions and fee for appraisal services must be included in the addenda of the appraisal 
report. The BPA Appraisal Department will accept appraisals with dates of value within six 
months of the time of receipt in the department. Reports with dates of value exceeding six 
months may or may not be accepted without an update.  
 
V. APPRAISER REQUIREMENTS  
 
The principle appraiser must be a Certified General Appraiser in the State where the subject 
property is located or hold a Certified General Appraiser license in another state that will be 
granted reciprocity by the state licensing agency governing the location of the subject property 
(s). 
  
As of October 1, 2010: All appraisers providing easement related appraisals for The BPA Fish 
and Wildlife program will be required to show proof of attendance and passing either the 
Appraisal Institute’s or American Society of Farm Managers and Rural Appraiser’s Valuation of 
Conservation Easement Certificate Program course. In addition, All appraisers are required to 
have taken a UASFLA “The Yellow Book” course/seminar sponsored by an Appraisal Sponsor 
of the Appraisal Foundation and passed the appropriate examinations. Reports received after 
this date will be rejected if evidence of the Valuation of Conservation Easement Certification 
and the UASFLA “Yellow Book” course of study are not present by reference or exhibit in the 
report. 
  
VI. VALUATION METHODS TO BE USED  
 
Valuation Methods to be used are to be determined by the appraiser(s) and must be consistent 
with the prior referenced Federal Requirements in Section I.  If conflicts arise between the 
requirements of UASFLA “The Yellow Book,” Public Law 91-646 (49 CFR Part 24), revised in 
January 4, 2005 and USPAP, the BPA Appraisal Staff assigned to the project will instruct the 
appraiser(s) regarding which requirements are to be followed.  The BPA Appraisal Staff are 
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available to respond to questions by the appraiser(s) regarding appraisal methodology and 
procedures. 
 
 
 
 

APPRAISAL REQUIREMENT CHECKLIST 
 

BPA REQ. # 

APPRAISAL 
REPORT 

PAGE(S) # 
MINIMUM / SPECIFIC APPRAISAL 

REQUIREMENTS 
III-01  ____________  Documentation of the landowner 

contact  
III-02  ____________  Market Value Definition  
III-03  ____________  Highest and Best Use  
III-05  ____________  Subject Sales History  
III-07  ____________  Exposure Time is not to be included in 

the report  
III-08  ____________  Scope of Work  
III-10  ____________  Use of Extraordinary Verification of 

Sales  
III-13  ____________  Larger Parcel Identification  
III-14/15  ____________  Subject Photos  
III-14/15  ____________  Comparable Photos  
III-14  ____________  Sale Map  
III-16  ____________  Sales Data Compliance with UASFLA  
III-16  ____________  Sales Analysis  
III-16  ____________  Adjustment Grid  
III-16  ____________  Adjustment Analysis  
III-11  ____________  Date of Value  
III-17  ____________  Appraisal Certification with UASFLA 

Requirements  
III-15  ____________  BPA GPS Requirements  
V  ____________  Valuation Conservation Easement 

Certificate  
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Appendix VI 
 

Template Conservation Easement (Washington) Where the Sponsor 
Acquires in Fee and BPA Receives an Easement 

 
[State law governs most aspects of real property transactions, so easement 

language will vary somewhat depending on the state in which the property 
is located.] 

 
 

AFTER RECORDING, RETURN TO: 
Bonneville Power Administration 
Real Property Services, TERR 
Re: [Insert BPA Tract No.] 
P.O. Box 3621 
Portland, OR  97208-3621 
 
 

 
 
 

DEED OF CONSERVATION EASEMENT 
 
THIS DEED OF CONSERVATION EASEMENT is executed by [Insert name of sponsor, 
description of sponsor, and address of sponsor](“Grantor”), in favor of the United States of 
America (“United States”  or “Grantee”) The acquiring Federal agency is the Department 
of Energy, Bonneville Power Administration (“BPA” ), headquartered in Portland, Oregon, 
at P.O. Box 3621, Portland, OR 97208-3621.  The Grantor and Grantee together are referred 
to as the “Parties.”  
 
WHEREAS,  BPA is a power-marketing agency having legal obligations under the Pacific 
Northwest Electric Power Planning and Conservation Act, 16 U.S.C. §§ 839-839h 
(“Northwest Power Act”) to protect, mitigate, and enhance fish and wildlife, including 
related spawning grounds and habitat, affected by the development and operation of 
Federal hydroelectric projects of the Columbia River and its tributaries, in a manner 
consistent with the purposes of the Northwest Power Act, the Fish and Wildlife Program 
adopted by the Pacific Northwest Electric Power and Conservation Planning Council under 
subsection 4(h) of the Northwest Power Act (16 U.S.C. § 839b(h)), and other environmental 
laws, including the Endangered Species Act, 16 U.S.C. §§ 1531-1544 (“ESA”); BPA has the 
authority pursuant to the Northwest Power Act, 16 U.S.C. §§ 839b(h) and 839f(a), the 
Federal Columbia River Transmission System Act, 16 U.S.C. § 838i(b), or the Bonneville 
Project Act, 16 U.S.C. §§ 832a(c) through (f), to acquire real estate or to assist in the 
acquisition and transfer of real property interests; and 
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WHEREAS, BPA in accordance with the mutual commitments of the [Insert here the name 
of the relevant MOA] entered into in XX, 20XX (“XX MOA”), a copy of which is available 
from the BPA Manager, Real Property Services, P.O. Box 3621, Portland, OR 97208-3621, 
provided funding to the Grantor to acquire fee title ownership of certain real property, the 
[Insert the name of the property as used in the process (not including the landowner’s name, 
e.g., “West Creek Ranch Property”] (“Protected Property”) in [Insert the name of the county 
and State where the property is located], , having important features that help BPA meet its 
statutory obligations to the public under the Northwest Power Act and other environmental 
laws; 
 
THEREFORE the Parties agree as follows:  
 
A. Conveyance and Consideration.  The Grantor, for and in consideration of the funding in 
the amount of ([Insert the dollar amount provided by BPA for the purchase of the property]) in U.S. 
dollars which BPA provided to acquire fee title ownership of the Protected Property, hereby 
voluntarily conveys and warrants to the United States of America and its assigns a perpetual 
easement with access for conservation purposes (“Conservation Easement”) in, over, under, 
upon and across the Protected Property, legally described in Exhibit A (legal description)[Note: 
the legal description must include a description of any water rights accompanying the property in 
the transaction], attached and incorporated by reference, and shown in Exhibit B (map/aerial 
photo) attached and incorporated by reference, created and implemented under applicable 
state and federal law, and creating an interest in property intended to be a conservation 
easement under [Site the appropriate state statute]RCW 64.04.130.  The Parties intend this 
Conservation Easement to be a perpetual and irrevocable easement in gross, and further intend 
that its terms and conditions, set forth below, create equitable servitudes and covenants 
running with the land, binding the Grantor and the Grantor’s successors and assigns for the 
benefit of the United States. For the same consideration cited above, Grantor grants and 
conveys to the United States of America and its assigns, rights of enforcement, entry, 
inspection and rights relating to transmission facilities.   
 
B.  Purpose.  The purpose (“Purpose”) of this Conservation Easement is to protect and 
conserve, and as appropriate, to allow for the restoration or enhancement of the 
Conservation Values (Section C, below) of the Protected Property.  As such, the Purpose of 
this Conservation Easement includes the prevention of any use of the Protected Property 
that will materially harm or materially interfere with any of the Conservation Values of the 
Protected Property. The Grantor intends that this Conservation Easement will confine the 
use of the Protected Property to activities that comply with the Conservation Easement, 
including the approved Management Plan (Section G, below).  BPA shall have the right, but 
not the obligation, to enforce any and all terms of this Conservation Easement.  Any use of 
or activities on the Protected Property by the Grantor shall be consistent with the Purpose of 
this Conservation Easement.  In the event that there is a conflict between the Grantor’s uses 
or activities and the Purpose of Conservation Easement, the Purpose of the Conservation 
Easement shall be construed broadly and shall prevail over any conflicting uses or activities 
of the Grantor. 
 
C. Conservation Values.  The Protected Property, in its present state, comprises 
approximately [insert number of acres] including [insert summary of important habitat or 
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other features, e.g., “riparian forest, floodplain, and side channel habitat important to ESA-
listed fish species”].  The Parties agree that the Conservation Values of the Protected 
Property meet the broad definition of open space values provided by RCW § 84.34.020.  The 
Parties also agree that the Protected Property includes other important species, habitat, and 
other important ecosystem attributes.  The Conservation Values of the Protected Property 
that currently exist specifically include [IDENTIFY CVs], recognizing that such 
Conservation Values may periodically fluctuate or trend toward long-term change, due to 
natural events such as wildfire, floods, interdecadal climate events, and long-term climate 
change, as well as human-initiated enhancement or restoration actions:   

1. [Insert important species on or targeted for the property—specifically identify the 
ESU for any BiOp or Accord-funded projects] 

2. [Insert important habitat types—including water/water rights and land habitats; if 
restoration or enhancement work is expected, briefly mention the opportunity this 
property provides to do that work] 

3. [Insert as applicable other features that made the property important to acquire for 
BPA’s Fish/Wildlife program purposes, e.g., if it’s adjacent to other protected 
habitats, association with other planned restoration work, etc.] 

D. Water Rights.  [Include if water/water rights accompany the purchase: Water is a 
critical feature of the Protected Property.]  To the extent the Grantor has or acquires water 
rights appurtenant to the Protected Property, the Grantor has a duty to change the use of 
appurtenant water rights to instream flow purposes in a timely manner in accordance with 
applicable law.  Should that change not be appropriate or feasible, the Grantor shall use the 
amount of water to which it is legally entitled in the place and manner to which it is legally 
entitled, for a beneficial purpose without waste, for the Purpose of this Conservation 
Easement.  The Grantor shall not abandon any of the water rights appurtenant to the 
Protected Property by virtue of non-use.  The Grantor shall not transfer, change the point of 
diversion, change the purpose of use, or otherwise significantly change any Protected 
Property water right without receiving prior written approval from BPA.  BPA has the right 
to exercise the water rights in the event of threat of abandonment.   
 
E. Baseline Documentation.  The Grantor and BPA agree that the characteristics and 
conditions of the Protected Property at the time of this grant are documented in a Baseline 
Documentation Report, signed and acknowledged by the Parties; the acknowledgment is 
Exhibit C, attached and incorporated by reference.   
 
F.          Reserved Uses.  The Grantor reserves, for itself and its successors and assigns, the 
right to use the Protected Property in any and all ways which are consistent with the 
Purpose of this Conservation Easement and which are not otherwise prohibited by this 
Conservation Easement, including but not limited to:  the right to record title, the right to 
convey, transfer, and otherwise alienate title to these reserved rights in accordance with 
Section K and Section Q; the right of quiet enjoyment of the rights reserved in Protected 
Property; and the right to prevent trespass and control access.  
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G. Management Plan.  The Grantor shall develop a Management Plan for the Protected 
Property in accordance with the [NAME] MOA, to describe the uses and activities that the 
Grantor expects to undertake or allow to be undertaken on the Protected Property, 
including any restoration, enhancement, operation and maintenance, or any other activities 
or uses.  The Grantor shall include in the Management Plan any limitations or prescriptions 
for these uses and activities necessary to ensure the Purpose of this Conservation Easement.  
The Grantor shall also identify in the Management Plan the allowable use and access by the 
public of the Protected Property if public access is appropriate.  The Grantor shall develop 
the Management Plan in consultation with BPA, and relevant interested local, state, tribal, 
and federal resource agencies, and the Grantor shall provide an opportunity for public 
input on the Management Plan.  BPA shall review that Plan and any proposed amendments 
for conformance with the [NAME] MOA, this Conservation Easement, and applicable laws.  
BPA must approve the Plan or any amendments, prior to its implementation in accordance 
with the [NAME] MOA.  Prior to review of the Management Plan by BPA, the Grantor shall 
not undertake any ground-disturbing activities on the Protected Property without prior 
notice to and written approval by BPA.  The Grantor shall make the final approved 
Management Plan, and any approved amendments, available to the public. 
 
H. Public Access.  The Grantor shall provide reasonable public access to the Protected 
Property (for example, for undeveloped recreational uses, such as hiking, tent camping, bird 
watching and fishing) unless the Grantor and BPA determine such access may materially 
impair one or more of the Conservation Values of the Protected Property.  The Grantor will 
address public access in the Management Plan. 
 
I. Annual Report.  The Grantor shall annually submit a report to BPA that describes, at 
a minimum any:  changes in real property interests (including water rights) in the Protected 
Property; uses or activities undertaken, in progress, or planned; violations or threatened 
violations of the Conservation Easement; and enforcement action taken.  The Grantor shall 
provide the initial annual report in the fifteenth month after the closing date of the 
acquisition of the Protected Property, and then annually on that initial report date 
anniversary thereafter, unless otherwise agreed by BPA. 
 
J. Rights Conveyed to Grantee 
 

1. General Rights.  The Grantor has conveyed this Conservation Easement to the 
United States.  BPA is the acquiring Federal agency having jurisdiction and control over 
this Conservation Easement.  Subject to valid existing rights of record and those rights 
specifically reserved to the Grantor, all development rights associated with the Protected 
Property are vested in Grantee.  In addition to any other rights granted to the Grantee 
pursuant to this Conservation Easement, Grantee has the right to: 

 
a) Access and inspect the Protected Property at all reasonable times upon reasonable 

notice (which may be by phone or electronic mail) to assure compliance with this 
Conservation Easement;  

b) To access the Protected Property upon reasonable notice (which may be by phone or 
electronic mail) to survey the fish and wildlife habitat and evaluate the status of the 
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Conservation Values;  
c) Prevent any activity on the Protected Property inconsistent with this Conservation 

Easement, and to require the restoration of areas or features of the Protected Property 
that are damaged by any inconsistent activity; and  

d) Should the Grantor fail to do so, to retain and maintain the right to use any and all of 
the water rights associated with the Protected Property, and to protect those rights 
from threat of abandonment or forfeiture under relevant law; Grantee may, after 
providing 90 days advance written notice to the Grantor enter upon the Protected 
Property and take actions reasonably necessary to maintain the validity of the water 
rights. 

 
2.  Transmission Facilities.  The Grantor conveys the following rights to the United 
States:  to construct, locate, operate, maintain, repair, reconstruct, upgrade, keep clear, 
access and patrol future transmission facilities including ancillary transmission 
communications facilities within the Conservation Easement at no additional cost for 
securing the transmission easement for these purposes.  Should such a perpetual 
transmission easement be needed, the Parties shall negotiate the final terms and 
conditions of the transmission easement in a form substantially similar to Exhibit D, 
Form Transmission Easement.  Such transmission easement shall not be presumptively 
precluded by the terms of this Conservation Easement.  The Parties shall seek to 
negotiate terms and conditions of the transmission easement that reflect the Purpose of 
this Conservation Easement, and may include mitigation measures in accordance with 
the [NAME] MOA or as otherwise identified as part of an environmental analysis for the 
transmission easement under the National Environmental Policy Act, ESA, or any other 
applicable laws.  Transmission easements shall be for the sole purpose of transmission of 
electrical power and ancillary communications.  

 
[If BPA already has a transmission easement on the property, consult with the Office of 
General Counsel about additional language to include] 

 
K. Prohibited Uses.  The Grantor shall manage the Protected Property to protect its fish 
and wildlife habitat on behalf of BPA, preventing any and all uses of the Protected Property 
that are inconsistent with the Purpose of this Conservation Easement.  The Grantor may 
also manage the Protected Property to restore or enhance fish and wildlife habitat, provided 
the restoration or enhancement activities are approved by BPA, either in an approved 
Management Plan or by prior written approval.  Prohibited uses of the Protected Property 
include those specifically listed below.  The Parties intend that any activity that may 
materially harm or materially interfere with one or more of the Conservation Values is 
prohibited, and therefore the list identified below is not exhaustive.   
 

1. Residential, Commercial or Industrial Uses.  Any residential, commercial, or industrial 
uses that interfere with the Protected Property is prohibited, including timber 
harvesting, grazing of livestock, and agricultural production.   
 

2. Construction of Buildings, Facilities, Fences or Other Structures.  Construction of new 
buildings, facilities, fences or other structures is prohibited.  Repair, maintenance, or 
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replacement of existing buildings, facilities, fences or other structures identified in 
the Baseline Documentation Report are permitted at the same location and within the 
existing footprint of such structures.  
 

3. Utilities.  Except as provided for in Section K.2, the installation or relocation of new 
public or private utilities, including electric, telephone, or other communications 
services is prohibited.  Existing utilities on, over, or under the Protected Property 
may be maintained, repaired, removed or replaced at their current location as that 
location is documented in the Baseline Documentation Report.  

 
4. Signs.  Except for no trespassing signs, for sale signs, signs identifying the owner of 

the Protected Property, and signs that may be erected by the Grantee identifying the 
Purpose of the Protected Property, all other signs, advertisements, and billboards of 
any nature are prohibited.  The permitted signs may not exceed 15 square feet in size.   
 

5. Waste.  Dumping, collecting, recycling, accumulating, or storing of trash, refuse, 
waste, sewage, bio-solids, or other debris is prohibited. 
 

6. Mining.  Subject to valid existing rights, if any, held by third parties at the granting of 
this Conservation Easement, the exploration, development, mining or extraction of 
soil, sand, loam, gravel, mineral, oil, gas, or other substance from the surface or 
subsurface of the Protected Property is prohibited.  Grantor shall notify the Grantee 
of any planned exploration, development, mining or extraction of any substances by 
third parties with valid existing rights as soon as possible, and at least 60 days before 
commencement of the action. 
 

7. Topography.  Altering the existing topography of the Protected Property by digging, 
plowing, disking, or otherwise disturbing the surface or subsurface is prohibited.  
 

8. Watercourses/Wetlands.  Draining, dredging, channeling, filling, leveling, pumping, 
diking, impounding or any other alteration of any watercourses, ponds, seeps, bogs, 
springs, wetlands, or any seasonally wet area is prohibited, as is altering or 
tampering with existing water control structures or devices.  
 

9. Vegetation.  The cutting, trimming, shaping, killing, or removal of any vegetation 
from the Protected Property, except for noxious weeds, is prohibited.  
 

10. Exotic Species.  The introduction, cultivation, or use of exotic plant or animal species 
on the Protected Property is prohibited.  Exotic plants include non-native invasive 
plant species.  

 
11. Roads and Impervious Surfaces.  Existing roads identified in the Baseline 

Documentation Report may be maintained and repaired in their current condition 
and within their existing footprint as identified in the Report.  Maintenance and 
repair of existing roads shall not be construed to permit the paving of any existing 
road not already paved or otherwise covered in an impervious material as of the date 
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of this Conservation Easement.  
 

12. Vehicle Use.  The use of motorized vehicles is prohibited, except as necessary to carry 
out activities approved by the Grantee, or for limited, de-minimus, non-commercial 
recreational uses such bird watching if those activities are approved uses in the 
Management Plan.  
 

13. Subdivision.  The legal or “de facto” division, subdivision or partitioning of the 
Protected Property.  
 

14. Grant of Rights.  The granting of any property interest or rights in the Protected 
Property, including easements, permits, licenses, liens and leases, without the prior 
written consent of the Grantee is prohibited.  

 
L. Permitted Uses.  Uses or activities otherwise prohibited under Section K above may 
be allowed but only if:  (1) the use or activity does not materially harm or materially 
interfere with the Purpose of the Easement; and (2) the use or activity and any necessary 
limits or prescriptions are approved by BPA in advance, either in an approved Management 
Plan, or by written approval or written consent of BPA.   
 
M.  Enforcement  
 

1.  Notice of Violation, Corrective Action.  If Grantee determines that the 
Grantor or its representatives, contractors, successors, or assigns violates or threatens 
to violate this Conservation Easement, and if such determination or dispute is not 
resolved by negotiation as set forth in Section N, Grantee will give written notice to the 
Grantor and demand corrective action sufficient to cure the violation and, where the 
violation involves injury to the Protected Property resulting from any use or activity 
inconsistent with the Purpose, sufficient to restore the portion of the Protected 
Property so injured to its prior condition in accordance with a plan approved by 
Grantee. 
 
2.  Grantor’s to Respond.  The Grantee may bring an action as provided in 
Section N.3 if the Grantor fails to cure the violation within thirty (30) calendar days 
after receipt of a notice of violation, or under circumstances where the violation cannot 
reasonably be cured within such thirty (30) day period, fails to begin curing the 
violation within the thirty (30) day period and fails to continue diligently to cure such 
violation until finally cured. 

 
3.  Grantee’s Action.  Grantee may pursue an action in a court having jurisdiction to 
enforce the terms of this Conservation Easement: (1) to enjoin the violation, ex parte as 
necessary, by temporary or permanent injunction; (2) to require the restoration of the 
Protected Property to the condition that existed prior to any such injury; and (3) to 
recover any damages to which it may be entitled for violation of the terms of this 
Conservation Easement.  The remedies described in this paragraph shall be cumulative 
and shall be in addition to all remedies now or hereafter existing. 
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4.  Grantor’s Action.  In the event that the Grantor seeks a determination as to the legal 
meaning or effect of this Conservation Easement, or as to any alleged violation hereof by 
Grantee, and if such determination or dispute is not resolved by negotiation set forth in 
Section N below, then the Grantor shall be entitled to bring judicial action in a court of 
competent jurisdiction.  
 
5. Emergency Enforcement.  Notwithstanding the provisions of Sections N.1 and N.2, if 
Grantee determines on the basis of substantial evidence that circumstances require 
immediate action to prevent or mitigate significant damage to one or more of the 
Conservation Values, Grantee may undertake reasonable actions to remove, eliminate or 
mitigate damages to the Protected Property.  Grantee shall provide prior notice to the 
Grantor of such actions to the extent reasonably practicable and may seek Grantor 
participation in such actions, but may proceed with such actions without permission 
from the Grantor or without waiting for the Grantor to take any action.    

 
N. Dispute Resolution.  The Parties shall attempt in good faith to resolve any dispute 
arising out of or relating to this Conservation Easement by negotiation between executives 
or officials who have authority to settle the controversy.  
 
O. Acts of God/Force Majeure.  Nothing contained in this Conservation Easement 
entitles the Grantee to bring any action against the Grantor for any injury to or change in the 
Protected Property resulting from causes beyond the Grantor’s control, including, without 
limitation, naturally caused fire, flood, storm, and earth movement, or from any prudent 
action taken by the Grantor under emergency conditions to prevent, abate, or mitigate 
significant injury to the Protected Property resulting from such causes.  Such excuse from 
performance will be allowed only if such catastrophic event or other event beyond the 
Grantor’s control has caused a substantial degradation of the Conservation Values.  The 
Parties shall make all reasonable efforts to resume performance promptly once the force 
majeure is eliminated. 
 
P. Waiver.  The failure of any Party to require strict performance of any term of this 
Conservation Easement or a Party’s waiver of performance shall not be a waiver of any 
future performance or of a Party’s right to require strict performance in the future. 
 
Q. Conveyance and Assignment.  The Grantor may not convey the Protected Property 
nor assign or transfer its rights or delegate its responsibilities under this Conservation 
Easement without receiving prior written approval from BPA, which shall not be 
unreasonably withheld.   
 
[If Grantor is a tribe, insert the following:] 
 
Should the Grantor seek to have the United States acting through the Bureau of Indian 
Affairs take the Protected Property into trust for the benefit of the Grantor, BPA agrees to 
approve the conveyance in a timely manner, contingent on the following:  (a) that BPA is 
provided advance notice of the proposal and any notices from the Bureau of Indian Affairs 
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regarding the proposal; (b) that the Grantor is abiding by the terms of this Conservation 
Easement; and (c) that the Bureau of Indian Affairs approves the permanent protection of 
the Conservation Values in accordance with this Conservation Easement as a condition of 
any fee to trust decision, e.g., by including such acknowledgment in the fee to trust deed.   
 
R.   Termination or Amendment 
 

1. Termination Standard.  This Conservation Easement may be voluntarily terminated 
by agreement of the Parties only if: 

 
(a) A subsequent, unexpected change in the conditions of the Protected Property or 
the surrounding area makes impossible the continued use of the Protected Property 
for the Purpose of this Conservation Easement (except that changed environmental 
conditions related to climate change, or other natural events, for example, wildfire, 
river channel migration, erosion or avulsion, shall not be grounds for termination); or  
 
(b) BPA agrees to exchange this Protected Property for another property proposed by 
the Grantor; factors that BPA will consider in determining whether to agree to an 
exchange include whether the new property is at the time of the proposed exchange 
determined by BPA to supply equal or better Conservation Values to meet BPA’s 
mitigation needs as compared with the Protected Property;  whether the property 
will be permanently protected pursuant to a covenant or other real property interest 
issued to BPA on terms substantially similar to this Conservation Easement; and the 
costs to BPA of undertaking the acquisition of the new property, if any.  

 
 

2. Termination Process.  If the Parties agree to voluntarily terminate this Conservation 
Easement or any portion thereof and have met the above termination standard, the 
Parties shall terminate this Conservation Easement by executing and recording an 
instrument appropriate for the purpose.  In the event of termination through an 
exchange for another property, the Parties must agree on the new property and its 
conservation easement before this Conservation Easement will be terminated. 
 
3. Proceeds after any Termination.  If this Conservation Easement is terminated either 
voluntarily by the Parties, or by involuntary extinguishment by a court of competent 
jurisdiction and the termination results in proceeds, BPA is entitled to either (1) a share 
of such proceeds in proportion to the amount BPA contributed to the fee title 
acquisition, which is [Insert here the percentage BPA contributed to the purchase price, 
e.g., 100 percent of some lesser amount if there was cost share] or (2) at BPA’s election, to 
review and approve use of the proceeds by the Grantor to acquire new fish and wildlife 
habitat for BPA mitigation.  
 
4. Amendment.  This Conservation Easement may only be amended by agreement of 
the Parties, and any such amendment shall be properly documented, executed, and 
recorded.  Amendments based on changed conditions may be made only when the 
Purpose of the Conservation Easement is impractical to achieve, and when the effect of 

BPA1500301F_0137



Warning: This document has not been finalized or approved by Bonneville management.   BETA Version 
10/04/2013 

84

the amendment is to benefit, or least cause no material harm to or material interference 
with the Conservation Values (for example, amending the Conservation Easement to 
place further restrictions on the use of or activities on the Protected Property).  The 
Parties may not use amendments to impliedly terminate the Conservation Easement or 
remove any portion of the Protected Property from its terms, except to the extent 
consistent with the Purpose of the Conservation Easement.  

 
S. Control.  The Grantor has ownership and control of the Protected Property and is 
responsible for all incidents of ownership.  Such incidents of ownership include, but are not 
limited to, maintenance and repair of existing structures, hazardous waste response, 
cultural or historic resource mitigation or preservation, endangered species protection, 
noxious weed and invasive species response, tort liability, compliance with applicable laws, 
and payment of applicable taxes and assessments.   
 
T. Hazardous Substances.  To the best of the Grantor’s knowledge, there are no 
hazardous substances present in, on, or under the Protected Property, including without 
limitation, in the soil, air, or groundwater, and there is no pending or threatened 
investigation or remedial action by any governmental agency regarding the release of 
hazardous substances or the violation of any environmental law on the Protected Property, 
and that there are no underground storage tanks located on the Protected Property.  If, at 
any time, there occurs, or has occurred a release in, on, or about the Protected Property of 
any hazardous substances, the Grantor agrees to take all steps necessary to assure its 
containment and remediation without cost to Grantee, including any cleanup that may be 
required, unless the release was caused by Grantee, in which case Grantee will be 
responsible for remediation in accordance with applicable law.  Nothing in this Easement 
shall be construed as giving rise, in the absence of a judicial decree, to any right or ability in 
Grantee to exercise physical or managerial control over the day-to-day operations of the 
Protected Property, or any of the Grantor’s activities on the Protected Property, or otherwise 
become an operator with respect to the Protected Property within the meaning of the 
Comprehensive Environmental Response Compensation and Liability Act of 1980, as 
amended (“CERCLA”).  The Grantor specifically agrees to release and hold harmless 
Grantee from and against all liabilities for violations or alleged violations of, or other failure 
to comply with, any federal state or local environmental law or regulation relating to 
hazardous substances, including, without limitation, CERCLA, by the Grantor in any way 
affecting, involving, or relating to the Protected Property, except to the extent such 
violations or alleged violations are caused by the acts or omissions of Grantee.  
 
U. Notice.  Any notice permitted or required by this Conservation Easement, unless 
otherwise specified, must be in writing, delivered personally to the persons listed below, or 
will be deemed given on the date deposited in the United States mail, certified and postage 
prepaid, return receipt requested and addressed as follows, or at such other address as any 
Party may from time to time specify to the other Party in writing.  Notices may be delivered 
by facsimile or other electronic means, provided that they are also delivered personally or 
by certified mail.  The addresses listed below can be modified at any time through written 
notification to the other Party.  
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Notices to BPA should be sent to: Notices to the Grantor should be sent to:  
 
Director, Fish & Wildlife Program  [Insert sponsor info] 
Bonneville Power Administration   
P.O. Box 3621      
Portland, OR  97208-3621    

   
And to BPA’s Real Property Services:     

 
Manager, Real Property Services 
RE: [INSERT BPA TRACT NO]   
Bonneville Power Administration 
P.O. Box 3621 
Portland, OR 97208-3621 
 
 
V. Effective Date.  This Conservation Easement vests when signed by the Grantor, and 
accepted by the Grantee. 

 

W. GRANT, COVENANTS AND WARRANTIES, SIGNATURE AND 
ACKNOWLEDGMENTS 
 
To have and to hold the Conservation Easement herein granted unto the United States and 
its assigns. 
 
The Grantor warrants and covenants to and with the United States that the Grantor is 
lawfully seized and possessed of the Protected Property in fee simple, with a good and 
lawful right to grant the same, including a good and lawful right to grant this Conservation 
Easement; that the Protected Property is free and clear of all encumbrances and restrictions 
except the encumbrances and restrictions specifically set forth in Exhibit E, attached and 
incorporated by reference; that the United States and its assigns shall have the use of and 
enjoy all the benefits derived from and arising out of this Conservation Easement; that the 
Grantor shall at the request of the United States execute or obtain any reasonable further 
assurances of the title to the Property; and that the Grantor will forever warrant the title to 
the Property and defend the United States against all persons who claim a lawful interest in 
the Property, except for persons who claim interests under the exceptions described in 
Exhibit E. 
 
 
 
IN WITNESS WHEREOF, the undersigned Grantor has executed this instrument this 
____day of __________________, 2013. 
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GRANTOR 
     

______________________________________ 
NAME 
TITLE 

 
 

ACCEPTANCE BY THE UNITED STATES  
 

  
Name 
Manager, Real Property Services 
Bonneville Power Administration 
 

   
Date 
 

 
ACKNOWLEDGMENT 

 
STATE OF   ) 

 ) ss. 
County of    ) 
 
On this ____________day of ________________________, 20_________ , before me personally 
appeared_________________________________________________________________ , known 
to me or proved to me on the basis of satisfactory evidence to be the person who executed 
the within instrument as the     
acknowledged to me that ___he executed the same freely and voluntarily in such capacity; 
and on oath stated that ___ he was authorized to execute said instrument in such official or 
representative capacity. 
  Notary Public in and for the 
 
  State of   
 
                                   (SEAL) Residing at   
 
My commission expires: _____________. 
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ACKNOWLEDGMENT 
 
STATE OF   ) 

 ) ss. 
County of    ) 
 
On this ____________day of ________________________, 20_________, before me personally 
appeared_________________________________________________________________, known 
to me or proved to me on the basis of satisfactory evidence to be the person who executed 
the within instrument as the     
acknowledged to me that ___he executed the same freely and voluntarily in such capacity; 
and on oath stated that ___ he was authorized to execute said instrument in such official or 
representative capacity. 
  Notary Public in and for the 
 
  State of   
 
                                   (SEAL) Residing at   
 
My commission expires: _____________________. 
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SCHEDULE OF EXHIBITS 
 
EXHIBIT A—LEGAL DESCRIPTION  
 
EXHIBIT B—MAP/AERIAL PHOTO 
 
EXHIBIT C:  ACKNOWLEDGMENT OF BASELINE DOCUMENTATION REPORT 
 
EXHIBIT D:  FORM TRANSMISSION EASEMENT 
 
EXHIBIT E:   TITLE WARRANTY EXCEPTIONS 
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Appendix VII 
 

Transmission Easement Template 
 

AFTER RECORDING, RETURN TO 
Bonneville Power Administration 

TERS-3 
P.O. BOX 3621 

PORTLAND, OR 97208-3621 
 
 
 
 
 

U.S. DEPARTMENT OF ENERGY-BONNEVILLE POWER ADMINISTRATION 
 

EASEMENT 
Exclusive Transmission 

 
THIS AGREEMENT, made between __________________________, the Grantor, whether one or 
more, and the United States of America and its assigns, the Grantee, pursuant to the Bonneville 
Project Act, of August 20, 1937, as amended, 16 U.S.C.§§ 832 et seq.; the Federal Columbia River 
Transmission System Act, of October 18, 1974, as amended, 16 U.S.C.§§ 838 et seq.; the Department 
of Energy Organization Act, of August 4, 1977, as amended, 42 U.S.C. § 7152; and the Pacific 
Northwest Electric Power Planning and Conservation Act, of December 5, 1980, as amended, 16 
U.S.C. §§ 839 et seq. 
 
The Grantor, for and in consideration of the sum of THIRTY THOUSAND FOUR HUNDRED 
DOLLARS ($30,400.00) and the provisions contained in this agreement, hereby grants and conveys 
to the United States of America and its assigns, a perpetual exclusive easement and right-of-way for 
electric power transmission purposes in, upon, over and under the following described land 
(Transmission Easement Area), as described in Exhibit A, attached hereto and by this reference made 
a part hereof.   The acquiring federal agency is the Department of Energy, Bonneville Power 
Administration. 
 
A. Transmission Easement Area 
 

The grant shall include the right to enter and to locate, construct, operate, maintain, repair, 
reconstruct, upgrade, remove and patrol one or more lines of poles or structures and appurtenances 
thereto, supporting conductors of one or more electric circuits of any voltage and any communication 
lines or equipment and appurtenances thereto (collectively “Facilities”). 

 

The grant further includes the right of ingress and egress over and across the Transmission 
Easement Area, including the right to grade and gravel routes of access if necessary, as determined 
by the Grantee. 

The Grantor also hereby grants and conveys to the United States and its assigns the present 
and future right to clear the Transmission Easement Area and to keep it clear of all types of trees, 
shrubs, brush and other vegetation, except as reserved below. 
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The Grantor reserves the right to grow and maintain non-woody low growing plants, such as 
non-structured-supported agricultural crops or vegetative cover with a mature height not to exceed 10 
feet.  Any other trees, shrubs, brush or other vegetation within the Transmission Easement Area will 
not be allowed until the Grantor contacts the Bonneville Power Administration and secures a written 
agreement allowing such use.  In no event shall the Grantor plant any agricultural crops or vegetative 
cover, or trees, shrubs, brush or other vegetation covered by the written agreement within a 50-foot 
radius of all poles or structures.  The Grantor also agrees not to obstruct access to these poles or 
structures within the Transmission Easement Area at any time.  Any rights reserved by the Grantor 
shall not interfere with the rights of the Grantee. 
 

The Grantor also hereby grants and conveys to the United States and its assigns the present 
and future right to clear the Transmission Easement Area and to keep it clear of any and all, 
structures, above and below ground improvements or infrastructures, fire and electrical hazards. 

 The Grantor agrees that prior to undertaking any activity (including, but not limited to, 
building a structure, placing any manmade item, planting, digging, earth-moving, burning, piling or 
storing materials) within the Transmission Easement Area, the Grantor agrees to contact the Grantee 
to seek a determination from Grantee as to whether the proposed activity is safe and compatible with 
Grantee’s use, and does not interfere with Grantee’s current or future needs.  The Grantor will not 
proceed with any proposed activity within the Transmission Easement Area without written consent 
from Grantee. 
 
 All unauthorized trees, shrubs, brush and other vegetation, structures, above and below 
ground improvements or infrastructures, fire and electrical hazards within the Transmission Easement 
Area shall become the property of the United States on the date of acceptance of this agreement and 
thereafter, and may be disposed of by the United States in any manner it deems suitable. 

 The Grantor also hereby grants and conveys to the United States and its assigns the present 
and future right to top, limb, or fell, and to remove, sell, burn, or otherwise dispose of “Danger 
Trees” located on Grantor’s land adjacent to said Transmission Easement Area.  A Danger Tree is 
any growing or dead tree, or snag, whether stable or unstable, which the United States at any time 
determines (1) could within a five-year period fall, bend or swing (a) within 25 feet of the Facilities, 
or (b) within electrical arcing distance of said Facilities, or (2) could interfere with the construction, 
operation and maintenance of said Facilities. 

 

 The Grantor covenants to and with the United States and its assigns that the title to all Danger 
Trees identified, now or in the future, or cut from Grantor’s land adjacent to said Transmission 
Easement Area is and shall be vested in the United States and its assigns; and that the consideration 
paid for conveying this easement and the rights granted herein is accepted as full compensation for all 
damages incidental to the exercise of any said rights.  At the United States’ election title to Danger 
Trees may revert to the Grantor.  

B. General Provisions 
 
 In addition to the consideration paid hereunder, the United States shall repair or make 
compensation only for damage caused by the United States that is not incidental to the exercise of 
any of the above said rights and which results from and during construction, reconstruction, removal, 
or maintenance activities associated with the purposes of this agreement on and adjacent to the 
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Transmission Easement Area.  Payment for such damage shall be made on the basis of a damage 
estimate approved by the United States. 

 The rights granted herein are subject to easements of record and mineral rights of third 
parties. 
 
 The Grantor agrees to satisfy of record such encumbrances, including taxes and assessments, 
as may be required by the United States and to obtain such curative documents as may be requested 
by the United States. 
 
 The United States shall pay all costs incidental to the preparation and recordation of this 
instrument and for the procurement of any title report and title insurance that it may require. 
 
 The Grantor covenants to and with the United States that the Grantor is lawfully seized and 
possessed of the land aforesaid, with a good and lawful right and power to sell and convey the same; 
that the land is free and clear of encumbrances, except as herein provided; and that the Grantor will 
forever warrant and defend the title to the rights granted herein and the quiet possession thereof 
against the lawful claims and demands of all persons whomsoever. 
 
 The provisions hereof shall inure to the benefit of and be binding upon the heirs, executors, 
administrators, successors, and assigns of the Grantor and upon the assigns of the United States. 
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_________________________________ ___________________________________ 
Grantor:   Grantor:   
  
  
_________________________________ ___________________________________ 
Title (if applicable) Title (if applicable) 
  
  
_________________________________ ___________________________________ 
Date 
 
 

Date 

  
Accepted for the  
UNITED STATES OF AMERICA  
  
  
_________________________________  
Signature  
  
  
_________________________________  
Title  
  
  
_________________________________  
Date 
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Appendix VIII 
 

Template Language Where the Sponsor Receives an Easement and BPA 
Receives Third Party Rights to Enforce 

 
Third Party Right Insertion. Where Sponsor secures a conservation easement, it 
shall ensure the grantor grants third party rights of enforcement to the United States 
and third party right implementation provisions as follows. 
 
For the same consideration cited above, Grantor hereby voluntarily conveys and 
warrants to the United States of America and its assigns third party rights of 
enforcement, entry, and inspection.   
 
Definition of BPA’s jurisdiction and control over third party rights should also be in 
the body of the conservation easement after the granting clause, where language 
specifically may be as follows: 
 
Third Party Rights.   Grantor has conveyed the rights of enforcement, entry, and 
inspection to the United States of America and its assigns in [cite section].  The 
Department of Energy, Bonneville Power Administration is the acquiring federal 
agency having jurisdiction and control over the third party rights, which are more 
particularly described as follows: 

Enforcement.  BPA may, after providing Sponsor with notice and a reasonable time to 
respond and engage in good faith consultation (where reasonable means no more 
than 14 calendar days, except in cases of emergency or unavailability of Sponsor 
where BPA may reasonably act immediately to stop or mitigate a threat to 
conservation values), exercise all of the rights and remedies of Sponsor and is entitled 
to all of the indemnifications provided to Sponsor.  If Sponsor exercises the rights and 
remedies of the easement, then Sponsor will be entitled to reimbursement from 
Grantor of its costs of enforcement.  If BPA exercises the rights and remedies of the 
easement, then BPA will be entitled to reimbursement from Grantor of its costs of 
enforcement.  If Sponsor and BPA jointly exercise the rights and remedies of the 
easement, then Sponsor and BPA will work cooperatively to apportion the costs of 
enforcement in accordance with the efforts of each. 

Entry and Inspection.  BPA may, in a reasonable manner and at reasonable times, 
enter and inspect the easement area to determine compliance with the terms of 
easement.  Except in the case of an emergency, BPA will attempt to give Grantor and 
Sponsor notice prior to such entry and inspection, which notice may be by telephone 
or electronic mail. 
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Appendix XI 

 
Sample Covenant for Hatcheries 

 
 
 

AFTER RECORDING, RETURN TO: 
Bonneville Power Administration 
Real Property Services, TERR-3 
P.O. Box 3621 
Portland, Oregon 97208-3621 
Tract ID:  

 
 

DEED OF COVENANT RUNNING WITH THE LAND 
 

THIS DEED OF COVENANT RUNNING WITH THE LAND (“Covenant”) is executed by 
[Insert name of sponsor, description of sponsor, and address of sponsor](“Grantor”), in 
favor of the United States of America (“United States”  or “Grantee”) The acquiring federal 
agency is the Department of Energy, Bonneville Power Administration (“BPA” ), 
headquartered in Portland, Oregon, at P.O. Box 3621, Portland, OR 97208-3621.  The 
Grantor and Grantee together are referred to as the “Parties.”. 
 

I.  RECITALS 
 
The Grantor currently owns and operates the Grantor’s Hatchery (Hatchery), located along 
the River on the Grantor’ land, for the purpose of rearing resident trout to stock Grantor’s 
lakes and streams. 
 
BPA is a federal power-marketing agency having obligations under the Pacific Northwest 
Electric Power Planning and Conservation Act, 16 U.S.C. §§ 839b et seq. (“Northwest Power 
Act”) to protect, mitigate, and enhance fish and wildlife and their habitat affected by the 
development and operation of Federal hydroelectric projects of the Columbia River and its 
tributaries, referred to as the “FCRPS,” in a manner consistent with the purposes of the 
Northwest Power Act, the Program adopted by the Pacific Northwest Electric Power and 
Conservation Planning Council under subsection 4(h) of the Northwest Power Act 
(“Council Program”), and other environmental laws. 
 
[Recitals explaining relationship of Grantor and BPA, the need for the project, and the role 
of this acquisition.] 
 
To ensure that sufficient water exists to support future Hatchery operations, the Grantor 
acquired adjacent property in fee (“Property”) having certain appurtenant water rights, 
with funding from BPA.  To ensure that the Property will be managed for fish and wildlife 
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purposes, including Hatchery purposes, the Grantor intend to convey this Covenant to 
BPA. 
 

II. CONVEYANCE AND CONSIDERATION 
 
The Grantor, for and in consideration of the funding ($0,000.00) BPA provided to acquire 
fee title ownership of the Property in hand paid, and for other good and valuable 
consideration, hereby voluntarily conveys and warrants to the United States of America and 
its assigns this perpetual Covenant over the Property, situated in the County of Oz, State of 
Washington, legally described as follows: 
 
THAT PORTION OF ….. [LEGAL DESCRIPTION] 
 
Parties represent that this Covenant is a perpetual real property interest running with the 
land and consistent with Revised Code of Washington § 64.04.130 and Chapter 84.34 and 
other applicable state and federal law.  BPA has the authority pursuant the Northwest 
Power Act, 16 U.S.C. §§ 839b(h) and 839f(a), the Federal Columbia River Transmission 
System Act, 16 U.S.C. §838i(b), or the Bonneville Project Act, 16 U.S.C. §§ 832a(c) through 
(f), to acquire real estate or to assist in the acquisition and transfer of real property interests. 

 
III. PURPOSE OF USE 

 
This Covenant commits the Grantor, its successors and assigns, to use the Property only for 
fish and wildlife purposes agreed-upon by the Parties, currently to support operation of the 
adjacent Hatchery for the purpose of rearing resident trout to stock Reservation lakes and 
streams.   
 

IV. LIMITATIONS ON USE 
 
The Grantor’ use of the Property, including use of water rights appurtenant to the Property, 
or any expansion of the Hatchery production or facilities onto the Property, shall be 
consistent with: any and all applicable laws and regulations; any Council Program; any and 
all plans and programs of federal, state, and tribal fish agencies for the Columbia Basin; any 
and all agreements or contracts between the Grantor and BPA,; and any and all plans 
submitted by the Grantor and approved by BPA, including but not limited to any Hatchery 
Annual Operating Plans, Operation and Maintenance Manual, or future land management 
plans.   
 
IN WITNESS WHEREOF, the undersigned Grantor have executed this Deed of Covenant 
Running with the Land this ______ day of ________________, 2013. 

 
GRANTOR 

     
______________________________________ 

NAME 
TITLE 
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ACCEPTED BY THE UNITED STATES OF AMERICA 
 
By:  _______________________________ 
Insert Name 
Manager, Real Property Services 
Bonneville Power Administration 
 
Date: ______________________________ 
 
 

ACKNOWLEDGMENT 
 
STATE OF ) 

 ) ss. 
County of    ) 
 
On this ____________day of ________________________, 20_________, before me personally 
appeared ___________________________________________, known to me or proved to me 
on the basis of satisfactory evidence to be the person who executed the within instrument as 
the    
acknowledged to me that ___he executed the same freely and voluntarily in such capacity; 
and on oath stated that ___ he was authorized to execute said instrument in such official or 
representative capacity. 
    
  Signature 
 
    
  Print Name 
 
  Notary Public in and for the 
  State of   
 
                     (SEAL) Residing at   
 
  My commission expires   
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ACKNOWLEDGMENT 
 
STATE OF ) 

 ) ss. 
County of    ) 
 
On this ____________day of ________________________, 20____, before me personally 
appeared ________________________________________, known to me or proved to me on 
the basis of satisfactory evidence to be the person who executed the within instrument as 
the     
acknowledged to me that ___ he executed the same freely and voluntarily in such capacity; 
and on oath stated that ___ he was authorized to execute said instrument in such official or 
representative capacity. 
    
  Signature 
 
    
  Print Name 
 
  Notary Public in and for the 
  State of   
 
                     (SEAL) Residing at   
 
  My commission expires   
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Appendix X 
 

Water Survey Form 
 
INSTRUCTIONS:  The project sponsor and/or BPA project manager shall complete this 
form for land transaction work elements, including Land Acquisitions (5) and Lease Land 
(92).  This form should be completed during the pre-acquisition phase for a land 
transaction, and attached to the particular Land Acquisition (5) or Lease Land (92) work 
element for the property involved.  
 
Project sponsors shall also use the form for the water conservation work elements designed 
to conserve water, including Install Well (82), Install Pipeline (149), Install Sprinkler (150), 
or Line Diversion Ditch (151).  

 
BPA Project Manager: ____________________________________________________ 
Project #: ____-___-__ 
Name of Project Sponsor: __________________________________________________ 
Name of Property: _______________________________________________________ 

 
 

1. Are there surface water sources (including springs), indications of water use (e.g., canals, 
irrigation equipment, irrigated lands), wells, or other groundwater sources on or 
immediately adjacent to the property boundary?   

a. If not, please add your contact information, and attach this form in Pisces as a “Water 
Survey” attachment to your contract. 

b. If so, please briefly describe the sources and the uses of water on the property.  If water 
is being used for a beneficial purpose on the property, specifically state if water point 
of diversion is located within or outside of the property boundaries. 
 

 
2. Please list any and all water rights associated with the answers to #1b, if any.  Provide 

certificate or permit numbers, purpose of use, volume and instantaneous quantities of low, 
date range of use, and priority date.  Attach web link to information if available.  If water 
rights have been adjudicated, please provide date of adjudication.   
 
 

3. For land transactions: Please confirm the water rights, if any, that will be included in the 
transaction.  If there are water rights appurtenant to the property and the water rights will 
not be included in the transaction, explain why. 
 
 

4. For water conservation actions: Please confirm the water rights involved with the water 
conservation action that will be transferred instream.  If it is not intended to include any of 
the water rights, explain why you would suggest doing this water conservation action for 
the benefit of fish and wildlife without transferring water instream. 
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5. Who will be acting as the applicant to complete the state administrative process to transfer 

water instream as part of this project?   
 
 
 
 

6. Please provide contact information and date below. 
 
Your Name: ____________________________________________________ 
Title: ____________________________________________________ 
Address: ____________________________________________________ 
Email: ____________________________________________________ 
Phone: ________________ 
Fax: ________________ 
Date: ________________ 
 
 

7. Attach this form in Pisces as a “Water Survey” attachment to the contract containing the 
Land Acquisition or Water Conservation work element. 
 
 
Thank You. 
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Appendix XI 
 

Environmental Land Audit Request Form 
 

Project Name: 

Required Information to be attached: 
         Site Location Map and Directions                                               Permission to Enter Form.                   
         Platt Map or Aerial Photo identifying boundaries.                     Project drawings (if applicable). 
 
Additional Information if Available: 

 Legal description                                                  Chain of Title 

Site Information  ELA Requestor
Site Name:            Name:       
Physical Address:       Organization:       
City or Town:       Phone Number:       
County and State:        Date ELA Needed:       
Section, Township, 
Range: 

  
      

BPA Project 
Manager 

 

Total Acreage:       Name:            

Owners Information  Other Pertinent Site Contact 
Name:       Name:       
Address:       Organization:       
City and State:       Phone Number:       
Phone Number:         

 
Nature of Transaction:   Purchase       Lease       Easement    
 
If purchase, will BPA be taking title?  Yes     No  
 
If easement, will future plans require any ground disturbing activities?:   Yes     No    If Yes, please explain:  
      

Appraisal Completed?:           Yes      No  
 
If yes, does BPA have a copy?  Yes      No  
 
If no, when is the expected completion date:        

Note:  The Environmental Land Audit will consist of an assessment of the property that includes a review 
of records, site reconnaissance, and evaluation of surrounding properties, and interviews with landowners 
and/or occupants to determine if there are any recognized environmental conditions associated with the 
property.   
 
The requestor must fill out the attached User Questionnaire and have the owner or their representative fill 
out a Landowners Questionnaire Form. 
 
Submit requests and attachments to Fred Walasavage at fwalasavage@bpa.gov  
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USER/REQUESTOR QUESTIONNAIRE  
Site Name:         

Address:         

User Name:        

The person who will use the Phase One should provide the following information.  The user is an 
individual most familiar with the site and is typically a BPA project manager or a representative 
from the agency or organization that has requested the environmental land audit.  Please fill in this 
form to the best of your ability, explaining any Yes answers on a separate sheet of paper.   

1.   Environmental cleanup liens that are filed or recorded against the site.  ASTM requires the 
User to check for environmental liens that may be filed or recorded against the subject property 
under federal, tribal, state or local law.  Failure to check for these liens could put your 
Landowner Liability Protections at risk. 

Are you aware of any such liens against the subject property?  Yes      No 
 

2. Activity and Use Limitations (AULs).  These include engineering controls (e.g., slurry walls, 
caps) and land use restrictions or institutional controls (e.g., deed restrictions, covenants) that 
may be in place at the site or filed under federal, tribal, state or local law.   

             Are you aware of any possible AULs involving the subject site?  Yes      No 

 

3. Specialized Knowledge.  This involves personal knowledge or experience related to the 
subject property or nearby properties.  For example, if you are involved in the same line of 
business as the current or former occupants of the property or an adjoining property, you would 
probably know of any chemicals, oil, degreasers, gasoline, or other hazardous substances 
commonly used in that type of business. 

         Do you have any specialized knowledge that might indicate the past or  
         present use of such substances on the subject or nearby properties?  Yes      No 
 

4. Fair Market Value (FMV).  A purchase price significantly below FMV may indicate an 
environmental problem.  Please note that this question does not require an appraisal of the 
property.  If the price is significantly below FMV, the User should consider whether it might be 
because contamination may be present at the property.  

        Is the purchase price significantly below fair market value?  Yes      No 

 

5. Obvious Indicators.  This involves past or present spills, stains, releases, cleanups, etc. on or 
near the site. 

        Do you know of any obvious indicators of possible contamination on or near the site?  Yes      No 

 

6. Commonly known or reasonably ascertainable information.  Are you aware of any 
information about the property that would help the environmental professional to identify 
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conditions indicative of releases or threatened releases?  i.e., chemicals stored on site, releases, 
cleanups, etc.  Please use a separate sheet if necessary. 

             Yes      No 

  Please explain all Yes answers on additional pages as needed: 
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Appendix XII 

Landowner Questionnaire 

 

Please answer the following questions to the best of your ability and initial at 
the bottom of each page. 
 
Return via FAX to (541) 296-5121, Attention Fred Walasavage 
 
Or mail to: 
 
Bonneville Power Administration                  
3920 Columbia View Drive 
The Dalles, Oregon, 97058 
Attn:  Fred Walasavage 
 
Or E-mail signed PDF copy to fwalasavage@bpa.gov 
 
If you have any questions, please contact Fred Walasavage at (541) 980-
2503. 
 
Where appropriate, include copies of reports, citations, permits, etc.  For 
questions for which a “Yes” response is given, or for those which otherwise 
need further explanation, please use the space provided on page 3 or 
additional pages as needed. 
 
 
 
Property Owner or Site Name: __________________________________ 
 
Site address:  __________________________  (Street Address) 
    __________________________    (Town, County)  
 
Phone Number:  _____________________________ 
 
Years of Property Ownership:  _________________ 
 

Prior Owner (if known):  ______________________
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Landowner Questionnaire 
 

1.    Is the property or any adjoining property currently used for an industrial or business use? 
 
Subject Property:              No ____ Yes ____      Unknown ____ 
Adjoining Property:                 No ____ Yes ____      Unknown ____ 
 
2. To the best of your knowledge, has the property or any adjoining property been used for an industrial or 
business use in the past? 
 
Subject Property:    No ____ Yes ____      Unknown ____ 
Adjoining Property:                  No ____ Yes ____      Unknown ____ 
 
3. Do activities on the property or any adjoining property currently involve dispensing fuel, motor vehicle or 
farm equipment repair or maintenance, storing abandoned vehicles, dumping of household or other items, 
outside storage of large amounts of equipment and supplies, the application of chemicals, pesticides or 
herbicides not associated with household use, or waste treatment, storage, or disposal? 
 
Subject Property:    No ____ Yes ____      Unknown ____ 
Adjoining Property:                  No ____ Yes ____      Unknown ____ 
 
4. To the best of your knowledge, in the past, has any activity on the property or any adjoining property 
involved dispensing fuel, motor vehicle or farm equipment repair or maintenance, storing abandoned vehicles, 
dumping of household or other items, outside storage of large amounts of equipment and supplies, application 
of chemicals, pesticides or herbicides not associated with household use, or waste treatment, storage, or 
disposal?  
 
Subject Property:    No ____ Yes ____      Unknown ____ 
Adjoining Property:                  No ____ Yes ____      Unknown ____ 
 
5. Are there currently, or to the best of your knowledge have there been previously any damaged or 
discarded automotive or industrial batteries, or pesticides, paints, or other chemicals stored on or used at the 
property? 
 

No ____ Yes ____      Unknown ____ 
                                             
6. Are there currently, or to the best of your knowledge have there been previously, any industrial drums 
(typically 30 - 55 gallon) or sacks of chemicals located on the property or at the facility?  
 

No ____ Yes ____      Unknown ____ 
 
7. Has fill dirt been brought onto the property that originated from a known contaminated site or that is of an 
unknown origin? 
 

No ____ Yes ____      Unknown ____ 
 

8. Are there currently, or to the best of your knowledge have there been previously, any pits, ponds, or 
lagoons located on the property in connection with water treatment or waste treatment or disposal? 
 

No ____ Yes ____  
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9. Are there currently, or to the best of your knowledge has there been previously, any stained soil or signs 
of stressed vegetation on the property (other than related to automotive oil drip or other similar source)? 
 

No ____ Yes ____       Initial _____ 

10. Are there currently, or to the best of your knowledge have there been previously, any registered or 
unregistered storage tanks (above or underground) located on the property?  
 

No ____ Yes ____        

11. Are there currently, or to the best of your knowledge have there been previously, any vent pipes, fill pipes 
or access ways indicating a fill pipe protruding from the ground on the property or adjacent to any structure 
located on the property? 
 

No ____ Yes ____  

12. Are there currently, or to the best of your knowledge have there been previously, any flooring, drains, or 
walls located within the facility that are stained by substances other than water or are emitting foul odors?  
 

No ____ Yes ____                

13. Is the property served by an on-site septic system (i.e. septic tank or cesspool)? 
 

No ____ Yes ____       
 
14. To the best of your knowledge, have any hazardous substances or petroleum products, unidentified waste 
material, tires, automotive or industrial batteries or any other waste materials been dumped above grade, buried 
and/or burned on the property? 
  

No ____ Yes ____          

15. Are there any oil-filled electrical equipment such as transformers or capacitors? 
 

No ____ Yes ____      Unknown ____ 

16. To the best of your knowledge, are you aware of the past or current existence of hazardous substances or 
petroleum products on the property? 
 

No ____ Yes ____   

17. Is the property is served by a private water well or non-public water system? 
  

No ____ Yes ____                                        

If yes, has water quality been tested?  _____   Approx. Depth of Well: _________ 

If yes, please list sample date and results.  ______________________________________ 

18.    To the best of your knowledge, are you aware of any floor drains located in shops or outbuildings, or Dry 

Wells (a subsurface system used to disperse surface water or other fluids) 

No ____ Yes ____      Unknown ____ 
 
19. Do you have any knowledge of environmental liens or activity and use limitations, such as deed 
restrictions or institutional controls on the property? 
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No ____ Yes ____   

20. Do you have any knowledge of governmental notification relating to past or recurrent violations of 
environmental laws with respect to the property or any facility located on the property? 
 

No ____ Yes ____      Initial ______ 

 

21. Do you have any knowledge of any past, threatened, or pending lawsuits or administrative proceedings 
concerning a release, threatened release, any hazardous substances or petroleum products involving the 
property? 
 

No ____ Yes ____       

22. Please indicate with a check if you can provide, or you are aware of any of the following documents 
pertaining to the subject property:  

□ Prior environmental site assessment reports, including asbestos survey or abatement reports 
□ Environmental compliance audit reports 
□ Environmental permits (i.e. solid waste disposal permits, hazardous waste disposal permits, 

wastewater permits, NPDES permits) 
□ Registration for above or underground storage tanks 
□ Registrations for underground injection systems 
□ Safety plans, preparedness and prevention plans, spill prevention plans, etc. 
□ Notices or other correspondence from government agencies relating to past or current violations 

of environmental laws or relating to environmental liens encumbering the property. 
□ Hazardous waste generator reports 

  
Comments related to #22 here: 
__________________________________________________________________________________________

__________________________________________________________________________________________ 

Please provide a description of the past and current use of the property to the best of your knowledge. 
__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________ 

For any question that were answered “Yes”, or which otherwise require additional explanation, please 

provide details. Use additional Pages if needed. 

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________

__________________________________________________________________________________________ 

__________________________________________________________________________________________

__________________________________________________________________________________________ 

__________________________________________________________________________________________ 
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The undersigned represents that to the best of his/her knowledge the responses, statements and facts given in 
this questionnaire are true and correct and no material facts have been suppressed or misstated.  
 
________________________________ _______________________________ 
Name (Please Print)    Company (if applicable) 
 
________________________________ _______________________________ 
Signature     Date 
 
________________________________ 
Affiliation with the Property 
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Appendix XIII 
 

Sample Purchase and Sale or Option Agreement 
 

[This document is drafted as an option but can easily be revised to become a 
straight purchase and sale agreement.] 

 
 
This is an Agreement dated as of _________________, 2013 between XXXXXXX 
("Seller"), and the XX XXXXX, XXXXXXXXXXXX ("Buyer"). 
 

RECITALS 
 
 A. The addresses and telephone numbers of the parties to this 
Agreement are as follows. Telephone numbers are included for information only. 
 
SELLER: BUYER: 
 
XXXXXX TRIBE 
1234 Any Street c/o Director’s Office  
City, State, Zip 1234 Any Street  
Telephone:  (XXX) XXX-XXXX City, State, Zip 
 Telephone: (XXX) XXX-XXXX 
 Fax: (XXX) XXX-XXXX 
 

B. The Seller is owner of real property in portions within the 
XX¼XX¼, XX¼XX¼, of Section XX, Township XX North, Range X West of the 
XXXX Meridian, in XXXXX County, (STATE) and more fully described in Exhibit 
A and approximately shown on Exhibit B, attached hereto and incorporated 
herein by this reference.  All of said real property, together with any and all 
improvements, fixtures, timber, water, and minerals located thereon and any and 
all rights appurtenant thereto including but not limited to timber rights, water 
rights, grazing rights, access rights, and mineral rights shall be referred to in this 
Agreement as the "Subject Property."  The Subject Property contains XXXX acres, 
more or less. 
 
 C.   
 
 D. Buyer desires to obtain an option to purchase the Subject Property 
as part of Buyer's XXXXXXXXXXXXXXXXX program. 
 
 E.  
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 THE PARTIES AGREE AS FOLLOWS: 
 
 1. Option.  In consideration of the payment by Buyer to Seller of 
XXXXXXX dollars ($XXX.00) and other good and valuable consideration (the 
"Option Consideration"), the receipt and sufficiency of which are hereby 
acknowledged, the Seller grants to Buyer an option to purchase the Subject 
Property on the terms and conditions set forth in this Agreement (the "Option").  
The Option Consideration will be deposited in an escrow account at XXXXXX 
Title Company, 1234 Any Street, City, State, ZIP, telephone XXX/XXX-XXXX, 
within thirty (30) days from the date this Agreement is last signed.  If the Buyer 
exercises the Option, the $X,XXX.00 will be credited to the purchase price of the 
subject property. 
 
 2. Term.  The Option shall be effective on the date this Agreement is 
last signed (the "Effective Date") and shall expire at five o'clock (5:00) p.m., 
Pacific Time, six months from the date this agreement is last signed.  Buyer will 
make a good faith effort to close this transaction on or before XXXX XX, XXXX. 
 
 3. Exercise.  In the event Buyer elects to exercise this Option, it shall 
do so by notifying the Seller in writing within the term specified in Section 2.  If 
written notice of exercise is given by the Buyer or its designee within the option 
term above stated, this instrument shall constitute the contract for the sale and 
purchase of the property.  Such notice shall be deemed timely if it is transmitted 
by confirmed facsimile, deposited in the mail, first class postage prepaid, or 
delivered personally by courier or Express Mail within the term specified in 
Section 2.  Should the option term above expire without written notice of 
acceptance being given by the Buyer or its designee, this instrument shall be null 
and void. 
 
 4. Purchase Terms. 
  
  (a) Price.  In the event Buyer exercises the Option, the Seller 
shall sell to Buyer and Buyer shall buy from the Seller the Subject Property for 
the purchase price of XXX XXXXXX AND XXX XXXXX DOLLARS ($XX,XXX.00). 
 
  (b) Method of Payment.  The Purchase Price shall be payable in 
wire transfer on close of escrow. 
 
 5.  Escrow and Closing. XXXX XXX Title Company shall serve as the 
escrow holder (the "Escrow Holder") for the purpose of closing the purchase and 
sale of the Subject Property.  Escrow shall close within thirty (30) days of the date 
on which Buyer exercises the Option. 
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 6. Title.  At closing, the Seller shall execute and deliver to Buyer or its 
assigns a good and sufficient general warranty deed in the form shown on the 
attached Exhibit C, conveying marketable title to the Subject Property free and 
clear of all liens, encumbrances, and other exceptions, except such easements, 
restrictions, and other exceptions that are approved by Buyer in writing. 
 

7. Title Insurance.  The Seller shall provide Buyer, at the Sellers’ 
expense, with a standard coverage ALTA policy of title insurance in the full 
amount of the Purchase Price or such lesser amount as Buyer shall determine, 
ensuring that title to the Subject Property is vested in Buyer upon close of escrow 
subject only to the exceptions noted in Section 6. 
 

8. Contingencies.  Purchase of the Subject Property is contingent upon 
1) Buyer’s review and acceptance of title report; 2) Buyer's completion and 
acceptance of a Phase I Environmental Assessment to determine possible 
contamination or risk involving hazardous materials; and 3) Buyer’s completion 
and acceptance of a satisfactory cultural resource survey on the Property; 4) 
Satisfactory review and approval of appraisal by Bonneville Power 
Administration; 5) approval and acceptance of all Buyer contingencies by the 
Bonneville Power Administration; and 6).  The transfer of funds on behalf of the 
Buyer by Bonneville Power Administration at closing. 
 
 9. The Seller Representations.  The Seller makes the following 
representations: 
 
  (a) The Seller has all requisite authority and power to 
voluntarily enter into this Agreement. 
 
  (b) At the close of escrow, the Seller will sell, transfer, and 
deliver all right, title, and interest in and to the Subject Property by general 
warranty deed. 
 
  (c) The Seller represents and warrants that she is not a "foreign 
person" as defined in Section 1445 of the Internal Revenue Code. 
 
  The representations and warranties of the Seller contained herein 
shall be effective through the close of escrow. 
 
 10. Buyer's Representations.  Buyer makes the following 
representations: 
  (a) Buyer has all requisite authority and power to enter into this 
Agreement. 
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  (b) Neither Buyer's execution of this Agreement nor its taking 
any of the actions contemplated hereunder will violate any City, County, State, 
or Federal Codes or Ordinances, or other governmental regulations. 
 
  The representations and warranties of Buyer contained herein shall 
be effective through the close of escrow. 
 
 11. Remedies Upon Default.  In the event the Seller defaults in the 
performance of any of Sellers’ obligations under this Agreement, the Buyer shall 
have the right to seek specific performance against the Seller.  In the event the 
Buyer defaults in the performance of any of its obligations under this Agreement, 
the Seller shall only have the right to retain the Option Consideration provided.  
If Buyer's default occurs after Buyer has exercised the Option, the Seller shall 
have the right to seek specific performance against Buyer. 
 
 12. Right to Inspect Subject Property.  During the term of this 
Agreement, Buyer through its employees and agents may enter upon the Subject 
Property for the purpose of making inspections and investigations as Buyer 
deems appropriate, without limitation, on the Subject Property, provided the 
Buyer gives the Seller prior notice thereof and subject to such reasonable 
conditions as the Seller shall require. 
 
 13. Proration and Fees. If the Buyer exercises this Option, it shall pay 
the costs of recording the deed and its share of the escrow fee.  All ad valorem 
real property taxes or fee in lieu of taxes on the Subject Property shall be 
prorated between the parties on the basis of the number of days for which such 
costs were paid or are owing, with the Seller paying such ad valorem real 
property taxes for the days on or before the date of closing, and the Buyer paying 
such fee in lieu of taxes for the days after the date of closing.  If the amount of 
any of such taxes or assessments and fees is not ascertainable on the date of 
closing, the amount in prior years will be used as the basis for proration, and the 
parties agree to prorate the cost on the basis of the actual amount when the bill is 
received.  Other fees and charges shall be allocated in accordance with the 
customary practice of the county in which the Subject Property is located. 
 
 14. Statutory Notice.  The property described in this instrument may 
not be within a fire protection district protecting structures.  The property is 
subject to land use laws and regulations which, in farm or forest zones, may not 
authorize siting or construction of a residence.  Before signing or accepting this 
instrument, the person acquiring fee title to the property should check with the 
appropriate city or county planning department to verify approved uses and 
existence of fire protection for structures. 
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 15. Notices.  All notices pertaining to this Agreement shall be in 
writing delivered to the parties hereto by confirmed facsimile transmission, 
courier service or Express Mail, or by first class mail, postage prepaid, at the 
addresses set forth in Recital A.  All notices shall be deemed given when 
deposited in the mail, first class postage prepaid, addressed to the party to be 
notified; or if delivered by hand, courier service or Express Mail, shall be deemed 
given when delivered; or if transmitted by facsimile, shall be deemed given 
when transmitted and confirmed.  The parties may, by notice as provided above, 
designate a different address to which notice shall be given. 
 
 16. Legal Cost.  If any legal action is brought by either party to enforce 
any provision of this Agreement, the prevailing party shall be entitled to recover 
from the other party reasonable attorneys' fees and court costs in such amounts 
as shall be allowed by the court. 
 
 17. No Broker's Commission.  Each party represents to the other that it 
has not used a real estate broker in connection with this Agreement or the 
transaction contemplated by this Agreement.  In the event any person asserts a 
claim for a broker’s commission or finder’s fee against one of the parties to this 
Agreement, the party against whom the claim is asserted will indemnify and 
hold the other party harmless from said claim. 
 
 18. Time of the Essence.  Time is of the essence of this Agreement. 
 
 19. Binding on Successors.  This Agreement shall be binding not only 
upon the parties but also upon their respective heirs, personal representatives, 
assigns, and other successors in interest. 
 
 20. Additional Documents.  The Seller and Buyer agree to execute such 
additional documents, including escrow instruction, as may be reasonable and 
necessary to carry out the provisions of this Agreement. 
 
 21. Entire Agreement; Modification; Waiver.  This Agreement 
constitutes the entire Agreement between the Buyer and Seller pertaining to the 
subject matter contained in it and supersedes all prior and contemporaneous 
agreements, representations, and understandings.  No supplement, modification, 
or amendment of this Agreement shall be binding unless executed in writing by 
all the parties.  No waiver of any of the provisions of this Agreement shall be 
deemed or shall constitute a waiver of any other provision, whether or not 
similar, nor shall any waiver constitute a continuing waiver.  No waiver shall be 
binding unless executed in writing by the party making the waiver. 
 
 22. Severability.  Each provision of this Agreement is severable from 
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any and all other provisions of this Agreement.  Should any provision(s) of this 
Agreement be for any reason unenforceable, the balance shall nonetheless be of 
full force and effect. 
 
 23. Governing Law.  This Agreement shall be governed by and 
construed in accordance with the laws of the State of XXXXXXXXXX. 
 
 IN WITNESS of the foregoing provisions the parties have signed this 
Agreement below: 
 
 
SELLER:    
 
 
__________________________________ 
BY:  XXXXXXXXXX 
 
 
Date:  ______________________________ 
 
BUYER: 
 
XXXXX XXXXXXX 
 
By:    
 
Its:    
 
Date:    

 
 
 
STATE OF _______________ ) 
SS. 
COUNTY OF _______________ ) 
 
On this  _____  day  of  ____________,  XXX, before me, a Notary Public in and 
for said State, personally appeared Robert Dionne, known or identified to me to 
be the person(s) whose name(s) is/are subscribed to the within instrument, and 
acknowledged to me that he/she/they executed the same. 
 
__________________________________________ 
Notary Public of ______________ 
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Residing at: ______________ 
Commission Expires: ______________ 
 
 
 
STATE OF _______________ ) 
SS. 
COUNTY OF _______________ ) 
 
On this  _____  day  of  ____________,  XXX, before me, a Notary Public in and 
for said State, personally appeared Robert Dionne, known or identified to me to 
be the person(s) whose name(s) is/are subscribed to the within instrument, and 
acknowledged to me that he/she/they executed the same. 
 
__________________________________________ 
Notary Public of ______________ 
Residing at: ______________ 
Commission Expires: ______________ 
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Appendix XIV 
 

Baseline Documentation Report Outline 
 

Baseline documentation may rely on and incorporate by reference other 
information already in the project file, such as title opinions, appraisals, or water 
rights certificates and need not be duplicative.  At a minimum the reports should 
include the following: 

1) General Contents27 

a) Describe the purpose and conservation values of the easement. 

b) Summarize the easement restrictions. 

c) Statement of baseline report author identification and author’s 
qualifications. 

d) Landowner contact information (name, address, phone numbers, email 
address) 

e) Physical address of property, including the county 

f) Directions to the property from the nearest town or major highway  

g) Date of site visit if different from date report prepared and signed 

h) Signature of owner and grantor acknowledging the report. 

2) Property Description 

a) Invasive weed survey or list with kind, location, and extent of invasion. 

b) Flora and fauna survey or list. 

c) Habitat survey or list with types and locations. 

3) Current Management and Use 

a) Historical ownership and use describing the history of the easement area 
such as past agricultural, forestry, residential, commercial, or mitigation 
uses. 

b) Current property uses; e.g., extent farmed, for what crops, what 
techniques and management practices used. 

c) Potential threats to the conservation values posed by activities such as 
unauthorized use of the easement area or adjacent land use, as applicable. 

d) References to, or copies of, existing plans for forestry, burning, 
agriculture, or stewardship. 

e) Water use and rights. 

i) Water right permit or certificates attached when appropriate. 

                                                 
27 Project sponsors should check Internal Revenue Service requirements for baseline documentation for all 
easements with a tax deductable component. 
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ii) Document beneficial uses, time, place, and manner of use, point of 
diversion, water delivery infrastructure, and condition of equipment 
(e.g., fish screen in working order). 

f) Evidence of unrecorded easements, leases, and permits, e.g., any evidence 
of active mining 

4) Maps and Photographs 

a) Photographs showing the location size, use, and condition of all 
structures; e.g., houses, barns, pumps; utilities; fences, roads; trails; 
potential or future restoration sites; threats or impacts present (e.g., 
unauthorized trails, marijuana growing sites, dumps); priority ecological 
systems, plant communities, and other features identified as conservation 
values.  Accompany all photographs with GPS coordinates and directional 
notations. 

b) Verbal description covering the nature and condition of all utilities, both 
above and below ground. 

c) Locations and conditions of all roads, paths, trails, and fences. 

d) Photographs, with GPS coordinates of the photo points, of all property 
boundaries and corners. 

e) Map depicting the location of photo points used in the baseline 
documentation report. 

f) Map showing easement zones or other areas of special emphasis or 
restrictions, as applicable. 

g) Acknowledgement 

5) Easement grantor must sign an acknowledgement affirming that he or 
she read and agrees with the descriptions in the baseline document 
report.  See the Baseline Documentation Report Acknowledgement 
Form, Appendix XIII. 

6) Record a copy of the acknowledgement, but not the baseline report.  BPA 
should retain a copy of the baseline report for its files. 
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Appendix XV 
 

Baseline Document Report Acknowledgement Form 
 

 

 
ACKNOWLEDGEMENT OF PROPERTY CONDITION 

 
The undersigned accept and acknowledge that the Baseline Documentation 
Report titled [TITLE] prepared by [NAME] on [DATE] accurately represents the 
nature and condition of the [NAME] property at the time the conservation 
easement was transferred to the grantee. The grantee, sponsor [NAME], and the 
Bonneville Power Administration all have original copies of the report on file. 
 
Sponsor: 
 
________________________________________ Date: _______________________ 
 
Title: ___________________________________ 
 
Easement Grantee: 
 
By: _____________________________________ Date: ________________________ 
 
Title: ____________________________________ 
 

Bonneville Project Manager: 
 
________________________________________ Date: _______________________ 
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Appendix XVI 
 

Land Management Planning 
Template for a Land Management Plan Table of Contents 

 
BPA and the public need  to be able to consistently review and approve draft land 
management plans for the mitigation properties included in the Fish and Wildlife 
Program.  The following table of contents lists the subjects most plans should cover and 
the subjects BPA will look for before approving a draft plan.  This table of contents does 
not dictate any particular format, so entities with established planning formats may 
continue to use them. Much of the information sought here will already be available in 
other documentation developed in other stages of the project. The plan should bring that 
information together in a single place and comprehensive manner to facilitate transparent 
management decision making.  

 
A. Background and Description of property  

 
1) Property locations and size (include an updated map of all included 

lands). 

2) History of land purchases 

3) History of land use on property(ies) 

4) Current environmental setting 

 Describe and depict in enough detail for plans to fulfill goals 
 Habitat and Cover Types 
 Special Status Habitats (including wetlands) 
 Fish and Wildlife Resources 
 Invasive Species 
 Hydrology and Watersheds 
 Water rights associated with property(ies) 
 Historical and cultural Resources and traditional use resources 
 Transportation and Access 
 Ownership and Use of Adjacent Lands 
 User groups and Recreational History 
 Climate 
 Soils and Topography 
 Fire History 
 Hazardous waste 
 Historic and current tribal use 
 Any action prohibited by the conservation easement 
 

5) Public Participation 
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  Include: 
 Summary of the Planning Process (date Draft MP posted, meetings, 

who reviewed and commented, response to comments, date of final 
approval, summary of updates) 

 Summary of changes in the final LMP in response to the public 
comment process on, and BPA review of, the draft LMP. 

 
B. Goals, Objectives, and Actions to achieve purpose 
 

1) Management Goals: stated in terms of a strategy that can be reviewed 
using common metrics to track progress on measureable objectives. 

 
a. Goals as stated in the project application; e.g., goals for each habitat 

type, water management, public access, or wildlife values. 
b. Desired future condition for each conservation value or target 

species or habitat type. 
c. MOA requirements, prohibitions, and reserved rights 
d. Regulatory agency guidance 
e. Conservation easement requirements, prohibitions, and reserved 

rights; e.g., permanent protection mechanisms 
f. Describe in the appendix to the plan how the project sponsor 

developed the goals and how it can change them. 
g. Income generation actions, if any are allowed. 
 

2) Management Actions 
 

a. Address operation and maintenance and restoration actions to be 
taken with respect to each goal. 

b. Address each reserved right in the conservation easement, and 
describe how the grantee or owner will exercise those rights in a 
manner that does not violate the conservation easement. 

c. Address each prohibited use identified in the conservation 
easement and explain how the prohibition will be honored and if 
there are any exceptions to it.  

d. Threats to conservation values:  Identify all threats to any 
conservation value identified in the conservation easement and the 
plan for protecting the conservation value from the threat. 

e. Required actions in NEPA mitigation action plans, incidental take 
permits, or biological opinions. 

f. Timeline of planned management actions, including O&M, 
restoration, and monitoring actions. 
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C. Operation and Maintenance:  generally describes annual or semi-annual actions 
taken to achieve management goals and commitments. 
 

1) Water management 
2) Vegetation management including weed control 
3) Wildlife management 
4) Fish management 
5) Infrastructure management; e.g., road, gate, and fence maintenance  
6) Public access management 
7) Trespass response; e.g., garbage removal 
8) Ongoing agricultural, range, or forestry uses (i.e., working landscape 

plan) 
9) Historic and cultural resource management and protection 
10) Tribal access 
11) Hazardous waste remediation and management 
12) Opportunities to cost-share or otherwise reduce O&M costs over longer-

term. 
 

D. Restoration Actions Planned Above and Beyond O&M 
 

1. Cost-sharing partnership opportunities pursued. 
2.  Cost-sharing partnership opportunities secured. 

 
E.  Cost-Sharing 
 

1.   Cost-sharing activities; e.g., compliance monitoring shared with adjacent 
landowner/project manager. 

 
F. Monitoring and Evaluation Techniques 
 

1. Habitat and vegetation monitoring—implementation monitoring  
2. Wildlife and fish populations—Status and population monitoring  
3. Hydrologic monitoring:  Document annual use of any water rights not 

placed into trust for instream use 
4. Periodic Management Plan review—update plans only as needed, 

preferably one plan for restoration and improvement actions and once 
they’re complete a long-term plan covering O&M. 

5. Compliance monitoring checklist for use in periodic site review 
6. Adaptive management issues:  major issues, steps taken to address them, 

and summary of progress to date 
 
 
G. Reporting 
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1. Manager prepared, BPA reviewed checklist for site compliance with 
applicable easement and MOA 

2. Annual Self-Reporting on Site Management, includes updated photos 
from photopoints  

3. Update on remedial action taken to protect property from harm by third 
parties or to address past easement or management plan violations 

4. Public/News Releases 
5. Accounting of funds earned on the project and how such funds have been 

preserved or spent. 
 
H. Management Staff and Responsibilities 
 

1. Contact information 
 
I.  Appendices 
 

1. Mining permits 
2. Access easements 
3. BPA Land Use Agreements 
4. Habitat Evaluation Procedure reports 
5. Responses to substantive public comments on the draft that were not 

incorporated into the final plan. 
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Appendix XVIII  
 

Checklist of Requirements For Any 
Conservation Easement Acquired With BPA Funding 

 
BPA reviews all conservation easements being acquired with its funding.  This checklist 
identifies some of the basic requirements for an easement. This is not a comprehensive list, 
and it does not replace the detailed review each easement receives by BPA’s Real Property 
Services and Office of General Counsel. 
 
Conservation Values.   The easement needs the following features:  

 Clearly defined Conservation Values, with the Values described in the body 
of the easement after the granting clause, not in the recitals. 

 The Conservation Values at a minimum reference the species and habitats 
targeted for BPA mitigation, e.g., loss assessment species.  Accord projects 
should specifically reference the targeted ESU and describe the benefits the 
species will derive from the easement. 

 
Exhibits:  The Conservation Easement should include the following exhibits.  
 

   An exhibit with the legal description of the easement, including the specific 
water rights being acquired (if any). 

   An exhibit showing the easement area on an aerial photograph or map, 
acceptable for recording purposes. 

   An exhibit showing any reserved residential, restoration, hunting or 
agricultural zones or similar demarcations.  Surveys, tax lots, or other forms 
of legal description are preferred, at a minimum use GPS points with BPA 
approval;. 

   An exhibit documenting the agreed-upon title encumbrances. 
   An exhibit documenting agreement by grantor and grantee on baseline 

documentation. 
   An exhibit with the sample BPA transmission line easement. 

 
 BPA’s Role.  Some reference to BPA role and authorities, substantially similar to the 

following:  
 

Federal Funding.   The Bonneville Power Administration (BPA) is a power-
marketing agency within the United States Department of Energy. The Pacific 
Northwest Electric Power Planning and Conservation Act, 16 U.S.C. §§ 839-839h 
(Northwest Power Act) directs BPA to protect, mitigate, and enhance fish and 
wildlife affected by the development and operation of federal hydroelectric projects 
on the Columbia River and its tributaries (the Federal Columbia River Power 
System, or FCRPS), in a manner consistent with the purposes of the Northwest 
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Power Act, the fish and wildlife program (Program) adopted by the Pacific 
Northwest Electric Power Planning and Conservation Council (Council) under 
subsection 4(h) of the Northwest Power Act, and other environmental laws.  Under 
the Endangered Species Act, BPA must avoid jeopardizing the continued existence, 
and aid in the recovery of, species listed for protection.  16 U.S.C. § 1536.  The 
United States, acting through BPA, has the authority to fund conservation 
easements as provided by 16 U.S.C. §§ 832a(c), 839b(h)(10)(A), 839f(b). This 
Easement benefits BPA and the public interest by providing a mechanism for BPA 
to help permanently protect, mitigate and enhance fish and wildlife habitat to help 
address the construction, inundation, and operational impacts from the Federal 
Columbia River Power System. 
 

 Granting clause.  Use the following template language when possible, including the 
specific consideration paid by BPA, and the grant to the United States of a rights of 
enforcement, entry, inspection, and transmission substantially similar to the following:    

 
The Grantor, for and in consideration of the funding in the amount of ([Insert the dollar 
amount provided by BPA for the purchase of the property]) in U.S. dollars which BPA 
provided to acquire fee title ownership of the Protected Property, hereby voluntarily 
conveys and warrants to the United States of America and its assigns a perpetual 
easement with access for conservation purposes (“Conservation Easement”) in, over, 
under, upon and across the Protected Property, legally described in Exhibit A (legal 
description)[Note: the legal description must include a description of any water rights 
accompanying the property in the transaction], attached and incorporated by reference, 
and shown in Exhibit B (map/aerial photo) attached and incorporated by reference, 
created and implemented under applicable state and federal law, and creating an 
interest in property intended to be a conservation easement under [Site the 
appropriate state statute].   For the same consideration cited above, Grantor also 
grants and conveys to the United States of America and its assigns, rights of 
enforcement, entry, inspection and rights relating to transmission facilities.   

 
The Parties intend this Conservation Easement to be a perpetual and irrevocable 
easement in gross, and further intend its terms and conditions, set forth below, to 
create equitable servitudes and covenants running with the land, binding upon 
Grantor’s successors and assigns for the benefit of the [NAME] as Grantee and the 
United States as holder of certain rights.  

 
BPA RIGHTS OF ENFORCEMENT, ENTRY, INSPECTION, & RELATING TO 
TRANSMISSION FACILITIES:  

 
Clauses (separate and apart from the granting, habendum or warranty provisions) 
referencing BPA as the U.S. agency for which the rights are being acquired, 
including transmission rights, and further describing those rights substantially 
similar to the following:   
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RIGHTS CONVEYED TO THE UNITED STATES 
 

Regarding the rights of entry, inspection, enforcement, and rights for 
transmission facilities granted to the United States, BPA is the acquiring federal 
agency. 

  
 A.   Access.   

 
1. To enter the Property at a reasonable time and upon prior written 
notice to Grantor, for the purpose of making a general inspection of the 
Protected Property to monitor compliance with this Easement, including to 
survey the fish and wildlife habitat. 
 
2. To enter the Property at such other times as are necessary if the BPA 
has a reason to believe that a violation of the Easement is occurring or has 
occurred, for the purpose of mitigating or terminating the violation and 
otherwise enforcing the provisions of this Easement.  Such entry shall be 
upon prior reasonable notice to Grantor [and Grantee], and BPA shall not in 
any case unreasonably interfere with Grantor’s use and quiet enjoyment of 
the Property by such access. 
 

B. Enforcement.  In the event that the Grantee fails to enforce any of the 
terms of this easement, as determined at the sole discretion of the BPA, then 
BPA may exercise all of the rights and remedies of the Grantee, and is 
entitled to all of the indemnifications provided to the Grantee.   

 
  A clause providing for BPA’s transmission rights substantially similar to the following: 

 
Transmission Facilities.  If BPA needs a transmission line right-of-way including 
access over the Property, BPA may construct, locate, operate, maintain and access 
future transmission facilities within the Conservation Easement area, provided that 
such construction, location, operation, maintenance and access are consistent with 
the purposes of this Easement [INSERT THE FOLLOWING IF LANDOWNER 
SEEKING CHARITABLE DEDUCTION: “to preserve and protect the Property 
‘predominantly in its existing condition as a relatively natural habitat of fish, 
wildlife, or plants, or similar ecosystem,’" (as that phrase is used in 26 U.S.C. § 
170(h)(4)(A)(ii), as amended and in regulations promulgated under this law)]; and 
further provided that such construction, location, operation, maintenance and 
access does not have a materially adverse impact on the conservation values 
protected by this Easement.  Should such a transmission right-of-way be needed by 
BPA over the Property, Grantee, Grantor, and BPA will negotiate the terms and 
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conditions of the right-of-way in accordance with applicable law.  Any transmission 
rights-of-way shall be for the sole purpose of transmission of electrical power and 
ancillary transmission communications. 

 
Notices to BPA.   

 A requirement that the landowner notify the Grantee and BPA regarding any 
anticipated change in land ownership; 
 

 A requirement that the landowner notify the Grantee and BPA regarding any 
potential violations of the terms of the easement; 
 

 Consider what other notices the landowner is required to give the Grantee that 
BPA would also be interested in, and include notification to BPA.  
 

  Make sure the “Notices” provision of the Easement includes appropriate 
contacts for BPA (i.e., Real Property Services and Fish and Wildlife). 

 
BPA Approvals.  
 
Easement provides the following. 
 

 BPA’s review and approval of: the Management or Stewardship Plan for the 
property and any amendments to the Plan;   for example: 
 

  CHOOSE ONE: 
A.  Stewardship Plan [or Management Plan] Approval.  The Grantor 
and Grantee shall provide the initial draft Stewardship Plan to BPA 
and BPA will have 30 business days to review it.  The plan cannot be 
final without BPA’s approval, which BPA may not unreasonably 
withhold or condition. When such approval is not granted or denied 
within thirty business days, approval of the Stewardship Plan or any 
revisions thereto may be presumed.  The Parties will provide 
subsequent Stewardship Plans and plan revisions for BPA review, but 
they need BPA approval only when proposing substantive changes 
from the initial plan. 

 
[Or] 

 
B. Stewardship Plan Approval.  The Stewardship Plan is attached as 
Exhibit [XX].  In the event of substantive changes to the Stewardship 
Plan, the Parties shall provide a revised Stewardship Plan to BPA and 
BPA will have 30 business days to review it.  The revised Stewardship 
Plan cannot be implemented without BPA’s approval, which BPA 
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may not unreasonably withhold or condition. When such approval is 
not granted or denied within thirty business days, approval of the 
revised Stewardship Plan may be presumed.   

 
 

 Language requiring BPA’s review and approval of any assignment of the 
easement.  
 

 Language requiring BPA’s review and approval (through new acknowledged 
acceptance) of any amendment of the easement. 

 
BPA Participation in Grantee Reviews 
 

  Language addressing how the Grantee and BPA will coordinate on review of 
activities by the landowner that the Grantee has oversight/review approvals for-- 
when would BPA be involved, or not involved in prior approvals of activities by 
the landowner that the Grantee is reviewing and approving?  This should be 
determined between the Parties on a case-by-case basis.  For example, perhaps BPA 
wants to get the same notices of activities that the Grantee gets, and then Grantee 
and BPA can work out themselves (e.g. consistent with their MOA) how to address.  
Sample language from a recent conservation easement is below: 

 
Notices to BPA.  In addition to any other notices the Parties may provide to 
BPA, Grantee will promptly provide BPA with any notices provided by 
Grantor to Grantee pursuant to Sections VIII and XIII.E.  Grantee will also 
promptly provide BPA with any notices received or issued by Grantee 
pursuant to Sections IX, X, XIII, and XV.   

 
Post-Termination/Proceeds 
 

 Language providing for the appropriate allocation of the funds to BPA (or to other 
habitat projects coordinated and approved by BPA) if the easement is judicially 
terminated or extinguished, e.g., “This conservation easement was acquired using 
funds provided to the [Grantee] by BPA.  In the event of judicial termination or 
extinguishment of the easement for circumstances as described under this 
Paragraph, the [Grantee] shall coordinate with BPA and shall apply any funds 
received in settlement for such termination or extinguishment to resident fish and 
wildlife habitat conservation as approved by BPA.  

 
REFERENCE TO the U.S. IN the HABENDUM CLAUSE; TITLE WARRANTIES: 
 

 That there is a habendum clause, sufficient title warranties and covenants for the 
Grantee and the United States, and an Exhibit that includes agreed-upon encumbrances, 
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such as:  
 

 To have and to hold the Easement herein granted unto the Grantee and its 
successors and assigns.  

 
Grantor hereby warrants and covenants to the Grantee and the United States that 
the Grantor is lawfully seized and possessed of the Protected Property in fee simple 
with a good and lawful right to grant the same, including a good and lawful right 
to grant this Conservation Easement; the Property is free and clear of any and all 
encumbrances and restrictions except those specifically set forth in Exhibit XX, 
attached and incorporated by reference; that the Grantee and its successors and 
assigns shall have the use of and enjoy all the benefits derived from and arising out 
of this Conservation Easement; that Grantor shall at the request of the Grantee 
execute or obtain any reasonable further assurances of the title to the Property; and 
that Grantor will forever warrant the title to the Property and defend the 
Conservancy against all persons who claim a lawful interest in the Property, except 
for persons who claim interests under the exceptions described in Exhibit XX.  

 
 
EXECUTION & ACCEPTANCE 
  
That Grantor’s execution of the easement, and the acceptance by Grantee and the United 
States, should read substantially as follows: 
 

 Witness my hand executing this Conservation Easement this [INSERT 
DAY] day of [INSERT MONTH], 2013. 
 

 GRANTOR: 
[Insert signature line, and underneath, name or names and how vesting 
statement reads on deed, followed by date + notarized acknowledgment] 
 

 ACCEPTED BY GRANTEE: [Insert signature line, and underneath, name 
or names and how vesting statement reads on deed, followed by date, 
+notarized acknowledgment] 
 

 ACCEPTED BY THE UNITED STATES 
[Insert signature line, and underneath: 
Name 
Title:  Manager, Real Property Services, Bonneville Power Administration 
 
Date, followed by notarized acknowledgment] 
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THINGS THE CONSERVATION EASEMENT SHOULD NOT HAVE: 
 

 Any binding arbitration clause that includes BPA. 
 

 A clause that requires BPA to submit any disputes to a particular judicial venue. (If 
the Grantor & Grantee want to agree on venue for their disputes, that’s okay.) 
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Appendix XIX 
 

Document List for “DOJ” Title Review 
 

(For internal BPA use, provided here for information only) 
 

 Completed BPA 945 form with resolution of all title items 
 
 Purchase Agreement and amendments, signed by vested owner(s) 

 
 Title report (BPA’s showing proposed insured as the “United States of America and 

its assigns”) and all exceptions with Surveyor certification stamp on legal 
description and all referenced legal description documents 

 
 Phase 1 ELA with BPA review and approval and resolution of any 

recommendations 
 

 Conservation Easement in final or near final form 
 

 Draft warranty deed (if acquiring fee title) with water rights (if any) 
 
 Baseline Documentation Report (if applicable) 

 
 Authority to sign (Tribe, State agency, LLC, etc.) or completed affidavit (of heirship, 

interest of spouse for example), if necessary 
 

 Water survey form fully completed 
 

 Maps 
 

 Appraisal or access to appraisal 
 

 Answers or documentation related to outstanding questions 
 

 Surveys and other documents as appropriate, e.g. for access and to ensure 
consistency with legal description 

 
 Indication of project manager, and documentation from project manager, as 

appropriate, indicating that a particular cloud or encumbrance on title does not 
interfere with the conservation purposes of the acquisition 

 Update acquisition spreadsheet with date sent for 945 review. 
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Appendix XX 
 

Annual Site Visit Land Monitoring Report Form 
 
Description of Monitor Visit: Monitoring is conducted by auto, plane and/or on foot. Maps, 
routes and photopoints are all completed using GIS referencing with Trimble Nomad hardware and 
ESRI ArcPAD software. Photos are taken and stored digitally 
 

 
 
 
 
 
 
 
 
 
 
 
Name of monitor: _______________________________    Phone:__________________________ 
Date of monitoring visit: __________________Date of last monitoring visit:  _________________ 
Owner contacted prior to visit?  Yes___  No___  If not, why: ______________________________ 
Name(s) of person(s) accompanying monitor: _________________________________________________ 

 
1. Ownership Status:  Has property changed hands since last monitoring visit?    

Yes____  No____ 
If yes, to whom has the land been transferred (name/address/phone): 

 
If no, does landowner has plans to transfer or sell land in near future?   
Yes____  No____ 
Details: 
 
 

2. Present Land Use:  How is the protected land currently being used by the landowner(s)? 

Residential use: 
 

 

Agricultural use: 
 
 

Forestry use: 
 
 

Other uses or management activities: 

Site: __________________________     Name of current owner: __________________________________ 
         __________________________       Phone #:________________________________________________ 
Tract ID: ______________________     Address: _______________________________________________ 
County/State: __________________  New address?  Yes ____  No ____ 
Project  #:______________________     Email:  ________________________________________________ 
      New email?   Yes ____    No ____ 
 
Guiding Documents: (Contracts, easements, management plans, land use agreements, etc.) 
 
Easement dated:       Baseline dated: 
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3. Condition of Protected Land:   
Has the property been altered by human/animal activity since last monitored (e.g. new 
buildings, roads, trails, fences, timber harvesting, excavation, grazing)?   

Yes ___  NO ___    
 If yes, describe the activity and indicate its location on map. If possible,  

  photograph and attach. 
 

Has the property been altered by natural causes since last monitored (e.g. flood, fire, 
 windstorm)? 

 Yes ____  No ____ 
 If yes, describe the activity and indicate its location on map. If possible,  

  photograph and attach. 
 

Are there any adjacent property uses that could be affecting this property?   
 Yes ____  No ____ 

   If yes, describe the activity and indicate its location on map. If possible,  
   photograph and attach. 
 

4. Landowner Concerns:  Does the landowner have any questions or concerns?  Please list 
questions below and any responses by monitor.  Note questions not answered for later 
follow up. 

  
 
 
 
Any landowner management activities requiring sponsor or BPA Prior Approval? 
 __YES  __NO  
 
Any landowner management activities requiring prior notice to FWP?     
 ___YES ___NO 
  
Did landowner exercise any limited reserved rights?                           
  ___YES ___ NO 
 
 

5. Easement Concerns:  Identify potential problems or specific areas of concern.  Attach 
photos if possible. 

 Building(s): 
 
 

 Encroachment issues: 
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 Vegetation: 
 
 

 Erosion issues: 
 
 

 Water issues: 
 
 

6. Are Grantee rights and responsibilities (see below) being met?                
  __YES __NO 

 

LANDOWNER RIGHTS AND RESPONSIBILITIES  
(Based on applicable agreements, easements, and law) 

 

Buildings and structures: 
 
Grazing – Range Management: 

 
Cultivation, sod-busting, or other range management:  
  
Timber management: 
 
Water rights used: 
 
Water Developments – alterations to wetlands and riaprian areas – changes to 

  water rights: 
Maintenance or new construction of roads, fences, utilities or other   

         improvements: 
 
Agrichemicals use – Pest management:      
  
Exploration and/or extraction of soil, gravel, sand, hydrocarbons or other  

        minerals: 
 
Subdivisions, property sales, or property leases: 
 
Restoration and/or Habitat Enhancement: 
 
Unauthorized commercial uses:       
 
Dumping:           
 
Game farming or related:        
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Status of Management Plan: (If being developed or amended) 
 
Monitoring Concerns:  Is there anything you noted during this visit that future monitors should be 
aware of not already listed in monitoring plan or baseline? 
 
 
 Photo points taken:  Yes ____   No ____ 
 
 
 

Conclusion 
 

Grantor  was/was not in full compliance with all terms of the conservation easement 
during FY2XXX. 
 

 
 
 

Monitor signature:  ____________________________  Date:  _________________ 

At the end of monitoring visit, please check one of the following: 
____ I noted nothing of concern   ____ I think there might be a problem 
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Appendix XXI 
 

 Self-Reporting Form for Easement Properties 
 
1.  Property Information.  (This information is filled in by BPA before sending the form to the 
landowner.)  Please review information in this section for accuracy and make any corrections or 
updates if needed. 

Property Name:   
Property Address:   
Landowner Name:   

Landowner Address:  
Landowner Phone:  
Landowner Email:  

BPA staff assigned to land:  
Preparer’s Name (if 

different from landowner): 
 

 
2.  Ownership.  Please answer the following questions regarding the ownership of the 
property, and note any changes in the past year.  Please include the names and dates of 
any transfers or claims made by others. 
Does the landowner still 
own the entire parcel? 

 

Has there been any change 
in the land ownership in 
the past year? 

 

Has there been any 
division or partition of the 
property in the past year? 

 

Has an easement, lien, 
water right, or other right 
to use the property been 
granted in the past year? 

 

Has anyone asserted a 
claim (mineral right or 
other) to the property in 
the past year?  
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3.  Management activities.   
Does this property have a   
management plan? 

 

What problems arose   
implementing the 
management plan?  
Should the management 
plan be changed or 
amended?   

 

Is the management plan 
effectively protecting the 
conservation values of the 
property?  If not, please 
explain. 

 

 
4. Natural Disturbances.  
Have there been ecological 
changes or natural 
disturbances in the past 
year?  If yes, describe the 
specific changes and the 
location of the change. 

 

 
5.  Adjacent Lands. 
Are you aware of any 
planned or current 
activities on land adjacent 
to your property that may 
negatively impact the 
conservation values of the 
property? 

 

Are you aware of any new 
or planned or existing 
roads, trails, paths, or 
other features that pass 
close to your property?  If 
so, please provide an 
explanation of what this 
feature is.   
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Are there any disputes 
regarding the boundary of 
this property?  Has 
anyone entered and used 
the property without your 
permission?  Have there 
been any problems with 
neighbors or trespassers 
not indicated above?  If 
yes, please provide details. 

 

 
6.  Prohibited Uses.  The following uses are prohibited on the land covered by the 
conservation easement.  If a section is marked “not applicable” by BPA, the prohibition is 
not applicable to your easement.  Please note if there was any change in a prohibited use of 
the land in the past year.  
Attribute Easement Restriction Change in the 

past year?  If yes, 
please describe 

Commercial 
activity 

Commercial or industrial activity is 
prohibited. 

___Y ___N 

Observations: 
 
 
New residential 
activity 

New residential activity is prohibited. ___Y ___N 

Observations:  
 
 
Cutting vegetation No cutting of trees or vegetation, except as 

part of activities described in the Approved 
Management Plan or the manual removal of 
exotic species 

___Y ___N 

Observations:  
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Construction All construction, improvements and/or 
other man-made modifications such as 
buildings, structures, and parking lots are 
prohibited except those approved in writing 
by BPA.  

___Y ___N 

Observations:  
 
 
Fences Fences are prohibited except for: 

1. Temporary fences for the protection of 
trees or wildlife which provide for deer 
and elk movement 

2. Fencing to control wildlife damage to 
sensitive vegetation is permitted 
provided that it is limited to small areas. 

___Y ___N 

Observations:  
 
 
Roads Roads and parking lots are prohibited 

except for: 
1. Maintenance of existing roads to allow 

restoration 
2. Those approved by BPA 

___Y ___N 

Observations:  
 
 
Topography Altering the general topography, including 

but not limited to flood control work is 
prohibited except as approved by BPA. 

___Y ___N 

Observations:  
 
 
Water courses Natural water courses, lake shores, 

wetlands or other bodies may not be 
altered. 

___Y ___N 

Observations:  
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Off-road vehicles Except for vehicles used to facilitate the 
Approved Management Plan, motorized 
off-road vehicles may not be operated on 
the property. Bicycles may not be used 
either.  

___Y ___N 

Observations:  
 
 
Land surface 
alteration 

Any mining, quarry, gravel extraction, 
grading, excavation, or alteration of the 
land surface is prohibited  

___Y ___N 

Observations:  
 
 
Hazardous 
materials 

No release of hazardous substances such as 
oil, asbestos, fertilizers, herbicides, 
pesticides or nuclear material is allowed. 

___Y ___N 

Observations:  
 
 
Public and river 
access 

Public access which damages the Property’s 
Conservation Values or threatens such 
damage is prohibited.  
1. Minimal public access, public access 

authorized in the Approved 
Management Plan, or public access 
approved by BPA by mail or email is 
permitted.  

___Y ___N 

Observations:  
 
 
Dumping Waste, soil, trash, ashes, bio-solids and 

unsightly or offensive materials are not 
allowed and may not be accumulated. 

___Y ___N 

Observations:  
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Animals No domestic, exotic or farm animal of any 
type are allowed on the Property unless 
expressly permitted in writing by BPA and 
consisted with the restoration, preservation, 
or protection of the Conservation Values.  

___Y ___N 

Observations:  
 
 
Billboards Billboards and signs are prohibited. Signs 

may be displayed to state: 
2. The name and address of the Property 
3. The owner’s name 
4. The area protected by this conservation 

easement 
5. No trespassing signs and the like 
6. Educational signs consistent with 

protection of the Conservation Values 

___Y ___N 

Observations:  
 
 
 
7.  Other—Please use additional paper as needed.   
Are there any easement conditions that you have questions about or that you would like to see 
readdressed? _____________________________________________________________________ 
________________________________________________________________________________
________________________________________________________________________________ 
 
Are there any other things that BPA should know regarding this property? _________________ 
______________________________________________________________________________ 
______________________________________________________________________________ 
   
Is there any information or material that you need from BPA? ___________________________  
______________________________________________________________________________ 
______________________________________________________________________________ 
 
If you have any questions about your easement or the information requested on this sheet, please 
contact Heidi Haserot, BPA Real Property Specialist, at 503-230-3115 or Dorie Welch at 503-230-
5479. 
 
Completed By: __________________________________________ 
Date: _________________________________________________ 
 
Thank you for your assistance.  
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Appendix XXII 
 

Sample Land Use Agreement 
 
 

In reply to:   
BPA Case No.       

 
Tract No.       
Line Name:       
AD NO#      ; Structure #       
Stationing:       
 
 
                  
      

 
 

LAND USE AGREEMENT 
 
 

Bonneville Power Administration (BPA) hereby agrees to your use of BPA's conservation 
easement area for construction/installation, use, and maintenance of a ________. 

The location of your use is partially within the ______ of Section _____, Township _____, 
Range _______, _____ Meridian, _____ County, State of ______, as shown on the attached 
segment of BPA Drawing No. _______, marked as Exhibit _______. 

You shall not make any changes or additions to your use of the easement without BPA's 
review and written approval.  Any other uses on the easement must be applied for 
separately. 
Please note that BPA is not the owner of this property. If you are not the owner, you must 
obtain the owner(s) permission to use this property.  There may also be other uses of the 
property that might be located within the same area as your project.  This agreement is 
subject to those other rights. 

This agreement is entered into with the express understanding that it is not assignable or 
transferable to other parties without the prior written consent of BPA.  This agreement is 
revocable at will by BPA and does not modify, change, or otherwise alter the rights BPA 
acquired by Deed.  BPA may terminate this agreement upon 30 days written notice.  
 
The subject use of this easement area has been determined not to be a hazard to, or an 
interference with, BPA's present use of this easement for conservation and mitigation 
purposes.  Accordingly, there is no present objection to such use.  However, if BPA should 
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determine at any time, that your use has become adversely affect the conservation values 
protected by the easement, you will be required to stop your use or remove such hazard or 
interference from the easement at no expense to BPA. 
 

BY ACCEPTING THIS LAND USE AGREEMENT YOU ARE AGREEING TO THE 
FOLLOWING CONDITIONS 

 
 

1. [Fill in conditions related to proposed use and conservation values on the easement. 
Samples follow.] 

2. Any money’s or rents collected as a result of grantees use of the easement will be 
deposited with ______, and applied towards the cost of funding the project O&M. 

3. No additional structures of any kind shall be built within or on this BPA fee-owned 
site without BPA’s written permission and an amendment to this LUA. 

4. No commercial, industrial, manufacturing, or retail operation of any kind may take 
place at this BPA site.  

5. No hunting of any kind will be allowed at this BPA site.   
6. No accumulation of garbage, trash, junk, debris, machinery that does not run, brush 

or wood. 
7. No livestock or pets allowed on the premises.  
8. No discharge of any weapon on the premises, including but not limited to fire arms, 

air guns, or bows. 
9. BPA premises (grounds, buildings and improvements) shall be maintained in good 

repair and in a safe, clean, and sanitary condition  
 

IN ADDITION, THE FOLLOWING IS BROUGHT TO YOUR ATTENTION 
 
You agree to assume risk of loss, damage, or injury which may result from your use of the 
easement area, except for such loss, damage, or injury for which BPA may be responsible 
under the provisions of the Federal Tort Claims Act, 62 Stat. 982, as amended.  It is 
understood that any damage to BPA's property caused by or resulting from your use of 
the easement area may be repaired by BPA, and the actual cost of such repair shall be 
charged against and be paid by you. 
 
Construction/installation, use, and maintenance of the ______ shall be at no cost to BPA. 
 
BPA shall not be liable for damage to your property, facilities, or injury to persons that 
might occur during maintenance, reconstruction, or future construction of BPA facilities as 
a result of your facilities being within the easement. 
 
If you have any questions or concerns, please notify this BPA Realty Office.  You may 
direct any communication to Bonneville Power Administration, [NAME], or telephone. 
A copy of this agreement shall be physically located at the project during construction 
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activities.  

 

THIS LAND USE AGREEMENT BECOMES EFFECTIVE UPON THE SIGNATURE OF 
ALL PARTIES. 

 

I HAVE READ, UNDERSTAND, AND CONCUR WITH THE TERMS OF THIS 
AGREEMENT: 

 

_______________________________  ___________________ 
Applicants Name     Date 
 

 

I HAVE READ, UNDERSTAND, AND CONCUR WITH THE TERMS OF THIS 
AGREEMENT: 

 
 
_______________________________  ___________________ 

Owners Name      Date 
 

THIS AGREEMENT IS HEREBY AUTHORIZED BY BONNEVILLE POWER 
ADMINISTRATION: 
 
 
 
______________________________ ___________________ 
 Date 
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Appendix XXIII 
Sample Easement Encroachment Policy 

 
 

To be developed 
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Appendix XXIV 
 

Sample Easement Encroachment Letter 
 
In reply refer to:  
   BPA Case No.       
 
 
Tract No       
Line Name:       
ADNO#       Structure #       
Stationing       
 
CERTIFIED MAIL - RETURN RECEIPT REQUESTED  
 
 
Dear            : 
 
Bonneville Power Administration (BPA) personnel have reported the encroachment of 
______ within our conservation easement.  These encroachments are located in a portion of 
the _______ of Section _______, Township ________, Range _____, ______ Meridian,        
County, _______ as indicated on the enclosed segment of BPA Drawing No.     . 
 
BPA acquired this conservation easement to protected enumerated conservation values in 
perpetuity in partial fulfillment of the agency’s responsibilities to protect, mitigate, and 
enhance fish and wildlife habitat.     
 
Your ______ are considered a       and clearly violate the easement rights that BPA has 
on your land.  Because of the issues inherent with these types of encroachments, you will 
need to have these modified to comply with current standards/removed from the right-
of-way.  This will be done at no cost to BPA and you should attempt to have this done as 
soon as your schedule will allow.  

I need to inform you that until these encroachments are removed, you will have to 
assume risk of loss, damage, or injury which may result from the encroachments being 
located within the easement.  It is further understood that any damage to BPA the 
conservation values or BPA’s property caused by or resulting from the ______ being 
within the easement area may be repaired by BPA and actual cost of such repair shall be 
charged against and paid by you. 

If you need assistance in locating the boundaries of the easement or have questions 
regarding this notice, you may direct any communication to this office, Bonneville Power 
Administration, or by telephoning. 
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ACKNOWLEDGMENT 
 
 
STATE OF OREGON ) 

 ) ss. 
County of    ) 
 
On this ____________day of ________________________, 20_________ , before me 
personally 
appeared_________________________________________________________________ , 
known to me or proved to me on the basis of satisfactory evidence to be the person who 
executed the within instrument as the     
acknowledged to me that ___he executed the same freely and voluntarily in such capacity; 
and on oath stated that ___ he was authorized to execute said instrument in such official or 
representative capacity. 
    
  Signature 
 
    
  Print Name 
 
  Notary Public in and for the 
  State of   
 
                     (SEAL) Residing at   
 
  My commission expires   
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From: Key,Philip S (BPA) - LN-7
To: "Shurts, John"
Subject: RE: Bonneville comments
Date: Tuesday, November 26, 2013 4:41:00 PM

It’s a done deal.  See you then.
 

From: Shurts, John [mailto:jshurts@nwcouncil.org] 
Sent: Tuesday, November 26, 2013 4:41 PM
To: Key,Philip S (BPA) - LC-7
Subject: RE: Bonneville comments
 
9 am on Dec 4 works for me. I just put it on my calendar. Thanks!
 
From: Key,Philip S (BPA) - LC-7 [mailto:pskey@bpa.gov] 
Sent: Tuesday, November 26, 2013 4:34 PM
To: Shurts, John
Subject: RE: Bonneville comments
 
Hi John,
 
Yes, I’m probably the best one to start your conversation with and  I’d be happy to discuss BPA’s
comments. I could drop by Wednesday December 4 around 9 if that’s convenient.  If not, I’m
downtown most every morning dropping my daughter at school, so I could swing by your office
around 8 most other mornings. Hope you have a great thanksgiving.
 
Philip
 

From: Shurts, John [mailto:jshurts@nwcouncil.org] 
Sent: Tuesday, November 26, 2013 4:24 PM
To: Key,Philip S (BPA) - LC-7
Subject: Bonneville comments
 
Hey Philip,
 
Can I get some time with you or whomsoever you think best among your lawyers to talk
about some of the legal issues in the F&W Program amendment process?  E.g., while most
of the legal stuff in the Bonneville comments are statements of the obvious, there are a few
things that make me scratch my head. Two examples:
 
(1) 5 million fish goal
 

Returning Five Million Fish Annually to the Basin
 
BPA supports the Program’s basin-wide goal for returning five million salmon
annually, a recasting of the original “double the runs” goal from the 1980s.  This goal
has become a Program fixture with broad support.  Presented in context, it should be
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considered a regional goal applicable to all hydroelectric dams and other human
impacts in the basin and include both naturally spawning and hatchery fish. 
 
Smolt to Adult Return (SAR) Ratios
 
Similarly, the interim-objective for smolt-to-adult survival rates in the 2-6% range[1]
is broader than the Northwest Power Act mandate to mitigate for hydroelectric
projects in the Basin, because SARs encompass all human and natural impacts…. 

 
[from pp 2-3 of the Bonneville comments (italics added)]
 

I appreciate the support. But the writing implies -- well, it does more than imply -- that the 5
million fish goal is broader than the Northwest Power Act mandate to mitigate for
hydroelectric project impacts.  Whatever people think of the 5 million fish goal, it originated
in 1987 as an interim doubling goal to address hydropower losses estimated to be greater
than that interim goal. That is, even as transmuted from “doubling 2.5 million” to “five
million” the goal originated in the Program and has always been in the Program as a goal
wholly intended to address “the low end of the range” of hydrosystem losses (as written in
1987). Not hydropower losses + losses from other human activities. I’m at a loss to know
where the different concept expressed in the comments comes from.
 
(2) Program Scope:  Mitigating Only Impacts to Fish and Wildlife Caused by the Hydroelectric
System
 

On the first page of the first Program, the Council described its scope succinctly.
 

The program is limited by the Act to measures to protect, mitigate, and
enhance fish and wildlife affected by the development, operation, and
management of hydroelectric facilities on the Columbia River and its
tributaries.  The program does not address . . . harm to fish and wildlife
attributable to causes other than hydroelectric development.[2] 

 
In contrast, a number of the recommendations for Program amendment do not address
harm to fish and wildlife attributable to hydroelectric development.  While we all
share concerns about potential direct and indirect effects of these risk factors—climate
change
and acts of God, introduction of non-native species including aquatic nuisance
species, ocean conditions, toxic chemicals, etc.—these extend beyond the 
hydroelectric impacts covered by the Northwest Power Act. 
 
We recommend that the Council facilitate regional discussions about these broader
issues in relation to our shared objective of successful fish and wildlife rebuilding,
with emphasis on awareness and need for cost-sharing partnerships among those with
responsibility.  The region can  engage appropriate parties as directed by the Act in
section 4(h)(8)(C) to address these broader  mitigation measures.  The Council is well
situated to facilitate these broader regional discussions and  agreements—and  see that
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they are successfully implemented.
 
[from pp. 14-15 of the Bonneville comments]

 
            ***
 
            Toxics Contamination

 
BPA believes that the Council struck the right note with its encouragement in the
2008 Program of “federal action agencies to collaborate on investigation of
contaminant source identification and long-term monitoring of priority toxic
contaminants with federal, regional, and state agencies to better understand how
contaminants are taken up by different fish and wildlife species.”   BPA appreciates
the importance of the toxics studies recommended by many entities, but all of the
proposals seek to address fundamental scientific questions that arise outside the
existence or operation of the FCRPS.  For example, studies on the environmental fate
and persistence of contaminants, contaminant mixture interactions, or effective
pollution control measures and mitigation strategies  are wholly unrelated to the
FCRPS.
 
Some commenters opine that dam and reservoir presence contribute to the
accumulation and distribution of toxic substances in the environment.   Still, FCRPS
dams have not created the Northwest’s legacy of toxic contamination.  Any additional
provisions added to the Program to address this contamination should focus on
identifying the responsible parties who are the presumptive original sources for
mainstem toxics contamination.
 
[from pp. 17-18 of the Bonneville comments]

 
We need to have a discussion of program scope and what it means to connect proposed
measures to the hydrosystem impacts. This keeps coming up, and it never makes any sense
to me.  When a tributary stream is low on water due to irrigation withdrawals, with a
resulting loss of wetted areas and high water temperatures that makes it less than ideal for
salmon and steelhead -- well, the hydrosystem did not cause that problem either. But the
scope of the Fish and Wildlife Program and Bonneville’s funding authority clearly extends to
funding tributary habitat enhancements, including (for example) a water transaction to get
water back in stream and solve the water quality problem. The linkage is NOT that the
problem addressed has anything to do with the hydrosystem. The linkage is that we expect
that if we enhance conditions in that spot by addressing non-hydro problems, we can offset
survival impacts/losses attributable to the hydrosystem -- per Section 4(h)(5) and 4(h)(8)(A)
the linkage to the hydrosystem is to the impacts to the fish or the fish loss and the ability to
do something of survival benefit to the same fish outside the hydrosystem. The same logic
takes us all over the basin to address all sorts of non-hydro problems, including screening
irrigation withdrawals, improving riparian and upland areas to reduce sediment problems in
the water, and into the estuary to remove dikes. Why does the same logic all of the sudden
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fail when the non-hydro problem that may be affecting salmon health and which, if
addressed, might be an enhancement that compensates for otherwise unconnected
hydrosystem impacts, is toxic contaminants in the water? What am I missing?
 
I do think there are other concerns truly at play here, both legal (possible in lieu problems
with some of this) and policy/priority in nature. It would be silly to expect the Bonneville
fund to be a major source of clean-up funds for toxic problems in the basin, for a whole
host of reasons. But the bare idea that some non-hydro effects to salmon and steelhead
survival are completely and legally off limits because not caused by the hydrosystem, but all
the other non-hydro problems we can address are ok, is, well, wearing on me. Help me out
on that one. What is the distinction? If there is one, it is not coming across in the
recommendations and comments.  Thanks.
 
Cheers, and have a Happy Thanksgiving!
 
John

[1] See, e.g., CBFWA 2008 Program Amendment Recommendation § 2.1.2; Idaho 2008 Program

Amendment Recommendation page 10. 
[2] Council, 1982 Program, page 1-1. The Council used the same language verbatim in the 1984 (Program
at page 1).  The language changed slightly in 1987 to say, “By law, this program is limited to measures
that deal with the impacts created by the development, operation and management of the hydroelectric
facilities on the Columbia River and its tributaries.” 1987 Program at page 19. 
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From: Key,Philip S (BPA) - LN-7
To: Stier,Jeffrey K (BPA) - KE-4
Subject: FW: Council Amendment Comments ltr dtd 11/20/13
Date: Monday, October 27, 2014 3:00:00 PM
Attachments: AmendmentCommentsLtr11202013.pdf

 
 

From: Kerr,Mary K (BPA) - KE-4 
Sent: Wednesday, November 20, 2013 4:18 PM
To: Bodi,Lorri (BPA) - KE-4; Key,Philip S (BPA) - LC-7; Maslen,Bill (BPA) - KEW-4; Cogswell,Peter (BPA)
- DK-7; McNary,Sarah R (BPA) - A-7; Sweet,Jason C (BPA) - KEWR-4; Dondlinger,Gregory J (BPA) -
KEW-4; Barco III,John W (BPA) - A-7; Foster,Marchelle M (BPA) - KEWR-4; Harwood,Holly C (BPA) -
PGB-5; Krueger,Paul Q (BPA) - KEWM-4; Lofy,Peter T (BPA) - KEWU-4; Skidmore,John T (BPA) - KEWL-
4; Mercier,Bryan K (BPA) - KEWB-4; Zimmer,Pat R (BPA) - DKN-WASH; Yarman,Jennifer A (CONTR) -
KEW-4
Subject: Council Amendment Comments ltr dtd 11/20/13
 
Attached is Lorri’s letter to the Council, just posted to their website.   Please forward to anyone I
missed.    Thanks everyone!
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From: Miller,Lori E (CONTR) - DIR-7
To: Ball,Crystal A (BPA) - DIR-7; Bo Downen; Bodi,Lorri (BPA) - KE-4; Chris Hill; Chris Shaw; Cogswell,Peter (BPA)

- DK-7; Dan James; Denny Rohr; Dondlinger,Gregory J (BPA) - KEW-4; Foster,Marchelle M (BPA) - DIT-7;
Harwood,Holly C (BPA) - PGB-5; Jim Litchfield; Maslen,Bill (BPA) - KEW-4; McNary,Sarah R (BPA) - A-7;
Megan Stratman; Mercier,Bryan K (BPA) - KEWB-4; Norris,Tony (BPA) - PGPO-5; Renner,Marcella P (BPA) - KE-
4; Richelle Beck (rbeck@nwriverpartners.org); Shane Scott; Spear,Daniel J (BPA) - PGB-5; Sybil Brown; Terry
Flores; Yarman,Jennifer A (CONTR) - KEW-4; Zimmer,Pat R (BPA) - KE-4

Subject: Fish Issues Customer Meeting agenda--November 19, 2014
Date: Tuesday, November 18, 2014 4:06:06 PM
Attachments: AGENDA11 19 14.doc

Hello,
 
Here is the agenda for tomorrow’s meeting.
 
Please contact Pat Zimmer with any questions.
 
Thank you.
 
 
Lori Miller
Regional Relations
Bonneville Power Administration
DKR-7
( (503) 230-5228
CRGT
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Agenda: 
BPA/Customer Meeting on Fish Issues 

Wednesday, November 19, 2014, 1:30 – 3:00 p.m. 
PPC offices, 825 NE Multnomah 

Call‐in number:  503‐230‐3344, pass code 8499   
  

 
1. Willamette hatchery update (Daniel Spear/Holly Harwood)  

2. Tribes’ request to discuss reintroduction study with customers (Lorri Bodi) 

3. 2013 Annual Progress Report for FCRPS BiOp 

4. TDG waivers  
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From: Bodi,Lorri (BPA) - KE-4
To: Lut,Agnes (BPA) - KEWR-4
Subject: Re: Action Requested: Fish Passage next steps....
Date: Monday, November 24, 2014 12:29:04 PM

Yes. 
 
From: Lut,Agnes (BPA) - KEWR-4 
Sent: Monday, November 24, 2014 11:25 AM
To: Bodi,Lorri (BPA) - KE-4 
Subject: Action Requested: Fish Passage next steps.... 
 
Lorri
Jason asked me to update you and get your approval to move forward with development of a scope
of work for HDR (contractor) that will be developed by Power and reviewed by EFW (Jason and
Agnes) to get the facts concerning the effectiveness of passage above GCL.  Specifically the
contractor would conduct a basic literature review and potentially interview experts concerning fish
passage (#3 in the email below, copied here for convenience):

Investigate:
·        What actual facts are :  Gulpers

o    Baker
o    Pelton-Round Butte
o    Willamette

·        Inventory of impacted dams, what is currently in place (structure) or facilities
·        What are Canada’s actual requirements for fish habitat and passage under their

water use plans?
·        Where are fish strongholds or historic locations/Where are areas with current

habitat suitability?

The contractor will develop an internal BPA document that will help us understand the limitations
and opportunities that lay ahead with upstream passage. 
 
Are you good with moving out on this?
Rick Pendergrass would like to meet with HDR and present the scope of work on Thursday, Dec 4.
We can discuss further at our 1-on-1 today at 2:30.
 
Thank you.
Agnes-
 
 

From: Pendergrass,Richard M (BPA) - PGP-5 
Sent: Friday, November 21, 2014 2:03 PM
To: McNary,Sarah R (BPA) - A-7; Barco III,John W (BPA) - A-7; Sweet,Jason C (BPA) - KEWR-4;
Lut,Agnes (BPA) - KEWR-4; Peone,Joe E (CONTR) - DKT-MEAD-GOB; Harwood,Holly C (BPA) - PGB-5
Cc: Stephan,Nancy L (BPA) - PGPL-5; Pendergrass,Richard M (BPA) - PGP-5
Subject: Fish Passage next steps....
 
Here is Nancy’s notes from our last meeting.  
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  Agnes set a ½ hour
meeting on Monday for #3 so perhaps we can spend a few minutes on the rest if time permits.
 

From: Stephan,Nancy L (BPA) - PGPL-5 
Sent: Friday, November 21, 2014 1:48 PM
To: Pendergrass,Richard M (BPA) - PGP-5
Subject: My notes.....
 
Rick,
 
This is what I had down from our meeting on Nov 21.  Not sure I capture all the items, but here are
my notes and action items:
 

1.       Have our F & W experts weigh in on what are the paths forward or critical milestones
over the next few months.

2.       Request of Joe Peone and F & W staff:
·         Inventory of current F & W program with respect to pertinent passage efforts
·        Tease out what we are doing in Canada (Okanagan, Colville, sturgeon) – have Joe

work with Scott (inform Jason Sweet about assignment)
·        What mitigation has been done for blocked areas?

3.       Fish Passage:  Basic research (Jason Sweet)
Investigate:
·        What actual facts are :  Gulpers

o    Baker
o    Pelton-Round Butte
o    Willamette

·        Inventory of impacted dams, what is currently in place (structure) or facilities
·        What are Canada’s actual requirements for fish habitat and passage under their

water use plans?
·        Where are fish strongholds or historic locations/Where are areas with current

habitat suitability?

4.       Look into fish passage at Shasta/Folsom:  Research and have Rick contact Tim Personius
to find out more (schedule call on Thurs or Fri).

5.       Rick:  Talk with Levi on best source for who at the BOR would know about fish passage
efforts.

6.       Develop an option paper:  flow chart and options (who?)
·        Begin with options
·        Include how we interface with other initiatives
·        Critical path – timeline for ammendments

7.       Bring all these issues and options up at 3P meeting
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8.       Set up meeting week after next
 

 

Nancy Stephan
Program Manager – Columbia River Treaty Review
Bonneville Power Administration  PGP-5

905 N.E. 11th Avenue
Portland, OR  97232
503.230.5296
nlstephan@bpa.gov
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From: Spear,Daniel J (BPA) - PGB-5
To: Lut,Agnes (BPA) - KEWR-4; Pendergrass,Richard M (BPA) - PGP-5; McNary,Sarah R (BPA) - A-7; Barco III,John

W (BPA) - A-7; Sweet,Jason C (BPA) - KEWR-4; Peone,Joe E (CONTR) - DKT-MEAD-GOB; Harwood,Holly C
(BPA) - PGB-5

Cc: Stephan,Nancy L (BPA) - PGPL-5
Subject: RE: Fish Passage next steps....
Date: Monday, December 01, 2014 12:01:59 PM
Attachments: Draft SOW for High Head Passage AL edits accepted.docx

Hi Agnes et al:
 
Thanks for the insightful edits. I accepted most of them and included the Cougar PFFC as an existing
structure to be studied, while noting that it is meant to be a research vessel and not a “solution” like
the other structures.
 
I left in your notes of caution regarding the designing of a habitat study or collection efficiency
study. I agree that this is a step beyond gathering what is known, but I think a basic sketch of what
these studies could look like would be useful if it turns out that the available habitat and passage
data is sparse. As we discussed, it would be worthwhile for the 3Ps to make that determination on
their own.
 
Have a good day.
 
Dan Spear
 
 
 

From: Lut,Agnes (BPA) - KEWR-4 
Sent: Monday, December 01, 2014 9:16 AM
To: Spear,Daniel J (BPA) - PGB-5; Pendergrass,Richard M (BPA) - PGP-5; McNary,Sarah R (BPA) - A-7;
Barco III,John W (BPA) - A-7; Sweet,Jason C (BPA) - KEWR-4; Peone,Joe E (CONTR) - DKT-MEAD-GOB;
Harwood,Holly C (BPA) - PGB-5
Cc: Stephan,Nancy L (BPA) - PGPL-5
Subject: RE: Fish Passage next steps....
 
Thank you for putting the SOW together, Dan.
 
My edits are attached and visible in Track Changes.
Please let me know if you have any questions regarding my edits.
 
Thank you
Agnes-
 

From: Spear,Daniel J (BPA) - PGB-5 
Sent: Wednesday, November 26, 2014 3:03 PM
To: Lut,Agnes (BPA) - KEWR-4; Pendergrass,Richard M (BPA) - PGP-5; McNary,Sarah R (BPA) - A-7;
Barco III,John W (BPA) - A-7; Sweet,Jason C (BPA) - KEWR-4; Peone,Joe E (CONTR) - DKT-MEAD-GOB;
Harwood,Holly C (BPA) - PGB-5
Cc: Stephan,Nancy L (BPA) - PGPL-5
Subject: RE: Fish Passage next steps....
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Hello:
 
Here is a preliminary draft of a Statement of Work for the issues described below. I made a few
assumptions here such as the idea that some sort of scientific habitat survey  above GCL already
exists. I do not know if that is actually the case.
 
Also attached, is a power point I made back around 2007 about high head passage structures. It’s
out of date but should provide a least a bit of back ground. I believe that Julie Doumbia has also
done an examination of the Baker Gulper that could add information too.
 
I’m not sure what the next steps are, but please feel free to add or edit as you see fit.
 
Happy Thanksgiving!
 
Dan Spear
 
 

From: Lut,Agnes (BPA) - KEWR-4 
Sent: Tuesday, November 25, 2014 8:03 AM
To: Pendergrass,Richard M (BPA) - PGP-5; McNary,Sarah R (BPA) - A-7; Barco III,John W (BPA) - A-7;
Sweet,Jason C (BPA) - KEWR-4; Peone,Joe E (CONTR) - DKT-MEAD-GOB; Harwood,Holly C (BPA) -
PGB-5; Spear,Daniel J (BPA) - PGB-5
Cc: Stephan,Nancy L (BPA) - PGPL-5
Subject: RE: Fish Passage next steps....
 
Rick
I spoke with Lorri yesterday afternoon about moving forward with item 3 below.  She is supportive
but with the following change to the last bullet:
 

3.Fish Passage:  Basic research (Jason Sweet)
Investigate:
·         What actual facts are :  Gulpers

o    Baker
o    Pelton-Round Butte
o    Willamette

·         Inventory of impacted dams, what is currently in place (structure) or facilities
·         What are Canada’s actual requirements for fish habitat and passage under their

water use plans?
·         Where are the current fish strongholds or historic habitat locations above Grand

Coulee in the US?  What is the quality, quantity, location (map), access, fish use, and
reservoir connectivity associated with that habitat? /Where are areas with current
habitat suitability?

Thanks, Rick.
Agnes-
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From: Pendergrass,Richard M (BPA) - PGP-5 
Sent: Friday, November 21, 2014 2:03 PM
To: McNary,Sarah R (BPA) - A-7; Barco III,John W (BPA) - A-7; Sweet,Jason C (BPA) - KEWR-4;
Lut,Agnes (BPA) - KEWR-4; Peone,Joe E (CONTR) - DKT-MEAD-GOB; Harwood,Holly C (BPA) - PGB-5
Cc: Stephan,Nancy L (BPA) - PGPL-5; Pendergrass,Richard M (BPA) - PGP-5
Subject: Fish Passage next steps....
 
Here is Nancy’s notes from our last meeting.  

  Agnes set a ½ hour
meeting on Monday for #3 so perhaps we can spend a few minutes on the rest if time permits.
 

From: Stephan,Nancy L (BPA) - PGPL-5 
Sent: Friday, November 21, 2014 1:48 PM
To: Pendergrass,Richard M (BPA) - PGP-5
Subject: My notes.....
 
Rick,
 
This is what I had down from our meeting on Nov 21.  Not sure I capture all the items, but here are
my notes and action items:
 

1.        Have our F & W experts weigh in on what are the paths forward or critical milestones
over the next few months.

2.        Request of Joe Peone and F & W staff:
·          Inventory of current F & W program with respect to pertinent passage efforts
·         Tease out what we are doing in Canada (Okanagan, Colville, sturgeon) – have Joe

work with Scott (inform Jason Sweet about assignment)
·         What mitigation has been done for blocked areas?

3.        Fish Passage:  Basic research (Jason Sweet)
Investigate:
·         What actual facts are :  Gulpers

o    Baker
o    Pelton-Round Butte
o    Willamette

·         Inventory of impacted dams, what is currently in place (structure) or facilities
·         What are Canada’s actual requirements for fish habitat and passage under their

water use plans?
·         Where are fish strongholds or historic locations/Where are areas with current

habitat suitability?

4.        Look into fish passage at Shasta/Folsom:  Research and have Rick contact Tim Personius
to find out more (schedule call on Thurs or Fri).

5.        Rick:  Talk with Levi on best source for who at the BOR would know about fish passage

BPA1500301F_0320

(b)(5)



efforts.

6.        Develop an option paper:  flow chart and options (who?)
·         Begin with options
·         Include how we interface with other initiatives
·         Critical path – timeline for ammendments

7.        Bring all these issues and options up at 3P meeting

8.        Set up meeting week after next
 

 

Nancy Stephan
Program Manager – Columbia River Treaty Review
Bonneville Power Administration  PGP-5

905 N.E. 11th Avenue
Portland, OR  97232
503.230.5296
nlstephan@bpa.gov
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Draft  Pre‐Decisional  For Discussion Purposes Only 

1 
 

Draft Statement of Work on the Evaluation of Existing High Head Passage Structures                                   

and Fish Habitat Above Grande Coulee Dam in the United States  

 

I. Fish Habitat 

A. Please review the most recent surveys of fish habitat available above Grande Coulee Dam in the 

United States. Based on these surveys, what is the carrying capacity of the habitat above Grande Coulee 

in the USA for native fish, including salmonids? Overall, what is the quality, quantity, accessibility, and 

reservoir and reach connectivity, and fish use associated with this habitat?  Please provide a 

bibliography of the surveys used. 

B. Please describe the methodology used in these surveys. Are there substantive data gaps or 

assumptions made in the surveys which have a significant impact on the results? Are there alternative 

methodologies that could have been used?  

C. Please apply existing tools used to approximate carrying capacity of habitat (such as NMFS’ Liermann 

method) to the habitat above Grande Coulee and compare the carrying capacity derived from these 

approximations to the results of the most recent surveys. How comparable are the results from 

Liermann (or other methods) and the existing surveys?  

D. Please analyze recent surveys on the suitability of Grande Coulee pool as rearing habitat for juvenile 

salmonid species. Based on these surveys, to what degree (if any) is the reservoir, as rearing habitat, a 

limiting factor for salmonids? Please differentiate by species (i.e. Chinook as opposed to steelhead) and 

consider limiting factors such as the presence of native and non‐native piscivrous predators, agricultural 

pollution, physical blockages such as weirs or fish screens, and any other pertinent limiting factors. 

E. [BPA_Agnes1]If, based on items A‐D above, it appears that the existing habitat survey information does 

not provide a sufficiently robust appraisal of the carrying capacity of the habitat above Grande Coulee 

Dam in the United States and/or an appraisal of the suitability of the Grande Coulee Pool for rearing 

habitat then, with the approval of the COTR, please design a study to analyze the following questions: 

i. What is the carrying capacity of the habitat above Grande Coulee in the USA for salmonids? 

Overall, what is the quality, quantity, accessibility, and reservoir and reach connectivity, and fish 

use associated with the habitat above Grande Coulee?  

ii. To what degree, if any, is the Grande Coulee reservoir rearing habitat likely to be a limiting 

factor for salmonids? 

iii. Identify habitat that could likely become productive for salmonids if it were to be improved. 

Please provide a general description of the magnitude of needed improvement, including the 

time and cost and likelihood of success. 

Please provide the COTR a detailed study design including methodology, timing and cost. 
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II. Review of Existing High Head Passage Structures 

A. Please provide a basic overview of high head dam passage structures in operation in the Pacific 

Northwest (the Baker River “Gulper,” the Lewis River “Gulper,” the Cougar Dam Portable Floating Fish 

Collector (PFFC) research vessel on the McKenzie River, and the Pelton Round‐Butte Tower). In the 

overview, please describe the physical challenges associated with each reservoir (i.e. reservoir 

fluctuations, reservoir flow), the species meant to be collected by each structure, the success and 

challenges of collecting the species of concern, quantity of each species collected on an annual basis, 

period of operation, cost to build the structure, and how the structures were designed to accommodate 

the physical challenges and to collect the appropriate species of salmonid (or bull trout or other species 

of concern). In addition, please briefly compare the characteristics of the reservoirs and dams with 

existing high head passage structures to Grande Coulee (i.e. Baker Lake fluctuates by XX  feet annually 

whereas Lake Roosevelt fluctuates by XXX feet annually; Round‐Butte stores XXX acre feet of water 

whereas Lake Roosevelt stores XXXX acre feet of water). 

B. Please describe the “success criteria” formally associated with each structure. What metrics did the 

operator and the National Marine Fisheries Service (NMFS) or other regulators establish to legally 

determine the efficacy of each structure? 

C. For each structure, please describe the data gathered to date on its effectiveness. Please describe and 

summarize completed (and, if possible, ongoing) studies of the effectiveness of each structure including 

the study design, methodology, and results.  Please provide a bibliography of these studies. 

D. While many factors such as reservoir mortality, ocean survival, harvest, hatchery interactions, and 

pre‐spawning mortality determine the overall ability of any salmon population to be self‐sustaining, the 

fundamental measurement of the efficacy of a high head passage structure is its collection efficiency. 

For the purpose of this statement of work, collection efficiency is defined as the proportion of available 
salmonids1 that a structure is able to collect. Has collection efficiency been determined (or examined) at 

existing facilities listed in Item A above? If so, what is the collection efficiency and in what ways does 

collection efficiency vary amongst species between the facilities? If collection efficiency has not been 

explicitly studied, could collection efficiency be estimated from existing data? 

E. At the request of the COTR, please prepare a basic study design for collection efficiency that could be 

utilized for a high head passage structure at Grande Coulee or elsewhere.[BPA_Agnes2] 

 

III. Canadian Legal 

                                                            
1 A smolt that was eaten by a predator at the head of the reservoir was never available to be collected by the 
collector, whereas a smolt that made it to an area near the collector would have had the chance to be collected. If 
it was not collected then it is a “miss”. Part of the challenge of determining collection efficiency, then, is 
ascertaining a reasonable “zone of influence” in which a smolt could be collected. 
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A. Please describe Canada’s current requirement for habitat and fish passage[BPA_USER3] under its current 

water management plans. 

B. Please briefly describe the legal context and underpinnings of these plans and describe how they are 

different from similar laws and regulations in the USA. 
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From: Harrison, John
To: Zimmer,Pat R (BPA) - KE-4
Subject: RE: Summary of Program Amendment?
Date: Wednesday, December 10, 2014 11:57:16 AM
Attachments: PPT final program two pager.pptx

Pretty much, yes.  I put this together as a very brief, two-page overview and took it
to editorial board meetings.  Hope it helps.
 
John
 
From: Zimmer,Pat R (BPA) - KE-4 [mailto:przimmer@bpa.gov] 
Sent: Wednesday, December 10, 2014 11:14 AM
To: Harrison, John
Subject: Summary of Program Amendment?
 
Hey John, sorry I missed you at the meeting this week. Some over here are talking about having a
summary of the F&W Program Amendment for those that want kind of a birds-eye view. Are you
guys doing anything like that for public dissemination?
 
Pat Zimmer
Environment, Fish and Wildlife
Bonneville Power Administration
503-230-3502
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Fish:
• Wild fish: Functioning ecosystems will support and protect wild fish.
• Hatcheries: Defer to the agencies and tribes to define scope, purpose, methods, 

and appropriate management techniques, consistent with current and evolving 
scientific principles.

• Reintroduction into blocked areas: Science-based, phased approach to put 
salmon back into historic habitats blocked by dams.

• Resident fish: Preserve, enhance, and restore native fish in native habitats.
• Non-native and invasive species: Detect their presence, respond early, minimize 

their spread, educate the public.
• Sturgeon: Operate dams to provide flows that encourage sturgeon to spawn 

without harming ESA-listed salmon and steelhead.
• Lamprey: Evaluate dam passage, passage efficiency, and direct mortality.

Wildlife:
• Mitigation: Acquire and protect habitat units identified in loss assessments, 

encourage settlement agreements.
• Protected areas: Protect 44,000 miles of river reaches from new hydroelectric 

development, provide for exemption where projects would have exceptional 
benefits for fish and wildlife.

The Program:
• Adaptive management: Improve understanding of what efforts are working, 

evaluate program progress.

Background:
The Columbia River Basin Fish and Wildlife Program of the Northwest Power and 
Conservation Council is the largest regional fish and wildlife recovery program in the 
United States. Guided by the program, the Bonneville Power Administration spends 
a portion of its revenue from electricity sales to protect and enhance fish and wildlife 
that have been affected by the construction and operation of hydropower dams in 
the basin.

By law, the Council revises the fish and wildlife program every five years. The 2014 
Program revision began more than a year ago and is the result of Council 
consideration of more than 400 recommendations, extensive public comments, and 
public hearings in all four Northwest states.

The 2014 Program is posted on the Council’s website, www.nwcouncil.org
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From: Richelle Beck
To: Bo Downen (bdownen@ppcpdx.org); Chris Shaw; Dan James (djames@pngcpower.com); Dennis Rohr

( ); Jim Litchfield (litchlcg@gmail.com); Megan Stratman; Shane Scott; Sybil Brown - Northwest
Requirements Utilities (sbrown@nru-nw.com); Terry Flores; Tomas Morrissey (tomas@pnucc.org)

Cc: Zimmer,Pat R (BPA) - KE-4
Subject: BPA Cust Group agenda items request
Date: Friday, December 12, 2014 10:57:57 AM

Next week is our regularly scheduled BPA Customer Group meeting and I am a little late getting this
agenda items request out to you, so I am a requesting a prompt response.
 
Here are the agenda items I have come up with:

1.        Progress on priority-setting discussions with Council staff
2.        Mitchell Act funding/irrigation screening costs (any push for BPA funding and how

customers can help)
3.        Reintroduction studies and Council’s push to start immediately

 
Please have any additional agenda items sent to me by first thing Monday morning.
 
Thanks much!
 
Richelle
 
P.S.  I have copied Pat Zimmer on this email so she can see that I am a little behind schedule and
start the process of gathering the right BPA folks for the agenda items already listed. 
 
Richelle Beck
NW RiverPartners
Communications and Technical Specialist
503-274-7792 Office

Cell
rbeck@nwriverpartners.org
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From: Yount, Tracy
To: Renner,Marcella P (BPA) - KE-4; Dan James; Zimmer,Pat R (BPA) - KE-4
Cc: Richelle Beck; Miller,Lori E (CONTR) - DIR-7; Ball,Crystal A (BPA) - DIR-7; Bo Downen; Bodi,Lorri (BPA) - KE-4;

Chris Hill; Chris Shaw; Cogswell,Peter (BPA) - DK-7; Denny Rohr; Dondlinger,Gregory J (BPA) - KEW-4;
Foster,Marchelle M (BPA) - DIT-7; Harwood,Holly C (BPA) - PGB-5; Jim Litchfield; Maslen,Bill (BPA) - KEW-4;
McNary,Sarah R (BPA) - A-7; Megan Stratman; Mercier,Bryan K (BPA) - KEWB-4; Norris,Tony (BPA) - PGPO-5;
Shane Scott; Spear,Daniel J (BPA) - PGB-5; Sybil Brown; Terry Flores; Yarman,Jennifer A (CONTR) - KEW-4

Subject: RE: Fish Issues Customer Meeting--Agenda for December 17, 2014
Date: Wednesday, December 17, 2014 2:03:19 PM

Thanks for adjusting the agenda.  The discussion is helpful but I have to sign off.
 
Tracy
 

From: Renner,Marcella P (BPA) - KE-4 [mailto:mprenner@bpa.gov] 
Sent: Wednesday, December 17, 2014 1:31 PM
To: Dan James; Zimmer,Pat R (BPA) - KE-4
Cc: Richelle Beck; Miller,Lori E (CONTR) - DKR-7; Ball,Crystal A (BPA) - DKR-7; Bo Downen; Bodi,Lorri
(BPA) - KE-4; Chris Hill; Chris Shaw; Cogswell,Peter (BPA) - DK-7; Denny Rohr; Dondlinger,Gregory J
(BPA) - KEW-4; Foster,Marchelle M (BPA) - DKT-7; Harwood,Holly C (BPA) - PGB-5; Jim Litchfield;
Maslen,Bill (BPA) - KEW-4; McNary,Sarah R (BPA) - A-7; Megan Stratman; Mercier,Bryan K (BPA) -
KEWB-4; Norris,Tony (BPA) - PGPO-5; Shane Scott; Spear,Daniel J (BPA) - PGB-5; Sybil Brown; Terry
Flores; Yarman,Jennifer A (CONTR) - KEW-4; Yount, Tracy
Subject: RE: Fish Issues Customer Meeting--Agenda for December 17, 2014
 
Lorri Bodi will be calling in due to a multiple meeting conflict.
 
Marcella P. Renner
Administrative Officer | Environment, Fish and Wildlife
BONNEVILLE POWER ADMINISTRATION | DEPARTMENT OF ENERGY
bpa.gov  | P 503-230-5136 | C
Please consider the environment before printing this email.
 

From: Dan James [mailto:DJames@pngcpower.com] 
Sent: Wednesday, December 17, 2014 1:24 PM
To: Zimmer,Pat R (BPA) - KE-4
Cc: Richelle Beck; Miller,Lori E (CONTR) - DKR-7; Ball,Crystal A (BPA) - DKR-7; Bo Downen; Bodi,Lorri
(BPA) - KE-4; Chris Hill; Chris Shaw; Cogswell,Peter (BPA) - DK-7; Denny Rohr; Dondlinger,Gregory J
(BPA) - KEW-4; Foster,Marchelle M (BPA) - DKT-7; Harwood,Holly C (BPA) - PGB-5; Jim Litchfield;
Maslen,Bill (BPA) - KEW-4; McNary,Sarah R (BPA) - A-7; Megan Stratman; Mercier,Bryan K (BPA) -
KEWB-4; Norris,Tony (BPA) - PGPO-5; Renner,Marcella P (BPA) - KE-4; Shane Scott; Spear,Daniel J
(BPA) - PGB-5; Sybil Brown; Terry Flores; Yarman,Jennifer A (CONTR) - KEW-4; Yount, Tracy
Subject: Re: Fish Issues Customer Meeting--Agenda for December 17, 2014
 
I'm running late, and will have to call in.

 
 
 
Dan James
PNGC Power
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On Dec 16, 2014, at 2:30 PM, Zimmer,Pat R (BPA) - KE-4 <przimmer@bpa.gov> wrote:

That’s OK. We always check in on the agenda at the outset of the meeting, so we can adjust in real
time. Thanks!
 

From: Dan James [mailto:DJames@pngcpower.com] 
Sent: Tuesday, December 16, 2014 1:46 PM
To: Richelle Beck; Miller,Lori E (CONTR) - DKR-7; Ball,Crystal A (BPA) - DKR-7; Bo Downen; Bodi,Lorri
(BPA) - KE-4; Chris Hill; Chris Shaw; Cogswell,Peter (BPA) - DK-7; Denny Rohr; Dondlinger,Gregory J
(BPA) - KEW-4; Foster,Marchelle M (BPA) - DKT-7; Harwood,Holly C (BPA) - PGB-5; Jim Litchfield;
Maslen,Bill (BPA) - KEW-4; McNary,Sarah R (BPA) - A-7; Megan Stratman; Mercier,Bryan K (BPA) -
KEWB-4; Norris,Tony (BPA) - PGPO-5; Renner,Marcella P (BPA) - KE-4; Shane Scott; Spear,Daniel J
(BPA) - PGB-5; Sybil Brown; Terry Flores; Yarman,Jennifer A (CONTR) - KEW-4; Zimmer,Pat R (BPA) -
KE-4
Cc: Yount, Tracy
Subject: RE: Fish Issues Customer Meeting--Agenda for December 17, 2014
 
You have to watch out for that guy. I’m not sure…
 
Dan James
PNGC Power
d 503.288.5545
m 
 

From: Richelle Beck [mailto:rbeck@nwriverpartners.org] 
Sent: Tuesday, December 16, 2014 1:32 PM
To: Miller,Lori E (CONTR) - DKR-7; Ball,Crystal A (BPA) - DKR-7; Bo Downen; Bodi,Lorri (BPA) - KE-4;
Chris Hill; Chris Shaw; Cogswell,Peter (BPA) - DK-7; Dan James; Denny Rohr; Dondlinger,Gregory J
(BPA) - KEW-4; Foster,Marchelle M (BPA) - DKT-7; Harwood,Holly C (BPA) - PGB-5; Jim Litchfield;
Maslen,Bill (BPA) - KEW-4; McNary,Sarah R (BPA) - A-7; Megan Stratman; Mercier,Bryan K (BPA) -
KEWB-4; Norris,Tony (BPA) - PGPO-5; Renner,Marcella P (BPA) - KE-4; Shane Scott; Spear,Daniel J
(BPA) - PGB-5; Sybil Brown; Terry Flores; Yarman,Jennifer A (CONTR) - KEW-4; Zimmer,Pat R (BPA) -
KE-4
Cc: Yount, Tracy
Subject: RE: Fish Issues Customer Meeting--Agenda for December 17, 2014
 
Hi everyone!  Tracy Yount, Chelan PUD, would like to listen in on the call tomorrow for the
Reintroduction discussion, but he has a conflict starting at 2pm.  Can we please bump this item to
the top of the agenda so he can hear what everyone has to say?
 
Thanks much!
 
Richelle
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From: Miller,Lori E (CONTR) - DKR-7 [mailto:lemiller@bpa.gov] 
Sent: Tuesday, December 16, 2014 12:52 PM
To: Ball,Crystal A (BPA) - DKR-7; Bo Downen; Bodi,Lorri (BPA) - KE-4; Chris Hill; Chris Shaw;
Cogswell,Peter (BPA) - DK-7; Dan James; Denny Rohr; Dondlinger,Gregory J (BPA) - KEW-4;
Foster,Marchelle M (BPA) - DKT-7; Harwood,Holly C (BPA) - PGB-5; Jim Litchfield; Maslen,Bill (BPA) -
KEW-4; McNary,Sarah R (BPA) - A-7; Megan Stratman; Mercier,Bryan K (BPA) - KEWB-4; Norris,Tony
(BPA) - PGPO-5; Renner,Marcella P (BPA) - KE-4; Richelle Beck; Shane Scott; Spear,Daniel J (BPA) -
PGB-5; Sybil Brown; Terry Flores; Yarman,Jennifer A (CONTR) - KEW-4; Zimmer,Pat R (BPA) - KE-4
Subject: Fish Issues Customer Meeting--Agenda for December 17, 2014
 
Hello,
 
Attached please find the agenda for tomorrow’s meeting.
 
Please contact Pat Zimmer with any questions. 
 
Thank you.
 
 
Lori Miller
Regional Relations
Bonneville Power Administration
DKR-7
( (503) 230-5228
CRGT
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