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The attached document is a working draft of BPA's Binding Arbitration Policy. 
 
 
Background: 
 
The Administrative Dispute Resolution Act, 5 U.S.C. §§ 570a-584 (ADRA), sets various 
limits on a federal agency's authority to use binding arbitration to resolve disputes.  One 
of ADRA's requirements is that a federal agency must have a binding arbitration policy in 
place before the agency may enter binding arbitration.  Such policy must contain specific 
limitations provided for in the ADRA and must be approved by DOJ.   
 
In order to comply with ADRA, BPA has drafted the attached Binding Arbitration Policy.  
BPA believes this Policy is consistent with the Long-Term Regional Dialogue Policy 
issued in July of 2007.  This draft Binding Arbitration Policy is currently being reviewed 
by DOE, and will then be reviewed by DOJ.  Thus, this draft is a work in progress and 
will be revised to address any issues DOE or DOJ raise. 
 
BPA understands that customers are interested in knowing what BPA’s Binding 
Arbitration Policy says because the dispute resolution provision in the Regional Dialogue 
contract template makes reference to the Policy.  Therefore, BPA is sharing this draft 
with customers to give customers a sense of what the Policy contains.  BPA is sharing 
this draft for informational purposes only and is not taking public comment on this 
Policy. 
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GUIDANCE ON THE USE OF 
BINDING ARBITRATION FOR BPA CONTRACTS 

 
Introduction   
 
Alternative dispute resolution (ADR) encompasses a variety of methods that 
parties may use to resolve disputes without litigation.  Arbitration is a private, less 
formal process in which parties agree to submit a dispute to one or more 
impartial arbitrators who then render a decision or award, which a party is not 
required to accept.  In contrast, a decision or award in binding arbitration is final 
and subject to only very limited rights of appeal.  Both types of arbitration can 
provide benefits to BPA, its customers, and other stakeholders, such as greater 
flexibility, limited discovery, a streamlined hearing process, use of subject-area 
expert arbitrators, and restricted judicial review.    
 
1.  Purpose 
 
This guidance provides the framework and standards for the use of binding 
arbitration for BPA contract claims. The guidance was developed consistent with 
the provisions of 5 U.S.C. §§ 570a-584, the Administrative Dispute Resolution 
Act of 1996 (ADRA).  The BPA Office of General Counsel must be consulted 
before any commitment is made by BPA to pursue binding arbitration in any 
contract claim, regardless of whether this guidance specifically applies. 
 
2. Scope 
 
a.  This guidance applies to all contracts where: 1) BPA is acquiring 
commodities, goods, or services; 2) BPA is selling commodities or goods; and 3) 
BPA is acquiring goods or services associated with the construction, alteration, 
repair, or maintenance of real property.  See Contract Disputes Act, 41 U.S.C. 
§ 602(a).  Such contracts include, but are not limited to, procurements subject to 
the BPA Purchasing Instructions (BPI), BPA power sales contracts, BPA energy 
efficiency contracts, BPA resource and conservation acquisition contracts, and 
BPA energy exchange contracts.  This guidance does not apply to real property 
contracts or where BPA is providing services, including, but not limited to, 
transmission services.  This guidance does not apply to employment or labor 
agreements. 
 
b.  This guidance applies to all officers and employees of BPA. This guidance 
applies to federal court-based ADR programs for any BPA contract claims as 
defined in 2(a).   
 
c.  Binding arbitration may be used to resolve contract claims where it is more 
practical, cost-effective, or efficient than litigation.  Before agreeing to binding 
arbitration, however, BPA should consider other consensual methods of ADR 
first, such as evaluation, negotiation, or mediation. 
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d.  This guidance does not require BPA to participate in binding arbitration or in 
other consensual methods of ADR. 
 
3. Definitions and Terms used in this guidance  
 
a.  Alternative Dispute Resolution (“ADR”).  A generic term that encompasses a 
wide range of practices (binding or nonbinding) for managing and resolving 
disputes other than through litigation or administrative adjudication.  Binding 
arbitration is a form of ADR.  
 
b.  Binding Arbitration.  A dispute resolution process similar to litigation where 
parties agree to use a neutral decision-maker to hear and resolve a claim by 
rendering a final and binding award. Like litigation, binding arbitration is an 
adversarial, adjudicative process designed to resolve specific claims submitted 
by the parties. Arbitration differs from litigation because it may not require the use 
of the Federal rules of evidence and procedure, allows flexibility in both timing 
and choice of an arbitrator, is non-public, and results in an award that has no 
precedential value in other disputes. There are very limited rights of appeal from 
a binding arbitration award.  
 
c.  Contract.  For purposes of this guidance, contract means any written 
agreement between BPA and another entity that creates obligations between the 
parties, is supported by consideration, and is: 1) issued pursuant to the BPA 
Purchasing Instructions (BPI); 2) a power sales contract; 3) an energy efficiency 
contract; 4) a resource and conservation acquisition contract; or 5) an energy 
exchange contract.   
 
d. Contract Claim or Claim.  For purposes of this guidance, contract claim means 
a written demand for monetary relief in response to a dispute between the 
contracting parties, submitted in accordance with applicable federal law. 
 
e.  Court-Based ADR.  Means an ADR procedure annexed to a court proceeding.  
 
f.  Evaluation.  Means a non-binding process in which a third-party neutral 
provides an advisory opinion to the parties as to the merits of a contract claim, 
including an opinion as to the strengths and weaknesses of each party’s case.  
 
g.  Federal Arbitration Act, 9 U.S.C. §§ 1-14 (“FAA”).  Means the statute that 
provides for the enforcement in federal court of agreements to arbitrate and 
arbitration awards. The FAA is procedural and creates no independent basis for 
federal subject matter jurisdiction.  
 
h. Mediation.  Means a non-binding, voluntary process that uses a third-party 
neutral to assist the parties in resolving a contract claim.  Mediators have no 
decision-making authority and cannot impose an award on the parties.  
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i. Negotiation.  Means the primary form of dispute resolution in which the parties 
communicate or bargain to settle a contract claim with no assistance from a third-
party neutral.  
 
j. Pre- Claim Agreement to Binding Arbitration.   For purposes of this guidance, 
means a written agreement included as part of a contract, in which the parties 
agree, prior to any contract claim, to submit a contract claim to binding 
arbitration.  The agreement must set forth the arbitration procedures that will be 
followed if a contract claim arises.  
 
k. Post- Claim Agreements to Binding Arbitration.  For purposes of this guidance, 
means a written agreement to arbitrate after a contract claim has been submitted 
under a contract, and where no arbitration provision was included originally in the 
contract.   
 
4. Requirements for the Use of Binding Arbitration for BPA contract claims 
 
To use binding arbitration, all of the following requirements must be met:  
 
a.  All agreements to arbitrate a contract claim must be in writing and must 
specify the subject matter to be submitted to the arbitrator for decision (5 U.S.C. 
§ 575(a)(2)); 
 
b.  All agreements to arbitrate a contract claim must include a maximum award 
that may be granted by the arbitrator (5 U.S.C. § 575(a)(2));   
 
c.  All agreements to arbitrate a contract claim must only allow for money 
damages as relief.  BPA will not participate in any binding arbitration that 
provides for any relief other than money damages.  In addition, any money 
damages awarded in a binding arbitration are limited to those allowed under 
federal contract law; 
 
d.  Any officer or employee of BPA offering to use binding arbitration in resolution 
of a contract claim must have either the authority to enter into a settlement of the 
claim, or have the specific delegated authority to consent to binding arbitration on 
behalf of BPA (5 U.S.C. § 575(b)(1) and (2));  
 
e.  BPA may not require consent to binding arbitration as a condition to 
contracting with BPA (5 U.S.C. § 575(a)(3)); and  
 
f.  The agreement to use binding arbitration must be voluntary on the part of all 
parties (5 U.S.C. § 575(a)(1)).  
 
5. Restrictions on the Use of Binding Arbitration for Contract Claims 
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a. Except in unique circumstances, BPA will not agree to binding arbitration if a 
contract claim:  
 

(1)  Requires an authoritative determination as precedent for other cases 
and such a proceeding is not likely to be accepted generally as 
authoritative precedent;  
 
(2) Involves a significant question of government policy;  
 
(3) Involves a matter for which BPA seeks to maintain consistent results 
should any other persons seek review;  
 
(4) Significantly impacts persons or organizations that are not parties to 
the proceedings;  
 
(5) A public record of the proceedings is required or used;  
 
(6) Must be monitored on an on-going basis by BPA;  
 
(7) Must be monitored on an on-going basis by a court or an 
administrative body to ensure compliance; or  
 
(8) Must be adjudicated to establish a body of law.  

 
b. In addition, the following limits on the use of binding arbitration will be followed:   
 

(1) All agreements to resolve contract claims through binding arbitration 
must limit any award of money damages to those allowed under federal 
contract law.  
 
(2) All agreements to arbitrate must explicitly state that the parties to the 
arbitration proceedings will bear their respective arbitration costs and fees, 
including all attorney fees and expenses.  The agreement to arbitrate must 
explicitly exclude any award of the other party’s attorney fees or arbitration 
costs.   

 
(3) No arbitrator can serve as counsel, advisor, witness, or representative 
to any party to the arbitration proceedings.  Potential conflicts of interest of 
arbitrators selected pursuant to this guidance must be reviewed by BPA’s 
Office of General Counsel.  The Office of General Counsel may approve 
or deny, in writing, waivers of arbitrator conflicts in appropriate 
circumstances.    

(4) The method to select the arbitrator(s) must be approved by BPA’s 
Office of General Counsel. 
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6. Delegations of Authority  
 
The decision to use binding arbitration in a contract claim, whether pre- or post- 
claim (see paragraph 7 below), is similar to a decision to initiate litigation or to 
settle or compromise a contract claim.  Each of these decisions requires the 
written approval of one or more officers of BPA with the necessary delegated 
authority, as well as the written approval of BPA’s General Counsel, or his 
delegate.  BPA’s practice is to treat binding arbitration as either the compromise 
of a contract claim or the settlement of litigation, with approval required at the 
appropriate level for both the compromise or settlement activity, and for the dollar 
amount.  Authority to determine the maximum award amount for any given 
arbitration is reflected in the expenditure and/or compromise and settlement 
delegations.  
 
7. Pre- and Post- Claim Agreements to Arbitrate  
 
a. Form of Agreement: Binding arbitration is a complete dispute resolution 
mechanism which has few, if any, rights of appeal.  It is imperative that any 
arbitration provisions for use by BPA in contract claims (whether in a pre- or post-
claim agreement) be carefully drafted and reviewed by BPA’s Office of General 
Counsel to ensure that all pertinent arbitration issues have been addressed. Any 
language intended to invoke the use of binding arbitration for a contract claim 
where BPA is a party must be reviewed and approved by BPA’s General 
Counsel, or his delegate.   
 
b. Approval for Binding Arbitration:  
 

(1) Pre-Claim Agreements:  Binding arbitration clauses may be drafted to 
be voluntarily invoked as agreed to by the parties when a dispute arises 
during performance of the contract, but prior to the submittal of a contract 
claim.  The decision to invoke voluntary binding arbitration clauses must 
be reviewed and approved by the Office of the General Counsel in 
accordance with this guidance.  Binding arbitration clauses may be written 
to require that the parties must resolve any contract claim through binding 
arbitration.  Clauses requiring the use of binding arbitration to resolve any 
contract claim must be prepared in accordance with the procedures in this 
guidance, and applicable Delegations of Authority. 
 
(2) Post–Claim Agreements:  When a contract does not require binding 
arbitration, BPA will consider whether to use binding arbitration after a 
contract claim is submitted on a case-by-case basis.  The decision to use 
binding arbitration must be in accordance with the procedures for 
requesting the authority to settle or compromise a contract claim.  
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8.  Responsibilities  

a.  All BPA officers and employees considering the use of binding arbitration for 
contract claims must:  
 

(1)  Identify subject areas and transactions where binding arbitration may 
be appropriate to resolve contract claims;  
 
(2)  Develop plans and strategies for the implementation of binding 
arbitration in general, and this guidance specifically, in identified subject 
areas; and  
 
(3)  Work with the Office of General Counsel to identify legal issues that 
may affect the substantive transaction/subject area and the 
implementation of the use of binding arbitration for contract claims.  

 
b. The Office of General Counsel must:  

(1)  Provide consultation and assistance in determining the need for 
binding arbitration in all contract claims;  
 
(2)  Review and provide legal advice in each proposal for a binding 
arbitration agreement;  
 
(3)  At the request of a BPA officer or employee, address legal issues that 
may occur if binding arbitration is used to resolve contract claims arising 
out of a contract;  
 
(4) Provide a requesting BPA officer or employee the appropriate 
agreements, clauses, and the like to use binding arbitration where 
approved;  
 
(5)  Assist in arbitration design;  
 
(6)  Assist in selection of arbitrators; 
 
(7)  Advise and assist, if appropriate, in the preparation of the witnesses or 
documents to be used in the arbitration;  
 
(8) Assist in the enforcement of arbitration agreements or awards 

pursuant to the terms of the Federal Arbitration Act; and 
 
(9)  Represent, or assist in representation of, BPA in arbitration.  

 
Questions regarding this guidance should be directed to the Office of General 
Counsel.    

Bonneville Power Administration
For Regional Dialogue Discussion Purposes Only
Issued: July, 18, 2008



DRAFT— BPA INTERNAL WORKING DOCUMENT 

 8

 
The provisions of this guidance are effective immediately.  This guidance is not 
retroactive and does not apply to any contracts executed before the adoption 
date of this guidance. 
 
 

Bonneville Power Administration
For Regional Dialogue Discussion Purposes Only
Issued: July, 18, 2008



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.1000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo false
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 150
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 150
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects true
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (These "optimized" settings are consistent with BPA External Web Standards issued on 12-31-2005.  They are similar to the High Quality default settings, except:  1\) file resolution is reduced to 600 dpi;  2\) fast web view is turned off; and  3\) color and grayscale images above 225 ppi will be downsampled to 150 ppi \(to lower resolution\).)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [600 600]
  /PageSize [612.000 792.000]
>> setpagedevice


