o Co ME.MORANDUM OF AGREEMENT : ' '
BETWEEN THE CONFEDERATED TRIBES OF THE UMATILLA INBIAN
T RESERVATION AND
THE BONNEVIILE POWER ADMINISTRATION FOR: DISBUKSAL
' 'OF WILDLIFE MITIGATION FUNDS ' -
AND WILDLIFE MTIGATION CREDIT ING '

_ Thts agreement is made by the Confederated Tribes of the Umatﬂla Indran
Reservatron (hereinafter CTUIR) and the United States of America, acting through the
Department of Energy, Bonnevrlle Power Administration (heremaﬁer BPA) o

: RECITALS

A The CTUIR is a sovereign enttty wrth rights reserved in the Treaty of Walla Walla ‘
-(1855)._These rights include the authority to co-manage wildlife and wrldhfe habrtat in the
areaceded by the CTUIRtotheUmted States. . _

B BPA isa power marketmg agency wrthm the United States Department of Energy. -
" The Pacific Northwest Electric Power Planmng and Conservation Act, P.L. 96-501 =~
(“Act") directs BPA to protect, mitigate, and enhance fish and wildlife affected by the
"development and operation of federal hydroelectric projects of the Columbia River and i its

' tributaries, in a manner consistent with the | purposes of the Act, the program adopted by
~ the Pacific Northwest Electric Power and Conservation Planning Council (“Council™).

“under subsectron 4(h) of the Act, and other environmental laws. BPA has the authority
pursuant to sections 2 (e) and (f) of the Bonneville Proyect Act, 16 U. S C. § 832a (e), (f)

;' to transfer réal propemes to the CTUIR. .

C The CTUIR is a wildlife manager wathm the states of Washmgton and Oregon and will

o 1mp!ement this Agreement .on the real property described in Attachments A, B,C, and D.

by aeqnmng and improving. habitat on real property identified in Attachment A, or'
_improving habitat on real property owned by other entities and described in Attachments o
Band C. This Agreement refers to the real property interests rdentrﬁed in Attachments A,
B C, and D collectively as “the Propemes ”

II. n Attachment A: Areain which CTUIR may acqulre real property using funds _
provrded under this Agreement L

2 : Attachment B: Public lands managed by CTUIR that may | be rmproved usmg '
funds prnvlded under this Agreement :

B 'i‘?;.- ' AttachmentC Lands leased by CTUIR that may be 1mproved usmg funds o Coe

provrded under this- Agreement

- 4, .. Attachment D Real Properties acqurred prevrously by BPA for wrldhfe mttxgatlon |
' and to be transferred to the CTUIR for wrldlrfe protection permanently
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) D (1) BPA and other entities, mcludmg the CTUIR, have emered mto a Washmgton

" Wildlife Mitigation Agreement and its amendments (Interim Agreement) which
- obligates BPA to make available to the CTUIR $5,141,500 over a five year penod'
- which the CTUIR will use for the protection, mitigation, and enhancemerit of wildlife

a and wildlife habitat that has been adversely affected by the construction of federal -

"~ hydroelectric dams on the Columbia River or its tributaries, so as to assist BPAin -
 partially meeting its responsibilities under the Act. For the portions of this :
Agreement addressing satisfaction of the parties’ Interim Agreement obligations, the
terms and definitions from the Interim Agreement are incorporated by reference and
- all of the rights and duties established in the Interim Agreement remain binding on the -
partles until its expiration or temunation, unless otherwise stated in this Agreement

- (i) BPA and the CTUIR both participate in Umatllla River Basin watershed

~ improvement activities and participate in the Umatilla River Riparian Corridor- Pro_ject
. Under this project, BPA intends to fund additional wildlife habitat acquisitions, leases,

- and easements through the CTUIR. The CTUIR will own the acquisitions and manage
_ them for wildlife permanently on BPA’s behalf. The lands protected by lease or '
easement wdl be protected for the longest terms possible. -

(m) BPA has aeqt.ured the Conforth Ranch near Umatilla, Oregon, for wildlife habitat K
nutlgatlon "The CTUIR manages this property for BPA, and BPA intends to transfer
-this property to the CTUIR for use as permanently protected wildlife habitat. The. _‘

* .. CTUIR has named thxs property Wanaket Wildlife Mitigation Area (Wanaket).

\ (lv) The U. S Amy Corps of Engmeers owns lands in the McNary Project i in Oregon
- and Washington that have significant wildlife values. To the extent allowed by -
“applicable law, BPA supports the inclusion of these properties through lease or
transfer of title to the CTUIR as mitigation for hydrosystem impacts under this
- Agreement. The parties will review each parcel of available Corps tand to detemune
its ehglblhty for mclus:on in this Agreement. E o >

: Where a provlsm_n of thls"Agreement does not specify otherwise, it applies to al three bf
- these kinds of projects: - Interim Agreement, Umatilla River Riparian Corridor Projee
- _Wan‘aket and Corps of Engineers lands. '

. E The CTUIR has developed a plan for 1mplementat1on of rmtlgatlon measures on lands

in Northeast Oregon and Southeast Washington within the CTUIR ceded territory and -

' Umatilla Indian Reservation (hereafter the Plan). The Plan includes specific mitigation ...
- projects as well as more generalized priority mitigation areas and strategies (Attachment
" F), but has not yet been approved by BPA. BPA has completed the Wildlife Mitigation
* Programmatic Environmental Impact Statement (March 1997) under the National
" Environmental Policy Act (“NEPA”™), 42 U.S.C. §§ 4321-4370c, and issued a record of

~ decision (ROD) ( June 18,1997). BPA has also completed the Conforth Ranch

o Envxronmental Assessment and Fmdmg of No Slgmﬁcant Impact (October 25, 1995)
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: Additronal NEPA cornphance may be- necessary for s:te—specrﬁc mrtrgatron pro;ects
J nﬁplemmted under the Plan

- F. The CTUIR has begun to select and will continue to select Propertles for acquisition,
- leasé, and easement, and management under the Plan as wildlife habitat. CTUIR will
o dedicaté the Properties purchased and owned in fee by the CTUIR to, and manage them
as, wddhfe habltat permanently

. G. The underlying purpose of this Agreement is to protect, mztrgate, and enhance wrldhfe
* and wﬂdlrfe habitat petmanently .

3 H Except for the amounts specrﬁed in section 1A, BPA funding under this Agreement

‘will be' provuied only in a manner consistent with section 4(h)(10)(DD) of the Act and-only ,‘
after BPA receives a recommendatron from the Council that the measure be funded ata
parttcular level, and BPA accepts that recommendatron This process is referred to as

' pnontrzatron

NOW TEEREFORE IT IS AGREED BETWEEN THE PARTIES AS FOLLOWS

'- 1. Con,slderatlon ‘ '
'A.In consideration of the promises and covenants made and set out herem, BPA sha!l

: transfer to the CTUIR

- (1).A total of $5, 141 ,500.00 for 1mplementatron of mmgatron efforts in Washmgton
State pursuant to the Interim Agreement

(ii) A total of $2, 100 000.00 for initial unplementatron of the Umatrlla Rlver Rrpanan
_Comdor Project in Oregon. ‘

(i) Title to Wanaket pursuant to a Memorandum of Agreement (Apnl 1993) at a time
- mutually agreed upon by the partles _ .

~ B. In addmon, for non-Intenm Agreement Properties, BPA shall reimburse CTUIR’s
- costs of complying with federal real property acquisition law, mcludmg the Uniform
- Relocation Assistance and Real Property Acquisition Policies Act, 42 U.S.C. §§ 4601-
- 4655, prowded for any acqursrtlon involving potential relocation and other costs of
- $5,000 or more, the CTUIR shall enlist the assistance of BPA’s Manager of Real Estate
- Services, before taking any action or making any commitments that will necessitate
. reimbursement by BPA under this paragraph. Acquisition costs for Intenm Agreement
' Propertles shall be pald from Interim Agreement ﬁmds ;

~
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~ |

S TheEnnd

A Any mories transferred to the CTUIR under this Agreement will bebasedon
Intergovemmental_Contraets_ negotiated by the parties. BPA will typically require an
‘ 'invoice from the CTUIR and 'make payment within 10 days of accepting the invoice.

B. The monies provided by ] BPA under this Agreement any- interest eamed from them,
and i income earned from the Propertres shall constitute the “Fund”. The CTUIR shall use
the Fund to implement the Plan through purchase, lease, and i improvement of the
Properttes, and to aecomphsh reasonabie operatron and mamtenance and momtormg and
evaluatton : : -
3 ‘Operation and Maantenance )
- A. For Properties acquired to fulfill the Intenm Agreement BPA shall provide reasonable _
amounts for operation and maintenance of the Properties during the term of the Interim
Agreement. After the term of the Interim Agreement, BPA shall provide additional
- funding for continued operation and maintenance that is determined to be necessary to

. maintain or provide pos1t|ve wildlife and/or wddhfe habltat beneﬁts subject te
prtontrzatron -

B For all Propertles ‘the parttes shall make thelr best eﬂ‘orts to negotiate long term
operation and maintenance funding arrangements by January 1, 2002, for payment on an
;mnual basis, through establishment of a trust fund, or by any other means agreed to by the:
" parties. Funding negotiated for future operations and maintenance beyond what i is
desmbed herem w111 be sub}ect to pnonttzatron : :

‘ 4 Momtenng and Evaluatmn of Improved Habrtat For Propertres and- pI'O]eCtS

_, -under the Interim Agreement, the Fund includes reasonable amounts for monitoring and

evaluatlon (M&E) of the Propertles during the term of the Interim Agreement Forall
. other Properties and pro;ects and for Interim Agreement Properties and projects after the
- Interim Agreement expires, M&E may be provided subject to prioritization. -

5. Land Preacqms:tlon Activities and Costs Implementation of approved Projects

‘under the Plan includes acquiring the Properties by purchase, lease, or easement. .Once
_ the Fund is established, the CTUIR may utilize its own processes in conducting any and all :
preacquisition activities, that include, by way of example, appraisals, drafting and ‘
" presenting to sellers earnest money agreements, and conducting surveys; provided, the
CTUIR will comply with federal real property. acquisition laws, such as the Uniform
Relocation Assistance and Real Property Acquisition Policies Act, 42 U.S.C. §§ 4601-
" 4655. The costs of these preacquisition activities shall be paid as described in section 1B.
. The CTUIR and BPA: recogmze that thls provrsron devrates from sectron S(d) of the :
Intenm Agreement . _
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. -6,‘" - Hlstorlc Propert:es Prior to acqulsmon or transfer of any Real Property

interests, BPA and CTUIR shall work with the appropriate tribal, state, and federal

' agencies to-ensure protectton of sites listed or eligible under the National Historic
- 'Preservation Act, 16 US.C. §§ 470-470x-6q. Such protection for federally owned
: proper‘ttes transferred to the CTUIR will typically mclude deed restrictions that preserve
- the site’s significant historic features. The. parties may fulfill this obligation by entering into

a programmatic agreement with appropriate entities for compliance with section 106 of -
the National Historic Preservation Act. BPA and CTUIR shall also work with the

o appropriate agencies to ensure protectton of tribal archacological, cultural and grave Sttes

pursuant to applicable laws, including, but not limited to, the Native American Graves *

~ Protection and Repatriation Act, 25 U.S.C. §§ 3001-3013, and the Archacological
o Resources Protectton Act, 16 U.S.C. §§ 470aa-470mm : ‘ ]

7.. The Slte-Specrﬁc Plans: The CTUIR will 'manage the Propemes as’ outhned _

generally in the Plan, when approved, and speerﬂcally in this Agreement. The CTUIR will
dedicate acquisition and conservation easement Properties to wildlife habitat protection -
. permanently; leased Properties shall ‘have the longest lease terms possible. The CTUIR
- will develop site-specific management plans (hereinafter Management Plans). The CTURR
. may not use the Fund except to purchase Property until BPA has approved the -

Management Plan, BPA has 60 days after receipt of a Management Plan from the CTUIR |

o approve it, and BPA may not withhold its approval unreasonably. 'All Management

Plans will be developed pursuant to and in conformity with the terms of the Plan, and the

"Council’s Resident Fish and Wildlife Amendments to the Columbia River Basin Fish and.

Wildlife Program (hereinafter the Program) and any NEPA documentation prepared for

. them. Management Plans under the Interim Agreement shall follow the preceding .

authorities in addition to the conditions of the Interim Agreement All Management Plans

- should attempt to create self»sustatmng habitat that minimizes O&Mneeds. Upon

. completion all Managernent Plans shall be mcorporated herein and thereby made a part of
- this Agreement . _

8 CTUIR oh!igations: _

' A The CTUIR shall prbtect, mitigate, and enhance the Properties acquired in fee and
“conservation easement Properties as wildlife habitat on behalf of BPA permanently, and

. the leased Properties for as long a term &s possible, preventing any and all uses of the’

Properties that are inconsistent with the Interim Agreement, this Agreement the Program, _
and the Management Plan. _ _ ‘ '

'B. CTUIR may use the funds prowded by BPA for leases or conservation easements that |
. protect, mitigate, and enhance wildlife and wildlife habitat. CTUIR shall secure leases with. .

the longest lease or easement terms possible given this Agreement s objectives. If a lease

‘or easement is terminated or CTUIR is unable to renew it, CTUIR may secure an equal

number of HUs through new leases, easements, acquisitions, or improvements. CTUIR
guarantees an equal or greater amount of credit to BPA as was available under the
precedmg lease or easement agreement(s), including credlt realized or pro;ected from
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. habttat mamtenance and rmprovements made wrth BPA ﬁnancral assrstance including the

Fund

C The CTUIR may not use the Fund for any activities related to or regarding 1
management of Corps of Engineers property until BPA approves the use of the Fund for
such purposes. BPA shall have: mnety days from the date of receiving a written proposal
from the CTUIR to approve or reject the use of the Fund on a Corps of Engmeers srte
-and BPA shall not withhold its approval unreasonably _

fa
- D. Net revenue recerved fromn managing the Properties, mcludmg conservation reserve
program payments or other similar payments, shall be included in the Fund and may be
-used for wildlife management purposes, including the payment of property taxes, and such
 revenues may be subtracted from O&M funds that would otherwise have been provided by -
BPA, unless otherwise agreed by the parties.  Revenues recelved by the CTUIR for
- ‘granting Resetvatron—mde huntmg pnvﬂeges to the pubhe are not part of the Fund

E CTUIR shall place the Fund inan mterest beanng account. CTUIR shal separately
account for Interim Agreernent monies to enable BPA auditing to detemune CTUIR’s:
‘compliance wrth the Interim Agreement and this Agreement : :

9. O&M Con'tmgenues: : In the event CTUIR determmes that the operation ant_i '

' maintenance funds provided by BPA are inadequate to fulfill CTUIR’s obligations under . .
this Agreement, and the Interim Agreement for Interim Agreement Properties, CTUIR .

- may provide BPA with written notice that the O&M funds are inadequate and then take
actlon as provrded by 9(A) or 9(B) below _ ‘

A ﬁ) Within 120 days of the letter transfer any Real Property interests acquu'ed with
the Fund to BPA, upon receipt of BPA approval. BPA shall assume full responsibility -
for managing the transferred Propertres for the permanent protectron of wildlife and
~ . wildlife habitat; :

(u) promptly sell at fair market value any remaining Propertres and remit to BPA the
' received value less CTUIR's costs of each property sale, including reasonable CTUIR
management or other actlon to prepare the Propertles for sale; .

(iii) :mmedrately transfer any remaining goods, matenals or equrpment acqurred with
‘the Fund for the leased Propertres to the BPA; and = -

(V) lmedtately transfer the balance of the Fund to BPA. The Fund may not be used
‘to. prepare Propertres for sale or transfer under this provision wrthout BPA’s written..
approval. - : :

B CTUIR may conduct a HEP on the Properties. and follow—up HEPs to determine HUs
lost attnbutable to the reductlon or ehmrnatron of BPA O&M fundmg asa result of

!
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- 'pnonttzntwn or BPA action, Any loss of HUs may be subtracted from BPA’
: 1mprovement HUs only not acquxslt:on HUs ‘ o

Reportmg e

S A Begtﬁmng August 30, 1998, and every August 30 thereafter, CTUIR shall provxde
. BPA an annual report generally describing the Real Property interests in the Project, the ,
. terms-and condmons of any acquisitions, and the scope or status of i unprovement measures
c tmplemented : : '

"~ B. CTUIR shall prowde an accountmg of the balance of the Fund mcludlng expenditures
- made, interest earned, and income derived from the Properties. Upon 30 days written
- -notice and at its own expense ,BPA may. audlt CTUIR ] Pro;ect records. :

1L Recordmg of Deeds and Covenants
' A ‘Property acquu'ed pursuant to this Agreement is sabject to the condmon that it be

- managed for wildlife permanently. To help ensure this condition is met, the CTUIR will
" not take action to have a Property placed in trust with the United States, Bureau of Indian

Affairs, for a petiod of twenty years from the date of this agreement without (1) the
express written approval of BPA’s Vice President of Environment, Fish and Wildlife, and =

" (2) recording a deed with an executory limitation and a covenant for each Property. The
- deed should follow the form and substance of Attachment G. BPA’s interest under the
- executory limitation shall vest in fee simple absolute if the Property is not being managed
. for wildlife, as evidenced by a thirty percent drop in the highest documented HEP values
- based on HEP studies conducted jointly by the parties -- unless BPA prov:des written

consent to such cessation of use or fack of compliance. This prov:smn is inapplicable ifthe

B thtrty percent drop in HEP values is proximately caused by force majeure as described in
“section 30 or BPA’s failure to prov1de addmonal funds for operation and mamtenance as
X 'desenbed in section 3. o

,. B. For all real property interests the CTUIR purcnases uetng the Fund, the CTUIR shall
-have this Agreement and a covenant, Attachment E, recorded with all appropriate

authorities, at the time the CTUIR assumes control of such interests. For purchases of

- conservation easements the easement or covenant recorded with it must include third -

party enforcement language ‘approved by BPA. Wxthm 25 days of recording(s), the

showing the recording mformatlon

-_ CTUIR shall submit to the BPA c(mtractmg ofﬁcer a copy of the recorded domiments ?Nﬂ) .

C. 'I'he prov:smns of Il(A) and (B) do not apply to Wanaket because at the time

transfer of title from BPA, BPA will include in the deed restrictions protgx protecting

.lts nghts under this Agreement. The CTUIR may initiate acnon to have Wanaket taken
"into trust. upon acceptance of title to Wanaket from BPA. -
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i D. Aﬁer this Agreement has been recorded wrth an appropnatc authonty once,

o subsequent deeds and covenants recorded with the same authority’ may refer to the

recordmg data for the Agreement instead of re—recordmg it.

120 l’rotectlon of Trlbal Rrghts Huntmg, gathering and Tnbal cultural and rellglous '
" activities on the Propertres according to Tribal custom and law are not prohrbrted by this
‘Agreement. Nothing in this Agreement shall be construed to limit or dummsh any ‘right or

. pnvrlege of CTUIR or its members provrded by federal law. . o

13. Rrght to Enter BPA shall have the right to enter upon the Propertles at _
-reasonable times to monitor the CTUIR’s comipliance with this Agreement and to enforce .'
its terms. k ‘ _ '

,_14 Pubhc Access The generat pubhc shall have reasonable access to the Propertres
The CTUIR may regulate access consistent with its laws, customs and Managenient Plan
objectives; provided, that road and trail access and transportation restrictions shall apply

oequally to tribal members and non-tribal members. Ifany.of the Propertres are located on-

reservation, public access shall be to the same extent as non-tribal members have access to .

- the reservation generally. Nothing in this Agreement limits the right or ability of the. '

L CTUIZR to manage the Properties to preserve and protect cultural hrstonc and rehgrous '
_ -srtes : . :

| 115 BPA credit:

- AL For all Properttes except Wanaket, BPA sha]l receive at a minimum HUs credrted as

C stated in Intergovenunental Contracts and as a maximum the HUs achreved or acqulred

B To calcu[ate credlt CTUIR will conduct a baseline I-IEP study, w1th1n 180 days of
- securing management control of a Property, for ali target species used in the Wildlife
' Habitat Impact Assessments for John Day and McNary dams. Should the actual HEP
~ study of the Properties result in a greater. number of HUs than stated in the
- Intergovernmental Contracts, BPA shall receive full credit for the actual HUs acqurred
‘BPA shall also receive credit for habltat rmprovements as detenmned by I-IEP

' C Pursuant to the MOA between the CTUIR and BPA srgned Apnl 14, 1993, BPA shall _

" receive credit to wildlife mrtlgatron of 2334 HUs for habitat protected on the Wanaket
- Wildlife Area, BPA shall receive fuli credit for actual improvement HUs as measured .
- -followmg unprovement eff'orts : :

- D If BPA‘s wnldlrfe ‘mitigation responsibility is measured in acres, then BPA's .

- responsibility to miitigate for wildlife shall be reduced by one acre for each acre protected
using Interim Agreement funds under this Agreement when the habitat improvements -
agreed upon by:BPA and the CTUIR for the acre protected are implemented.

4
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o jurisdiction. Provided, that if afott

N obligations under thls Agreement

"F. The CTUIR shall supp_ort. BPA-’s taking of protection, nﬁtigation, and enhancement
~credit, (whether measured in acres, Habitat Units, or otherwise) as provided in section:

_ 'E Properties ﬁ.rlﬁllmg Intenm Agreement oblrgatlons shall be credlted accordmg to the
. Interim Agreement. For all other Properties, BPA may. credit the HUs (1) toward its
ses at John Day or McNary dams, or {2): followinga

mitigationi duty for wildlife habitat lo
procedure adopted by BPA-rfe making)and not overturned by any court of competent
BT crediting methodology is imposed by applicable law
or by judicial decision, or agreed to between BPA and the CTUIR, and not overturned by’
any.court of comp'etent jurisdiction, that formula shall be used to recompute the credit-

o ‘provided in this part and the recomputed credit shall be used for all purposes, including the
. final determination of BPA's ultimate obhgatlon to provide wildlife mitigation, protection

and enhancement; however, in no event will any such recalculatlon affect BPA’ .

5(c) of the Interim Agreement, so long as both parties comply with the terms of this -
Agreement. The CTUIR will support BPA’s obtaining full credit so long as BPA
complies with the terms of this Agreement and, for Intenm Agreement Propertles the

e Intenm Agreement

G. For Squaw Creek leases BPA shall receive full credit for protectmg HUs of rangeland

species affected by grazing, and full credit for habitat improvements to all habitats in the’

. leased area. For all other non-Interim Agreement leases, BPA shall receive full credit for
: 1mprovement HUs. If an acre by acre credttmg method is used, BPA shall receive 1-acre
- of credit for every 3 acres of i unprovements when the activities needed to ‘bring about the

unprovements are complete

16.-  In-Lieu: CTUIR may use the Fund only for activities that are in addition to notin .

. lieu of, other expendltures it or other entities are authorized or requlred to make under
. other agreements or provrsrons of law.

17 Incidents—‘of Ownership: CTUIR..wiil have comp]et'e\ management control over
~ the real property interests addressed by this Agreement and will be responsible for all

incidents of ownership of Properties acquired, improved, or managed with the Fund.

'CTUIR shall hold BPA harmless and indemnify BPA from any liability arising from any'
. incident of ownershlp that it may have in administration of the Plan.

18 ' ‘Binding effect: This Agreement shall be bmdmg on the pa.rtres and their assigns
-and successors. Either party shall have the right to enforce the terms of thrs Agreement as
. provrded herem . . :

19, Li!_ngtatlo'n' of Credit: The credit BPA obtains for the consideration paid to.

provide and maintain the Properties as wildlife habitat as required and provided in this
Agreement shall not be affected or diminished as a result of the failure of the CTUIR to .

carry out its obligations to maintain the Properties as provided in this Agreement. .
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LA

. 20, ° Disp .
. -dlsptltes regafdmg the nnplementatlon of this Agreement or the managemept of the
Pri

is) '_'te Ruolutton BPA and the CTUIR agree to submlt in good falth any

ties to non-binding mediation.  This provision shall be triggered when one party

- makes a written request for the other party to join in mediation. Within 30 days of this
- provision being triggered, the parties shall select a- mediator, or if they are unable to
-~ select a mediator, each party shall select a mediator and the two selected will selecta
- third mediator who shall be the sole mediator. The parties shall use their best efforts to
 resolve the dispute in mediation, After a dispute has been in mediation for at léast 60 -

days and there have been at least two mediation sessions, any party may initiate legal -
action to résolve the dispute. Except as provided in this part, pending completion of -

- mediation no party shall initiate any legal preceding except in aid of mediation. Each
' . party shall pay its own mediation costs and fees, including those incurred in selecting the
e medlator the parties shall share the costs and fees of the medlator equally.

- 21 Eﬁe’ctive'date: Tth-Agreement shall be eﬁ'eotive when s_igned _by the Chair of
‘the CTUIR Board of Trustees as consistent with the CTUIR Constitution and By Laws,

Art. VI § 3(a), and CTUIR Resolutlon # 97-54 (Attachment H); BPA’s Manager Real
Property Services; BPA’s Group Vice President of the Office of Environment, Fish and

g Wlldllfe and the: Secretary of Intenor or his or her delegate.

22, Contract approval If a court of competent jurisdiction ﬁnds CTUIR’s

responsibilities, the use of the Properties, or the ability of BPA to exercise any of its

substantive rights with respect to the Properties are unenforceable, this Agreement shall -
- ‘be terminated and the CTUIR shall return the affected Propertigs, associated Project -
- personal property, and any balance in the Fund to BPA using the process specified in
_.. section 9. Provided, that unless agreed to by the partles the partles shall use their best
- efforts to enter into a new and binding agreement that carries out the intent of this , ,
Agreement Any party may invoke the dispute resolution provisions of this Agreement to

facilitate the negotiation of a new agreement or to detertmne what, if any, addmonal

' resttmtlon may be appropnate

23, Modlf catlon - The parties by mutual agreement may modtfy the terms of thJs

4,‘Agreement Any such modification shall be in writing signed by the parties.

24. Sovereign Immunlty The CTUIR grants a limited waiver ofits sovere:gn

immunity if the claim 1) is made by the BPA or its successors, but no other party, 2)
alleges a breach of a specific obligation or duty expressly assumed by the CTUIR under
this Agreement, 3) seeks specific action to bring the CTUIR into compliance with this
Agreement and/or payment of a monetary obligation arising from noncompliance only -- -

. and payable only from funds or assets derived from the benefits of this Agreement, but no
“other source, asset or property of the CTUIR, and 4) is brought in any court of

competent Junschctzon

25, Apphcable law: Federal law shall govern the implementation of this Agreement

and any. actson, whether mediated or lmgated brought or enforced The partles agree
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L ‘that ct ﬁie time thxs Agreement became eﬂ'ectwe, the on!y court of competent }unsdlctlon-
'.woui{!: | : -

be a-Federal court

(s

26 Attcmey fees: In the event of litigation involving thls Agrcemem each party shall o
- beari its own costs and attomey fees, including those incurred on appeal

27 Waiver The failure of any party to reqmre strict performance of any term of thrs '
'Agreement or a party’s waiver of performance shall not be a waiver of any continuing or
fﬁxture performanee or of a party’s nght to require strict perfonnance in the ﬁxture

| 28 Unexpended Funds: If the portion of the Fund attnbutable to the Interim

Agreement is not depleted after acquisition of the Properties and fulfillment of section
5(b)(xi) of the Interim Agreement, the CTUIR may expend the remainder of that portion

" of the Fund for additional wildlife mitigation projects pursuant to the Interim Agreement
. after obtaining BPA’s written concurrence. BPA shall not unreasonably withhold its

concurrence BPA shall recpond in writing within 60 days of receipt of a pmposal ﬁ'om

CTUIR.

o 29-. Property Excllange or Sale: If an exchange of real property interests would

- prov1de a net gain in HUs of aid in the fulfillment of the management objectives as stated
~inthis Agreement and the Plan, then the CTUIR may exchange any real property interest
~ acquired with the Fund for other real property interests after ensunng the followmg _ '
. ‘condltrons wﬂl be met: . . _ :

o (a) Wntten consent of BPA’s Dlrector Fish and ‘Wlldhfe Dwnsmn

_ | (b) the new real property interests are of equal or greater w11dhfe habitat value, as
- measured by a habitat evaluation procedure, to the species targeted in the Plan; or the
'_ sele or exchange aids in the ﬁxlﬁllment of ‘'management objectlves of the Plan and -

S (¢) CTUIR shall record a sngned copy of Attachment E, ensuring that the reai .
- -property interest acquired in the purchase or exchange is protected for mldhfe and

- wildlife habttat permanently

~ The Fund may be used for the exchange and to conduct I-IEP studles BPA may prowde ‘
: addrtlonal ﬁmdmg if the Fund has beén exhausted.

30. Force Majure Nelther party is hable fo the other or deemed in fault under thlS
Agreement if and to the extent that the party’s performance of this Agreement is

. prevented by reason of force majure. The term force majure means an occurrence that is
- beyond the control of the party affected and could not have been avoided by exercising

reasonable dlhgence Force majure shall include all acts of God, riot, war, strike, flood,
fire, epidemic, act of government other than CTUIR or BPA, embargo wreck, or

- unavo:dable delay in matenals or manufactunng facnht:es from generally recogruzed
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'promptlyome the foroe majure is eliminated.

1

in:the apphcable mdustry The partles shall make all reasorxah!e eﬂ’otts to resume :

,_/ﬂ/ /74% "

/& C%L% 3

Date ‘

-/0//20/477

RealPropert;ﬁS’emces _'

Date

: 'Gmup Vice Presldent, Envuonment, Fish and Wildhfe

' "‘l‘gi!'ﬂ

Date

Umaul!a\Agency S'uperi:itend.ent,Bure#u of‘ Indian;Aﬁ’ai_rs S

 Date.
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